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LABOR LAW

The Eighth Circuit decided significant cases in three diverse
areas of labor law. The first section of this article examines the
process of determining the appropriate wage rate at which
backpay should be set for a reinstated employee. The second sec-
tion of the article discusses the propriety of National Labor Rela-
tions Board orders requiring employers to bargain collectively
with unions which fail to obtain majority support due to unfair
campaign activity by the employer. The final section deals with
the enforceability of prehire agreements executed in the building
and construction industry with a union which has never obtained
majority support in the relevant work units.

NLRB v. TAMA MEAT PACKING CORP.: REINSTATEMENT
WITH BACKPAY-THE WAGE RATE NECESSARY

TO MAKE THE EMPLOYEE WHOLE

In NLRB v. Tama Meat Packing Corp. ,1 the Eighth Circuit was
presented with an issue of first impression in the courts of appeals.
That issue was at what wage rate backpay should be set when the
National Labor Relations Board (NLRB) issues a reinstatement
and backpay order for a wrongfully discharged employee who sub-
sequently rejects the position at which backpay is set.2

In July of 1976, Richard Thomas, an employee, was discharged
by Tama for his participation in union activities. 3 The NLRB is-
sued a reinstatement and backpay order 4 against Tama based on
its findings of unfair labor practices in violation of the National La-
bor Relations Act (NLRA).5 The NLRB order was subsequently
enforced by the Eighth Circuit,6 and Thomas was reinstated.

1. 634 F.2d 1071 (8th Cir. 1980).
2. Id. at 1072.
3. Id. at 1071-72.
4. Tama Meat Packing Corp., 230 N.L.R.B. 116, 129 (1971). The NLRB issued

the order pursuant to the National Labor Relations Act, § 10(c), 29 U.S.C. § 160(c)
(1976), which provides in part:

If upon the preponderance of the testimony taken the Board shall be of the
opinion that any person named in the complaint has engaged or is engaging
in any such unfair labor practice, then the Board shall state its findings of
fact and shall issue and cause to be served on such person an order requir-
ing such person to cease and desist from such unfair labor practice, and to
take such affirmative action including reinstatement of employees with or
without backpay, as will effectuate the policies of this subchapter.

Id.
5. See National Labor Relations Act, § 8(a), 29 U.S.C. § 158(a) (1976).
6. NLRB v Tama Meat Packing Corp., 575 F.2d 661, 663 (8th Cir. 1978).
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The court determined that, but for the discriminatory dis-
charge in 1976, Thomas would have been promoted from his posi-
tion of flanker to the higher paying position of backsaw operator.7

Accordingly, the court enforced the NLRB order setting backpay at
the level of a backsaw operator.8

Three weeks after reinstatement in 1978, Thomas voluntarily
disqualified himself from his position as backsaw operator without
specifying reasons for his action. Tama then requested that the
NLRB lower the backpay award to wage rates for flankers.9 Tama
contended that Thomas would have rejected the higher paying po-
sition had it been offered in 1976. In a supplemental order, the
NLRB rejected Tama's contention and directed that backpay con-
tinue to be set at backsaw operator rates. 10 The Eighth Circuit ma-
jority modified the NLRB order and set backpay at flanker rates,
stating that "[t] he fact Thomas withdrew is prima facie evidence
that he would have done so in the event the position had been orig-
inally offered to him in 1976." 11

In a separate opinion, Chief Judge Lay noted that it was specu-
lative to conclude that Thomas' decision in 1978 was demonstrative
of what would have occurred in 1976, and stated that he "would
defer to the Board's expertise in fashioning the appropriate rem-
edy."'12 Since the issue was one of first impression, both the major-
ity and Chief Judge Lay sought to base their decisions on the
general principles underlying the NLRA and, more specifically,
upon the purpose behind the backpay award, that of making the
employee whole.13

In order to remedy employer unfair labor practices, the NLRB
may reinstate employees with or without backpay. 14 This broad
remedial power to issue backpay orders is exercised not only to
remedy unfair labor practices, but also to deter other violations of
the NLRA.15

Generally, the proper amount of backpay necessary to com-

7. Id. at 663.
8. Id.
9. 634 F.2d at 1074.

10. Tama Meat Packing Corp., 244 N.L.R.B. 1052, 1052-53 (1979).
11. 634 F.2d at 1074. The supplemental order was before the court upon peti-

tion by the NLRB for enforcement, Id. at 1071.
12. Id. at 1074 (Lay, CJ. concurring and dissenting).
13. Id. See National Labor Relations Act, § 8(a), 29 U.S.C. § 158(a) (1976); Day-

ton Tire & Rubber Co. v. NLRB, 591 F.2d 566, 570 (10th Cir. 1979).
14. NLRB v. Strong, 393 U.S. 357, 358-59 (1969); Phelps Dodge Corp. v. NLRB,

313 U.S. 177, 199 (1941); Great Chinese Am. Sewing Co. v. NLRB, 578 F.2d 251, 255
(9th Cir. 1978); Heinrich Motors Inc. v. NLRB, 403 F.2d 145, 148 (2d Cir. 1968).

15. NLRB v. United Marine Division, 417 F.2d 865, 868 (2d Cir. 1969).
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pensate the wronged employee is the difference between what the
employee would have earned but for the wrongful discharge, and
his actual interim earnings. 16 The first amount is based upon the
rate of compensation normally to be expected during this period 17

and is aimed at restoring the employee to the position he would
have acquired but for the discharge. 18 Once the NLRB determines
the amount of gross backpay due, the burden shifts to the em-
ployer to prove circumstances which would limit its liability.19

There are several cases in which the NLRB reinstated an em-
ployee with backpay at a rate of compensation he would have
achieved had he not been discharged. In Golden State Bottling Co.
v. NLRB,20 the discharged employee was the company's most suc-
cessful driver; but for the discharge he would have achieved the
position of distributor. The Ninth Circuit held that the NLRB was
justified in fixing backpay at the amount of the profits earned by
the most successful distributor.21 In NLRB v. Nickey Chevrolet
Sales, Inc.,22 the Seventh Circuit held that in determining the
backpay to which an automobile salesman was entitled, the NLRB
properly awarded an amount representing prizes he would have
earned, based on prizes he received the year prior to his
discharge.

23

Due to the NLRB's expertise in fashioning remedies in labor
cases, the Supreme Court has held that determinations of appro-
priate remedies are to be accorded special deference upon judicial
review. 24 An order should not be altered if it can fairly be said to
effectuate the policies of the NLRA.25 In language urging greater
deference for NLRB remedial orders, the Tenth Circuit in Dayton

16. Oil, Chemical, & Atomic Workers Int'l Union v. NLRB, 547 F.2d 598, 602
(D.C. Cir. 1976), cert. denied, 429 U.S. 1078 (1977); NLRB v. Columbia Tribune Pub.
Co., 495 F.2d 1384, 1392 (8th Cir. 1974).

17. Id.
18. Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 198 (1940); Dayton Tire & Rubber

Co. v. NLRB, 591 F.2d 566, 570 (10th Cir. 1979). See also Golden State Bottling Co. v.
NLRB, 467 F.2d 164, 166 (9th Cir. 1972), aff'd, 414 U.S. 168 (1973).

19. M Restaurants, Inc. v. NLRB, 621 F.2d 336, 337 (9th Cir. 1980); NLRB v.
Brown & Root, Inc., 311 F.2d 447, 454 (8th Cir. 1963).

20. 467 F.2d 164 (9th Cir. 1972).
21. Id. at 166. See also International Union of Electrical, Radio & Machine

Workers v. NLRB, 426 F.2d 1243 (D.C. Cir. 1970), where the court held that the
NLRB may grant backpay at higher wages than the employee had been making
prior to his discharge. This increased rate was allowed because the Board con-
cluded that the employee probably would have been promoted had he not been
terminated. Id. at 1251.

22. 493 F.2d 103 (7th Cir. 1974).
23. Id. at 108-09.
24. NLRB v. Gissel Packing Co., 395 U.S. 575, 612 n.32 (1969).
25. 467 F.2d at 166.
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Tire & Rubber Co. v. NLRB 26 stated that an order should not be
disturbed unless it can be shown to be an attempt to achieve ends
other than the effectuation of the policies of the NLRA.2 7

The NLRB's order in the instant case, setting the backpay rate
at the level of backsaw operator, effectuated the policies of the
NLRA. The order is a product of the NLRB's peculiar expertise in
labor-related issues and should not lightly be deemed arbitrary or
unreasonable. Once the NLRB has arrived at a gross backpay
figure, the employer has the burden of proving why its liability
should be limited. The court in Tama held that Thomas' voluntary
withdrawal from the higher paying job was prima facie evidence
that Tama's liability should be limited to wage rates for flankers.
By finding that the employer had established a prima facie case for
limited liability, the court placed the burden on Thomas to prove
that the rate chosen by the NLRB was proper.28 Arguably, by al-
lowing backpay at the higher backsaw rate, the NLRB could have
effectuated the deterence element of the NLRA. The fact that
Thomas did not remain as a backsaw operator in 1978 is not conclu-
sive evidence that this would have been the case in 1976.29 The
order was reasonable under the circumstances, and was keyed to
effectuate the policies behind the NLRA. Once the rate of backpay
was determined by the Board, it should have been accorded judi-
cial deference.

NLRB v. ELY'S FOODS INC.: THE BARGAINING ORDER-

HOW FAR CAN THE NLRB GO?

FACTS AND HOLDING

In NLRB v. Ely's Foods Inc.,30 the Eighth Circuit has decided
an issue which presently divides the circuits: what guidelines, if
any, must the National Labor Relations Board (NLRB) follow in
issuing a bargaining order when a union has lost a representation
election because of employer misconduct.31

26. 519 F.2d 566 (10th Cir. 1979).
27. Id. at 570. See also NLRB v. Brown & Root, Inc., 311 F.2d 447, 451 (8th Cir.

1963).
28. The court stated: "In the absence of any rebuttal evidence from Thomas,

no substantial evidence exists to support the contention that Thomas would have
accepted and remained in the backsaw position, had it been offered in 1976." 634
F.2d at 1074. Instead of shifting the burden to Tama to prove that its liability should
be limited, the court placed the burden on the NLRB to defend its determination of
a gross backpay figure. Id.

29. Id. at 1074 (Lay, C.J. concurring and dissenting).
30. 656 F.2d 290 (8th Cir. 1981).
31. Id. at 293. A bargaining order is issued by the NLRB as a means of remedy-

ing employer misconduct aimed at destroying majority employee support for a
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In Ely's Foods, the employer conducted unfair labor practices
which violated section 8(a) of the National Labor Relations Act
(NLRA).32 Ely's warned its employees that if the union were
elected in the ensuing representation election, then the conditions
of employment would become more restrictive and the possibility
of layoffs would arise.33 During the same period, other employees
were told that if the union lost the election, wages would increase
and more working hours would be made available. 34 An adminis-
trative law judge (ALJ) found that the threats and promises made
by the employer tended to hinder and undermine the election pro-
cess for choosing an exclusive bargaining agent.35 Due to the un-
fair labor practices, the union went from a comfortable card
majority3 6 to a sound defeat in the election in less than one
month.37 Based on the conduct of Ely's Foods, the NLRB adopted
the findings of the ALJ and issued an order requiring Ely's Foods
to bargain collectively.3 8

The Eighth Circuit, upon petition for enforcement by the
NLRB, concluded that the bargaining order was justified and ac-
cordingly ordered its enforcement.3 9 The court noted that the con-
duct involved had a pervasive effect on the employees since the
store was located in a small town where, inferrably, employment
opportunities were not plentiful.4° The court agreed with the
NLRB's and ALT's conclusions that "the possibility of erasing the
effects of the aforementioned unfair labor practices by other tradi-
tional remedies, and of ensuring fair elections, is slight. '41

It is a well established rule that union majority status decided

union undertaking a campaign to become the bargaining representative. The impo-
sition of the order requires the unscrupulous employer to recognize and bargain
with the union as if it had succeeded in becoming the employees' certified represen-
tative through a secret ballot vote. R. GORMAN, BASIC TEXT ON LABOR LAw UNIONI-
ZATION AND CoLLECTIVE BARGAINING 93 (1976).

32. National Labor Relations Act, § 8(a), 29 U.S.C. § 158(a) (1976).
33. 656 F.2d at 292.
34. Id.
35. Ely's Foods Inc., 249 N.LR.B. 909, 913-14 (1980).
36. A card majority is obtained when the majority of employees in the relevant

work unit sign union authorization cards. Card majority status signifies that as of
that point in time, the employees favor collective representation. But card majority
support alone does not place the union in the status of collective bargaining agent.
Unless the employer unfairly disrupts the election process, the union must seek an
NLRB representation election. Linden Lumber Division, Summer & Co. v. NLRB,
419 U.S. 301, 310-11 (1974).

37. 249 N.LR.B. at 910-12.
38. Id. at 915. The bargaining order was issued pursuant to the National Labor

Relations Act, § 10(c), 29 U.S.C. § 160(c) (1976) (quoted at note 4 supra).
39. 656 F.2d at 293.
40. Id.
41. Id.
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by an NLRB representation election is preferable to a bargaining
order.42 NLRB policy favors union certification by way of secret
ballot election, since it is the most commonly traveled route4 3 and
is normally the most satisfactory means of determining the em-
ployees' wishes. 44

BACKGROUND

The leading case discussing the propriety of NLRB bargaining
orders as a remedy is NLRB v. Gissel Packing Co. 45 The Supreme
Court stated that a bargaining order is appropriate:

in less extraordinary cases marked by less pervasive prac-
tices which nonetheless still have the tendency to under-
mine majority strength and impede the election processes.
The Board's authority to issue such an order on a lesser
showing of employer misconduct is appropriate, we should
reemphasize, where there is also a showing that at one
point the union had a majority; in such a case, of course,
effectuating ascertainable employee free choice becomes
as important a goal as deterring employer misbehav-
ior.... If the Board finds that the possibility of erasing
the effects of past practices and of ensuring a fair election
(or a fair rerun) by the use of traditional remedies, though
present, is slight and that employee sentiment once ex-
pressed through cards would, on balance, be better pro-
tected by a bargaining order, then such order should
issue.4

The basic Gissel test requires that the NLRB establish that the
union at one time had majority status47, second, the NLRB must
consider the past effects of employer misconduct on the election

42. NLRB v. Gissel Packing Co., 395 U.S. 575, 602 (1969).
43. Id. at 596.
44. Aaron Bros. Co. of California, 158 N.L.R.B. 1077, 1078 (1966).
45. 395 U.S. 575 (1969). The Supreme Court set down three categories of em-

ployer behavior in evaluating the validity of an NLRB bargaining order. Category
one involves outrageous and pervasive employer misconduct where a bargaining
order is justified regardless of whether the union had ever attained majority status
through union authorization cards. Category three, entailing minor unfair labor
practices not impeding the election process, will not sustain a bargaining order. Id.
at 613-15. Category two is outlined in note 46 infra. See generally Sharpe, A Reap-
praisal of the Bargaining Order: Toward a Consistent Application of NLRB v. Gis-
sel Packing Co., 69 Nw. U.L. REv. 556 (1974).

46. 395 U.S. at 614-15. See also R. GoRmAN, BASiC TExr ON LABOR LAw UmONi-
ZATON AND COLLECTrVE BARGAINING 95-96 (1976). Ely's Foods involved category
two unfair labor practices, where union majority status was a relevant factor. Also,
the Gissell language cited entails second category analysis. See note 45 supra.

47. It was well established that union majority status may be achieved through
union authorization cards for the purpose of deciding whether a bargaining order is
appropriate. Id. at 613-14. See also 2 Omo N.U.L Rzv. 774, 779-81 (1975).
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process and the likelihood of recurrence in the future. Finally, the
NLRB must show that the possibility of erasing past effects and
ensuring a fair election by the use of traditional remedies is slight,
and that employee interests are best protected by the issuance of a
bargaining order.4

In interpreting the language in Gissel, the majority of the cir-
cuit courts have established three guidelines which the NLRB
must follow in order to obtain judicial enforcement of a bargaining
order.49 The NLRB must: (1) make specific findings of immediate
and residual impact of employer misconduct on the election pro-
cess;50 (2) conduct a detailed analysis assessing the possibilities of
holding a fair election in terms of any continuing effect of employer
misconduct, the likelihood of recurring misconduct, and the poten-
tial effectiveness of traditional remedies;5' and (3) reconcile prior
cases in which no bargaining orders were issued.5 2

In order to meet the Gissel standard as interpreted by the ma-
jority of the circuits, the NLRB must produce more than perfunc-
tory or "boiler plate" language in support of its position.53 The
majority of circuits agree that the NLRB must state reasons for
imposing a bargaining order based on proper findings of affect.5 4

NLRB reasoning consisting of a litany, reciting conclusions by
rote, is insufficient to meet the Gissel standard.55

When NLRB opinions lack proper findings and analysis ex-
plaining why traditional remedies are inadequate to rectify the un-
fair labor practices, the circuits are divided on whether to remand
to the NLRB for further findings,5 6 or to review the propriety of the

48. 395 U.S. at 614-15.
49. 656 F.2d at 293-94 (McManus, J., concurring specially). See cases cited at

notes 50-52 infra.
50. NLRB v. Appletree Chevrolet, Inc., 608 F.2d 988, 997 (4th Cir. 1979); Bandag,

Inc. v. NLRB, 583 F.2d 765, 771 (5th Cir. 1978); First Lakewood Assocs. v. NLRB, 582
F.2d 416, 424 (7th Cir. 1978); NLRB v. Pilgrim Foods, Inc., 591 F.2d 110, 120 (1st Cir.
1978); NLRB v. Pacific S.W. Airlines, 550 F.2d 1148, 1152 (9th Cir. 1977); NLRB v.
Armcor Indus., Inc., 535 F.2d 237, 244 (3d Cir. 1976).

51. 608 F.2d at 997; 583 F.2d at 771; 582 F.2d at 424; 591 F.2d at 120; 550 F.2d at 1151;
535 F.2d at 244.

52. Chromally Min. & Minerals, Etc. v. NLRB, 620 F.2d 1120, 1129 (5th Cir. 1980);
NLRB v. Jamaica Towing, Inc., 602 F.2d 1100, 1103-04 (2d Cir. 1979); NLRB v. Gibson
Prod. Co., 494 F.2d 762, 767 (5th Cir. 1974); Peerless of America v. NLRB, 484 F.2d
1108, 1119 (5th Cir. 1973).

53. 608 F.2d at 997; 550 F.2d at 1152. Section 10(c), 29 U.S.C. § 160(c) (1976)
(quoted at note 4 supra), requires that the NLRB make specific findings of fact. Id.

54. NLRB v. Jamaica Towing, Inc., 602 F.2d 1100, 1104 (2d Cir. 1979); Automated
Business Sys. v. NLRB, 497 F.2d 262, 275 (6th Cir. 1974).

55. Red Oaks Nursing Home, Inc. v. NLRB, 633 F.2d 503, 508 (7th Cir. 1980);
NLRB v. Appletree Chevrolet, Inc., 608 F.2d 988, 997-98 (4th Cir. 1979); NLRB v.
American Cable Sys., Inc., 427 F.2d 446, 449 (5th Cir. 1970).

56. Several circuits followed the lead of the Supreme Court in Gissel and re-
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bargaining order based on the record as a whole.5 7 In Ely's Foods,
the Eighth Circuit chose to follow the latter course.5 8 The court
noted that respect is to be afforded to the NLRB's expertise in la-
bor-related disputes.5 9 The court supported its decision to uphold
the order by noting that the union went from card majority support
to secret ballot defeat in a very short period of time.60 However,
the court did not base its decision on the record put forth by the
NLRB in support of its order. The court found it necessary to look
to the record as a whole for evidence to substantiate its decision to
enforce the bargaining order.6 1

ANALYSIS

An analysis of the NLRB's opinion as outlined in Ely's Foods
Inc.62 reveals that the findings were simply conclusory remarks
which the majority of circuits admonish.63 The Eighth Circuit
noted that the NLRB findings presented only a marginal case for
bypassing the representation election process.6 However, the
court justified enforcement of the order on the grounds that, tradi-
tionally, reviewing courts are required to give special deference to
NLRB determinations. 65 The central question is whether uphold-
ing an NLRB bargaining order by looking to the record as a whole,
when the record lacks proper rationale and findings of fact, is con-
sistent with (1) the principle that representation elections are the
preferrable means for certifying union majority status, and (2) the
statutory mandates of the NLRA.

Representation Elections as the Rule

Section 10(c) of the NLRA requires that the NLRB state its
findings of fact when imposing an order intended to remedy the
effects of unfair labor practices. 66 Although a bargaining order
may be remedial and not punitive, its potential impact on the par-

manded to the NLRB for want of reasoning in support of its conclusions. 395 U.S. at
616. See, e.g., 602 F.2d at 1105 (2d Cir.); 591 F.2d at 119 (1st Cir.); 535 F.2d at 244 (3d
cr.).

57. 620 F.2d at 1130 (5th Cir.); 633 F.2d at 508 (7th Cir.).
58. 656 F.2d at 293.
59. Id.
60. Id.
61. Id.
62. 249 N.LR.B. 909.
63. Id. at 913-14. This observation is consistent with the Eighth Circuit's opin-

ion when it noted that the findings of the NLRB were "less than desirable." 656 F.2d
at 293.

64. 656 F.2d at 293.
65. Id.
66. 29 U.S.C. § 160(c) (1976) (quoted at note 4 supra).
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ticular labor situation is great.67 Arguably, it is because of the per-
vasive effect that such an order will have on the particular labor
situation that the courts generally order a new election rather than
issue a bargaining order to remedy unfair labor practice conducted
during an election campaign. The adoption of this principle is evi-
denced by the fact that unfair labor practices do not automatically
justify the imposition of a bargaining order;68 rather, specific find-
ings of a coercive atmosphere must be produced by the NLRB. 69

The record presented to the Eighth Circuit was admittedly in-
adequate for appellate review.70 Yet, the court enforced the order,
looking at the record as a whole and justifying its decision on the
traditional theory of judicial economy.

In the type of situation before the Eighth Circuit in Ely's
Foods, a more equitable alternative may be to remand to the
NLRB for further findings. Instead, the court chose to look beyond
the record produced for review. By choosing not to remand, the
court declined to force the NLRB to fulfill the requirements im-
posed by the NLRA, thus tending to reinforce the production of
factually and rationally unsupported bargaining order decisions.
Although the judicial economy argument supporting enforcement
on the record as a whole has merit,71 arguments in favor of remand
are convincing.

Statutory Mandates of the NLRA

Enforcement of statutorily mandated procedures requires that
the particular administrative body be made to comply with the
specified guidelines. 72 The fact that a bargaining order is such a
powerful tool is all the more reason for requiring that the procedu-
ral safeguards of section 10(c) be satisfied.73 This contention is
supported by the express language of section 10(e) of the NLRA,
which authorizes judicial review and enforcement of NLRB reme-
dial orders.74 This section makes clear that deference is due NLRB

67. 395 U.S. at 612. The Supreme Court noted that the bargaining order is not
necessarily permanent since the union can later be rejected by the employees
through an NLRB representation election. However, at least in the short run, the
imposition of a bargaining order will change the complexion of the labor situation
in question. Id. at 613.

68. 608 F.2d at 1000.
69. 656 F.2d at 294 (McManus, J., concurring specially).
70. Id. at 293.
71. Id. at 294.
72. Id.
73. See note 4 supra.
74. The National Labor Relations Act, § 10(e), 29 U.S.C. § 160(e) (1976), pro-

vides in pertinent part: "The findings of the Board with respect to questions of fact
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findings which are substantiated by the record as a whole. Argua-
bly, the NLRA restricts appellate courts to reviewing the record as
a whole for the narrow purpose of determining whether the find-
ings made are supported by substantial evidence. This section
does not provide that appellate courts may look to the record as a
whole to make de novo findings of fact to supplement those made
by the NLRB.75 The Supreme Court76 concluded that when NLRB
decisions have not been rationally supported by specific findings of
fact, appellate courts need not show deference to those decisions.77

In a special concurrence, Judge McManus noted the benefits to
be reaped in this developing area of labor law.78 By requiring the
NLRB to make its statutorily required findings and to consider the
rationale in support of its order, the following desirable results will
be achieved: (1) it will enable reviewing courts to guarantee the
integrity of the administrative process; 79 (2) it will contribute to
the growth and predictability of labor law;80 (3) it will serve as a
prophylaxis against the arbitrary exercise of NLRB power;81 and
(4) it will reinforce the principle that a representation election is
preferable to a bargaining order.82 Failure to require the NLRB to
undergo this detailed analysis will leave this area of labor law in a
state of confusion, leading to inconsistent decisions among the
circuits.

CONTRACTORS, LABORERS, TEAMSTERS & ENGINEERS
HEALTH & WELFARE PLAN v. ASSOCIATED

WRECKING CO.: PREHIRE
AGREEMENTS-

ENFORCEABILITY BY THE SIGNATORY MINORITY UNION

The issue of first impression before the Eighth Circuit in Con-
tractors, Laborers, Teamsters & Engineers Health & Welfare Plan v.

if supported by substantial evidence on the record considered as a whole shall be
conclusive." Id.

75. See generally 29 U.S.C. § 160(e).
76. NLRB v. Yeshiva University, 444 U.S. 672 (1980).
77. Id. at 691. Yeshiva reached the Supreme Court on writ of certiori for en-

forcement of a § 10(c) bargaining order issued against the appellee University. The
Supreme Court denied enforcement for want of relevant findings of fact and proper
factual analysis. The Court disagreed with the NLRB's apparent philosophy that
such a decision may be based solely on conclusory rationales rather than a thor-
ough analysis of the facts of each case. Id.

78. 656 F.2d at 294.
79. NLRB v. Armcor Indus., Inc., 535 F.2d 239, 245 (3d Cir. 1976).
80. Id.
81. Id.
82. 395 U.S. at 602. 535 F.2d at 246.
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Associated Wrecking Co. 83 dealt with the enforceability of a
prehire agreement 84 executed by an employer in the construction
industry with a union which has not attained majority status.85

The court held that the agreement, which was operable for a pe-
riod of two years, was obligatory until the employer took steps to
avoid its obligations. 86 The court noted that when an employer ac-
cepts the benefits of such an agreement, he must honor its obliga-
tions. 87 The employer took no steps to void the agreement;
accordingly, the court upheld the enforceability of its provisions.8 8

The prehire agreement, executed in 1975, provided that the
parties were to abide by .several collective bargaining agreements
previously executed by the union with various contractors' as-
sociations in Nebraska and Iowa.89 The agreement required that
Associated Wrecking make contributions to the several estab-
lished trusts;90 the amount of the contributions was to be based on

83. 638 F.2d 1128 (8th Cir. 1981).
84. The National Labor Relations Act, § 8(f), 29 U.S.C. § 158(f) (1976), autho-

rizes the execution of prehire agreements. The statute provides in pertinent part:
It shall not be an unfair labor practice under subsections (a) and (b) of this
section for an employer engaged primarily in the building and construction
industry to make an agreement covering employees engaged (or who, upon
their employment, will be engaged) in the building and construction indus-
try with a labor organization of which building and construction employees
are members (not established, maintained, or assisted by any action de-
fined in subsection (a) of this section as an unfair labor practice) because
(1) the majority status of such labor organization has not been established
under the provisions of section 159 of this title prior to the making of such
agreement... Provided further, That any agreement which would be inva-
lid, but for clause (1) of this subsection, shall not be a bar to a petition filed
pursuant to section 159(c) or 159(e) of this title.

Id.
85. 638 F.2d at 1129. When the issue reached the Eighth Circuit, the time at

which prehire agreements became enforceable was in dispute. Two federal district
courts had decided the issue, and two contrary decisions were reached:

1) Washington Area Carpenters' Welfare Fund v. Overhead Door Co., 488
F. Supp. 816 (D.D.C. 1980) (prehire agreements are void when executed
with a minority union and become enforceable when the union achieves
majority support);
2) Eastern District Council v. Blake Constr. Co., 457 F. Supp. 825 (E.D. Va.
1978) (prehire agreements are obligatory at their inception but may be
voided by either party at any time prior to the union's achieving majority
support).

Id. at 1129 n.1.
86. 638 F.2d at 1133-34.
87. Id. at 1134.
88. Id. at 1133-34.
89. Id. at 1129.
90. Id. The four applicable trusts are the Contractors, Laborers, Teamsters

and Engineers Health and Welfare Plan the Omaha-Council Bluffs Laborers Local
No. 1140 Holiday Trust; the Contractors, Laborers, Teamsters and Engineers Pen-
sion Plan; and the Laborers' Training Fund. Id.

19821 1019



CREIGHTON LAW REVIEW

the number of hours worked by its employees. 91 The present ac-
tion was brought in federal district court by the trusts seeking en-
forcement of the prehire agreement for contributions allegedly
owed by the company.9 2 The district court held that since the
union never attained the support of the majority of the company's
employees, the agreement was unenforceable and the trusts could
not recover.9 3 The Eighth Circuit reversed, reasoning that requir-
ing the company to pay benefits would effectuate the legislative
intent underlying section 8(f)94 of stablizing the labor market in
the building and construction industry.95 The court distinguished
the present case from the landmark Supreme Court case of NLRB
v. Local Union No. 103, International Association of Bridge Struc-
tural Ornamental Iron Workers 6

Subsection 8(f) was added to the National Labor Relations Act
(NLRA) because of the peculiar labor situation existing in the
building and construction industry. Congress recognized that at
the time section 8(f) was enacted it was customary for employers
in the building and construction industry to enter into collective
bargaining agreements for one to three year periods.9 7 The vast
majority of work projects in the industry are relatively short in du-
ration, thus, the agreements necessarily applied to jobs which may
not yet have been contracted and to employees not yet hired.98

Expressly authorized agreements of this nature enabled employ-
ers to accurately estimate their labor costs when bidding on future
projects and provided them with a readily available supply of
skilled craftsmen. A Conference Report provision9 9 subsequently

91. Id.
92. Id. at 1130. The cause of action was brought pursuant to the Labor Manage-

ment Relations Act, § 301, 29 U.S.C. § 185 (1976). The statute gives federal district
courts jurisdiction to hear cases of alleged violations of contracts executed by an
employer with a labor organization.

93. Contractors, Laborers, Teamsters & Engineers Health & Welfare Plan v. As-
sociated Wrecking Co., 484 F. Supp. 582 (D. Neb. 1980). The court held that the en-
forceability of prehire agreements is contingent upon the union achieving majority
support. Until majority support is attained, the contract may be unilaterally ig-
nored by the employer. Id. at 587.

94. National Labor Relations Act, § 8(f), 29 U.S.C. § 158(f) (1976). See note 84
supra.

95. H.R. REP. No. 741, S. REP. No. 187, 86th Cong., 1st Sess. 2 (1959).
96. 434 U.S. 335 (1978).
97. H.R. REP. No. 741, 86th Cong., 1st Sess. 2 (1959); S. REP. No. 187, 86th Cong.,

1st Sess. 2 (1959), reprinted in 1959 U.S. CODE CONG. & AD. NEws 2318, 2344, 2442.
98. 29 U.S.C. § 158(f). The statute authorized prehire agreements by providing

that it is not an unfair labor practice for an employer to enter into such agreements
with a minority union. Previously, such agreements ran afoul of rulings by the
NLRB. 638 F.2d at 1131.

99. CoNF. REP. No. 1147, 86th Cong., 1st Sess. 2 (1959), reprinted in 1959 U.S.
CODE CONG. & AD. NEWS 2513.
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adopted into the statute specified that the agreement, which is not
a collective bargaining agreement, is voidable through a section 9
proceeding, but is not automatically void.10 0

The Supreme Court extensively analyzed section 8(f) in Local
No. 103. 101 The Court noted that a prehire agreement is not a col-
lective bargaining contract and does not entitle a minority union to
be treated as a majority representative until it actually achieves
majority support in the relevant work unit.10 2 The Court accepted
the interpretation of the National Labor Relations Board (NLRB)
that until the union attains majority support, the prehire agree-
ment is voidable and does not have the same stature as a collective
bargaining contract entered into with a union representing the ma-
jority of the employees. 10 3 Arguably, the agreement is voidable
and not void at its inception; it is valid and binding until steps are
taken to have it voided.104 The Court stated that a prehire agree-
ment is a preliminary step contemplating the development of a full
bargaining relationship. 10 5 The Court stated that section 8(f) does
not expand the duty of an employer under section 8(a) (5) to bar-
gain with a union which has executed a prehire agreement but has
failed to win majority support.10 6 The Court held that the em-
ployer's duty to bargain and honor the agreement is contingent
upon the union attaining majority support at the various construc-
tion sites. 10 7

The Supreme Court seems to state in one part of its opinion
that prehire agreements are not presently unenforceable simply
because the union has not obtained majority support. 08 Else-

100. The effect of the final proviso in § 8(f) makes inapplicable the § 9(c) (3)
twelve-month bar on petitions for representation elections, since a prehire agree-
ment is not a collective bargaining contract. Thus, an employer need not wait a
year from the time the agreement was executed before petitioning for a § 9 repre-
sentation election in an attempt to avoid the contract. See 29 U.S.C. § 159 (1976).
Accord Local No. 150, International Union of Operating Eng'rs, 480 F.2d 1186, 1189
(D.C. Cir. 1973).

101. 434 U.S. 335. The Court discussed at length the characteristics of § 8(f)
agreements while recognizing the legislative intent underlying its enactment. The
specific issue before the Court was whether a minority union's picketing in an effort
to force an employer to recognize a prehire agreement violated § 8(b) (7) (c) of the
NLRA. Id. at 341.

102. Id.
103. Id.
104. Id. The agreement can be voided by petitioning for a § 9 representation

election in order to prove that the union has not attained majority support. 638 F.2d
at 1132. See note 100 supra.

105. 434 U.S. at 345.
106. Id. at 346.
107. Id. at 345.
108. Id. at 341. The Court stated, "a prehire agreement does not entitle a minor-

ity union to be treated as the majority representative of the employees until and
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where, the Court seems to hold that the validity of such agree-
ments is conditioned upon the union reaching majority status. 0 9

Common sense dictates that to construe section 8(f) agree-
ments as unenforceable until the union reaches majority status
would render them nullities. The Court did not do so. The Court
stated that the agreements are voidable, not void at their inception.
Necessarily, if an agreement can be voided it must presently exist,
that is, presently create binding obligations. Thus, until voided,
the agreement will bind the parties to its terms.

This contention finds support upon a close reading of the
Court's language dealing with present unenforceability when it re-
fers to an employer's duty to bargain with a union." 0 The Court
stated that a prehire agreement does not entitle a minority union
to be treated as the majority representative;"' that is, it does not
require an employer to bargain with the union as the majority rep-
resentative." 2 The Court expressly stated, "section 8(f) itself does
not purport to authorize picketing to enforce prehire agreements
where the union has not achieved majority support."" 3 The Court
stressed that a prehire agreement is something less than a collec-
tive bargaining agreement entered into with a majority representa-
tive union.114 Thus, the Court acknowledged the distinction
between being presently obligated to a prehire agreement and be-
ing required to bargain collectively with the signatory union as if it
achieved majority support. The Supreme Court's holding arguably
effectuates the legislative intent underlying section 8(f), of provid-
ing construction industry employers with a means of assuring a
readily available supply of skilled craftsmen," 5 while reaffirming
the principle that the only way a union can force an employer to
bargain collectively is when it has become the representative of
the majority of the employees." 6

unless it attains majority support in the relevant unit. Until that time the prehire
agreement is voidable and does not have the same stature as a collective bargaining
agreement .. " Id.

109. Id. at 345. The Supreme Court stated, "[t]he employer's duty to bargain
and honor the contract is contingent on the union's attaining majority support at
the various construction sites." Id.

110. Id. at 346.
111. Id. at 341.
112. Id. at 346.
113. Id.
114. See text at note 102 supra.
115. See note 95 supra.
116. A union can become the majority representative through a NLRB represen-

tation election, by the employer voluntarily recognizing the union, or by way of an
NLRB § 10(c) bargaining order issued against an employer requiring him to bargain
collectively with the particular union. See NLRB v. Gissel Packing Co., 395 U.S. 575
(1969).
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The Supreme Court seemed to uphold the validity of section
8(f) agreements in Local 103. Earlier decisions support this con-
clusion. In 1962, while recognizing that prehire contracts are not
collective bargaining agreements, the Court suggested that section
8(f) authorized contracting with unions not representing a major-
ity of the employees.117 The Court concluded that Congress' prob-
able intent would be defeated if it were held that the federal courts
were closed to such contracts under section 301.118 Also, in Local
No. 150, International Union of Operating Engineers v. NLRB, 119

the District of Columbia Circuit used language consistent with Lo-
cal 103, holding that an employer who has entered into a prehire
agreement may later challenge it by seeking a representation elec-
tion.120 Here again is the notion that prehire agreements are void-
able, but not void at their inception.

When Associated Wrecking Co. 121 reached the Eighth Circuit,
only two federal court cases since Local 103 had dealt with the spe-
cific issue.122 In Eastern District Council of the United Brotherhood
of Carpenter & Joiners of America v. Blake Construction Co. ,123 the
court held that a prehire agreement is a valid contract and obli-
gates the employer and minority union to its terms, until such time
it is terminated by one of the parties. 24 The court held that an
employer is liable for trust fund contributions due and owing while
the agreement was operable. 125 In Washington Area Carpenter's
Welfare Fund v. Overhead Door Co. 126 the court reached a contrary
result. The court relied on the Supreme Court's language in Local
103 and concluded that a prehire agreement cannot be enforced by
a minority union and could be unilaterally abrogated by an em-

117. See Retail Clerks v. Lyon Dry Goods, 369 U.S. 17 (1962).
118. Id. at 27. Note that although this case involved a union which was the certi-

fied majority representative, the Court's statements concerning § 8(f) were not lim-
ited to the facts of the case. Id. See also note 92.

119. 480 F.2d 1186 (D.C. Cir. 1973).
120. Id. at 1191. The decision in this case was questioned by the Supreme Court

in Local 103, 434 U.S. at 340. The questionable language appeared when the court
stated that an employer under a prehire agreement is held to the same standard of
conduct in regard to unfair labor practices as an employer bound by a collective
bargaining agreement entered into with a certified majority union. 480 F.2d 1190-91.

121. 638 F.2d at 1128.
122. This does not take into account the district court ruling in Associated

Wrecking Co. before it reached the court of appeals. There the district court relied
on Local 103 and held the agreement to be unenforceable. 484 F. Supp. 582, 587 (D.
Neb. 1980).

123. 457 F. Supp. 825 (E.D. Va. 1978).
124. Id. at 830-31.
125. Id. at 832. Note that the court sought to distinguish Local 103 on the facts

when reaching its decision. Id. at 829.
126. 488 F. Supp. 816 (D.D.C. 1980).
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ployer at any time prior to the union's reaching majority status. 127

The court declined to enforce the payment of contributions into
the trust funds as per the agreement, because there was no proof
the union had achieved majority employee support 128 .

The problem faced by the Eighth Circuit was to effectuate the
legislative intent represented by section 8(f) and at the same time
to not run afoul of the Supreme Court's holding in Local 103. The
Eighth Circuit was able to do both. The court began by analyzing
the language of section 8(f), paying close attention to the legisla-
tive intent provided in the House and Senate Reports. 129 The court
noted that prehire agreements executed with minority unions
were authorized because of the peculiar labor problems existing in
the building and construction industry.130 The validity of such
agreements provided employers with the capability of making ac-
curate bids based on future labor costs and provided a readily ac-
cessible labor supply. 13 ' Arguably, if minority unions were not
allowed to enforce prehire agreements in the federal courts, then
section 8(f) would become a nullity. Making majority support a
condition to enforceability would render the agreement void at its
inception. A union would be better off to wait until it became the
certified employee representative and negotiate a collective bar-
gaining agreement through the exercise of its increased bargaining
strength. During this time-consuming process, the employer
would continue to be plagued with uncertain labor costs and
supply.

In reference to Local 103, the Eighth Circuit began by stating
"the Supreme Court's decision does not control the outcome of
this case,"'132 and that "the broad language of Local 103 upon which
the district court relied must be read in the light of the specific
issue before the Court."'133 The court made it clear that Local 103
is to be distinguished from-Associated Wrecking on the facts and
in regard to the specific issue involved. 3 4 The court was not satis-
fied with ridding itself of the problem presented by language in
Local 103 simply by distinguishing it. Referring to Local 103, the
court stated that saying a prehire agreement can be voided by an

127. Id. at 818.
128. Id. at 819.
129. 638 F.2d at 1130-31. See notes 84 & 95 supra.
130. 638 F.2d at 1131.
131. Id.
132. Id. at 1132.
133. Id. The issue in Local 103 was whether § 8(b) (7) (c) was violated when a

minority union picketed an employer in an effort to enforce a prehire agreement.
The Court held that it was a violation. 434 U.S. at 341, 352.

134. 638 F.2d at 1133-34.
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employer if the union never reached majority status does not nec-
essarily mean that "the absence of majority status leaves the
union without a remedy for breach of contract on any provision of
the section 8(f) agreement."'135 The court stated, "to say that an
employer may challenge the majority status of a union in an unfair
labor practice proceeding is not to say that the employer may as-
sert the union's lack of majority status as a defense in a breach of
contract action on a type of contract specifically authorized by the
Act."1

36

The Eighth Circuit clearly believed that a valid, enforceable
contract is created when a prehire agreement is executed by an
employer with a minority union. This follows from the fact that if
no contract were created, then no breach of contract action could
be maintained. The court seemingly construed Local 103 as saying
that a prehire agreement is not a nullity, but creates real and bind-
ing obligations at its inception. The court seemed hesitant to con-
clude outright that a prehire agreement could be enforced by a
minority union in federal court under section 301. The court
seemed satisfied with its positioni that under Local 103 an action
for contract damages may be brought by a minority union. In its
conclusion, the court stated, "we find no sanction in the Supreme
Court's decision in Local 103 or the policies underlying section 8(f)
for permitting an employer to unilaterally abrogate a validly exe-
cuted prehire agreement on fringe benefits even though the union
has not achieved majority status. '137 Here, the court seems to say
that its conclusion is not inconsistent with the Supreme Court's
language in Local 103. The court made this statement even though
it began by factually distinguishing the present case from Local
103. Arguably, the court's conclusion is in fact not inconsistent
with the Supreme Court decision. As noted earlier, the pertinent
language in Local 103 can be construed to say that such prehire
agreements are valid at their inception, but that the employer's
duty to bargain collectively with the signatory minority union is
not enforceable in a section 301 proceeding.

The court's decision in Associated Wrecking is the logically
correct one. The holding effectuates the legislative intent underly-
ing section 8(f). Prehire agreements benefit employers in the
building and construction industry by promoting industrial peace
at the employer's various work sites.138 The correctness of the

135. Id. at 1133.
136. Id.
137. Id. at 1134.
138. Id.
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court's ruling is illustrated by a subsequent case involving the
same issue that was presented in Associated Wrecking. In Trustees
of the Atlanta Iron Workers Local 387 Pension Fund v. Southern
Stress Wire Corp. 13 9 a district court followed the Eighth Circuit's
lead and presented strong arguments for holding prehire agree-
ments enforceable by minority unions. Among arguments similar
to those made in Associated Wrecking,140 the court reasoned that
an employer should not be permitted to avail itself of the benefits
and advantages provided by executing a prehire agreement with a
minority union, and in the end be allowed to avoid its obliga-
tions.' 4 ' This simple argument based on fairness is compelling.
The court went on to state that the fact that an employer may abro-
gate a prehire agreement does not suggest that the agreement is a
nullity. 142 In conclusion, the district court held that it would be
inequitable to permit an employer to avoid delinquent contribu-
tions while the trustee arguably remains liable to the employees
for the sums due under the trust fund.143

Based on the logically sound reasoning and conclusions pro-
duced by the Eighth Circuit in Associated Wrecking, it appears
that the trend among the circuits will be to permit minority unions
to enforce validly executed prehire agreements which operate to
the benefit of the employer and union in an action brought under
section 301 of the Labor Management Relations Act.

Stephen B. Shapiro-'83

139. 509 F. Supp. 1097 (N.D. Ga. 1981).
140. Id. at 1103.
141. Id. at 1104.
142. Id.
143. Id. In a case subsequent to Associated Wrecking, the Eighth Circuit de-

nied relief to a union seeking relief under a prehire agreement. W.C. James, Inc. v.
Oil, Chemical & Atomic Workers Internal Union, 646 F.2d 1292 (8th Cir. 1981). How-
ever, the case was factually distinguishable from Associated Wrecking. In W. C.
James the prehire agreement had never been operable, whereas in Associated
Wrecking the agreement was operable for two years. Id. at 1296.
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