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TORTS

Two significant tort cases decided by the Eighth Circuit during
this survey period construed different aspects of the Federal Tort
Claims Act (FICA). Miller v. United States1 examined the extent
to which recovery is afforded to members of the armed forces
under the FTCA.2 In Wollman v. Gross,3 the court interpreted the
two year statute of limitations applicable to the FTCA, and the po-
tential problems created when administrative claims against the
government are not timely filed.

MILLER v. UNITED STATES: MILITARY PERSONNEL

RIGHTS UNDER THE FTCA

INTRODUCTION

In Miller v. United States4 the court confronted the question of
whether non-service related work by a serviceman after complet-
ing his regular military duties was "incidental to service. '5 Activi-
ties deemed incidental to service have been construed to be
excluded from recovery under the FTCA.6 The court held that be-
cause the serviceman remained subject to military duty at all
times, injuries which occur while on active duty are incidental to
service, and therefore excluded from the FTCA.7

This section will examine the background of the servicemen
exception under the FTCA, and its application in the Eighth Cir-
cuit. An examination of the development of this limitation on re-
covery by servicemen and the impact of Miller reveals the need for
change in this area.

FACTS AND HOLDING

Private Douglas Miller of the United States Army was killed in
an accident on June 23, 1977. After normal duty hours, with the
knowledge and permission of his superiors, he worked on a part-

1. Miller v. United States, 643 F.2d 481 (8th Cir. 1980).
2. Act of August 2, 1946, ch. 753, 60 Stat. 842-47 (Part 1, 1960). Specific provi-

sions of the Federal Tort Claims Act are now found in 28 U.S.C. §§ 1291, 1346, 1402,
1504, 2110, 2401, 2402, 2411, 2412, 2671-80 (1976).

3. Wollman v. Gross, 637 F.2d 544 (8th Cir. 1980).
4. 643 F.2d 481 (8th Cir. 1980).
5. Id. at 491.
6. Id. at 482. This limitation comes from case law interpretation of the statute

and not from the language of the statute itselL See notes 24-31 and accompanying
text supra.

7. Id. at 495.
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time basis for Northside-Danzi Construction Company. The work
consisted of putting up scaffolding poles for on-base residential
housing, and was performed entirely at the post. During his after-
hours employment, Miller was not on leave nor was he on a pass;
he could have been called to perform military duties at any time.

The plaintiffs, parents of the decedent, claimed that Private
Miller was electrocuted when an aluminum ladder he was using
while working for the construction company came into contact
with an uninsulated electric wire owned and controlled by the
Army.8 The plaintiffs alleged that the United States was negligent
in failing to de-energize the electric line.9 The government as-
serted that the decedent's activity was incidental to service in the
military, and thus his survivors were precluded from an FTCA
award.10 The Eighth Circuit held that since Miller was on active
duty, he was involved in an activity that was incidental to service."
Therefore, his survivors were entitled to compensation under
other applicable statutes,12 but not under the FTCA.13

BACKGROUND

Statutory

In 1821, Chief Justice Marshall gave no reasons when he de-.
lared that, without its consent, no suit could be brought against

the United States.14 Following this, it soon became established
that the government could not be sued without its express con-
sent.15 In 1946, a very crucial step away from this general immu-
nity was taken when the United States waived its immunity in tort,
by allowing tort claims to be brought against it in the federal
courts under the Federal Tort Claims Act.16

Since its passage in 1946, the Federal Tort Claims Act 17 has

8. Id. at 490.
9. Id.

10. Id. at 494.
11. Id.
12. It is impossible to say with certainty what government benefits Private

Miller's parents may be entitled to, but apparently they are eligible at least for a
death gratuity, usually equal to six months' pay. See 10 U.S.C. §§ 1475(a) (1),
1477(a) (3) (A), and 1478(a) (1976).

13. 643 F.2d at 494.
14. Cohens v. Virginia, 19 U.S. 264, 411 (1821). The statement usually quoted is

that of Justice Holmes, in Kawananakoa v. Polyblank, 205 U.S. 349, 353 (1907): "A
sovereign is exempt from suit, not because of any formal conception or obsolete
theory, but on the logical and practical ground that there can be no legal right as
against the authority that makes the law on which the right depends." Id.

15. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 740 (1824).
16. See note 2 supra.
17. Id.
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produced a barrage of litigation concerning its interpretation and
application. This result was predictable because the Act abolished
the federal government's immunity from liability for the tortious
acts of its agents. 18

Initially, the Act was drafted to recognize any claim for money
damages against the United States,19 with a number of excep-
tions.20 One exception was a bar against claims brought by mili-
tary personnel. The language of the exception appeared to be very
limited in scope:21 "[a] ny claim arising out of the combatant activ-
ities of the military or naval forces, or the Coast Guard, during
time of war."122

However, almost immediately after the Act's passage, there
was uncertainty in the lower courts as to the scope of the military
personnel exception. 23

Development of the Feres Doctrine

The case of Brooks v. United States24 afforded the Supreme
Court its first opportunity to deal with the applicability of the
FrCA to claims for injuries to military personnel. In Brooks, two
soldiers on peacetime leave were driving along a state highway in a
privately-owned car. Their automobile was struck by a negli-
gently-driven Army truck resulting in the death of one of the
soldiers and serious injuries to the other. The Court held that the
claims brought by the plaintiff were actionable because the inju-
ries sustained were not incident to his military duties. 25 Since the
Court did not address the issue of whether service-related injuries
other than those incidental to combat were to be recognized under

18. Prior to enactment of the FrCA, the only avenue of relief for victims of
such torts was via private congressional bills. This was so unless the injured could
fit his claim within one of several federally enacted remedying statutes. See, e.g.
Shipping Act of 1916, 46 U.S.C. §§ 801-42 (1976), Suits in Admirality Act of 1920, 46
U.S.C. §§ 741-52 (1976); Public Vessels Act of 1925, 46 U.S.C. §§ 781-90 (1976); Federal
Employer Compensation Act, 5 U.S.C. §§ 8101-8151 (1976).

19. 28 U.S.C. § 1346(b) (1976).
20. 28 U.S.C. § 2680 (1976).
21. 28 U.S.C. § 2680(j).
22. Id.
23. See, e.g., Alansky v. Northwest Airlines, Inc., 77 F. Supp. 556 (D. Mont.

1948), Jefferson v. United States, 77 F. Supp. 706 (D. Md. 1948), Samson v. United
States, 76 F. Supp. 406 (S.D.N.Y. 1947). To explore the bases for the confusion is
beyond the purview of this survey. For enlightenment, see generally Note, 1 SYRA-
CUSE L REv. 87 (1949). For this article, suffice it to say that although the military
claims "exception" may be judicially rather than legislatively created (see note 31
and accompanying text infra) it has, in one form or another, stood the test of time
and does not appear to be in danger of congressional abrogation at this time.

24. 337 U.S. 49 (1949).
25. Id. at 54.
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the Act,2 6 the lower courts were still left unguided in a large share
of military claims litigation.2 7

The pivotal case addressing the military exception under the
FTCA was Feres v. United States.28 Feres was a consolidation of
three cases; 29 two of the claims involved injuries to servicemen re-
sulting from the negligence of military physicians, 30 while the third
claim was a wrongful death action brought by the survivors of
Feres who was burned while asleep in his barracks.3 1 A unani-
mous Court held that the government was not liable under the
FTCA for injuries to servicemen where the injuries arose out of, or
were incurred in the course of activity incidental to service.32 Ap-
parently underlying the Court's decision was the notion that the
"special and unique" nature of the Government-soldier relation-
ship itself should bar the serviceman's action under the Act. The
Court appears to have relied heavily on the existence of various
servicemen's welfare compensations, and on the assumption that
Congress did not intend to confer an additional, and in some re-
spects, overlapping benefit on military personnel 33 when it enacted
the FTCA. Unlike workmen's compensation, soldier's benefits are
essentially acts of grace, and are not exclusive remedies. 34 The ex-
tent of their coverage may fall far short of the measure of damages
to which a non-military claimant would be entitled. Nevertheless,
the Court appears to have concluded that the mere availability of

26. Id. at 52.
27. The Court did intimate that claims arising out of activity incident to service

might not be compensable. For a critique of the Supreme Court decision, see Note,
18 GEO. WASH. L. REv. 96 (1949). That author states: "Evidently not realizing the
inherent difficulty and even the untenableness of such a possible future view [i.e.,
to allow non-service-related but not service-related claims] the Court refused to
hand down a clear-cut answer of 'recovery' or 'no recovery' for all suits by service-
men under the Act and succeeded only in narrowing the problem to one of variable
and perhaps arbitrary interpretation." Id. at 108.

28. 340 U.S. 135 (1950).
29. The other cases were Jefferson v. United States, 178 F.2d 518 (4th Cir. 1949)

and Griggs v. United States, 178 F.2d 1 (10th Cir. 1949).
30. 340 U.S. at 137.
31. Id.
32. Id. at 146. In so doing, the Court stated that it could not "impute to Con-

gress such a radical departure from the established law in the absence of express
congressional command." Id. Even prior to the Supreme Court's decision in Feres,
there were those who felt that application of the maxim of statutory construction,
"expressio uninus est exclusio alterius" (that which is mentioned excludes that
which is not), coupled with the plain meaning rule amounts to the same thing as an
"express congressional command." This would remove the Court's latitude to find
anything other than that "any claim," including any military claim, could be
brought against the United States under the FTCA. See Note, 58 YALE L.J. 615, 617
(1949) and 28 NEB. L. REV. 641, 651 (1949).

33. See note 12 and accompanying text supra.
34. See Note, 58 YALE L.J. 615, 620 (1949).
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other types of compensation for injured servicemen constituted a
bar to recovery under the FTCA.35

The phrase "incident to service" does not appear in the statu-
tory language of the FTCA.36 It does, however, appear in the Mili-
tary Personnel Claims Act,3 7 a fact noted by the Supreme Court in
the Fees opinion.3s As a result, other courts have turned to the
Military Personnel Claims Act as the key to the proper application
of the phrase "incident to service. '39

In Stencel Aero Engineering Corp. v. United States,40 the most
recent Supreme Court case on the subject, the Feres doctrine was
extended to preclude a third party action against the United States
for indemnification of a company that was compelled to pay dam-
ages to a serviceman. 41 The Court summarized Feres by stating
that "an on-duty serviceman who is injured due to the negligence
of government officials may not recover against the United States
under the Federal Tort Claims Act."42 The opinion by the majority
of the Court appears to be premised on the theory that in any case
involving a member of the armed forces on active duty, Feres dis-
placed the plain "arising out of the combatant activities" language
of the FTCA.43

Eighth Circuit Cases

The Eighth Circuit has given Feres and the FTCA military
service exception a rather broad construction." In Chambers v.
United States,45 the court barred the claim of a serviceman, not on
furlough, who had drowned in a swimming pool located on the
base. The court determined that Chambers' assignment to duty at
that base, subject to the control of his superiors at the time, was
dispositive of whether his death was incidental to service." Thus,
the action was barred despite the fact that Chambers was not en-
gaged in the performance of any military duties when he died.47

35. 340 U.S. at 146.
36. See notes 21-22 and accompanying text supra.
37. 10 U.S.C. §§ 2731-37 (1976) (relating to the claims of military personnel for

compensation for property damage incident to service).
38. 340 U.S. at 144.
39. See 1 L JAYSON, HANDLING FEDERAL TORT CLAIs § 155.02 (1980).
40. 431 U.S. 666 (1977).
41. Id. at 667.
42. Id. at 669.
43. Id. at 674.
44. See, e.g., Donham v. United States, 536 F.2d 765 (8th Cir. 1976).
45'. 357 F.2d 224 (8th Cir. 1966).
46. Id. at 229.
47. Id. at 227.
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In United States v. Carroll,48 the Eighth Circuit reaffirmed the
* Chambers holding when it found that a plaintiff was not removed
from the scope of the Feres doctrine because he was not acting
under orders and was at liberty to go where he pleased at the time
of his accident.49 In Carroll, the plaintiff was a naval reservist trav-
eling by military aircraft to a naval base, but he was free to use any
method of travel he wanted.50 The court concluded that the crucial
question determinative of the government's liability under the
FTCA was not whether the serviceman was acting pursuant to or-
ders at the time of the mishap; instead, the issue was whether the
soldier's peculiar relationship to his superior officers was in effect
at the time of the accident.51

In Alexander v. United States,52 the Eighth Circuit extended
Feres to bar a federal tort claim action brought by a member of the
Public Health Service. The court, approving Chambers, held that
elective surgery at a military hospital was incidental to service.53

Alexander exemplifies the expansive view the Eighth Circuit has
given to the phrase "incident to service. '""

The Eighth Circuit cases dealing with the FTCA seem to indi-
cate that if a serviceman's injury has a substantial relationship to
his military service, it will be regarded as incidental to service and
will be barred from FTCA recovery by the Feres doctrine. Never-
theless, the question of what activities have a substantial relation-
ship to military service is essentially a determination to be made
on a case by case basis.

ANALYsIs

In Miller, the court deemed Miller's activities to be incidental
to service, and thus the court denied the claim. The court rea-
soned that Feres would apply because Miller was on active duty,
not on leave, pass, or furlough; he was injured on a military base,
and was doing work related to the mission of the base.55 According
to the majority in Miller, the activities were incidental to service
because the facts did not place the case into any category which
would render the activity independent of the military.56

48. 369 F.2d 618 (8th Cir. 1966).
49. Id. at 621.
50. Id. at 619.
51. Id. at 621.
52. 500 F.2d 1 (8th Cir. 1974), cert. denied, 419 U.S. 1107 (1975).
53. 500 F.2d at 4.
54. Id. at 5.
55. 643 F.2d at 494.
56. Id. at 495.

1070 [Vol. 15



The court distinguished the Supreme Court's rationale in the
Brooks case which allowed for recovery by servicemen under the
FTCA in limited circumstances. 57 The court in Miller asserted that
Brooks was correctly decided because the plaintiff in Brooks was
on furlough when the injury occured, a factor which severed the
peculiar and special relationship between a serviceman and his of-
ficers.58 Focusing on the fact that Miller could be called to active
duty at any time, the Eighth Circuit reasoned that the facts in
Miller warranted a different result.5 9 The court concluded that
Miller was on the base, not because he had chosen to be, but be-
cause he was ordered to be there. 60

Judge Heaney, joined by Judges McMillian and Ross, 61 dis-
sented in Miller on the ground that Feres was inapplicable to the
facts.62 The dissent found that Miller's part-time independent em-
ployment was not a normal part of military life, was not a privilege
acquired by virtue of military status, and was not subject to the
direct control and authority of any military superiors. 63 While
many cases applying the Feres doctrine involved recreational, cul-
tural, and athletic events, Miller involved part-time civilian em-
ployment.64 The dissent argued that an important distinction
existed between activities that arose from life on a military base,
and those in which the soldier's presence on base at the time of the
injury had little to do with his military duties. 65

Moreover, the dissent criticized strongly the majority's analy-
sis which suggested a "but for" test: "but for" Miller's military
service he would not have taken a part-time civilian job, and there-
fore, would not have been injured.66 The dissent found that the
Supreme Court has expressly refused to accept such a "but for"
test; more is required to deem an activity incidental to service. '67

The dissent maintained that an exception prohibiting service-
men from suing the government was not enacted by Congress.68

57. Id. at 493.
58. Id.
59. Id. at 494.
60. Id.
61. Id.
62. Id. The majority admitted that there was an element of unfairness in deny-

ing Miller's survivors the relief that the survivors of a civilian employee working
with Miller would unquestionably have received.

63. Id. at 493.
64. Id. at 495.
65. Id. at 496.
66. Id. at 497.
67. See United States v. Brown, 348 U.S. 110 (1954); Parker v. United States, 611

F.2d 1007, 1011 (5th Cir. 1980).
68. 643 F.2d at 496.
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Indeed, the Miller dissent suggested that the legislative history of
the FTCA indicates Congress deliberately chose to allow service-
men to recover under the Act.69

CONCLUSION

The Eighth Circuit decision in Miller v. United States is in full
compliance with the current mandate of the Supreme Court in re-
gard to recovery by servicemen under the FTCA. However, the dif-
ficulties the court had in determining the proper scope of Feres,
and indeed, the questionable validity of the test itself, highlight the
problems all courts face in analyzing the appropriateness of such
an arbitrary standard. The strong dissent in Miller reflects dissat-
isfaction in the Eighth Circuit with the Feres doctrine.

While the "incident to service" rule has been criticized as be-
ing vague and meaningless, its greatest evils subsist in its perva-
sive scope and indiscriminate application. Lacking the guidance of
any explicit statement of congressional intent, the Supreme Court
formulated a rule of recovery predicated upon policy considera-
tions of questionable validity.70

The Feres doctrine represents the only judicially created ex-
ception to the FTCA. It finds support neither in the language of
the Act nor in its legislative history.71 In justification of this judi-
cially created exception, the Supreme Court has pointed to the re-
lief provided by statutory compensation.

Feres has placed an inequitable disability upon servicemen.
This burden is inconsistent with modern law and public policy re-
garding the legal status of military personnel. Pursuant to the be-
nevolent purpose of the FTCA, restrictions should be imposed
reluctantly.

72

69. Id. at 496 n.7.
70. Id.
71. Id. at 496 & n.7. Some eighteen tort claims bills were introduced in Con-

gress between 1925 and 1935, sixteen of which contained language denying recovery
to members of the armed forces. Such language is conspicuously absent from the
FTCA. The exclusion evidences a "consistent course of development ... [and]
marked reliance by each succeeding Congress upon the language of the earlier
bills," United States v. Muniz, 374 U.S. 150, 156 (1963). The exclusion reflects a delib-
erate choice rather than a casual omission. 643 F.2d at 496 n.7 (Heaney J.,
dissenting).

72. See in this context Judge Cardozo's opinion in Anderson v. John L. Hayes
Constr. Co., 243 N.Y. 140, 141, 153 N.E. 28, 29-30 (1926). 'The exemption of the sover-
eign from suit involves hardship enough, where consent has been withheld. We are
not to add to its rigor by refinement of construction, where consent has been
announced."
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WOLLMAN v. GROSS: STATUTES OF LIMITATIONS AND
THE FTCA

INTRODUCTION

In Wollman v. Gross,73 the Eighth Circuit addressed the issue
of whether, following the substitution of the United States as de-
fendant in a pending lawsuit against an individual, the failure to
file an administrative claim within two years as required by the
Federal Torts Claims Act necessitates dismissal of the action.74

The court held that the statute of limitations for litigation under
the FTCA commenced from the date the cause of action arose, not
from the date that the plaintiff discovered the defendant was a fed-
eral employee.

75

This section will discuss the applicability of the FTCA's stat-
ute of limitations when there has been a failure to fie an adminis-
trative claim. An examination of the background of the issue,
conflicting interpretations of the FTCA's statute of limitations pro-
vision, and the conclusions in Wollman, indicate the Eighth Cir-
cuit's position that the statute of limitations commences to run
from the date the cause of action arises.

FACTS AND HOLDING

On June 11, 1976, the plaintiff, David Wollman, and the defend-
ant, Jake Gross, Jr., were involved in an automobile accident. On
the date of the accident, Gross was employed by the United States
Agricultural Stabilization and Conservation Service. Gross
worked out of his home and used his personal car for work. The
mishap occurred when Gross was returning home from an assign-
ment, but neither the plaintiff nor Gross realized that Gross was
driving as a federal employee within the scope of his employment.
Gross did not report the accident to his superiors, and his personal
insurance company began dealing with the plaintiff. On January
25, 1979, more than two years after the accident, the plaintiff filed a
complaint in state court naming Gross as the defendant.

The involvement of the United States Government was first
recognized by the attorney for the defendant's insurer in mid-Feb-
ruary, 1979.76 The government was substituted as a defendant and
the case was removed to federal court. The suit was immediately
dismissed on the ground that the administrative claim had not

73. 637 F.2d 544 (8th Cir. 1980), cert denied, 50 U.S.L.W. 3278 (U.S. Oct. 13, 1981).
74. 637 F.2d at 547.
75. Id. at 549.
76. Id. at 546.
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been presented within two years of the date of accrual, as required
by the FTCA.77

The primary issue before the Eighth Circuit was whether the
plaintiff could maintain the action following substitution of the
United States as defendant without having first filed an adminis-
trative claim within the prescribed two-year period of limitations.78

The Eighth Circuit held that the untimely filing of the administra-
tive claim justified the dismissal of the action under the FTCA.79

The court ascertained that at the time of the accident, Wollman
was aware that Gross was employed by the United States Agricul-
tural Stabilization and Conservation Service, and was merely una-
ware of the legal significance of that fact.80

BACKGROUND

The FTCA dictates that the two year period of limitations be-
gins to run when a "claim accrues."'81 The Act, however, stipulates
that state law controls the question of the substantive right of ac-
tion.82 Typically, the accrual of a cause of action and the com-
mencement of the running of the statute of limitations will be
simultaneous. 83 However, in several states, if the injured person
does not have knowledge of the facts which would give rise to a
cause of action, the period of limitations may not start to run until
some later time. 84 This is especially true in malpractice cases, for
the claimant may not discover the negligent or wrongful act until
some time after it occurs.85

Under the Act, a tort claim for personal injury resulting from
the negligent operation of a motor vehicle by a government em-
ployee accrues at the time of the injury "when the injury coincides
with the negligent act and some damage is discernible at that

77. 28 U.S.C. § 2401(b) (1976) provides: "A tort claim against the United States
shall be forever barred unless it is presented in writing to the appropriate Federal
agency within two years after such claim accrues or unless action is begun within
six months after the date of mailing, by certified or registered mail, of notice of final
denial of the claim by the agency to which it was presented."

78. 637 F.2d at 547.
79. Id.
80. Id. at 549.
81. 28 U.S.C. § 2401(b) (1976).
82. 28 U.S.C. §§ 1346(b), 2674 (1976).
83. See RESTATEMENT (SECOND) OF TORTS § 899, comment (e) (1979).
84. See Beech v. United States, 345 F.2d 872 (5th Cir. 1965); Quinton v. United

States, 304 F.2d 234, 237-38 (5th Cir. 1962); Bizer v. United States, 124 F. Supp. 949
(N.D. Cal. 1954).

85. United States v. Kubrick, 444 U.S. 111, 120 (1979); Robbins v. United States,
624 F.2d 971, 972 (10th Cir. 1980).
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time. '86 Until recently, the circuits were divided on the question of
whether federal or state law determined the applicable statute of
limitations to use in FTCA actions. The majority supported the
proposition that state law determined the substantive right of ac-
tion against the government, but the FTCA established the time
within which the claim must be brought.8 7 Only the First Circuit
maintained a contrary position,8" holding that state law deter-
mined both the substantive right and the statute of limitations for
an FTCA claim.8 9

In 1979, however, in United States v. Kubrick,90 the Supreme
Court held that federal law must be applied to ascertain when a
claim accrues.91 The Court reasoned that the FTCA statute of limi-
tations provision was a condition of the waiver of United States
immunity and should not be extended beyond the scope of con-
gressional intent.92

The Kubrick decision ratified a trend of lower court cases of
which Quinton v. United States93 was the most significant. In
Quinton the Fifth Circuit concluded that Congress intended a uni-
form statute of limitations for the Federal Tort Claims Act.94 The
court reasoned that such uniformity could only be attained by ap-
plication of federal law regardless of where the cause of action
arose.95 Congressional intent was found clearly manifested in the
enactment of section 2401(b) of the FTCA, providing that a two
year statute of limitations commences when a claim accrues. 96

While state law determines the basis of a substantive claim against
the government, section 2401(b) was designed to insure that an
FTCA claimant would have a fixed statutory period of time within
which to sue.97 The Fifth Circuit found that uniformity would not
be achieved if the laws of the various states were to control the

86. Steele v. United States, 599 F.2d 823, 828 (7th Cir. 1979); Mendiola v. United
States, 401 F.2d 695, 697 (5th Cir. 1968).

87. See Comment, 63 COLum. L REV. 536 (1963).
88. Tessier v. United States, 269 F.2d 305, 308 (1st Cir. 1959).
89. Id.
90. 444 U.S. 111, 119 (1979).
91. Id. at 119. See, e.g., Kossick v. United States, 330 F.2d 933, 935 (2d Cir.), cert.

denied, 379 U.S. 837 (1964); Quinton v. United States, 304 F.2d 234, 239-40 (5th Cir.
1962); Tessier v. United States, 269 F.2d 305, 309 (1st Cir. 1959); United States v. Reid,
251 F.2d 691, 695 (5th Cir. 1958); Bizer v. United States, 124 F. Supp. 949, 952 (N.D.
Cal. 1954).

92. 444 U.S. at 118.
93. 304 F.2d 234 (5th Cir. 1962).
94. Id. at 236.
95. Id. at 235-36.
96. Id. at 236-37.
97. Id. at 237-38.
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question of when the statute of limitations starts to run.98

ANALYSIS

The fundamental issue in Wollman v. Gross was whether, fol-
lowing substitution of the United States as defendant in a tort suit,
the failure to timely file an administrative claim under the FTCA
within two years of the accrual of the cause of action required dis-
missal of the action.99 The Eighth Circuit began its analysis by
comparing the facts in Wollman to the facts in United States v.
Kubrick,100 and found Kubrick to be controlling. The court ap-
plied the Kubrick rule, reasoning that because the FTCA waives
the sovereignty of the United States, the judiciary should not ex-
tend the conditional waiver beyond the two year limit Congress
intended.101

In denying relief, the court found that the plaintiff had filed an
administrative claim more than two years after the accident.10 2

The court rejected the plaintiffs contention that the claim accrued
when he received the defendant's amended answer alleging that
he was an employee of the federal government, and not on the date
of the accident.10 3 The court affirmed the generally held view that
an FTCA tort claim for personal injury resulting from the negligent
operation of a motor vehicle by a government employee accrues at
the time of the injury when the injury coincides with the negligent
act.1o4

The court recognized two situations in which a claim may ac-
crue at a later time. First, in medical malpractice actions where
the injury and the cause are not immediately known,10 5 the time of
accrual is postponed until the harm and its cause have or should
have been discovered. The second exception involves actions
where new law, applied retroactively, has created a new basis for a
claim. The statute of limitations then commences when the new
law is effective. Thus, in these two types of cases, a plaintiff is per-

98. Hungerford v. United States, 307 F.2d 99, 101 (9th Cir. 1962). "Instead of
making applicable the varying statutes of limitations of the several states, the Fed-
eral Tort Claims Act provides for a two-year limitation as a jurisdictional condition
precedent in all court cases in all states. This indicates to us that Congress wished
to achieve uniformity with respect to the time limit on bringing such suits. But that
policy would be frustrated if it was left to the law of each state to determine when
the two-year period would begin to run." Id.

99. 637 F.2d at 547.
100. Id. at 548-49.
101. Id. at 547.
102. Id.
103. Id.
104. Id.
105. Id.
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mitted to sue under the FTCA more than two years after the tor-
tious act initially occurred. The court found that the facts in
Wollman, however, did not fit into either of these two
exceptions.

106

The court further dismissed any application of the doctrine of
"blameless ignorance"'10 7 to Wollman. 08 The court distinguished
the rationale of United States v. LePatourel,10 9 which required a
postponement of the accrual date of a claim presenting a novel
question of federal law.110 In LePatourel the Eighth Circuit ruled
for the first time that federal judges were federal employees for the
purposes of the FTCA,111 therefore the medical malpractice claim
in the case did not accrue until the court's ruling. 112 The Wollman
court reasoned that there was no basis for extending LePatourel to
"novel questions of fact," 113 and held that even if the doctrine of
"blameless ignorance" extended beyond medical malpractice,
Kubrick prohibited the postponement of the accrual date in Woll-
man.114 This distinction by the Wollman court may require a
plaintiff to obtain an attorney without delay to discover the legal
ramifications of the accident in order to sue within the federally
prescribed time.115 The court felt that to allow Wollman to recover,
it would have to rewrite the two year statute of limitations of sec-
tion 2401(b) to permit recovery whenever a plaintiff was unaware
of the status of the defendant. 1 6 The Eighth Circuit reasoned that
such a change was the prerogative of Congress, not the judiciary.

After the examining the record, the court concluded that there
was no activity by the defendant or the United States which would

106. Id. at 548.
107. This doctrine was enunciated by the Supreme Court in Urie v. Thompson,

337 U.S. 163, 170 (1949), and applied in Quinton v. United States, 304 F.2d 234, 241
(5th Cir. 1962). Its primary application has been in medical malpractice cases. The
Eighth Circuit approved of Quinton in Reilly v. United States, 513 F.2d 147, 149 (8th
Cir. 1975). Urie and Quinton were relied on by other courts, e.g., De Witt v. United
States, 593 F.2d 276, 278 (7th Cir. 1979); Exnicious v. United States, 563 F.2d 418, 420
(10th Cir. 1977); Bridgford v. United States, 550 F.2d 978, 981 (4th Cir. 1977); and
Jordan v. United States, 503 F.2d 620, 622 (6th Cir. 1974), which held that a malprac-
tice plaintiff under the federal law must be aware of the legal implications of the
facts, as well as the facts themselves, before limitation periods began to run. The
Supreme Court in Kubrick disagreed, and held the cause of action accrues when
the plaintiff knows of both the existence and the cause of the injury. 444 U.S. at 123.

108. 637 F.2d at 548.
109. 593 F.2d 827 (8th Cir. 1979).
110. Id. at 831-32.
111. Id. at 831.
112. Id. at 830.
113. 637 F.2d at 548.
114. Id. at 548-49.
115. Id.
116. Id.
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have lulled the plaintiff into a false sense of security.117 Although
the defendant turned the matter over to his private insurer and did
not immediately file a federal administrative report with his supe-
rior as required, Wollman did not bring suit for more than two
years after the accident.

Judge Adams dissented on the ground that this case was dis-
tinguishable from Kubrick 118 because Wollman did not know a
critical fact of his injury. 9 He knew of his physical injury, but he
did not know that the defendant was acting within the scope of his
employment with the federal government at the time of the acci-
dent.120 The plaintiff in Kubrick appeared to have known the facts
and cause of his injury.121 The purpose of the Kubrick rationale
was to prohibit recovery by those who "sleep on their rights."'122

The federal statute of limitations was enacted to require prompt
presentation of claims against the government. 23 The dissent felt
that Wolman did not delay unnecessarily, but diligently pursued
his claim. To permit Wollman to bring his claim would not frus-
trate the goals of the statute or the Kubrick rationale.

CONCLUSION

In Wollman, the court clearly established a literal interpreta-
tion of the two year statute of limitations provision. The unidimen-
sional reading of the statute bars claims not brought within the
prescribed period of time, regardless of the surrounding circum-
stances. The court has reasoned that any change in the present
law is the prerogative of Congress and not that of the judiciary.124

The basis for denying Wollman's diligent pursuit of a remedy
appears to be the value of a uniform federal rule. It has been rec-
ognized that limitations on private actions against the sovereign,
as in the instant case, "serve the purpose not so much of fairness
as of public convenience."'12 As the Eighth Circuit has indicated,
the primary purpose of the FTCA was to end the ancient injustice
of federal tort immunity. "Congress, in waiving the sovereign im-
munity of the United States, intended that tort victims be compen-
sated for injuries caused by the negligence of government

117. Id.
118. Id. at 551 (Adams, J., dissenting).
119. Id.
120. Id. at 551-52.
121. Id. at 552.
122. Id. at 553.
123. Id.
124. Id. at 549.
125. See Developments in the Law-Statutes of Limitations, 63 HARv. L. REv.

1177, 1186 (1950).
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employees."'1 26 The court in Wollman denied recovery to the plain-
tiff in order to effectuate the uniform federal rule.

Adolfo A. Franco-'83

126. 593 F.2d at 831.
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