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In recent years, many politically inspired state and local gov-
ernment candidates and office holders have successfully embraced
a tight-fisted money policy, frequently scapegoating the govern-
ment bureaucrat for his inefficient ways. To be sure, state and lo-
cal government, like the federal government, is wasteful at times,
though probably no more so than most large corporate and other
private bureaucracies. Whatever be the foibles of present state
and local government, however, the prospect of good government
in the future will turn on the ability of state and local government
to attract capable people. This can only be accomplished at the
cost of extending attractive employee benefits to those interested
in government service.

One such benefit is a government pension plan. Financial se-
curity at retirement frequently represents the major inducement
to a person weighing government service, especially where govern-
ment wage or salary levels are lower than those in the private sec-
tor. State and local government has responded to competitive
pressure from the private pension boom of recent decades by cre-
ating pension plans covering a wide range of government employ-
ees at considerable cost. Resources committed to fund public
pensions are great.'

Until recently in Nebraska, however, the legal status of state

* Partner, Dwyer, O'Leary, Martin, P.C., Omaha, Nebraska; J.D. University of
Nebraska, 1975. The author wishes to dedicate this article to Arthur D. O'Leary, a
long-time Omaha trial lawyer, who passed away on June 12, 1982.

1. In Nebraska, the State administers five pension systems: the State Em-
ployees Retirement System, NEB. REV. STAT. §§ 84-1301 to -1333 (Reissue 1981); the
School Retirement System, id. at §§ 79-1501 to -1565; the Nebraska State Patrol-
men's Retirement System, id. at §§ 81-2014 to -2034; the Retirement System for Ne-
braska Counties, id. at §§ 23-2301 to -2331 (Reissue 1977); and the Nebraska
Retirement Fund for Judges, id. at §§ 24-701 to -733 (Reissue 1979). Douglas and
Lancaster Counties separately administer pension systems covering their own em-
ployees pursuant to enabling legislation enacted in 1961. Id. at § 23-1118 (Reissue
1977). Other city and local government pension systems also exist in Nebraska.
E.g., OmAHA, NEB., MUNICIPAL CODE §§ 22-21 to -47 (1980) (Civilian Employees Re-
tirement System); id. at §§ 22-61 to -91 (Police & Firemen's Retirement System).
According to Kenneth Steinmiller, Director of the Nebraska Public Employees Re-
tirement Systems, as of June 30, 1981, the last available actuarial valuation of state
pension funds showed the five state plans alone had funded assets of approxi-
mately $350 million.
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and local government pension rights was uncertain. When Lickert
v. City of Omaha2 was decided in 1944, most jurisdictions held
public pensions were not enforceable contracts between govern-
ment and employee, but were gratuities "'springing from the ap-
preciation and graciousness of the sovereign.'"3 In Lickert the
Nebraska Supreme Court adopted this rule, holding that

[tihe existence of legislation making pension and retire-
ment provisions for members of a police department and
the acceptance or retention of employment as a member of
a police department does not establish a contract, between
the member and the city, that such members will thereaf-
ter be granted the retirement and pension benefits pro-
vided in such legislation.4

Under this rule, a state or local government employee had no
vested right to any pension benefit until the eligibility require-
ments of the pension act covering him had been met. Generally
those requirements involved the meeting of certain age and serv-
ice requirements. Although certain confusing and contradictory
language crept into the cases after Lickert,5 Nebraska was aligned
until recently with the gratuity camp, at least with respect to gov-
ernment employees who had failed to meet the age and service re-
quirements of their pension system. 6 In its recent decision, Halpin
v. Nebraska State q-atrolmen's Retirement System,7 however, the
Nebraska Supreme Court held that public pensions in Nebraska
are enforceable contracts protected against impairment by the
contract clause of the federal Constitution.8

2. 144 Neb. 75, 12 N.W.2d 644 (1944).
3. Bedford v. White, 106 Colo. 439, 444, 106 P.2d 469, 471 (1940).
4. 144 Neb. at 84, 12 N.W.2d at 648-49. The Lickert rule was applied again in

Mollner v. City of Omaha, 169 Neb. 44, 98 N.W.2d 33 (1959), where the Nebraska
Supreme Court held that prior to the happening of the conditions of a pension act, a
legislative change amending the pension provision impaired no absolute right of
property in the employee. Id. at 65, 98 N.W.2d at 44-45 (citing Sullivan v. City of
Omaha, 146 Neb. 297, 19 N.W.2d 510 (1945), and Vanous v. City of Omaha, 148 Neb.
685, 28 N.W.2d 560 (1947)).

5. See, e.g., Gossman v. State Employees Retirement Sys., 177 Neb. 326, 332,
129 N.W.2d 97, 102 (1964) ("the benefits conferred [by a pension act] are deferred
compensation"); Wilson v. Marsh, 162 Neb. 237, 253, 75 N.W.2d 723, 733 (1956) (" 'the
pension forms an inducement to the individual to enter and remain in the service of
the [state], and ... the pension in a sense is part of the compensation paid for
those services,'" quoting State ex rel. Haberlan v. Love, 89 Neb. 149, 131 N.W. 196
(1922)).

6. See Comment, Pensions: Public Employee Pension Plans as Contractual
Obligations Granted Constitutional Protection, 20 WASHBURN LJ. 169, 170 (1980);
Annot., 52 A.L.R.2d 437, 464-65 (1957).

7. 211 Neb. 892, 320 N.W.2d 910 (1982).
8. U.S. CONST. art. I, § 10, cl. 1 provides: "No State shall ... pass any ... law

impairing the Obligation of Contracts. ..."
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THE HALPIN CASE

Under Nebraska law9 a patrol officer is entitled to receive an
annuity which is a percentage of his "final average monthly sal-
ary." "Final average monthly salary" is defined by statute as the
sum of the patrol officer's total salary during his final three years of
service divided by thirty-six.' 0 Also, patrol officers are entitled at
retirement to a lump sum payment of one-fourth of their accumu-
lated unused sick leave and all of their accumulated unused vaca-
tion leave."

In December of 1978, a question was raised by the Nebraska
State Auditor of Public Accounts about the method used to com-
pute retirement benefits of state patrol officers. During the preced-
ing ten years, the lump sum payments for unused vacation and
sick leave were included in the computation of "final average
monthly salary." In his 1978 memorandum, the Auditor inferred
these lump sum payments had been erroneously included in the
retirement calculation.' 2 The matter was referred to the State At-
torney General and he agreed, reasoning in an unpublished opin-
ion that "final average monthly salary" did not include payments
for unused vacation and sick leave.13 The Public Employees Re-
tirement Board, the state agency responsible for administering pa-
trol officer's retirement, followed the recommendation of the
Attorney General and after January 4, 1979 ceased including the

9. NEB. REV. STAT. §,81-2026 (Reissue 1981). This section has been recently
renumbered. It formerly appeared as NEB. REV. STAT. § 60-452.01 (Reissue 1978).

10. Id. at § 81-2026 (Reissue 1981).
11. Id. at §§ 81-1325 to -1328.
12. Memorandum of State Auditor (Dec. 19, 1978) (Comments and Recommen-

dations to the Public Employees Retirement Board on calculation of benefits) (on
file with Creighton Law Review).

13. Letter from Ralph H. Gillan, Assistant Attorney General, to Kenneth D.
Steinmiller, Public Employees Retirement Board (Dec. 26, 1978) (on file with
Creighton Law Review). In the Attorney General's opinion and the Halpin litiga-
tion, the state perceived the principal issue to be statutory: whether payments for
unused vacation and sick leave fell within the definition of "final average monthly
salary." NEB. REV. STAT. § 81-2026 (Reissue 1981) defines "final average monthly
salary" to be "the sum of the officer's total salary during the final three years of
service as an officer divided by thirty-six." (emphasis added). While the Nebraska
Supreme Court did not reach the issue, a strenuous argument can be made that
"total salary" in the final three years would include all compensation paid to the
patrol officers, including payments for unused vacation and sick leave. To hold
otherwise would arguably fly squarely in the face of the total salary language em-
ployed in the statute. Cf. Anderson v. Pension and Retirement Bd., 167 Conn. 352,
-, 355 A.2d 283, 285 (1974) (lump sum payment to city police department employees
at retirement for unused sick leave held within the meaning of "all compensation"
as used in city's collective bargaining agreement providing pensions based on aver-
age annual pay). This issue has particular significance to patrol officers hired after
January 4, 1979, who are not affected by the Halpin decision, but whose retirement
benefits will be computed under NEB. REV. STAT. § 81-2026 (Reissue 1981).
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lump sum payments in the patrol officer's retirement
calculations.

14

This sudden policy change was contrary to the expectations of
the patrol officers. Evidence showed the patrol officers relied on
the policy including the lump sum payments in their retirement
calculations both in joining the Patrol and continuing in the em-
ploy of the Patrol. Other evidence showed the policy was used as a
deterrent to prevent abuse of the Patrol's sick leave policy. This
evidence was not disputed by the defendants.

In the trial court, the matter was submitted on cross-motions
for summary judgment. The district court, in its opinion, held that
the administrative policy under which the lump sum payments
were included did not create enforceable contractual rights in the
patrol officers who served while the policy was in effect. The court
relied on the Lickert rule that public pensions do not create en-
forceable contractual relations between the sovereign and its
employees.

The Nebraska Supreme Court reversed, holding that "pay-
ment[s] received for unused vacation and sick leave accumulated
during the final 3 years of service... should be included in the
calculation."' 5 Overruling Lickert, and embracing the rule that
public pensions are enforceable deferred compensation agree-
ments which vest at the time of employment, the court said:

Viewing public employee pensions as deferred com-
pensation, earned in exchange for services rendered,
caused courts to simultaneously recognize that this cre-
ated in the employees reasonable expectations entitled to
legal protection. 'For the civil service employees, the price
of the pension plan, whether specifically discussed or not,
is part of the total wage package negotiated when salary
raises are determined. Pensions are bargained as an inte-
gral part of the wage-and-fringe benefit calculus'....
'[A] n employee who relies upon an offer of deferred bene-
fits to his or her detriment, and to the benefit of the em-
ployer who gains the employee's valuable services and
loyalty as a consequence thereof, has expectations which
are protected by the law of contracts'. . . . 'State retire-
ment systems create contracts between the state and its
employees who are members of the system. This is the

14. The exclusion of payments for unused sick leave and vacation pay from the
retirement calculation was significant to the affected patrol officer. For example, a
patrol officer who retired on December 31, 1978, and was being paid at the rate of
$7.98 per hour with 1,800 hours each of unused vacation and sick leave, lost an addi-
tional $113.88 per month in retirement benefits by virtue of the exclusion.

15. 211 Neb. at 903, 320 N.W.2d at 916.
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rule followed in most recent cases on the subject, and
seems to us the more enlightened view'. . . . Since Ne-
braska law recognizes that public pensions are deferred
compensation... it follows that Nebraska public employ-
ees, no less than those in other states, have 'reasonable
expectations which are protected by the law of contracts'
with regard to their pension rights .... To the extent that
Lickert v. City of Omaha, 144 Neb. 75, 12 N.W.2d 644 (1944),
is in conflict, it is overruled. 16

The court held the impairment of the patrol officers' contracts was
unconstitutional because no showing was made that the alteration
was "both reasonable and necessary" to "serve an important pub-
lic purpose," since there was no evidence that the financial integ-
rity of the retirement fund was in jeopardy or otherwise depended
upon exclusion of the payments. 17 The court further found the cut-
back was not offset by any new and comparable advantage to the
patrol officers.

In summary, the Halpin case holds: 1) public pensions are en-
forceable contracts between state and local government and its
employees; 2) impairment of these contracts is unconstitutional
unless the state shows the alteration is necessary and reasonable,
i.e., (i) it bears some material relation to the theory of a govern-
ment pension system; and (ii) it is accompanied by a comparable
new advantage to the state employees.

BEYOND HALPIN-FUTURE ALTERATIONS OF PUBLIC
PENSIONS IN NEBRASKA

The Halpin decision represents a significant departure from
previous Nebraska case law. It was, nonetheless, presaged by
many cases holding that a public pension plan is not gratuitous,
but rather gives rise to binding contractual rights and obliga-
tions.18 Indeed, the Nebraska Supreme Court itself remarked as

16. Id. at 898, 320 N.W.2d at 914. (citations omitted).
17. Id. at 901-02, 320 N.W.2d at 915-16.
18. Pineman v. Oechslin, 494 F. Supp. 525 (D. Conn. 1980), vacated on other

grounds, 637 F.2d 601 (2d Cir. 1981); Smith v. City of Dothan, 279 Ala. 571, 188 So. 2d
532 (1966); Yeazell v. Copins, 98 Ariz. 109, 402 P.2d 541 (1965); Pyle v. Webb, 253 Ark.
940, 489 S.W.2d 796 (1973); Wallace v. City of Fresno, 42 Cal. 2d 180, 265 P.2d 884
(1954); Police Pension & Relief Bd. v. Bills, 148 Colo. 383, 366 P.2d 581 (1961); In re
State Employees' Pension Plan, 364 A.2d 1228 (Del. 1976); Singer v. City of Topeka,
227 Kan. 356, 607 P.2d 467 (1980); Sylvestre v. State, 298 Minn. 142, 214 N.W.2d 658
(1973); Payne v. Board of Trustees of the Teachers' Ins. & Retirement Fund, 76 N.D.
278, 35 N.W.2d 553 (1948); Wright v. Retirement Bd., 390 Pa. 75, 134 A.2d 231 (1957);
Tait v. Freeman, 74 S.D. 620,57 N.W.2d 520 (1953); Miles v. Tennessee Consol. Retire-
ment Sys., 548 S.W.2d 299 (Tenn. 1976); Washington Ass'n of County Officials v.
Washington Pub. Employees' Retirement Sys. Bd., 89 Wash. 2d 729, 575 P.2d 230
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early as 1964 that a public pension plan was deferred compensa-
tion for services rendered.19 The plan's legal enforceability re-
mained questionable, however, under the then recent Mollner v.
City of Omaha20 decision, holding that public pensions did not cre-
ate enforceable contractual rights and obligations. These cases
give considerable direction as to what public pension alterations
will be permissible in Nebraska after the Halpin decision.

It bears emphasis that a public pension plan constitutes an ob-
ligation of the state itself to pay deferred compensation to its em-
employees. Under the contract clause of the federal Constitution,
"the application of the tests of necessity and reasonableness re-
quires a much greater degree of judicial scrutiny in cases. . . in-
volving [state action] which purports to abrogate a state's own
financial obligation than in cases involving an impairment by the
state of purely private contracts."' 21 In public pension cases, the
government bears the heavy burden of showing that any pension
alteration protects some vital state interest. The Nebraska
Supreme Court indeed now indicates the government must show
that its choice rests between abrogating its contractual commit-
ments and permitting the retirement fund to become insolvent.22

That the pension plan constitutes a heavy burden on the state gov-
ernment's treasury will not itself justify a reduction of benefits. 2 3

In Pineman v. Oechslin,24 the district court held that Connecti-
cut legislation forcing state employees to retire at later ages vio-
lated the contract clause of the federal Constitution. The effect of
the law was to require certain state employees to work as many as
five years longer than they were required to work under prior law
before they could retire. The district court noted in its opinion that
Connecticut law treats public pensions as contracts between gov-
ernment and employee, enforcing the reasonable expectations of

(1978); Eisenbacher v. City of Tacoma, 53 Wash. 2d 280, 333 P.2d 642 (1958); State
Teachers' Retirement Bd. v. Giessel, 12 Wis. 2d 5, 106 N.W.2d 301 (1960).

19. Gossman v. State Employees Retirement Sys., 177 Neb. at 331-32, 129 N.W.2d
at 101-02.

20. 169 Neb. 44, 98 N.W.2d 33 (1959). See note 4 and accompanying text supra.
21. Pineman v. Oechslin, 494 F. Supp. 525, 548 (D. Conn. 1980), vacated on other

grounds, 637 F.2d 601 (2d Cir. 1981) (citing United States Trust Co. v. New Jersey,
431 U.S. 1 (1977)).

22. Halpin v. Nebraska State Patrolmen's Retirement Sys., 211 Neb. at 902, 320
N.W.2d at 915.

23. Id.
24. 494 F. Supp. 525 (D. Conn. 1980), vacated on other grounds, 637 F.2d 601 (2d

Cir. 1981). The Second Circuit vacated the Pineman opinion on abstention grounds,
holding that what it perceived as an uncertain status accorded public pensions in
Connecticut justified deference to the Connecticut state courts. 637 F.2d at 605-06.
However, the Pineman trial court opinion remains a useful, if not definitive, guide
to contract clause analysis in public pension cases.
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government employees under the pension act applicable to them.
The state strenuously argued that the legislation at issue served
two purposes: 1) to correct an admittedly imprudent policy of per-
mitting some, but not other government employees to retire at age
50; and 2) to reduce government spending. In addressing the ne-
cessity prong of the contract clause test, the court found the Con-
necticut legislature could have fashioned "a less drastic
modification" by applying the change to those not yet in the state's
employ on the effective date of the legislation. The court also ad-
dressed the always present need to reduce state spending, noting
"[tihis [was] not a case where the legislature found itself con-
fronted by a dire fiscal emergency which impaled the state on the
horns of the dilemma of either repudiating its contractual obliga-
tions or ceasing to perform such basic governmental functions as
protecting its citizens' health, safety and welfare. '25 With respect
to the reasonableness prong of the contract clause test, the court
noted that the legislation would work a severe, permanent and im-
mediate change as it applied to people in state employ on the effec-
tive date.26 That change was unjustified because of the availability
of other means such as prospective application. 27

The Pineman case highlights one approach in dealing with the
dilemma of underfunded pension plans, viz., raising permissive
and mandatory retirement ages, thus curtailing the number of
years an employee will be paid retirement benefits by the state,
and increasing monies paid by the employee to fund the plan. The
Nebraska Supreme Court relied heavily on Pineman in the Halpin
case.28 This heavy reliance is strong evidence the court will not
tolerate a legislative increase in retirement age with respect to ex-
isting state employees absent a strong showing of financial
emergency.

Another method by which state and local governments have
attempted to reduce pension costs is to increase the amount of or
require additional contributions to the pension plan by its em-
ployee members. 29 In 1980, the Kansas Supreme Court addressed

25. 494 F. Supp. at 550.
26. Id. at 553.
27. Id. at 550. Courts generally have recognized that in times of bona fide

financial emergency, pension alterations and even cutbacks could be appropriate.
See Halpin v. Nebraska State Patrolmen's Retirement Sys., 211 Neb. at 902, 320
N.W.2d at 915-16. Cf. Yeazell v. Copins, 98 Ariz. 109, 402 P.2d 541 (1965). It is clear
after Halpin, however, that more than just a generalized desire to reduce spending
and put more money in the pockets of taxpayers will be required to support Ne-
braska legislation or administrative action cutting back pension benefits.

28. See 211 Neb. 892, 320 N.W.2d 910 (1982).
29. Not infrequently, public pension plans require membership and mandatory
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the constitutional implications of this method in two cases, Singer
v. City of Topeka 30 and Brazelton v. Kansas Public Employees Re-
tirement System. 31 Each of these cases held that legislative action
requiring increased contributions of the employees impaired the
obligations of contracts in violation of the contract clause of the
federal Constitution. Essential to the holding of each case was the
finding that the increase in contributions, which resulted in disad-
vantage to the employees, was not "accompanied by offsetting or
counterbalancing advantages," notwithstanding that the employ-
ees would enjoy the indirect benefit of an actuarially sound plan.32

Enhancing the actuarial soundness of the fund was thus constitu-
tionally not sufficient to save the Kansas legislation.33 Accord-
ingly, in the wake of Halpin, legislation increasing mandatory
contributions of employee members will be constitutionally sus-
pect absent a strong showing of financial emergency and offsetting
comparable new advantages to the member-employees.

contributions by the member-employees covered by the plan. These contributions
are usually calculated as a fixed percentage of salary. For example, under NEB.
REV. STAT. § 81-2017 (Reissue 1981), a patrol officer must "pay a sum equal to eight
per cent of his or her monthly salary;" thus, a public pension plan has a direct effect
on its members' take-home pay.

Many courts, construing pension statutes requiring that all members join the
plan and make such contributions, held that a contributing employee had no vested
pension right. Because the contribution was mandatory, it remained part of public
funds beyond the control of the employee. See, e.g., Pennie v. Reis, 132 U.S. 464
(1889); MacLeod v. Fernandez, 101 F.2d 20 (1st Cir. 1938); cert. denied, 308 U.S. 561
(1940); Bergin v. Board of Trustees of the Teachers' Retirement Sys., 31 Ill. 2d 566,
202 N.E.2d 489 (1964). Voluntary systems were exempted from this rule because the
employee had control of his contributions and elected to put them into the system,
thus incurring financial detriment justifying the creation of a contractual obligation.
E.g., Anders v. Nicholson, 111 Fla. 849, 150 So. 639, 642 (1933). The source of this
reasoning has been generally attributed to Pennie v. Reis, 132 U.S. 464 (1889), in
which the United States Supreme Court held a pension cutback and the repeal of a
death benefit under a policeman's life and health insurance fund impaired no abso-
lute right of property. Id. at 471. Before it was overruled, Lickert v. City of Omaha,
144 Neb. 75, 91-92, 12 N.W.2d 644, 652 (1944), could be read to have embraced this
distinction. In recent cases, this distinction has been severely undercut based on
the notion that contributions by employees, whether mandatory or voluntary, con-
stitute consideration giving rise to reasonable expectations that the plan creates
enforceable contract rights. See, e.g., Pineman v. Oechslin, 494 F. Supp. at 541. As
one commentator has argued: "Even in 1889 principles of ownership of property,
intangible as well as tangible, did not demand, as an indispensible condition, that
the owner have physical custody, control, or possession of the res .... " Cohn,
Public Employee Retirement Plans-The Nature of the Employees' Rights, U. ILL. L,
F. 32, 35 (1968).

30. 227 Kan. 356, 607 P.2d 467 (1980).
31. 227 Kan. 443, 607 P.2d 510 (1980).
32. 227 Kan. at -, 607 P.2d at 476.
33. Id. See also Opinion of the Justices, 364 Mass. 847, 303 N.E.2d 320 (1973).

Singer, Brazelton and Opinion of the Justices were also cited with approval in
Halpin.
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California courts have long protected the status of public pen-
sions, holding as early as 1917 that public pensions created con-
tractual rights.34 California has struck down on constitutional
grounds the outright repeal of pension rights,35 the repeal of pen-
sion rights of a pensioner based on his conviction of a felony after
retirement, 36 and recently, the cutback of pension rights from a
fluctuating basis to a fixed basis. 37 In the latter case, Betts v. Board
of Administration of the Public Employees' Retirement System,38
the en banc California Supreme Court held that Betts, a former
State Treasurer, was constitutionally entitled to have his pension
benefits computed on the fluctuating formula in effect during his
tenure rather than the fixed formula in effect at his retirement.
This entitled Betts to retirement benefits computed on the basis of
a percentage of salary payable to the present Treasurer rather
than on the basis of the highest salary received by Betts during his
term in office. A pension based on a fixed system constituted a
disadvantage to the employee:

34. O'Dea v. Cook, 176 Cal. 659, -, 169 P. 366, 367 (1917).
35. Kern v. City of Long Beach, 29 Cal. 2d 848, -, 179 P.2d 799, 803-04 (1947).

Kern involved city legislation repealing pension provisions of the city fire depart-
ment 32 days before Kern, a city fireman, completed the requisite 20 years which
entitled him under the plan to a pension equal to 50% of his annual salary. The
court found the repeal to be impermissible impairment of contractual obligations,
reasoning that "[t]o hold otherwise would defeat one of the primary objectives in
providing pensions for government employees, which is to induce persons to enter
and remain in public employment." Id. at -, 179 P.2d at 803.

36. Wallace v. City of Fresno, 42 Cal. 2d 180, -, 265 P.2d 884, 887 (1954). The
California Supreme Court stated that "[a] city has no more right to adopt an
amendment which does not come within the purposes of the rule permitting modifi-
cations than a private insurance carrier would have to change an annuity policy by
making a unilateral amendment under which the insured's interest might be termi-
nated upon his conviction of a felony." Id. Although Wallace involved a condition
subsequent, i.e. conviction of a felony imposed on persons after retirement, it would
appear its reasoning would be fully applicable to a pre-retirement felony conviction
rule as well.

37. Betts v. Board of Admin. of the Pub. Employees' Retirement Sys., 21 Cal. 3d
859, 867-68, 582 P.2d 614, 619, 148 Cal. Rptr. 158, 163 (1978). Betts was presaged by
Abbott v. City of Los Angeles, 50 Cal. 2d 438, 326 P.2d 484 (1958). Under prior law in
Abbott, the city retirement system had paid to its members retirement benefits
equal to 50% of their grade level salary that might be fixed from time to time, even
after the member's retirement. Thus, after retirement, a pensioner's retirement
benefit would increase as the salary commensurate with the member's rank one
year prior to retirement increased. Fluctuating benefits were also provided in cases
of service-connected disabilities. The California Supreme Court struck down legis-
lation establishing a fixed pension payment system without corresponding advan-
tages, notwithstanding the city's unparticularized plea that the code under the old
retirement system would have caused the system to become insolvent. The court
noted that "Irlising costs alone will not excuse the city from meeting its contractual
obligations, the consideration for which has already been received by it." 50 Cal. at
-, 326 P.2d at 494.

38. 21 Cal. 3d 859, 582 P.2d 617, 148 Cal. Rptr. 158 (1978).
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Payment of a fixed amount freezes the benefit at a figure
which is based on salary scales preceding retirement, thus
the longer an employee is retired on a fixed pension the
more likely it is that the amount of his pension will not
accurately reflect existing economic conditions, whereas a
retired employee receiving a fluctuating pension based on
the salaries that active employees are currently receiving
can maintain a fairly constant standard of living despite
changes in our economy.39

That disadvantage was held not adequately offset by any compara-
ble new advantage, even though Betts was given a cost of living
adjustment, legislated before he terminated, which was not in
place at the beginning of his term. The court invoked the rule that
"[an employee's contractual pension expectations are measured
by benefits which are in effect not only when employment com-
mences, but which are thereafter conferred during the employee's
subsequent tenure.140 The court emphasized that the comparative
analysis of disadvantages and compensating advantages, subse-
quently embraced by the Nebraska Supreme Court in Halpin,
"must focus on the particular employee whose own vested pension
rights are involved ... [and] the offsetting improvement must also
'relate generally to the benefit that has been diminished.' ",41

After Halpin, it is thus unlikely that the many public pension
provisions providing for cost of living adjustments 42 can be
changed by legislative or administrative action absent strong
financial need or emergency.

CONCLUSION

No one can predict with exactitude the future course of public
pension law in Nebraska. However, if the Nebraska Supreme
Court follows those cases which have fashioned the rule it adopts
in Halpin, legislative and administrative action cutting back public
pensions will be constitutionally suspect absent a strong showing
of financial need. The frequently heard call for trimming taxes and
for budgetary restraint will not and should not be constitutionally
sufficient to support such a cutback.

39. Id. at -, 582 P.2d 617, 148 Cal. Rptr. at 161 (quoting Allen v. City of Long
Beach, 45 Cal. 2d 128, 132, 287 P.2d 765, 767 (1955)).

40. 21 Cal. 3d at 866, 582 P.2d at 619, 148 Cal. Rptr. at 163.
41. Id. at 864-65, 582 P.2d at 617-18, 148 Cal. Rptr. 161-62 (citations omitted).
42. See, e.g., NEB. REV. STAT. § 81-2027 (Reissue 1981), which provides a cost of

living adjustment with respect to certain retired officers of the Nebraska State
Patrol.
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