
L.B. 568: NEBRASKA'S NEW DRUNKEN
DRIVING LAW

INTRODUCTION

On April 14, 1982, the Nebraska Unicameral, by a margin of
forty-four to two, voted to pass L.B. 568.1 The bill was signed by
Governor Thone on April 16, 1982,2 and having been passed without
an emergency clause, went into effect on July 17, 1982. 3 Although
L.B. 568 is popularly referred to as Nebraska's "new" drunken driv-
ing law, 4 the legislation does much more than simply amend that
section of the Nebraska statutes which deals with driving under
the influence of alcohol.5 L.B. 568 affects a total of nine different
sections of the Nebraska statutes6 and implements what is in-
tended to be a comprehensive program designed to deal effectively
and efficiently with all aspects of the perceived problem. 7

L.B. 568 is divided into ten sections.8 The first part of this arti-

1. 1982 Neb. Legis. J. 1917.
2. Id. at 1977.
3. NEB. CONST. art. III, § 27 provides in pertinent part:
No act shall take effect until three calendar months after the adjournment
of the session at which it passed, unless in case of emergency, to be ex-
pressed in the preamble or body of the act, the Legislature shall, by a vote
of two thirds of all the members elected otherwise direct ....

The second session of the 87th Unicameral adjourned on April 16, 1982. 1982 Neb.
Legis. J. 2025. L.B. 568 was passed without an emergency clause. L.B. 568, §§ 1-10,
1982 Neb. Laws - Thus the new law became effective on July 17, 1982. See Sum-
merville v. North Platte Valley Weather Control Dist., 170 Neb. 46, 59-60, 101 N.W.2d
748, 756 (1960) (discussing the effective date of an act passed without an emergency
clause); McGinn v. State, 46 Neb. 427, 440, 65 N.W. 46, 54 (1895) (explaining the appli-
cation of the Nebraska Constitution's "three calendar month" period when comput-
ing the effective date of an act passed without an emergency clause).

4. Omaha World-Herald, Jul. 20, 1982, at 1, col. 6; id., Jul. 21, 1982, at 1, col. 5; id.,
Jul. 23, 1982, at 1, col. 1.

5. NEB. REV. STAT. § 39-669.07 (Supp. 1980).
6. Id. at §§ 28-106, 29-2219, 29-2260 (Reissue 1979); id. at § 39-669.07 (Supp.

1980); id. at §§ 39-669.08, 39-669.16, 39-669.34 (Reissue 1978); id. at §§ 39-669.31 to
-669.32, repealed 1982.

7. LEGisLATIVE HISTORY OF L.B. 568, 87th Leg., 2d Sess. 8626-27 (1982) (State-
ment of Sen. Nichol concerning the Judiciary Committee amendments to L.B. 568
[hereinafter cited as LEGISLATIVE HISTORY]. During the March 10, 1982, floor debate
on L.B. 568, Sen. Nichol, Chairman of the Judiciary Committee stated:

The Judiciary Committee directed its staff to redraft Nebraska's DWI laws
integrating the get tough philosophy of the other bills introduced .... We
asked the staff rather than attempt to further patch up what we have, to
come up with a new system, a system that fits within the [criminal] system
we now have . .. [so as to enable us to] use that system to work for us
rather than against us.

Id. at 8627.
8. L.B. 568, §§ 1-10, 1982 Neb. Laws -.
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cle analyzes the content, intent and purpose of each of these sec-
tions, and compares and contrasts them to the prior law where
appropriate. The second part of this article is devoted to a discus-
sion of those aspects of the new law viewed as problematic and
most likely to generate controversy.

BACKGROUND

L.B. 568 was introduced by Senator Rex Haberman of Imperial,
Nebraska, and was first read to the legislature on January 6, 1982. 9

In his Introducer's Statement of Intent, Senator Haberman
explained:

The purpose of L.B. 568 is to answer the cry of the citizens
to be protected from the drunken driver. This bill was
mandatory sentencing for persons convicted of DWI. It is
my hope that the knowledge and fear of having to spend
time in jail will deter some people from driving while
intoxicated. 10

L.B. 568 was referred to the Judiciary Committee and hearings
were held on January 19, 1982.11 L.B. 568 emerged from the Judici-
ary Committee, albeit not without significant changes, 12 and was
placed on the General File on February 17, 1982.13

On March 10, 1982, L.B. 568 overcame its first major hurdle
when the amendatory changes proposed by the Judiciary Commit-
tee were considered and tentatively approved by the Unicameral. 14

The bill, in its amended form, was advanced to Select File for re-
view.15 At this stage, although L.B. 568 still contained provisions
requiring mandatory license revocation, the requirements for
mandatory confinement contained in Senator Haberman's original

9. 1982 Neb. Legis. J. 78. On January 8, 1982, Sen. Hoagland's name was added
as co-introducer to L.B. 568. Id. at 185.

10. JuDIcIARY COMM., 87th Leg., 2d Sess., COMMrrrEE STATEMENT ON L.B. 568
(Comm. Print 1982) (Introducer's Statement of Intent) [hereinafter cited as COM-
MrrrEE STATEMENr].

11. Id. at 1.
12. Id. The Judiciary Committee's Explanation of Amendments states:
The Committee considered an amendment which completely redrafted
L.B. 568., The amendment contained elements of each of [the] five DWI
bills introduced this session. The committee draft attempts to retain the
underlying philosophy expressed within pending DWI legislation while
making such philosophy and intent consistent with current criminal proce-
dures ....

Id.
13. 1982 Neb. Legis. J. 727.
14. Id. at 1092-95. The floor debate on the Judiciary Committee amendments

appears in the LEGISLATIVE HISTORY, supra note 7, at 8625-74. See also Omaha
World-Herald, Mar. 11, 1982, at 1, col. 1.

15. 1982 Neb. Legis. J. 1092-95.

19821



CREIGHTON LAW REVIEW

draft had been eliminated. 16 This was perceived as an unaccept-
able shortcoming by those senators advocating a "hard line" pol-
icy. They were able to focus significant public attention on the
merits of their position and to ultimately force a compromise. 17 At
this stage the bill also contained an amendment permitting pretrial
diversion.18

April 5, 1982 was the most important legislative session in the
development and shaping of L.B. 568 as it was ultimately enacted
and signed into law.19 The session opened with the introduction by
Senator Nichol, Chairman of the Judiciary Committee, of a com-
promise amendment reinstating mandatory confinement, but only
for second and subsequent offenders.20 Although there was much
debate, this amendment was ultimately accepted. 21 A second
amendment was aimed at eliminating pretrial diversion.22 This
amendment, although one of the more difficult decisions faced by
the legislature, especially in light of the successful statistics gener-
ated by the Sarpy County DWI diversion program, was also ac-
cepted.23 On April 13, 1982, L.B. 568 overcame its final hurdle when

16. COMMITrEE STATEMENT, supra note 10, at 1; LEGISLATIVE HISTORY, supra
note 7, at 8655 (Statement of Sen. Sieck); id. at - (p. 2 of April 5, 1982, floor debate
on L.B. 568) (Statement of Sen. Nichol).

17. Omaha World-Herald, Mar. 19, 1982, at 1, col. 1; id., Mar. 20, 1982, at 15, col. 5;
id., Mar. 26, 1982, at 8, col. 4.

18. LEGISLATIVE HISTORY, supra note 7, at 8669-70.
19. 1982 Neb. Legis. J. 1667. The April 5, 1982, session lasted well into the eve-

ning, ending at 11:06 p.m. with a vote advancing L.B. 568 for Engrossment. The tran-
script of the debate covers 81 pages and features vigorous-and at times-heated
debate. LEGISLATIVE HISTORY, supra note 7, at - (pp. 1-81 of April 5, 1982, floor
debate on L.B. 568).

20. LEGISLATIVE HISTORY, supra note 7, at - (p. 3 of April 5, 1982, floor debate
on L.B. 568). In explaining the effect of the compromise amendment, Sen. Hoagland
stated:

This amendment makes no change with respect to the penalties for first
offense drunk drivers. Under the law first offense drunk drivers can still be
put on probation; the only mandatory aspect would be a sixty day license
suspension. These amendments do two things. The first is with respect to
the second offense drunk drivers, and the second is with respect to third
offense drunk drivers. These amendments require a 48 hour minimum jail
term for second offense drunk drivers and they require a 7 day minimum
jail term for third offense drunk drivers. Now, the reason that we are bring-
ing this amendment in is obviously to make the law a lot tougher. The
point of making the law together is to deter people from driving when they
have been drinking.

Id..
21. Id. at - (p. 19 of April 5, 1982, floor debate on L.B. 568).
22. Id. at - (pp. 21-34 of April 5, 1982, floor debate on L.B. 568).
23. Id. at - (p. 34 of April 5, 1982, floor debate on L.B. 568).
The main argument of those senators opposed to pretrial diversion for DWI

offenders was that the program, although admittedly highly effective, was an ex-
tremely accessible loophole which would, in essence, defeat the whole purpose of
the new law. Opponents found especially troublesome the fact that if a first of-
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a last ditch effort to return the bill to Select File was defeated.24

L.B. 568's final reading took place on April 14, 1982, with the vote to
enact following immediately thereafter.25

SPECIFIC PROVISIONS OF L.B. 568

L.B. 568's title, which sets out the general objectives of the leg-
islation, is followed by ten separate sections.2 6 Each section deals

fender successfully completed the pretrial diversion program, there was no record
of conviction. Thus, upon a subsequent DWI violation, in another county, for exam-
ple, this same individual could once again be treated as a first offender-and if the
second county also had a diversion program, the individual could be diverted again.
The process would conceivably go on indefinitely, or at least until someone was
killed or seriously injured. Id. at - (pp. 26-27 of April 5, 1982, floor debate on L.B.
568) (Statement of Sen. Nichol). In response to the successful statistics of existing
programs cited by supporters, the opponents emphasized that "as good as some [of
the] current pretrial diversion programs are. . . there is no reason those rehabilita-
tive resources cannot be offered to persons as a condition of probation after they
have been convicted." Id. at - (pp. 21-22 of April 5, 1982, floor debate on L.B. 568)
(Statement of Sen. Hoagland) (emphasis added).

Those Senators in favor of retaining pretrial diversion stressed that any solu-
tion to the problem of the drunk driver was futile without some type of rehabilita-
tive component. They pointed to the success of the Sarpy County program, which
enjoyed a recidivism rate of 0.2%. Sarpy County Alcohol Diversion Program Statis-
tics (on file with Creighton L. Rev.). Supporters used these statistics to counter the
argument that since no record of conviction resulted under pretrial diversion, the
same offender could be treated again and again as a first offender. Supporters
urged that with a program similar to the one in Sarpy County, such an argument
was invalid. Id. at - (pp. 28-29 of April 5, 1982, floor debate on L.B. 568) (Statement
of Sen. Kilgarin).

For a general discussion of the operation of pretrial diversion programs, see
Note, Pretrial Diversion from the Criminal Law, 83 YALE L.J. 827 (1974); Zimring,
Measuring the Impact of Pretrial Diversion from the Criminal Justice System, 41 U.
CHI. L. REV. 224 (1974); Robertson, Pretrial Diversion of Drug Offenders: A Statutory
Approach, 52 B.U.L. REV. 335 (1972); ABA NATIONAL PRETRIAL INTERVENTION SERV-
ICE CENTER, DESCRIPTIVE PROFILES ON SELECTED CRIMINAL JUSTICE INTERVENTION

PROGRAMS (1974); Annot., 4 A.L.R. 4th 147 (1981) (discussing statute or court rule
authorizing suspension or dismissal of criminal prosecution on defendant's consent
to pretrial diversion).

24. LEGISLATIVE HISTORY, supra note 7, at - (pp. 5-6 of April 13, 1982, floor de-
bate on L.B. 568). Sen. Schmidt moved to return L.B. 568 to select file to add an
amendment which would have reinstated the previously eliminated pretrial diver-
sion programs. Id.

25. 1982 Neb. Legis. J. 1917.
26. L.B. 568, 1982 Neb. Laws -. L.B. 568's title sets out the general objectives of

the legislation and states in pertinent part:
A bill of an act relating to criminal offenses; to amend [certain listed] sec-
tions; ... to create a new class of misdemeanor; to limit pretrial diversion;
to change provisions relating to driving under the influence of alcoholic li-
quor or drugs; to change provisions relating to submission to chemical
tests; to restrict the issuance of employment driving permits; to change cer-
tain probation provisions; to provide for penalties; to provide severability;
and to repeal the original sections ....

Id. The listing of objectives is indicative of the scope of the legislation and its at-
tempt to effect a comprehensive solution to the problem of the drunk driver.
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with one or more of the nine statutes affected by the new law.27

Section 28-106 of the Nebraska Revised Statutes divides misde-
meanors into various classes.28 These classes are distinguished by
the differing penalties applicable upon conviction. 29 Section 1 of
L.B. 568 amends section 28-106 by adding a new class of misde-
meanor, Class W.30 The Class W misdemeanor is the only misde-
meanor classification that bears a title: "Driving while intoxicated-
implied consent refusal."' 31 This title reveals the relationship that
the Class W misdemeanor has to section 39-669.07,32 the driving
while intoxicated statute, and section 39-669.08, 33 the implied con-
sent statute. As amended by L.B. 568, a violation of either the driv-
ing while intoxicated (DWI) statute or the implied consent statute
is now a Class W misdemeanor, without regard to whether the spe-
cific violation in question is a first, second, third or subsequent of-
fense.34 This approach is to be contrasted with that of the prior
law, where a first conviction under either the DWI or implied con-
sent statutes was a Class IIIA misdemeanor, a second conviction
was a Class III misdemeanor, and a third or subsequent conviction
was a Class IV felony.35

As provided by L.B. 568, the new Class W misdemeanor sets
out three categories of escalating penalties based on whether the
offense is a first, second, third or subsequent conviction.36 For

27. Id.
28. NEB. REV. STAT. § 28-106 (Reissue 1979).
29. Id.
30. L.B. 568, § 1, 1982 Neb. Laws -. Prior to the creation of Class W, there were

six misdemeanor classifications: Classes I, II, III, HIA, IV and V. Why the new clas-
sification was not labeled Class VI, or Class VA, instead of Class W, is unexplained.

31. Id.
32. NEB. REV. STAT. § 39-669.07 (Supp. 1980).
33. Id. at § 39-669.08 (Reissue 1978).
34. L.B. 568, §§ 5-6, 1982 Neb. Laws -.
35. NEB. REV. STAT. § 39-669.07 (Supp. 1980).
36. L.B. 568, § 1, 1982 Neb. Laws -. The punishment for the first conviction of a

Class W misdemeanor is: "Mandatory seven days imprisonment and two hundred
dollars fine." The punishment for a second Class W conviction is: "Mandatory
thirty days imprisonment and five hundred dollars fine." And lastly, the punish-
ment for a third or subsequent conviction is: "Maximum-six months imprisonment
and five hundred dollars fine; minimum-three months imprisonment and five hun-
dred dollars fine." Id. (emphasis added).

Under the former law, the punishment for a first DWI or implied consent con-
viction, a Class IlA misdemeanor, was maximum seven days imprisonment, or
$500.00 fine, or both; minimum none. The punishment for a second conviction, a
Class III misdemeanor, was maximum three months imprisonment, or $500.00 fine,
or both; minimum none. NEB. REV. STAT. § 28-106 (Reissue 1979). Finally, the pun-
ishment for a third or subsequent conviction, which was a Class IV felony, was
maximum five years imprisonment, or $10,000.00 fine, or both; minimum none. Id. at
§ 28-105.

It should be noted that, under Class W, the specified period of imprisonment
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both first and second Class W convictions, a "flat" determinate sen-

and fine for each level of punishment is less than the corresponding maximum
under the prior law. This reduction in punishment is significant because it elimi-
nates any ex post facto law problems that would otherwise be associated with a
retroactive application of Class W's penalty provisions.

In construing the ex post facto prohibitions contained in U.S. CONST. art. I, § 9,
cl. 3; § 10, cl. 1, the United States Supreme Court stated: ".'The expostfacto prohibi-
tion forbids the Congress and the States from enacting any law 'Which imposes a
punishment for an act which is not punishable at the time it was committed, or
imposes additional punishment to that then prescribed."' Weaver v. Graham, 101
S. Ct. 960, 964 (1981). In Weaver, the Court pointed out two additional elements that
must be present for a penal or criminal law to be ex post facto: (1) the law must be
retrospective, i.e. it must apply to events occurring before its enactment; and (2) it
must disadvantage the offender affected by it. Id.

The Nebraska Supreme Court has adopted a similar interpretation. In State v.
Steemer, 175 Neb. 342, 121 N.W.2d 813 (1963), the court stated: "'An ex post facto
law is one which imposes a punishment for an act which was not punishable when
it was committed, imposes additional punishment, or changes the rules of evidence,
by which less or different testimony is sufficient to convict.'" Id. at 344, 121 N.W.2d
at 815.

Class W does not impose punishment for an act which was not punishable at
the time it was committed. Compare L.B. 568, §§ 1, 5, 6, 1982 Neb. Laws - (the new
DWI and implied consent laws, and the Class W penalty provision) with NEB. REV.
STAT. §§ 28-105 to -106, 39.669.07 to -669.08 (the prior DWI and implied consent laws
and applicable penalty sections). Nor does Class W impose additional punishment,
or change the rules of evidence. Id. Therefore, the retroactive application of Class
W's penalties to drivers arrested, but not tried or convicted prior to the effective
date of the new law, see L.B. 568, §§ 1-10, 1982 Neb. Laws -, (the new law contains
no provisions precluding retroactive application), would not appear to violate the
ex post facto law prohibition.

Although § 1 of L.B. 568 reduces the punishment and fines applicable to DWI or
implied consent convictions, §§ 5(3) and 6(3) increase the period of license revoca-
tion applicable to third or subsequent offenders. See notes 92-94, 107-08 and accom-
panying text infra. The retroactive application of this increased period of license
revocation has been challenged as a violation of the ex post facto prohibition. See
State v. Peiffer, 212 Neb. 299, 322 N.W.2d 445 (1982) (discussed at note 65 infra). The
central issue to be addressed in resolving this challange, which is currently pending
before Nebraska Supreme Court, is whether a license revocation is "punishment"
within the meaning of that term as used in the ex post facto prohibitions.

The Nebraska Supreme Court has held that the revocation of a license to oper-
ate a motor vehicle is not "punishment." State v. Amick, 173 Neb. 770, 773-74, 114
N.W.2d 893, 895 (1962). The issue in Amick was whether the DWI defendant had the
right to trial by jury. The defendant argued that because the ordinance authorized
license revocation, the crime was outside the classification of a petty offense. The
court disagreed, holding that since the revocation of a license was an incidental
consequence, and was not "punishment," it did not effect the right to trial by jury.
Id. In Brown v. Sullivan, 195 Neb. 729, 730, 240 N.W.2d 51, 52 (1976) the court held
that the revocation of a license was not a "penalty" within the purview of State v.
Randolph, 186 Neb. 297, 183 N.W.2d 225 (1971) (discussed at note 65 infra). In Ran-
dolph the court had stated: "[W] here a criminal statute is amended by mitigating
the punishment, after the commission of a prohibited act but before final judgment,
the punishment [applicable to the defendant at bar] is that [lesser punishment]
provided by the amendatory act. . . ." 186 Neb. at 301-02, 183 N.W.2d at 228 (empha-
sis added). In Brown, however, the court held that this doctrine was not applicable
to the revocation of a license because such was not a "punishment." 195 Neb. at 730,
240 N.W.2d at 52. In Durfee v. Ress, 163 Neb. 768, 81 N.W.2d 148 (1957) the court
addressed a similar ex post facto issue. In Durfee, the "point system" statute had
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tence is specified.37 For a third or subsequent conviction, although
the sentence provided is not "flat," a minimum term is indicated.38

Significantly, under Class W, the word "mandatory" precedes the
numerical description of the length of imprisonment for first and
second convictions.39 Thus, these sentences appear to be not only
determinate, but mandatory.40

Because of Class W's determinate and mandatory sentence

been amended to increase the period of mandatory license revocation applicable
when a driver accumulated 12 points. Id. at 770, 81 N.W.2d at 149-50. The plaintiff
had accumulated nine points under the prior law and three points under the new
law. Id. The plaintiff challenged the amended statute as imposing a more severe
penalty, thereby constituting an ex post facto application of the amended act. Id. at
771, 81 N.W.2d at 150. The court concluded that the retroactive application of the
amended statute was not an ex post facto violation, holding:

A license to operate a motor vehicle in this state is issued, not as a contract,
but as a privilege ....

The purpose of the revocation is to protect the public, and not to punish the
licensee .... Such an application [of the amended statute] is not an ex
post facto application within the prohibition of the United States and the
state Constitutions.

Id. at 772-73, 81 N.W.2d at 150-51. The Nebraska court's emphasis on the fact that a
license revocation is not a "punishment," suggests that the court would hold that
the retroactive application of L.B. 568's increased revocation period does not violate
the ex post facto prohibitions.

37. L.B. 568, § 1, 1982 Neb. Laws -. "A determinate sentence is a sentence to
confinement for a fixed period as specified by statute as contrasted with an indeter-
minate sentence, the duration of which is only partly governed by statute .... "
BLAcK's LAw DICTIONARY 405 (5th ed. 1979). "Determinate sentencing systems vary
in details from one jurisdiction to the next. In general, however, the approach re-
quires the sentencing authority, usually the judge, to impose a legislatively man-
dated incarceration term which the offender must serve in full." A. CAMPBELL, LAW
OF SENTENCING § 31 (1978). A determinate sentence is sometimes referred to as a
"flat" sentence. McAnany, Merritt & Tromanhauser, Illinois Reconsiders "Flat
Time'" An Analysis of the Impact of the Justice Model, 52 CHI. [-]KENT L. REV. 621,

621-22 (1975). Therefore, under the new law, it appears that in the case of a first or
second DWI conviction, where the penalties under Class W are: (1) for a first of-
fense, seven days imprisonment and a $200.00 fine; and (2) for a second offense, 30
days imprisonment and a $500.00 fine, that the judge, should he decide to impose
sentence, would be required to honor these provisions. He would be precluded
from sentencing the offender to, for example, five days imprisonment, and a fine of
$100.00-or to any other punishment not specified in the statute.

38. L.B. 568, § 1, 1982 Neb. Laws -.

39. Id.
40. Mandatory sentencing statutes "require a judge to sentence a convicted de-

fendant to a penal institution and furnish no room for discretion. These statutes
generally provide that the sentence may not be suspended and that no probation
may be imposed, leaving the judge with no alternative but commitment." BLAcK's
LAW DICTONARY 1223 (5th ed. 1979). A mandatory sentence is one that is neither
subject to suspension of sentence nor probation. A sentence that is determinate is
not necessarily mandatory. If the court has discretion to suspend a determinate
sentence, it is not mandatory. McAnany, Merrit & Tromanhauser, Illinois Reconsid-
ers "Flat Time": An Analysis of the Impact of the Justice Model, 52 CHI. [-] KENT L.
REv. 621, 622-23 n.8 (1976). In the case of first and second convictions under the new
Class W misdemeanor, the authorized sentences are determinate, and based on
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structure,41 it was anticipated that the right to trial by jury, if avail-
able, would be heavily invoked.42 Since an objective in drafting the
bill was to avoid this result, the penalty structure was purposely
designed so that the right to trial by jury would not be available.43

Under the United States Constitution, the right to trial by jury
does not apply to crimes carrying a sentence of six months or
less." Consequently, the maximum term of imprisonment under
Class W was set at six months.45

Although the Nebraska Supreme Court, under the prior law,
had consistently held that the right to trial by jury, as guaranteed
by the Nebraska Constitution, does not extend to the offense of
driving while intoxicated, 46 the right is nevertheless extended in

their wording, i.e., "mandatory seven days imprisonment, appear to be mandatory.
But see notes 88, 145 and accompanying text infra.

41. L.B. 568, § 1, 1982 Neb. Laws -. See notes 37, 40 and accompanying text
supra.

42. LEGISLATIVE HISTORY, supra note 7, at - (p. 28 of April 15, 1982, floor debate
on L.B. 568). Concerning jury trials, it was stated:

If the Legislature proceeds to adopt mandatory minimum sentences as a
condition of probation, it should do so only with the full knowledge that
there will be a dramatic increase in jury trials at great expense to the
county. With the result that already congested court dockets will be fur-
ther burdened.

Id. (Statement of Sen. Kilgarin).
43. Id. at 8629-30. (Statement of Sen. Nichol).
44. Duncan v. Louisiana, 391 U.S. 145 (1968). In Duncan, the United States

Supreme Court held:
It is doubtless true that there is a category of petty crimes or offenses
which is not subject to the Sixth Amendment jury trial provision and
should not be subject to the Fourteenth Amendment jury trial requirement
here applied to the states. Crimes carrying possible penalties up to six
months do not require a jury trial if they otherwise qualify as petty offenses

Id. at 159. Since Duncan, the Supreme Court has "established a fixed dividing line
between petty and serious offenses: those crimes carrying a sentence of more than
six months are serious crimes and those carrying a sentence of six months or less
are petty crimes." Codispoti v. Pennsylvania, 418 U.S. 506, 512 (1974). Thus, in the
case of a person charged with a Class W misdemeanor, where the maximum author-
ized period of confinement, even upon a third or subsequent conviction, is six
months, there is no right to trial by jury under the provisions of the United States
Constitution.

45. L.B. 568, § 1, 1982 Neb. Laws -. See note 36 supra.
46. State v. Amick, 173 Neb. 770, 114 N.W.2d 893 (1962). Amick was charged in

the Municipal Court of Omaha with driving while intoxicated, in violation of a city
ordinance which authorized a maximum punishment of six months imprisonment
and a fine of $500.00. Id. at 771-73, 114 N.W.2d at 894-95. In addressing Amick's right
to trial by jury under the state constitution, the court held:

The constitutional provision that the right of trial by jury should remain
inviolate has been construed by this court to mean that it should remain as
it was at the time of the adoption of the constitution. The offense involved
in the present case did not exist at that time and, consequently, it being a
petty offense, the right to a jury trial is not within the scope of the constitu-
tional guaranty.
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certain circumstances by statute.47 Section 24-536 of the Nebraska
Revised Statutes states: "Either party to any case in county or mu-
nicipal court, except criminal cases arising under city or village or-
dinances... may demand a trial by jury."48 Therefore, in order to
circumvent this statutory guarantee of the right to trial by jury it
was necessary to take advantage of section 24-536's exception for
"criminal cases arising under city or village ordinances .... ,,49 In
order to utilize this exception it was necessary: (1) to structure the
maximum penalties under the new law so as not to exceed the au-
thority of cities and villages to enact criminal sanctions;50 and
(2) to include a provision within L.B. 568 authorizing cities and vil-
lages to enact conforming ordinances. 51 L.B. 568 satisfies both of
these requirements.52 First, in Nebraska, cities and villages cannot
enact ordinances which provide for over six month's imprisonment
or for a fine of greater than five hundred dollars.5 3 Thus, the max-
imum fine under the new law was set at five hundred dollars.5 4

Second, sections 5 and 6 of L.B. 568 include provisions granting cit-
ies and villages the authority to enact ordinances that conform to
the new law. 55

Therefore, concerning the new DWI law and the right to trial
by jury, it can be observed that: (1) since the maximum punish-
ment is six months imprisonment and a fine of five hundred dol-
lars, the right to trial by jury as guaranteed by the United States
Constitution is inapplicable;56 (2) the right to trial by jury as guar-
anteed by the Nebraska Constitution is inapplicable;57 and
(3) since the maximum penalty does not exceed their authority,58

cities and villages can enact conforming ordinances 59 to which the
Nebraska statutory right to trial by jury is inapplicable. 60 This ob-
servation leads to the conclusion that if cities and villages do, in
fact, enact conforming ordinances, any person prosecuted thereun-

Id. at 774, 114 N.W.2d at 895. See also State v. Mangelsen, 207 Neb. 213, 215, 297
N.W.2d 765, 767 (1980); State v. Nielsen, 199 Neb. 597, 600, 260 N.W.2d 321, 323 (1977);
State v. Young, 194 Neb. 544, 546, 234 N.W.2d 196, 198 (1975).

47. NEB. REV. STAT. § 24-536 (Reissue 1979).
48. Id.
49. Id.
50. See LEGISLATIVE HISTORY, supra note 7, at 8629-30.
51. See notes 55 and accompanying text infra.
52. See notes 53-63 and accompanying text infra.
53. State v. Amick, 173 Neb. 770, 773, 114 N.W.2d 893, 895 (1962).
54. L.B. 568, § 1, 1982 Neb. Laws -.
55. Id. at §§ 5-6, 1982 Neb. Laws at -.
56. See note 44 supra.
57. See note 46 supra.
58. See note 53 supra.
59. See note 55 and accompanying text supra.
60. See notes 47-48 and accompanying text supra.
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der will not have the right to trial by jury.61

In creating the new Class W misdemeanor, the Unicameral
also intended to reduce the incidence of plea bargaining in DWI
and implied consent prosecutions. 62 Proponents of the new law ar-
gued that it would eliminate plea bargaining by eliminating the
prosecutor's discretion in deciding what charge to file.63 Senator
Nichol, in discussing L.B. 568 and its intended impact on plea bar-
gaining, explained during the legislative debate:

[L.B. 568's] approach also will limit plea bargaining not be-
cause we attempt to tell prosecutors not to plea bargain,
but because we eliminate the prosecutors options, the op-
portunity to plea bargain. Rather than charging first, sec-
ond or felony DWI, the prosecutor would file a single
charge, a Class W misdemeanor. The outcome would de-
pend upon the existence of prior convictions, not upon
which charge the prosecutor decides to bring.64

Although the Class W misdemeanor is innovative and creates
the impression that it will reduce plea bargaining, this impression
appears to be unfounded. The penalty structure of the new law is,
in essence, no different from the enhancement provisions applica-
ble under the prior law, other than in severity.65 All that the new
law has really changed is the label used to identify the different
offenses. 66 This becomes apparent when consideration is given to
the fact that under the prior law there were not three separate
crimes-first, second, or felony DWI, but only one crime, with dif-
ferent penalties based on the number of prior convictions. 67 In dis-
cussing section 39-727,68 the then applicable DWI law, the

61. See State v. Amick, 173 Neb. 770, 114 N.W.2d 893 (1962) wherein the court
stated:

A person tried for the violation of a city ordinance is not entitled to a jury
trial, although the ordinance is but a reiteration of the provisions of a stat-
ute covering the same offense,and although the person charged would be
entitled to a jury trial if prosecuted under the [state] statute.

Id. at 773, 114 N.W.2d at 895.
62. LEGISLATIVE HISTORY, supra note 7, at 8627 (Statement of Sen. Nichol).

One of the characteristics of the old law was that it seemed to encourage the use of
plea bargaining, especially in the case of persons charged with third offenses, which
were Class IV felonies. Omaha World-Herald, Feb. 3, 1982, at 1, col. 4.

63. LEGISLATIVE HISTORY, supra note 8, at 8627 (Statement of Sen. Nichol).
64. Id.
65. Compare L.B. 568, § 1, 1982 Neb. Laws -, with NEB. REV. STAT. § 28-106 (Re-

issue 1979) (Class IIIA and III misdemeanors) and id. at § 28-105 (Class IV felony).
66. Id.
67. Haffke v. State, 149 Neb. 83, 89, 30 N.W.2d 462, 466 (1948). See note 70 and

accompanying text infra.
68. NEB. REV. STAT. § 39-727 (1943) (transferred; appears as id. at § 39-669.07

(Supp. 1980)).
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Nebraska Supreme Court in Haffke v. State6 9 explained:
[T]he statute specifies the penalties to be assessed for a
first, a second, and a third or subsequent offense. The pen-
alties increase in severity in each instance. It is noted that
the statute defines one crime. It provides different penal-
ties within limits upon conviction depending upon
whether the person found guilty had previously been con-
victed of one or more offenses under the statute.7 0

A comparison of the description of the DWI statute in Haffke
with section 1 of L.B. 568 reveals that the structure of the prior law
was the same as is that of the new law.71 As amended by L.B. 568,
the DWI statute defines one crime, and Class W provides different
penalties depending upon the number of prior convictions. 7 2

Therefore, it appears questionable to assume that the new law
marks the type of structural change that in and of itself will effect a
reduction in plea bargaining. Although all DWI or implied consent
cases fall under a single statutory provision, it would appear that
prosecutors still possess the discretion to determine whether a
charge is to be filed, and if so, how many prior convictions will be
pled in the initial complaint.73 According to the procedures
adopted by the Nebraska Supreme Court in Haffke v. State,74 un-
less prior convictions are so alleged in the complaint, they may not
subsequently be used for enhancement of punishment, even if the
court is otherwise aware of them. 75 Thus, it does not appear that
prosecutorial discretion has been eliminated under the new law.7 6

The reduction in penalties effected by L.B. 568 has one addi-
tional implication. Under the new law, since the maximum author-
ized punishment is six months imprisonment and a five hundred

69. 149 Neb. 83, 30 N.W.2d 462 (1948).
70. Id. at 89, 30 N.W.2d at 466 (emphasis added). See also Poppe v. State, 155

Neb. 527, 530, 52 N.W.2d 422, 425 (1952) (upholding the constitutionality of the DWI
statute's provision for enhanced penalties for second and subsequent offenses).

71. See note 65 supra; 149 Neb. 83, 89, 30 N.W.2d 462, 466 (1948).
72. L.B. 568, §§ 1, 5, 1982 Neb. Laws -.

73. Id. at §§ 1-10, 1982 Neb. Laws at -.

74. 149 Neb. 83, 95-96, 30 N.W.2d 462, 469 (1948). See notes 170-71 supra.
75. 149 Neb. 83, 95-96, 30 N.W.2d 462, 469 (1948).
76. This is not to say, however, that there will not be a decrease in plea bar-

gaining. The overall reduction in authorized punishment effected by L.B. 568 may,
in fact, reduce the pressure, or at least remove some of the previously perceived
necessity or willingness to plea bargain. This is especially true in the case of third
offenses, where the reduction in punishment is from a possible five years imprison-
ment and $10,000.00 fine to a maximum of six months imprisonment and $500.00 fine.
Compare L.B. 568, § 1, 1982 Neb. Laws -with NEB. REV. STAT. § 28-105 (1979) (Class
IV felony). For a general discussion of the plea bargaining process, see J. BOND,
PLEA BARGAINING & GUILTY PLEAS (1978); W. McDONALD & J. CRAMER, PLEA-BAR-
GAINING (1980); A. RoSETr & D. CRESSEY, JUSTICE BY CONSENT (1976).
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dollar fine, all DWI and implied consent cases can be processed
through the county and municipal court systems. 77 There is no
longer a need to send third offense prosecutions through the dis-
trict courts, as was the case under the prior law. 78

77. LEGISLATIVE HISTORY, supra note 7, at 8630 (Statement of Sen. Nichol).
"One of the approaches taken by the committee draft in revising the DWI bill has
been to allow all DWI's to be processed through municipal courts. This was the
primary reason we reduced felony DWI to a flat sentence misdemeanor .. " Id.

In Nebraska, district courts "exercise general, original and appellate jurisdic-
tion in all matters, both civil and criminal, except where otherwise provided." NEB.
REV. STAT. § 24-302 (Reissue 1979). In criminal matters wherein the penalty in-
volved does not exceed one year imprisonment or a fine of one thousand dollars, the
county courts have concurrent jurisdiction with the district courts. Id. at § 24-517.
The municipal courts, in turn, have concurrent original jurisdiction with the county
courts. Id. at § 26-118. Therefore the municipal courts have jurisdiction in criminal
matters wherein the penalty involved does not exceed one year imprisonment or a
fine of one thousand dollars.

78. Under the prior law the maximum penalty for a third offense was five years
imprisonment and a ten thousand dollars fine. NEB. REV. STAT. § 39-669.07 (Supp.
1980); id. at § 28-105 (Reissue 1979) (Class IV felony). Therefore third offense pros-
ecutions could not be handled in the county or municipal court systems. See note
77 supra.

The reduction in punishment effected by § 1 of L.B. 568 has one additional im-
plication-it appears to bring the new Class W misdemeanor within the purview of
the doctrine of State v. Randolph, 186 Neb. 297, 183 N.W.2d 225, cert. denied, 403 U.S.
909 (1971) and also NEB. REV. STAT. § 29-2204.07 (Reissue 1979). In Randolph, the
Nebraska Supreme Court stated:

[W] here a criminal statute is amended by mitigating the punishment, after
the commission of a prohibited act but before final judgment, the punish-
ment is that provided by the amendatory act unless the Legislature has
specifically provided otherwise .... The amendatory act imposing the
lighter punishment can be applied constitutionally to acts committed
before its passage provided the judgment conviction the defendant of the
act is not final.

186 Neb. at 301-02, 183 N.W.2d at 228.
The recent decision in State v. Peiffer, 212 Neb. 299, 322 N.W.2d 445 (1982), illus-

trates the relationship between L.B. 568's Class W misdemeanor provision and the
doctrine of State v. Randolph. Peiffer was arrested for, and pled guilty to, a charge
of driving while intoxicated, third offense, on February 26, 1981. Id. at 299, 322
N.W.2d at 446. At the time of sentencing this was a Class IV felony punishable by
imprisonment for five years, a fine of $10,000.00, or both. Id. at 299-300, 322 N.W.2d at
446. Peiffer was placed on three years probation, which, after several violations,
was revoked. Id. at 300, N.W.2d at 446. On February 16, 1982, Peiffer was sentenced
to an indeterminate term of incarceration of not less than one nor more than two
years, and his license was suspended for one year from his date of discharge. Id.
Peiffer appealed, arguing that his sentence was excessive and should be reduced in
light of L.B. 568, which became effective on July 17, 1982, changed the offense of
driving while intoxicated to a Class W misdemeanor, and reduced the maximum
period of imprisonment to six months. Id. In addition to reducing the period of
imprisonment and fine, the court noted that L.B. 568 also imposed permanent revo-
cation of driving privileges for third offenders. Id. See L.B. 568, § 5(3), 1982 Neb.
Laws -. See also notes 105-07 and accompanying text infra.

Agreeing that Peiffer's sentence should be reduced, the court stated: "[TJhe
applicable common law principle declared in State v. Randolph .. . controls the
disposition of this case ... it becomes clear that we must reduce defendant's sen-
tence ... to the newly created maximum .... . Id. at 301-02, 322 N.W.2d 446-47. See
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. Section 2 of L.B. 568 twice amends section 29-2219 of the Ne-
braska Revised Statutes. 7 9 Section 29-2219 grants the municipal
courts power to suspend sentences of imprisonment and grant pro-
bation, and delineates certain authorized conditions of probation.8 0

The first change amends subsection (1) of section 29-2219 by in-
creasing the period of time for which a municipal court can place a

also State v. Phillips, 212 Neb. 303, 322 N.W.2d 447 (1982). There, on similar facts,
the court stated: "This case is controlled by our opinion in State v. Peiffer." Id. at
303, 322 N.W.2d at 447. State v. Jameson, 212 Neb. 489, 323 N.W.2d 824 (1982). There,
again on similar facts, the court stated: 'This case is governed by our decisions in
State v. Randolph... State v. Peiffer . .. and State v. Phillips ... " Id. at 490, 323
N.W.2d at 824.

On the issue as to whether, as contended by the state, Peiffer's license should
be permanently revoked, in accordance with the provisions of the new law, the
court stated: "Appellant argues that to do so would amount to an ex post facto
application of a more onerous provision of the amended statute, and thus violate
U.S. Const. art. I, § 9, which prohibits ex post facto legislation. We wish to hear oral
argument on that issue ... on August 30, 1982." 212 Neb. at 302, 322 N.W.2d at 447.
See note 36 supra for a discussion of this issue.

L.B. 568's reduction in punishment also appears to bring the new law within the
application of NEB. REV. STAT. § 29-2204.01 (Reissue 1979), which states:

In any criminal proceeding in which a sentence of confinement has
been imposed and the particular law under which such sentence was pro-
nounced is thereafter amended to decrease the maximum period of con-
finement which may be imposed, then any person sentenced under the
former law shall be entitled to his discharge from custody when he has
served the maximum period of confinement authorized by the new law,
notwithstanding the fact that the court may have ordered a longer period of
confinement under the authority of the former law.

The most significant difference between § 29-2204.01 and the doctrine of State v.
Randolph is that the latter's applicability is limited to cases short of final judgment.
See Randolph, 186 Neb. at 302, 183 N.W.2d at 228. That no such limitation applies to
§ 29-2204.01 was demonstrated by three recent petitions for writ of habeas corpus
which came for consolidated trial before a Nebraska district court. See Solomon v.
Black, Doc. 362, No. 42 (Dist. Ct., Lancaster County, Neb., Sept. -, 1982) (on fie
with Creighton L. Rev.). Each petitioner in Solomon had been convicted of driving
while intoxicated, third offense, and had been sentenced to a term of imprisonment
of greater than one year under the prior law. Id. slip op. at 102. Each had also
served more than six months of his sentence and sought discharge under § 29-
2204.01. Id. Conceding § 29-2204.01's applicability, the issue facing the court was
that section's constitutionality-which the state challenged as an impermissible
legislative usurpation of the power to grant pardons vested in the executive branch
by NEB. CONsT. art. IV, § 13. Id. slip op. at 2. The court rejected the state's chal-
lenge, and ordered the petitioners' immediate release from imprisonment. Id. slip
op. at 3. In so holding, the court-pointing out that § 29-2204.01's constitutionality
had never been addressed by the Nebraska Supreme Court--disregarded its earlier
decision wherein a similar challenge had been sustained. Id. See Clark v. Wolfe,
Doc. 35, No. 145 (Dist. Ct., Lancaster County, Neb., Jan. 3, 1973) (on file with Creigh-
ton L. Rev.); see generally Op. Neb. Att'y Gen. No. 73 (July 20, 1973) (concluding
that § 29-2204.01 violates the doctrine of separation of powers).

79. L.B. 568, § 2, 1982 Neb. Laws -.
80. NEB. REV. STAT. § 29-2219 (Reissue 1979). Prior to being amended by L.B.

568, § 29-2219(1) allowed a municipal court to place a defendant convicted of an of-
fense less than a felony on probation for two years, without regard to whether the
defendant was a first or subsequent offender. Id.
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subsequent offender on probation.8 1 Specifically, a municipal
court may now sentence a defendant to probation for two years
"for the first offense and five years for a second or subsequent
offense.

'8 2

Subsection (2) of section 29-2219 sets out a list of probationary
conditions that may be imposed in addition to those left to the dis-
cretion of the court.8 3 The second amendment to section 29-2219
adds condition (L), which grants the municipal courts power to im-
pose a period of confinement as a condition of probation.84 Both of
these amendments were designed to bring the probationary pow-
ers of the municipal courts in line with those already possessed by
the county and district courts. 85

Section 3 of L.B. 568 amends section 29-2260 of the Nebraska
Revised Statutes. 86 Prior to being amended, section 29-2260 left to
the court's discretion, within general guidelines, the decision
whether to suspend sentence of imprisonment for persons con-
victed of either a misdemeanor or a felony.87 L.B. 568 limits this
discretion to persons convicted of either a misdemeanor or felony
"for which mandatory imprisonment is not specifically re-
quired .. ."88 The apparent effect of this change, when consid-

81. L.B. 568, § 2, 1982 Neb. Laws -.

82. Id..
83. NEB. REV. STAT. § 29-2219(2) (Reissue 1979).
84. L.B. 568, § 2, 1982 Neb. Laws -. Specifically, condition (L) provides that the

probationer may "be confined periodically in the city or county jail or returned to
custody after specified hours, not to exceed thirty days." Id.

85. Id. NEB. REV. STAT. § 29-2263 (Reissue 1979) grants the county and district
courts power to sentence a person convicted of a felony or second offense misde-
meanor to not more than five years probation, while § 29-2262 grants the county and
district courts the power to impose confinement as a condition of probation.

86. L.B. 568, § 3, 1982 Neb. Laws -. NEB. REV. STAT. § 29-2260 (Reissue 1979).
87. NEB. REV. STAT. § 29-2260(2) (Reissue 1979).
88. L.B. 568, § 3, 1982 Neb. Laws - (emphasis added). The new wording im-

plies that if mandatory imprisonment is specifically required, then the court is pre-
cluded from withholding sentence of imprisonment or from granting probation. Id.
This, however, raises a question concerning when mandatory imprisonment is, in
fact, specifically required. An argument can certainly be made that when the word
"mandatory" immediately precedes the specified term of imprisonment, mandatory
imprisonment is specifically required. For example, in the case of a first Class W
misdemeanor conviction, the statute specifies "mandatory seven days imprison-
ment and two hundred dollars fine." Id. at § 1, 1982 Neb. Laws at - (emphasis ad-
ded). The same is true in the case of a second Class W conviction. Id. at § 2, 1982
Neb. Laws at -. Therefore, it can be concluded that mandatory imprisonment is
specifically required for first and second Class W convictions.

Consider, however, the case of a third Class W conviction, where, although the
word mandatory does not appear in the description of the authorized punishment, a
minimum term of imprisonment is specified. The question to be resolved is this:
does a statute that specifies a minimum level of punishment meet the criteria of § 3
of L.B. 568, namely, "mandatory imprisonment... specifically required. . . ." Id.
The determination as to whether the language of the third Class W penalty provi-
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ered in light of the wording of the new Class W misdemeanor, is to
preclude a court from suspending Class W's mandatory period of
imprisonment specified for first and second DWI and implied con-
sent convictions.89

Section 4 of L.B. 568 states in its entirety: "No person charged
with a violation of section 39-669.07 [the DWI statute] 90 or 39-669.08
[the implied consent statute]91 shall be eligible for pretrial diver-
sion under a program established pursuant to Chapter 29, article
36. ' '92 Chapter 29, article 36, which provides general guidelines for
the establishment of pretrial diversion programs, was enacted in
1979. 93 Thus, section 4 of L.B. 568 is inapplicable to any DWI diver-
sion program in existence prior to 1979. 94 As a result, DWI diver-
sion has not been completely eliminated as an option under L.B.
568. 9-

Section 39-669.07 of the Nebraska Revised Statutes, the DWI

sion specifically requires mandatory punishment is significant because this provi-
sion is virtually identical to those felony classifications in NEB. REV. STAT. § 28-105
(Reissue 1979), where minimum terms are similarly specified. Thus, if the penalty
provision for a third Class W conviction is interpreted as specifically requiring
mandatory imprisonment, then the similarly worded felony provisions of § 28-105
would have to be interpreted in the same manner. If those provisions of § 28-105
which specify minimum terms of imprisonment are, in fact, interpreted as specifi-
cally requiring mandatory imprisonment, then § 3 of L.B. 568 is applicable, and the
courts would no longer be able to grant probation. This would be a significant and
far-reaching result.

However, there was no indication of an intention on the part of the Unicameral
to place any limit on the discretion of the courts in sentencing felons. See generally
LEGISLATIVE HISTORY, supra note 7; COMMITTEE COMMENTS, supra note 10. Addi-
tionally, the Legislature's expressed intention was to avoid deforming the existing
penalty structure of the criminal code. See LEGISLATIVE HISTORY, supra note 7, at
8627 (Statement of Sen. Nichol). Therefore, based on legislative intent, and on the
fact that the word mandatory is used only for first and second offenses under Class
W, it is suggested that the phrase "mandatory imprisonment . . .specifically re-
quired . . ." contained in § 3 of L.B. 568 was intended to apply exclusively to first
and second Class W convictions.

Thus, although § 3 of L.B. 568 can be interpreted as precluding probation in the
case of first and second Class W convictions, it does not apply to third or subse-
quent Class W or § 28-105 felony convictions.

89. Id. But see notes 100, 130 and accompanying text infra.
90. NEB. REV. STAT. § 39-669.07 (Supp. 1980), amended 1982.
91. Id. at § 39-669.08 (Reissue 1978), amended 1982.
92. L.B. 568, § 4,1982 Neb. Laws - (emphasis added).
93. NEB. REV. STATS. §§ 29-3601 to -3603 (Reissue 1979).
94. Id. L.B. 568, § 4, 1982 Neb. Laws -. Any DWI diversion program in exist-

ence prior to 1979 could not have been established pursuant to Chapter 29, article
36, and therefore does not fall within the language of § 4 of L.B. 568.

95. The Sarpy County DWI diversion program, the largest, most widely publi-
cized program in the state, began operations in 1975 pursuant to a federal grant.
Omaha World Herald, Jul. 27, 1982, at 7, col. 4. Therefore, § 4 of L.B. 568 is inapplica-
ble to the Sarpy County program. Although an analysis of the legislative history
reveals no intention to limit the ban on DWI diversion programs to those estab-
lished pursuant to Chapter 29, article 36, see LEGISLATIVE HISTORY, supra note 7, at
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8659-69, - (pp. 23-24 of April 5,1982, floor debate on L.B. 568), the express wording of
§ 4 appears to implement this result.

A short time after L.B. 568 was enacted, Sarpy County noted the inapplicability
of § 4 to its program, and announced its intention to continue operating. This inten-
tion received the temporary acquiescence of the Nebraska Attorney General on Au-
gust 5, 1982, pending "the resolution of related issues by the Nebraska Supreme
Court." Omaha World-Herald, Aug. 5, 1982, at 1, col. 2. It is suggested that unless § 4
of L.B. 568 is amended, the Sarpy County program can continue indefinitely.

Section 4 of L.B. 568 removes eligibility to participate in pretrial diversion pro-
grams established pursuant to Chapter 29, article 36 from persons convicted of vio-
lating the DWI or implied consent statutes. Pretrial diversion as a whole was not
eliminated-just pretrial diversion for DWI or implied consent offenders. L.B. 568,
§ 4, 1982 Neb. Laws -. There is nothing in the wording of § 4 to preclude a person
convicted of some other crime from being diverted. It is conceivable that this ineli-
gibility criterion could generate an equal protection challenge. See ABA NATIONAL
PRETRIAL INTERVENTION SERVICE CENTER, LEGAL ISSUES AND CHARACTERISTICS OF

PRETRIAL INTERVENTION PROGRAMS (1974) [hereinafter cited as ABA LEGAL ISSUES],

where the authors state:
Once a pretrial intervention program is established, an issue is raised

as to whether the eligibility criteria deny a defendant who is thereby ex-
cluded from participation the equal protection of the laws. Obviously, this
will depend on the nature of the particular eligibility criterion in question.
The equal protection guarantee does not require that all persons be dealt
with identically, but rather that any distinction drawn have some relevance
to the purpose for which the program and classification were created, and
that the distinction drawn does not arbitrarily exclude certain classes of
defendants.

If the distinction results in discrimination against a classification based
upon race, religion or wealth, or interferes with the exercise of fundamen-
tal constitutional rights, the government must show that a compelling state
interest is advanced by the distinction. If the distinction discriminates
against certain classes of people similarly situated, or interferes with the
exercise of a non-fundamental right, the government need only demon-
strate that the distinction promotes a rational state interest ....

Eligibility criteria prohibiting pretrial intervention for defendants with
prior criminal convictions or those charged with certain offenses, usually
violent or serious crimes, pose a significant dilemma.

Id. at 34-35, 40 (emphasis added). See also Note, Diversion of Drug Offenders in
California, 26 STAN. L. REV. 923 (1974), where the author, in discussing an exclu-
sionary criterion based on the existence of prior convictions, stated: "From a con-
stitutional perspective, the provision automatically excluding defendants with prior
drug convictions draws such an arbitrary distinction ... that it cannot pass the
'minimum rationality' test. . . ." Id. at 933-34. It could conceivably be argued that
it is "irrational" to exclude DWI and implied consent offenders, mere misdemean-
ants, while continuing to divert felons.

An equal protection challenge could also stem from an attack based on "geo-
graphic coverage." See ABA LEGAL ISSUES at 31, which states: "A county, state or
federally-created [or authorized] pretrial intervention program should have gen-
eral applicability to all persons within the class of eligibles ... throughout the geo-
graphic unit." Id. (emphasis added). In Nebraska, pretrial diversion programs can
be established pursuant to Chapter 29, article 36 of the Nebraska Revised Statutes.
NEB. REV. STAT. §§ 29-3601 to -3603 (Reissue 1979). Prior to the effective date of L.B.
568, there were no state imposed limitations on eligibility for DWI and implied con-
sent diversion programs in any Nebraska county. Id. However, since the passage
of L.B. 568, which qualifies as state action, DWI and implied consent diversion is
available exclusively to persons arrested in Sarpy County. See notes 79-82 and ac-
companying text supra. All drivers arrested in Nebraska for violating the DWI and
implied consent laws are similarly situated. However, drivers arrested outside of
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statute, was extensively revised by section 5 of L.B. 568.96 How-
ever, the introduction to the statute, which provides that it is un-
lawful to drive while under the influence of alcohol or drugs, or
with greater than 0.10% by weight of alcohol in one's body fluid,
remains unchanged.97 Following the introduction, the new law is
divided into three numbered subsections, which respectively cover
first, second and third or subsequent offenses. 98

Sarpy County are treated differently. The issue raised is whether there is some
rational basis for the difference. For a discussion of this type of equal protection
challenge, see State v. Kowitski, 145 N.J. Super. 237, 367 A.2d 459 (1976). Kowitski
involved a court authorized pretrial diversion program that had not been imple-
mented in all of the counties in New Jersey. Id. at -, 367 A.2d at 460. Kowitski was
arrested in a county that did not have a pretrial diversion program. Id. His applica-
tion for admission into an existing program in a neighboring county was denied. Id.
The court held that this situation constituted a denial of the equal protection of the
laws. Id. The court noted: "Presently, in New Jersey, eligibility to apply for PTI
[pretrial intervention] does not depend on the nature of the crime, defendant's past
criminal record ... or defendant's residence ... but rather on the location of the
crime." Id. at -, 367 A.2d at 461. The court ordered the establishment of a pretrial
diversion program in the county where the arrest occurred, and delayed Kowitski's
trial until such a program was established. Id. at -, 367 A.2d at 460.

It is recognized that the "geographical coverage" problems addressed in Kowit-
ski and ABA LEGAL ISSUES at 31 are distinguishable from the situation presently
existing in Nebraska, as are exclusions based on prior convictions or the commis-
sion of serious crimes. Thus, these issues are raised not out of a belief that § 4 of
L.B. 568 is peculiarly susceptable to an equal protection challenge, but rather to
alert the reader to potential areas of future litigation. It is believed that § 4's exclu-
sion of DWI and implied consent defendants from the pretrial diversion process is
constitutional-that it represents a legitimate exercise of legislative power that is
rationally related to the State's compelling interest in protecting the health, welfare
and safety of its citizens. See, e.g., People v. Koester, 53 Cal. App. 3d 631, 642-43, 126
Cal. Rptr. 73, 80 (1975) (legislative exclusion of persons convicted of issuing ficti-
tious prescriptions from eligibility for diversion was not without a rational basis);
State v. Raupp, 160 N.J. Super. 315, -, 389 A.2d 992, 995 (1978) (promulgation of a
court rule concerning county pretrial diversion program did not deprive defendant
of equal protection merely because rule was not applicable to motor vehicle viola-
tions under a statute proscribing driving while driver's license was suspended).

96. Compare L.B. 568, § 5, 1982 Neb. Laws - with NEB. REV. STAT. § 39-669.07
(Supp. 1980).

97. Id. The DWI statute does not specify three crimes, but rather three ways to
commit one crime. State v. Hilker, 210 Neb. 810, 812, 317 N.W.2d 82, 83-84 (1982);
State v. Jablonski, 199 Neb. 341, 347, 258 N.W.2d 918, 921 (1977).

98. L.B. 568, § 5, 1982 Neb. Laws -. In amending the introductions to each of
these subsections the Legislature went to great lengths to ensure that convictions
obtained under the prior law would be available under the new law for enhance-
ment of punishment purposes. For example, where the former law read: "[I If such
conviction is for a second offense such person shall be guilty of a Class III misde-
meanor. NEB. REV. STAT. § 39-669.07 (Supp. 1980), the new law was amended
to read:

(2) If such person (a) has had one previous conviction under this section
since the effective date of this act, (b) has been convicted once under this
section as it existed prior to the effective date of this act, or (c) has been
convicted once under a city or village ordinance enacted pursuant to this
section either prior or subsequent to the effective date of this act, such per-
son shall be guilty of a Class W misdemeanor ....
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Under subsection (1), if the court does not suspend sentence,
the penalty upon conviction of a first DWI violation is a six month
license revocation, in addition to the "mandatory" seven day incar-
ceration and fine applicable under Class W.99 If the court places
the first offender on probation or suspends sentence for any rea-
son,10 0 the new law requires a sixty day suspension of driving priv-
ileges as a mandatory condition of probation or sentence
suspension.' 0

Subsection (2) of 39-669.07 deals with second offenders. 10 2 If

the court does not suspend sentence, the penalty applicable upon
conviction of a second DWI violation is a one year license revoca-
tion, in addition to the "mandatory" thirty day incarceration and
fine applicable under Class W.10 3 If the court places the offender
on probation or suspends sentence for any reason, the new law re-
quires a six month suspension of driving privileges and confine-
ment in the city or county jail for forty-eight hours as mandatory
conditions of probation or sentence suspension. 0 4

Subsection (3) of 39-669.07 deals with third and subsequent of-

L.B. 568, § 5, 1982 Neb. Laws -.

99. LB. 568, § 5(l), 1982 Neb. Laws -.
100. As amended by LB. 568, § 39-669.07 contains specific provisions concerning

the procedures to be followed if the court grants probation or suspends sentence.
These provisions appear to conflict with the provisions of § 29-2260, as amended by
§ 3 of L.B 568, which apparently preclude a court from suspending sentence of im-
prisonment in the case of a person convicted of a misdemeanor (or felony) for
which mandatory imprisonment is specifically required (e.g., for first and second
offenses under the Class W misdemeanor). See notes 86-89 and accompanying text
supra. For a discussion of the resolution of the apparent conflict, see note 130 and
accompanying text infra. The conclusion drawn is that the probation provisions of
§ 39-669.07, as amended, prevail, and that the court does, in fact, have the authority
to grant probation or suspend sentence in case of DWI violations.

101. L.B. 568, § 5(1), 1982 Neb. Laws -. As a result, the absolute minimum pun-
ishment for a first DWI conviction is a suspension of driving privileges for 60 days,
and this is if the court suspends the sentence and grants probation. If the sentence
is not suspended, the penalty is as follows: under § 39-669.07(1), the DWI statute, a
first offender would suffer a six month license revocation; under § 28-106, the Class
W misdemeanor statute, the punishment would be seven days imprisonment and a
$200.00 fine.

102. LB. 568, § 5(2), 1982 Neb. Laws -.

103. Id. Subsection (2) of the prior law stated that in certain instances the mo-
tor vehicle involved could be impounded. NEB. REV. STAT. 39-669.07 (Supp. 1980).
There are no motor vehicle impoundment procedures under the new law. LB. 568,
§ 5, 1982 Neb. Laws -.

104. LB. 568, § 5(2), 1982 Neb. Laws -. As a result, the absolute minimum pun-
ishment for a second DWI conviction is a six month suspension of driving privileges
and 48 hours in jail, and this is if the court suspends the sentence or grants proba-
tion. If the sentence is not suspended, the penalty is as follows: under § 39-
669.07(2), the DWI statute, a second offender would suffer a one year license revoca-
tion; under § 28-106, the Class W misdemeanor statute, the punishment would be 30
days imprisonment and a $500.00 fine.
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fenders. 0 5 If the court does not suspend sentence, the penalty ap-
plicable for conviction of a third or subsequent offense is a
permanent license revocation, in addition to the three-to-six
months incarceration and fine applicable under Class W.10 6 If the
court grants probation or suspends sentence for any reason, the
new law requires a one year suspension of driving privileges and
confinement in the city or county jail for seven days as mandatory
conditions of probation or sentence suspension. 10 7

Immediately following subsection (3), the new law incorpo-
rates the following provision:

For each conviction under this section, the court shall as
part of the judgment of conviction make a finding on the
record as to the number of the defendant's prior convic-
tions under this section prior or subsequent to the effec-
tive date of this act, and the defendant's prior convictions
under a city or village ordinance enacted pursuant to this
section either prior or subsequent to the effective date of
this act. The defendant shall be given the opportunity to
review the record of his or her prior convictions, bring mit-
igating facts to the attention of the court prior to sentenc-
ing, and make objections on the record regarding the
validity of such prior convictions. 0 8

It is clear from this amendatory change that courts are required to
make a finding on the record as to the number of the defendant's
prior DWI convictions. 0 9 What is not clear, though, is how or why
these findings are to be made. The courts have been given no di-
rection concerning the procedure to be utilized in arriving at a de-
termination as to the number of prior convictions." 0 Nor does the
new law indicate the use to which these findings are to be

105. L.B. 568, § 5(3), 1982 Neb. Laws -.

106. Id.
107. Id. As a result, the absolute minimum punishment for a third DWI convic-

tion is a one year suspension of driving privileges and seven days in jail, and this is
if the court suspends the sentence and grants probation. If the sentence is not
suspended, the penalty is as follows: under § 36-669.07(3), the DWI statute, a third
or subsequent offender would suffer a permanent license revocation; under § 28-106,
the Class W misdemeanor statute, the punishment would be three to six months
imprisonment and a $500.00 fine.

At this point it is pertinent to reconsider § 2 of L.B. 568 which amended NEB.
REV. STAT. § 29-2219 (Reissue 1979). See notes 66-72 and accompanying text supra.
One of the two changes effected by § 2 was the grant to municipal courts of the
power to impose confinement as a condition of probation. When considered in light
of the mandatory confinement required for second and third offenders as conditions
of probation by § 39-669.07(2)-(3), the reason for the amendment to § 29-2219 be-
comes apparent.

108. L.B. 568, § 5, 1982 Neb. Laws - (emphasis added).
109. Id.
110. Id.
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placed."1 It should be specifically noted that the court is not di-
rected to sentence the defendant in accordance with these find-
ings. 112 In Nebraska, there are specific procedures which must be
followed in order to utilize prior convictions to enhance punish-
ment." 3 The new law's finding provision does not direct the court
to comply with these procedures in determining the number of
prior convictions. Therefore, had the new law gone on to require
sentencing in accordance with these findings, or if a court on its
own initiative were to use such findings as a basis for sentencing,
any sentence so imposed would be subject to direct attack." 4

Thus, it appears that these findings, once made, will be of no legal
significance."

15

The last amendatory change incorporated into section 39-
669.07 establishes that the offense of operating a motor vehicle
while under a permanent license suspension is to be a Class IV
felony. 116 No such offense existed under the former law."17

Section 6 of L.B. 568 amends section 39-669.08 of the Nebraska
Revised Statutes, the implied consent statute.1 8 The new law
states that any law enforcement officer may require any person ar-

111. Id.
112. Id.
113. In Haffke v. State, 149 Neb. 83, 30 N.W.2d 462 (1948), the Nebraska Supreme

Court set out the procedures to be followed where increased punishment is sought
under any statute providing for enhanced penalties upon subsequent conviction.
Id. at 95-96, 30 N.W.2d at 469. See note 171 infra. See also Danielson v. State, 155
Neb. 890, 54 N.W.2d 56 (1952), where the court stated: "We reiterate [the holding of
Haffke] that proof of ... [prior] convictions is. .. made by offering in evidence the
complaint or information, the judgment rendered on the verdict or the guilty plea,
evidence that the judgment has become final, and that defendant is the same per-
son presently before the court." Id. at 893, 54 N.W.2d at 58. The provision requiring
findings on the record as to the number of prior convictions does not specify that
compliance with the procedural guidelines set out in Haffke and Danielson is re-
quired. L.B. 568, §§ 5-6, 1982 Neb. Laws -.

114. State v. Mangelsen, 207 Neb. 213, 297 N.W.2d 765 (1980) (defendant was con-
victed of driving while under license suspension and sentenced as a second of-
fender; failure to properly prove the prior conviction resulted in reduction of
sentence to the level of a first offense on appeal).

115. See notes 108-113 and accompanying text supra. What these findings may
do, however, is contribute to the effort to reduce plea bargaining. Consider, for ex-
ample, a defendant with two valid prior convictions. The prosecuting attorney,
aware that this information would appear on the record, might be reluctant to sub-
ject himself to the adverse public reaction he would potentially create by accepting
a plea bargain without a publicly acceptable explanation.

116. L.B. 568, § 5,1982 Neb. Laws -. The new DWI law ends with the same two
provisions as did the former law, namely, one giving cities and villages the power to
enact conforming ordinances and another granting the court authority to require
offenders to attend, at their own expense, an alcoholism treatment program as a
condition of probation. Id.

117. NEB. REV. STAT. § 39-669.07 (Supp. 1980).
118. L.B. 568, § 6, 1982 Neb. Laws -, NEB. REV. STAT. § 39-669.08 (Reissue 1978).
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rested for DWI to submit to a chemical test of his or her blood,
breath or urine. 119 The consequences of refusing to consent to
such testing subjects one to both administrative and criminal sanc-
tions. 120 First, implied consent refusal invokes the administrative
revocation procedures of the Director of Motor Vehicles, which
provide that unless refusal is shown to have been reasonable, the
offender's license is to be summarily revoked.12 1 Section 7 of L.B.
568 increases the period of such revocation from six months to one
year.122 Second, under section 6 of the new law, a violation of the
implied consent statute is a Class W misdemeanor, and conviction
subjects one to the applicable penalties under section 39-669.08, the
implied consent statute, itself, as well as section 28-106, the Class
W misdemeanor statute.123 In this regard, the implied consent
statute operates in the same manner as the DWI statute. 24 In ad-
dition, the penalties contained in section 39-669.08 are identical to
those in 39-669.07.125 Other identical provisions include: (1) re-
quiring findings as to the number of prior convictions; (2) making
driving while under permanent license suspension a Class IV fel-
ony; and (3) granting cities and villages the authority to enact con-
forming ordinances. 126

Section 8 amends section 39-669.34 of the Nebraska Revised

119. L.B. 568, § 6, 1982 Neb. Laws -. The basic premise of the implied consent
law is that:

Any person who operates or has in his or her actual physical control a mo-
tor vehicle upon a public highway in this state shall be deemed to have
given his or her consent to submit to a chemical test of his or her blood,
urine, or breath, for the purpose of determining the amount of alcoholic
content in his or her body fluid.

Id. The law also states that a preliminary breath test may be required. Under the
prior law, the penalty for refusing to take the preliminary breath test was a fine of
between $50.00 and $100.00. NEB. REV. STAT. § 39-669.08 (Reissue 1978), repealed
1982. Under the new law such a violation is now a Class V misdemeanor, L.B. 568,
§ 6,1982 Neb. Laws -, for which the authorized punishment under NEB. REV. STAT.
§ 28-106 (Reissue 1979) is a flat $100.00 fine.

120. L.B. 568, § 6, 1982 Neb. Laws -.
121. Id. at §§ 6-7, 1982 Neb. Laws at -.
122. L.B. 568, § 7, 1982 Neb. Laws -, amended NEB. REV. STAT. § 39-669.16 (Reis-

sue 1978), increasing the period of administrative revocation from six months to one
year.

123. L.B. 568, §§ 1, 6, 1982 Neb. Laws -.

124. Compare L.B. 568, § 6 with § 5, 1982 Neb. Laws -.

125. Id. Under the former law the penalties contained in the implied consent
statute were also identical to those applicable under the DWI law. While the prior
law rather succinctly stated that an implied consent offender would be "punished in
the same manner as he would be if convicted for a violation of ... [the DWI stat-
ute] . . ." NEB. REV. STAT. § 39-669.08 (Reissue 1978), repealed 1982, L.B. 568 deletes
this language and instead repeats verbatim the entire body of license revocation
provisions and mandatory conditions or probation found in § 39-669.07. LB. 568, § 6,
1982 Neb. Laws -.

126. L.B. 568, § 6,1982 Neb. Laws -.
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Statutes, which governs employment driving permits. 27 Prior to
being amended by L.B. 568, the effect of section 39-669.34128 was
that drivers who had refused to take the chemical blood, breath or
urine test as required by the implied consent statute, and who had
subsequently lost their licenses administratively, were neverthe-
less able to obtain an employment driving permit valid for the en-
tire period of revocation. As amended by L.B. 568, the employment
driving permit program is no longer available to drivers whose
licenses have been administratively revoked for implied consent
refusal.

129

Section 9 of L.B. 568 is a severability clause,130 and section 10
provides for the repeal of certain statutes. 13 1 In addition to repeal-
ing the original wording of those sections that were amended, 132

section 10 also provides for the repeal of sections 39-669.31 and 39-
669.32, which governed the establishment of county and municipal
probation programs, pursuant to which the courts, under the for-
mer law, were allowed to waive the requirement that persons
placed on probation be ordered not to drive for thirty days. 133

127. Id. at § 8, 1982 Neb. Laws at -. NEB. REV. STAT. § 39-669.34 (Reissue 1978),
repealed 1982.

128. NEB. REV. STAT. § 39-669.34 (Reissue 1978), repealed 1982.
129. L.B. 568, § 8, 1982 Neb. Laws -. This relatively simple change, and the fact

that it was required, provides insight, not only into the philosophy and mechanics
of the new law, but into the old as well. One of the situations that L.B. 568 was
designed to correct was not so much a lack of applicable and, in most instances,
appropriately severe legislation, but rather an over-abundance of waivers, excep-
tions and loopholes, which too easily allowed offenders to avoid punishment. One
of L.B. 568's primary purposes, as evidenced by § 8, was to close loopholes and elim-
inate exceptions. See LEGISLATivE HISTORY, supra note 7, at 8626-28 (Statement of
Sen. Nichol).

130. L.B. 568, § 9, 1982 Neb. Laws -. "A clause is an act declaring, in effect, that
if one section or provision of the act is unconstitutional or invalid the validity of
other sections or provisions shall not be affected is common in modern legislative
practice ... ." 82 C.J.S. Statutes § 94 (1953). See, e.g., Tom & Jerry, Inc. v. Nebraska
Liquor Control Comm'n, 183 Neb. 410, 418, 160 N.W.2d 232, 238 (1968); Safeway
Stores, Inc. v. Nebraska Liquor Control Comm'n, 179 Neb. 817, 827-28, 140 N.W.2d
668, 675 (1966).

131. L.B. 568, § 10, 1982 Neb. Laws -.
132. Id. NEB. REV. STAT. §§ 28-106, 29-2219, 29-2260 (Reissue 1979); id. at § 39

669.07 (Supp. 1980); id. at §§ 39-669.08, 39-669.16, 39-669.34 (Reissue 1978).
133. L.B. 568, § 10, 1982 Neb. Laws -. NEB. REV. STAT. §§ 39-669.31 to -669.32 (Re-

issue 1979), repealed 1982. Under the new law a person placed on probation for a
violation of the DWI or implied consent statutes faces suspension of driving privi-
leges as a mandatory condition of probation. L.B. 568, §§ 5-6, 1982 Neb. Laws -.
The period of suspension varies in length depending upon whether the violation is a
first (60 days), second (six months), or subsequent (one year) offense. See notes
88-94, 108 and accompanying text supra. Under the prior law a person placed on
probation similarly faced suspension of driving privileges as a condition of proba-
tion, but this period of suspension did not increase with subsequent offenses. NEB.
REV. STAT. § 39-669.07(1)-(3) (Supp. 1980) (30 days for all violations). More impor-
tantly, however, under the prior law this condition of probation could be waived by
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DISCUSSION OF POTENTIAL PROBLEM AREAS

Conflict Between Section 3 and Sections 5 and 6

Section 3 of L.B. 568 amended section 29-2260 of the Nebraska
Revised Statutes to read in part: "Whenever a court considers sen-
tence for an offender convicted of either a misdemeanor or a felony
for which mandatory imprisonment is not specifically required, the
court may withhold sentence of imprisonment .... ,,134 This word-
ing implies that if mandatory imprisonment is specifically re-
quired, then the court is precluded from withholding sentence of
imprisonment or from granting probation. 135 The apparent effect
of this amendment, when considered in conjunction with the word-
ing of the new Class W misdemeanor, is that, in the case of a per-
son convicted of violating either the DWI or implied consent
statutes, the court is precluded from suspending the mandatory
period of imprisonment applicable under Class W. 136 In conflict
with this result, however, are those provisions contained in sec-
tions 5 and 6 of L.B. 568, which deal with the procedures to be fol-
lowed "[i]f the court places . . . [the DWI or implied consent
offender] on probation or suspends the sentence for any rea-
son. . ... "137 The apparent effect of this wording is to allow for
suspension of sentence and probation.138

The conflict between section 3 and sections 5 and 6 mandates
the application of the rule of statutory construction which states
that since the intention of the legislature, embodied in a statute, is
the law,13 9 the courts shall ascertain and give effect to such inten-
tion whenever possible.140 In so construing a legislative enact-
ment, the intention or purpose of the legislature is to be
determined not from any single part or section, but from a general

the court under specific probation programs developed pursuant to NEB. REV. STAT.
§§ 39-669.31 to -669.32 (Reissue 1979). These provisions were repealed by § 10 of L.B.
568. The mandatory conditions of probation specified under the new DWI and im-
plied consent laws are not subject to waiver. L.B. 568, §§ 5-6, 1982 Neb. Laws -.
This further demonstrates the intent of L.B. 568 to close previously existing loop-
holes. See note 129 supra.

134. L.B. 568, § 3, 1982 Neb. Laws -. NEB. REV. STAT. § 29-2260 (Reissue 1979)
(emphasis added).

135. See note 88 and accompanying text supra.
136. Id.
137. L.B. 568, §§ 5-6, 1982 Neb. Laws - (emphasis added). This wording appears

in subsections (1), (2) and (3) of the new DWI and implied consent statutes.
138. Id.
139. 82 C.J.S. Statutes § 321 (1953).
140. Id. State v. Orosco, 199 Neb. 532, 539, 260 N.W.2d 303, 308 (1977) (holding that

when it becomes the obligation of the court to construe a statute, the principal ob-
jective is to determine legislative intent).
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consideration of the act as a whole.141 The court may also resort to
the legislative history.142 When these avenues of investigation are
utilized, it becomes clear that the intent of the legislature was that
the courts should be able to suspend sentence and impose proba-
tion under both the DWI and implied consent statutes.' 43 This re-
sult, together with a recent opinion of the Nebraska Attorney
General,' 44 leads to the conclusion that the probation provisions of
the new DWI and implied consent statutes are, in fact, available to
the courts in sentencing DWI and implied consent offenders under
L.B. 568.145 However, it should be noted that when used in this

141. Equal Opportunity Comm'n v. Weyerhaeuser Co., 198 Neb. 104, 109, 251
N.W.2d 730, 733 (1977). See, e.g., Allen v. Tobin, 155 Neb. 212, 219, 51 N.W.2d 338, 341
(1952); In re Silberman, 153 Neb. 338, 343, 44 N.W.2d 595, 599 (1950).

142. Placek v. Edstron, 148 Neb. 79, 83, 26 N.W.2d 489, 493 (1947) (holding that
"[t] he courts may have recourse to historical facts or general information, in order
to aid them in interpreting ... [a statute's] provisions."). See 82 C.J.S. Statutes
§ 355 (1953).

143. L.B. 568, §§ 1-10, 1982 Neb. Laws - (note specifically §§ *5-6, the DWI and
implied consent provisions, which both contain specific references to sentence sus-
pension and probation; as well as § 2, which amends NEB. REV. STAT. § 29-2219 (Re-
issue 1979), and grants municipal courts increased probationary sentencing
powers). See also LEGISLATIVE HISTORY, supra note 7, at - (pp. 6, 74, 80 of April 5,
1982, floor debate on L.B. 568) (Statement of Sen. Nichol).

144. Op. Neb. Att'y Gen. No. 266 (July 1, 1982). The Attorney General stated:
We believe a review of the legislative history strongly indicates that it was
not the intention of the Legislature to deny courts sentencing persons
found guilty of a violation of § 39-669.07 the option of sentencing persons to
probation. Senator Nichol, in summarizing the effect of L.B. 568 on the floor
of the Legislature, stated: "The judge can make a decision whether you
should have probation or not, discuss it with you. We have to leave the
judges something to do." Floor Debate on L.B. 568, April 15, 1982.
Therefore, it is our opinion that the probation provisions of § 5 of L.B. 568
are available to the courts in sentencing persons found guilty of a violation
of § 39-669.07 notwithstanding the language of § 3 of that bill.

Id.
145. The result of this conclusion appears to be to render the amendatory

change to NEB. REV. STAT. § 29-2260 (Reissue 1979) completely inoperative. See
note 88 and accompanying text supra. It was therein concluded that the amend-
ment to § 29-2260 was not intended to preclude probation in the case of third Class
W convictions. This conclusion was based on the fact that if probation were pre-
cluded in the case of third Class W convictions, then the amendment to § 29-2260
would have to be interpreted as also precluding probation in the case of those fel-
ony classifications contained in NEB. REV. STAT. § 29-105 (Reissue 1979), where min-
imum terms are similarly specified. Since there was no evidence of legislative
intent to restrict felony sentencing in this manner, and positive evidence of an at-
tempt not to deform the penalty structure of the criminal code, it was concluded
that the amendment to § 29-2260 could be interpreted as apparently precluding pro-
bation only in the case of first and second Class W convictions. See note 88 supra.
However, as concluded in the text above, the amendment to § 29-2260 does not pre-
clude probation for first and second Class W convictions. Therefore, this provision
seems to be completely devoid of operative effect.

This fact raises the rather interesting question as to why the described amend-
ment to § 29-2260 was included. One possible explanation is that the original intent
of the drafters had been to utilize mandatory sentences-rather than the mandatory
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statutory context, "probation"--in contrast to its usual meaning-
requires a period of incarceration for second, third and subsequent
offenders.146 This result furthers the intended deterrent effect of
the new statute.

Enhancement of Punishment

In Nebraska, DWI and implied consent refusal are two sepa-
rate and distinct crimes. 147 As demonstrated in State v. Stabler,148

an individual can be charged, tried, convicted and sentenced for a
violation of either, or both, even if the two violations resulted from
the same incident.149 The defendant in Stabler had been arrested
on April 26, 1980, for suspected DWI, and he refused to take the
breathalyzer test. 50 He was subsequently charged with "refusal
to submit to a chemical test under § 39-669.08, and with driving
while intoxicated, third offense, under § 39-669.07. . . .115 On May
9, 1980, Stabler was found guilty in county court on the refusal
charge and was sentenced accordingly. 152 The DWI charge was
tried later in the district court.153 During this trial, the defendant

conditions of probation that were ultimately enacted-to achieve L.B. 568's objec-
tive of establishing mandatory minimum terms of imprisonment. See COMMrrrEE
STATEMENT, supra note 11, at 1 (Introducer's Statement of Intent, wherein Sen. Ha-
berman stated: "This bill has mandatory sentencing for persons convicted of DWI."
Id. (emphasis added)). Viewed from this perspective, the amendment to § 29-2260
can be explained. If mandatory sentences were to have been employed, the incor-
poration of a provision precluding suspension of sentence would have been neces-
sary. If this explanation is correct, it can only be assumed that when the decision to
change from mandatory sentences to mandatory conditions of probation was made,
the amendment to § 29-2260 was inadvertently retained.

146. See L.B. 568 §§ 5(1)-(3), 6(l)-(3), 1982 Neb. Laws -. See generally Best &
Birzon, Conditions of Probation: An Analysis, 51 GEO. L.J. 809 (1963), wherein the
authors stated:

A condition of imprisonment as one of a number of conditions imposed
with probation is theoretically inconsistent with the rationale of probation.
Probation is based upon the premise that the offender has been found fit to
re-enter society, supervised to some degree, but otherwise enjoying the
same freedom as anyone else. There is simply no way to reconcile incar-
ceration with this premise.

Id. at 829.
147. Compare NEB. REV. STAT. § 39-669.07 (Supp. 1980) (DWI statute) with id. at

§ 39-669.08 (Reissue 1979) (implied consent statute).
148. 209 Neb. 298, 306 N.W.2d 925 (1981).
149. Id. at 301, 306 N.W.2d at 926-27.
150. Id. at 300, 306 N.W.2d at 926.
151. Id. Although the court stated that the defendant was charged with "driving

while intoxicated, third offense, under § 39-669.07. . ." id., this terminology is inac-
curate. The only charge applicable under § 39-669.07 is driving while intoxicated;
whether the specific violation is a first, second, third or subsequent offense relates
to the enhancement of punishment. See notes 67-70 and accompanying text supra.

152. 209 Neb. at 300, 306 N.W.2d at 926.
153. Id. Under the prior law a third DWI violation was a Class IV felony over
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alleged that his conviction on the refusal charge barred the DWI
prosecution.1M This plea was overruled, and Stabler was found
guilty of driving under the influence of alcohol and was sentenced
to one to two years imprisonment.1 5 5 He appealed, arguing that
since the transcript of the refusal trial was the basis of his DWI
conviction, both charges constituted the same offense and thus the
latter DWI conviction and sentence violated the double jeopardy
clause of the fifth amendment to the United States Constitution. 156

In affirming Stabler's DWI conviction, the Nebraska Supreme
Court held:

It is clear from reading the statutes involved in this case
that they create separate and distinct offenses. A convic-
tion for refusal to submit to a chemical test requires proof
that the defendant was advised of the consequences of re-
fusing; the defendant was requested to provide a sample
of his blood, breath, or urine; and the defendant refused to
submit a sample. None of these facts are elements of the
crime of driving while under the influence. 5 7

Under L.B. 568, although the DWI and implied consent statutes
continue to represent completely separate and distinct crimes, a
violation of either is now a Class W misdemeanor. 5 8 Therefore, if
an individual with no prior convictions was arrested for DWI, re-
fused to take the breath test, and was subsequently convicted of
implied consent refusal and driving while intoxicated, the driver's
record would consist of two Class W misdemeanor convictions,
both having resulted from the same incident. 15 9 The question this
scenario presents is whether either of these convictions can be
used to enhance the punishment applicable to the other, and
thereby invoke Class W's "second conviction" penalties.1 60

which the county (and municipal) courts lacked jurisdiction. NEB. REV. STAT. § 39-
669.07 (Reissue 1978), repealed 1982. See note 77 and accompanying text supra.

154. 209 Neb. at 300, 306 N.W.2d at 926.
155. Id.
156. Id. The fifth amendment to the Constitution reads in pertinent part: "No

person shall be ... subject for the same offense to be twice put in jeopardy of life or
limb. . . ." U.S. CONST. amend. V.

The equivalent provision of the Nebraska Constitution states: "No person shall
be compelled, in any criminal case, to give evidence against himself, or to be twice
put in jeopardy for the same offense." NEB. CONST. art. I, § 12.

157. 209 Neb. at 301, 306 N.W.2d at 927. Stabler's contention that DWI was a
lesser-included offense of the crime of refusal was similarly dismissed by the court.
Id.

158. LB. 568, §§ 5-6, 1982 Neb. Laws -. This is without regard to whether the
violation in question is a first, second, third or subsequent offense. See note 36 and
accompanying text supra.

159. L.B. 568, §§ 1, 5, 6, 1982 Neb. Laws -.

160. Id. at § 1, 1982 Neb. Laws at -. This question is important for two reasons.
First, because of the fact that under the new law all implied consent and DWI viola-
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When considering statutes authorizing enhanced penalties for
subsequent offenses, under some authorities, the conviction of the
first offense does not have to precede the commission of the princi-
pal offense for which enhancement is sought.161 This position,
however, is the minority rule and has been described as being sup-
ported by no more than "[a] few cases .... ,,162 The same source,
in discussing the majority rule, states:

Numerous cases involve the construction of statutes en-
hancing the penalty for second and subsequent offenses,
and it is generally held ... that such statutes are to be
construed as meaning that the second offense, in order to
be available for the purpose of increasing the penalty,
must have been committed subsequently to the commis-
sion and conviction of the first offense.1 63

The question as to whether either of two Class W misdemeanors
resulting from the same incident can be used to enhance the pun-
ishment applicable to the other is one of first impression in this
state.164  However, it can be anticipated that the Nebraska
Supreme Court, based on its holding in State v. Pierce,165 will

adopt the majority rule.' 66

In Pierce, the defendant had been convicted in district court of
unlawfully delivering a controlled substance, and the state argued
that this conviction, in conjunction with two previous convictions,
triggered the application of the habitual criminal statute. 167 Pierce
appealed, arguing that because his two prior offenses had been
committed on the same day, prosecuted in the same Information
and resulted in concurrent sentences, he had not been "twice con-
victed of a crime, sentenced and committed to prison . . .as re-
quired by section 29-2221," the habitual criminal statute. 68 In
responding to Pierce's contentions, the court stated:

tions are Class W misdemeanors, and since enhancement under Class W is keyed
strictly to the number of prior Class W convictions, an implied consent conviction
may be used to enhance a DWI conviction, and vice versa. Id. at §§ 5-6, 1982 Neb.
Laws at -. This issue is also significant because it is one of first impression in that
under the old law, although a prior DWI conviction could be used as basis for en-
hancing a subsequent DWI conviction, a prior DWI conviction could not be used to
enhance a subsequent implied consent conviction, or vice versa. See NEB. REV.
STAT. § 39-669.07 (Supp. 1980) (prior DWI statute); id. at § 39-669.08 (Reissue 1979)
(prior implied consent statute).

161. 24B C.J.S. Criminal Law § 1960(5) (1962); Annot., 24 A.L.R.2d 1252 (1952).
162. Annot., 24 A.L.R.2d 1252 (1952).
163. Id.
164. See note 160 supra.
165. 204 Neb. 433, 283 N.W.2d 6 (1979).
166. See notes 167-70 and accompanying text infra.
167. 204 Neb. at 434, 283 N.W.2d at 7.
168. Id. at 440, 283 N.W.2d at 10.
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Defendant contends. . [that] the statute should be inter-
preted to require that a second offense, in order to support
a finding of habitual criminality, must have been commit-
ted after the commission and conviction of the first of-
fense. We would agree that such reasoning would be
applicable to the principal offense, i.e., the offense for which
enhancement is sought must have been committed after
conviction and sentencing for the two prior offenses.169

Based on this holding, and the similarity between the enhance-
ment principles applicable under the habitual criminal statute and
those applicable under the DWI and implied consent statutes, it
can be concluded that in the case of two Class W convictions re-
sulting from the same incident, neither of those convictions can be
used as a basis for enhancing the punishment applicable to the
other.

170

Assume, however, that the same sequence of events occurs,
involving the same driver one year later, and that this driver is
once again found guilty of violating both the DWI and implied con-
sent statutes. Prior to the judgment of conviction and imposition
of sentence, the prosecutor, assuming the proper procedures had
been followed in filing the complaint,' 7 ' would have the opportu-

169. Id. at 441-42, 283 N.W.2d at 11 (emphasis added).
170. The principles of enhancement of punishment under Nebraska's habitual

criminal statute, NEB. REV. STAT. § 29-2221 (Reissue 1979), and those applicable
under the DWI statute are closely related. In Haffke v. State, 149 Neb. 83, 30 N.W.2d
462 (1948), in discussing the enhancement provisions of the DWI law, the Nebraska
Supreme Court stated: "The penalties are in effect habitual criminal penalties lim-
ited to one 'crime' defined in the statute." Id. at 89, 30 N.W.2d at 466. Later in the
opinion, the court, in discussing an amendment to the habitual criminal statute,
NEB. REV. STAT. § 29-2221 (1943), stated:

While the above statute by its terms applies only to the Habitual Criminal
Act ... it announces rules of practice and procedure that, as a matter of
sound public policy, should apply to any statute which imposes the duty
upon a court to inflict a greater punishment upon the repetition of an
offense.

149 Neb. at 95, 30 N.W.2d at 469. The court then announced the rules of practice and
procedure that were henceforth to apply "under any statute defining one crime and
providing for an enhanced penalty upon conviction of a second or subsequent of-
fense." Id. See note 171 infra.

The changes incorporated into NEB. REV. STAT. § 29-2221 (1943) by the amenda-
tory legislation referred to in Haffke, and construed by the court as applying to any
statute enhancing penalties for subsequent offenses, are contained in the present
version of the habitual criminal statute. See NEB. REV. STAT. § 29-2221 (Reissue
1979). Thus the link between habitual criminal and DWI enhancement principles
remains close. Id. It can therefore be concluded that the principles of enhance-
ment under the habitual criminal statute discussed in Haffke and Pierce apply to
L.B. 568. The new DWI law is "[a] statute defining one crime and providing for an
enhanced penalty upon conviction of a second or subsequent offense .... ." 149
Neb. at 95-96, 30 N.W.2d at 469.

171. In Haffke v. State, 149 Neb. 83, 30 N.W.2d 462 (1948), the Nebraska Supreme
Court set out the procedures to be utilized where increased punishment is sought
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nity of using the individual's first DWI and implied consent convic-
tions to enhance the punishment applicable to the second set of
convictions. 7 2 If the prosecutor was successful in proving the
prior convictions,173 enhanced penalties would be in order. 7 4

Under section 39-669.07, the DWI statute, and section 39-669.08, the
implied consent statute, those penalties applicable for second of-
fenders would apply.175 However, under section 28-106, the Class
W misdemeanor statute, it is uncertain which penalty provisions
would apply.176 This uncertainty arises from the fact that under
Class W, enhancement of punishment is predicated on the number

under any statute providing for enhanced penalties upon subsequent conviction.
The court stated:

In the absence of a provision placing upon the jury a duty with reference to
the penalty, where punishment is sought under any statute defining one
crime and providing for an enhanced penalty upon conviction of a second
or subsequent offense: (1) The facts with reference thereto must be alleged
in the complaint, indictment or information upon which the accused is
prosecuted; (2) the fact that the accused is charged with having committed
a second or subsequent offense should not be an issue upon the trial and
should not in any manner be disclosed to the jury; (3) if the accused is
convicted, before sentence is imposed a hearing should be had before the
court without a jury as to whether or not there have been any prior convic-
tions of the accused under the same statute; (4) the accused should be
given notice of the time of hearing at least three days prior thereto; and
(5) at the hearing if the court finds from the evidence submitted that the
accused has been convicted prior thereto under the same statute, the court
should sentence the accused accordingly to the enhanced penalty applica-
ble to the facts found.

Id. at 95-96, 30 N.W.2d at 469 (emphasis added). See also NEB. REV. STAT. 29-2221
(Reissue 1979).

172. L.B. 568, §§ 5-6, 1982 Neb. Laws -.
173. See State v. Danielson, 155 Neb. 890, 893, 54 N.W.2d 56, 58 (1952) (reiterating

the holding of State v. Haffke that proof of prior convictions for the purpose of im-
posing enhanced punishment requires offering in evidence: (1) the complaint of
information; (2) the judgment rendered on the verdict or guilty plea; (3) proof that
the judgment has become final; and (4) proof that the defendant is the same person
presently before the court). See also State v. Orosco, 199 Neb. 532, 541, 260 N.W.2d
303, 309 (1977) (discussing proof of prior convictions for the purpose of imposing
enhanced punishment, holding that a judgment of conviction may be proved by a
certified copy thereof); State v. Roan Eagle, 182 Neb. 535, 538, 156 N.W.2d 131, 133
(1968) (holding that an authenticated record establishing a prior conviction of a
defendant with the same name is prima facie sufficient to establish the identity for
purposes of enhancing punishment and, in the absence of a denial or contradictory
evidence, is sufficient to support a finding by the court that the accused had been
convicted prior thereto); Poppe v. State, 155 Neb. 527, 536-38, 52 N.W.2d 422, 427-28
(1952) (holding that when a proper record of a previous conviction has been pro-
duced it becomes a matter of law for the court to determine whether such record
establishes a previous conviction for the purpose of imposing enhanced punish-
ment). See generally NEB. REV. STAT. § 27-902(4) (Reissue 1979) (self-authentica-
tion; dealing with certified copies of official records); id. at § 27-1005 (public records,
proof of contents).

174. L.B. 568, §§ 5-6, 1982 Neb. Laws -.

175. Id. at §§ 5(2), 6(2), 1982 Neb. Laws at -.
176. Id. at § 1, 1982 Neb. Laws at -.
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of prior Class W convictions and, in the instant example, the indi-
vidual in question already has two such prior convictions. 177 The
question to be resolved is whether the two prior convictions can be
counted consecutively, and thus be used as a basis for enhancing
the punishment applicable to the subsequent violations to the
level of third or subsequent offenses. Arguably, if the two prior
convictions at issue both resulted from the same incident, and
neither could be used as a basis for enhancing the punishment ap-
plicable to the other,178 those same convictions would be ineligible
for use as a basis for enhancing a subsequent violation to the level
of a third offense. This, however, may not be the case in Nebraska,
as a further analysis of State v. Pierce reveals. 7 9 In Pierce, the
defendant argued that the habitual criminal statute should be in-
terpreted to require that the second of the two prior convictions
necessary to support a finding of habitual criminality must have
been committed after conviction for the first.180 Although agreeing
that such reasoning was applicable to the principal offense, the
court continued: "However, we do not believe that a reading of our
statute on its face requires or supports such a holding with regard
to the prior offenses themselves."'18 1 In affirming Pierce's convic-
tion, the court went on to state that "[ilt makes no difference...
that there was no time interval between conviction and commit-
ment for the first offense and commission of the second.' 8 2

Therefore, based on the Nebraska Supreme court's interpreta-
tion of the chronological sequence of prior convictions, as related
to the enhancement of punishment under the habitual criminal

177. Id.
178. See notes 160-70 and accompanying text supra.
179. 204 Neb. 433, 283 N.W.2d 6 (1979).
180. Id. at 434-35, 283 N.W.2d at 7-8.
181. Id. at 442, 283 N.W.2d at 11. Pierce subsequently filed a petition for writ of

habeas corpus to the United States District Court for the District of Nebraska.
Pierce v. Parratt, 666 F.2d 1205, 1207 (8th Cir. 1981). Relief was denied and he ap-
pealed to the Eighth Circuit. Id. at 1205. In affirming the trial court's denial, the
court stated: "Although the Nebraska court's interpretation of its statute may con-
flict with the interpretation other states have given their habitual offender statutes,
the Nebraska court's ruling does not violate any federal constitutional guarantees."
Id. at 1207. The Eighth Circuit again reviewed the constitutionality of the Nebraska
court's interpretation of the chronological sequence of prior convictions as related
to the habitual criminal statute in Kerns v. Parratt, 672 F.2d 690 (8th Cir. 1982).
There the petitioner claimed that "because his first two convictions arose from the
same 'criminal episode,' it ... [was] unconstitutional to treat his next 'episode' as a
third offense. . . ." Id. at 692. In once again affirming the district court's denial of
habeas corpus relief, the court stated: "the Nebraska Supreme Court has held that
the habitual offender statute properly applies to a third conviction even where the
first two convictions are not separated by any time interval. See State v. Pierce
.... .Id.

182. 204 Neb. at 443, 283 N.W.2d at 11-12 (emphasis added).
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statute, and the impact such interpretation has on other enhance-
ment statutes, specifically section 28-106, it can be concluded that
two prior Class W convictions, both of which resulted from the
same incident, can be used to enhance the punishment applicable
in a subsequent violation to the level of a third offense under Class
W.183 Thus, after only two incidents, a person could be sentenced
as a third offender.

Mandatory Conditions of Probation

If the court places an offender on probation or suspends sen-
tence for any reason, L.B. 568 requires that certain mandatory con-
ditions of probation be imposed. 184 These mandatory conditions
range from requiring a sixty day license suspension for a first of-
fense, forty-eight hours in jail and a six month suspension for a
second offense, to seven days confinement and a one year suspen-
sion for a third offense. 185 These conditions cannot be waived, de-
ferred, or suspended, and there are no exceptions. 186  They
represent-the absolute minimum punishment the convicted DWI
offender can expect to receive, and thus represent the heart of the
new law which was designed to deter driving while intoxicated
through the fear of mandatory punishment. 187

Accepting the premise that fear of punishment will deter
drunk driving, and, therefore, that a minimum level of mandatory
punishment was required, it is nevertheless curious to note the
means employed by the Unicameral to implement this objective.
Under L.B. 568, minimum punishment is effected not by mandatory
minimum sentences,188 but rather by mandatory conditions of

183. See notes 171-82 and accompanying text supra.
184. See L.B. 568, §§ 5-6, 1982 Neb. Laws -.

185. Id.
186. Id.
187. Id. See, e.g., LEGISLATIVE HISTORY, supra note 7, at - (p. 3 of April 5, 1982,

floor debate on L.B. 568) (Statement of Sen. Hoagland); COMMITTEE COMMENTS,
supra note 11, at 1 (Introducer's Statement of Intent).

188. The power of the legislature to impose mandatory sentences or to prohibit
the granting of probation or suspension of sentence for specific crimes is estab-
lished and could have been utilized by the Nebraska Unicameral. Op. Neb. Att'y
Gen. No. 169, 1982 Neb. Legis. J. 162 (January 6, 1982). The Attorney General stated:

[IIt is clear that the Legislature is vested with the power to define crimes
and to affix penalties for those crimes within constitutional limits. We do
not perceive any constitutional infirmities with imposing a mandatory jail
sentence for the offense of driving under the influence of intoxicating li-
quor, with the caveat that the sentence imposed should not be cruel and
unusual.

Id. This opinion was expressed in response to a question by Sen. Haberman, L.B.
568's introducer. See also United States v. Bridgeman, 523 F.2d 1099, 1121 (D.C. Cir.
1975) (statute relating to mandatory minimum sentences was properly applied and
was constitutional); Draughn v. State, 539 P.2d 1389, 1391 (Okla. 1975) (statute pro-
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probation .189

Requiring mandatory conditions of probation creates a poten-
tial separation of powers problem which centers on the concept
that courts have inherent power to suspend sentence and grant
probation, and that this power is violated when the legislature dic-
tates mandatory conditions of probation.190 This issue was ad-
dressed in a recent opinion of the Nebraska Attorney General.19 1

The Attorney General concluded that since the legislature has the
sole authority to create or deny the option of probation, it did not
violate the concept of separation of powers by mandating certain
conditions of probation. 192 He stated: "The concept that Nebraska
courts have powers of probation in the absence of legislative au-
thorization was rejected in Cooper [sic] v. State . .. [and] was
again specifically rejected in State v. Randolph .... ,,193

In Casper v. State,194 the defendant, upon conviction of lar-
ceny, had been placed on probation by the district court, even
though the applicable probation statute did not extend to that
crime. 195 In reversing the judgment and thereby rejecting the con-
cept of inherent judicial power to grant probation, the court stated:

The act [authorizing probation] . .. does not apply to per-
sons convicted of certain crimes .... Among these is'...
larceny ... (from) the person.' We find no other section
of this statute conferring such power .... We are reluc-
tant to reverse the order of probation in this case, but feel
compelled to obey the statute. The facts justified the or-
der, if the law did not prohibit [it] .... 196

scribed suspended sentence on all but first sale of marijuana); People v. Bryant, 47
A.D.2d 51, -, 365 N.Y.S.2d 223, 232-33 (1975) (mandatory minimum sentence provi-
sion held not to constitute such inflexibility as to constitute cruel and unusual pun-
ishment); Annot., 81 A.L.R.3d 1192 (1977) (discussing the validity of state statutes
imposing mandatory minimum sentence or prohibiting the granting of probation or
suspension of sentence for narcotics offenses); Annot., 100 A.L.R.3d 431 (1980) (dis-
cussing validity of statutes prohibiting or restricting parole, probation or sus-
pending of sentence in cases of violent crimes) (emphasis added). See generally
note 207 infra.

189. L.B. 568, §§ 5-6, 1982 Neb. Laws -.

190. See generally Ex parte United States, 242 U.S. 27, 42 (1916) (involving an
extensive analysis of the issue as to whether there exists inherent judicial power to
suspend sentence and grant probation, concluding that such power does not exist
absent legislative authorization).

191. Op. Neb. Att'y Gen. No. 268 (July 16, 1982).
192. Id.
193. Id. In the citation contained in the Attorney General's Opinion, "Casper" is

mistakenly referred to as "Cooper."
194. 100 Neb. 367, 160 N.W. 92 (1916).
195. Id. at 367, 160 N.W. at 93.
196. Id. at 370, 160 N.W. at 94.
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In State v. Randolph,197 the defendant was sentenced to ten
years imprisonment upon conviction for second degree murder,
and subsequently appealed the district court's refusal to place her
on probation.198 The district court had "reluctantly denied proba-
tion on the single ground of statutory ineligibility."'199 On appeal,
the parties differed as to the meaning of the applicable probation
statutes, and the defendant argued that any "doubts should be re-
solved in her favor because of an inherent judicial power [to sus-
pend sentences] rooted in the common law. .... ,,2oo The court,
citing numerous supporting authorities, among them Ex parte
United States20 1 and Casper v. State,20 2 once again rejected the
concept that Nebraska courts have inherent powers to grant proba-
tion in the absence of legislative authority.20 3 Based on the Attor-
ney General's opinion,20 4 an analysis of the Nebraska court's
position as enunciated in Casper and Randolph,20 5 and the holding
of the United States Supreme Court in Ex parte United States,20 6 it

is suggested that the mandatory conditions of probation required
by L.B. 568 do not violate the doctrine of separation of powers.20 7

197. 183 Neb. 506, 162 N.W.2d 123 (1968).
198. Id. at 507, 162 N.W.2d at 123.
199. Id.
200. Id. at 507, 162 N.W.2d at 124.
201. 242 U.S. 27 (1916). This decision has been described as "the keystone of the

arch" supporting the proposition that there exists no inherent judicial power to sus-
pend sentences. State ex rel. Sonner v. Shearin, 272 Md. 502, -, 325 A.2d 573, 580
(1974). There the court stated: "In [Ex parte United States] Mr. Chief Justice
White examined and rejected for the [United States Supreme] Court contentions
that courts were possessed of inherent judicial power to suspend sentence, [and]
that there was support for that proposition at common law. . . ." Id. at -, 325 A.2d
at 580.

202. 100 Neb. 367, 160 N.W. 92 (1916).
203. 183 Neb. 506, 507-08, 162 N.W.2d 123, 124 (1968).
204. See note 191 and accompanying text supra.
205. See State v. Randolph, 183 Neb. 506, 162 N.W.2d 123 (1968); Casper v. State,

100 Neb. 367, 160 N.W. 92 (1916).
206. See notes 190, 201 supra.
207. Additional support for this conclusion is derived from the fact that L.B. 568

is not the first Nebraska law to require mandatory conditions of probation. See
NEB. REV. STAT. § 28-416 (Reissue 1979), which states in pertinent part: "(7) If a
person is placed on probation, as a condition of probation he shall satisfactorily
attend and complete appropriate treatment and counseling on drug abuse ......
(emphasis added); id. at § 29-2219(5), amended 1982. Subsections (1) and (3) of
this statute were amended by L.B. 568. Subsection (5) states in pertinent part: "In
all cases in which the offender is guilty of assault or battery and the victim is the
offender's spouse, a condition of probation shall be mandatory counseling as pro-
vided by ... [certain] sections". (emphasis added).

For a discussion of other jurisdictions where statutes similarly require the im-
position of specific conditions of probation in all cases where probation is granted,
see Best & Birzon, Conditions of Probation: An Analysis, 51 GEo. L.J. 809, 817
(1963); R. DAWSON, SENTENCING 101-02 (1969). See generally Note, Judicial Review
of Probation Conditions, 67 COLUm. L. REV. 181 (1967); Greenberg, Probation Condi-
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CONCLUSION

L.B. 568 embodies an innovative approach to dealing with the

tions and the First Amendment: When Reasonableness Is Not Enough, 17 COLUM.
J.L. & SOC. PROBS. 45 (1981); MODEL PENAL CODE §§ 6.02(3) (sentence suspension),
301.1 (conditions of suspension or probation) (Proposed Official Draft 1962); ABA
STANDARDS RELATING TO SENTENCING ALTERNATIVES AND PROCEDURES § 2.3, com-
ment d (Approved Draft 1968); P. O'DONNELL, M. CHURGIN & D. CURTIS, TOWARD A
JUST AND EFFECTIVE SENTENCING SYSTEM 100-02 (1977) (§ 2103 of the author's pro-
posed federal sentencing statute provides for mandatory and discretionary condi-
tions of probation).

A recent county court decision addressed the constitutionality of the
mandatory conditions of probation, although not from a separation of powers per-
spective. See State v. Mulinix, Crim. 82, Doc. 1605 (County Ct. of Hall County, Neb.,
Sep. 23, 1982) (slip op. on file with Creighton L. Rev.). In Mulinix, the court held:
"[Tlhose portions of LB 568 purporting to require mandatory suspension of opera-
tor's privileges for persons placed on probation for operating a motor vehicle under
the influence of alcohol are, and are hereby declared, unconstitutional and void."
Id. slip op. at 3. The court reasoned:

[The] mandatory suspension of operator's privileges in all cases, including
those where the Defendant is placed on probation, would place certain de-
fendants in the untenable position of choosing to be continuing law viola-
tors [by driving while under suspension] or public wards. Such an act on
the part of the State would constitute cruel and unusual punishment pro-
hibited by Amendment VIII of the U.S. Constitution and violate the equal
protection and due process clauses of Amendment X1V and similar clauses
of the Constitution of the State of Nebraska.

Id. slip op. at 2. It is believed that this decision was in error and will be reversed on
appeal to the district court.

In Ex parte United States, 242 U.S. 27, 42 (1916), State v. Randolph, 183 Neb. 506,
507, 162 N.W.2d 123, 123 (1968) and Casper v. State, 100 Neb. 367, 370, 160 N.W.2d 92,
94 (1916) it was established that courts do not possess inherent power to suspend
sentence or grant probation, and that the legislative branch of government has com-
plete authority over the decision whether to authorize probation for any particular
crime. Based on this legislative authority, it was concluded above that L.B. 568's
imposition of mandatory conditions of probation did not violate separation of power
principles. In other words, a condition of probation is not unconstitutional simply
because it is mandatory. See notes 204-07 and accompanying text supra. Thus, the
issue in Mulinex was not whether the Unicameral had the power to impose a
mandatory condition of probation, but rather, whether the substantive content of
the mandatory condition violated the constitutional guarantees of (1) due process,
(2) equal protection, and (3) freedom from cruel and unusual punishment. The
substantive content of the condition of probation addressed in Mulinex was the
requirement for mandatory suspension of driving privileges. Id. slip op. at 2-3.
Thus, the ultimate issue was whether the mandatory suspension of driving privi-
leges is constitutional-without regard to whether such mandatory suspension is
invoked via a mandatory condition of probation or a sentence not subject to suspen-
sion or probation. This conclusion follows from the fact that the court's language
implies that it would have reached the same result even if the mandatory suspen-
sion was required by mandatory sentence. Id. slip op. at 2. What the court found
objectional was the "mandatory suspension of operator's privileges in all cases
.... " Id. (emphasis added), not the mode of implementation.

L.B. 568 does, in fact, mandate the loss of driving privileges "in all cases." See
L.B. 568, §§ 5-6, 1982 Neb. Laws -. If a person is convicted of violating the DWI or
implied consent statutes, this individual will lose his or her privilege to drive either
as a result of: (1) the imposition of sentence, or (2) the grant of probation accompa-
nied by a mandatory condition requiring suspension. Id. It is believed, however,
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problem of the drunk driver. The major changes effected by this

that this mandatory loss of driving privileges is constitutional, and does not consti-
tute a denial of due process or equal protection, nor a violation of the prohibition
against cruel and unusual punishment.

First, concerning the applicability of due process to the suspension of driving
privileges, the Supreme Court of the United States has held: "Suspension of issued
[drivers'] licenses ... involves state action that adjudicates important interests of
the licensees. In such cases the licenses are not to be taken without that proce-
dural due process required by the Fourteenth Amendment." Bell v. Burson, 402
U.S. 535, 539 (1971). The requirements of procedural due process mandated by the
fourteenth amendment are notice and the opportunity to be heard. Parham v.
Cortese, 407 U.S. 67, 80 (1972); L. TRIBE, AMERICAN CONSTrrUTIONAL LAW § 10-7
(1978). L.B. 568 satisfies these requirements. See L.B. 568, §§ 5-7, 1982 Neb. Laws -.
Under §§ 5-6, the DWI and implied consent statutes, revocation can occur, but only
after a conviction has been obtained. Id. at §§ 5-6, 1982 Neb. Laws at -. Under § 7,
which governs administrative revocations by the Director of Motor Vehicles for im-
plied consent refusal, notice and the grant of an opportunity to be heard are prereq-
uisites to revocation. Id. at § 7, 1982 Neb. Laws at -. That these procedures satisfy
the procedural due process requirements of U.S. CONST. amend. XIV is demon-
strated by two recent United States Supreme Court cases. In Mackey v. Montrym,
443 U.S. 1, 19 (1979) and Dixon v. Love, 431 U.S. 105, 112 (1977), two similarly worded
statutes that provided for mandatory license suspension, without the opportunity
for a pre-suspension hearing, withstood procedural due process challenges. Since
L.B. 568 provides greater procedural safeguards than the statutes at issue in Mack-
ey or Love, it is concluded that the new law does not violate procedural due pro-
cess.

While procedural due process guarantees notice and the opportunity to be
heard, substantive due process focuses on the concept that "due process" also
guarantees the very substance of individual rights to life, liberty, and property.
Hurtado v. California, 110 U.S. 516, 532 (1884). L. TRIBE, AMERICAN CONSTITUTIONAL
LAw § 8-1 (1978). The essence of substantive due process is protection from arbi-
trary and unreasonable action. Nebbia v. New York, 291 U.S. 502, 525 (1934). In
Nebbia the Court stated: "[T]he guaranty of due process, as has often been held,
demands only that the law shall not be unreasonable, arbitrary or capricious, and
that the means selected shall have a real and substantial relation to the object
sought to be obtained." Id.

Therefore, in analyzing the constitutionality of L.B. 568 from a substantive due
process perspective, it is necessary to focus on the nature of the interests involved
and the relationships between the means employed, i.e., the mandatory revocation
provisions, and L.B. 568's objective of highway safety. A similar analysis was con-
ducted by the Supreme Court in Mackey v. Montrym and Dixon v. Love, and the
Court's holdings in those cases support the conclusion that L.B. 568 does not violate
substantive due process. In Mackey, the Court stated:

Here, as in Love, the private interest affected is the granted license to oper-
ate a motor vehicle .... As we recognized in Love, that interest is a sub-
stantial one....

We conclude, as we did in Love, that the [state's] compelling interest in
highway safety justifies the Commonwealth in making a summary suspen-
sion effective pending the outcome of the prompt postsuspension hearing
available.

443 U.S. at 11, 19 (emphasis added). Thus, even though the private interest in a
driver's license is "substantial," this right can be overcome by the state's "compel-
ling interest" in highway safety. And it is the nature of this relationship-the
state's "compelling" interest versus the individual's "substantial", e.g., less than
fundamental, interest that leads to the conclusion that the mandatory nature of the
new law's revocation requirements is not arbitrary, capricious, or unreasonable.
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law can be summarized as: (1) the creation of a single class of mis-

See Kosmatka v. Safety Responsibility Division, 196 N.W.2d 402, 404-06 (N.D. 1972)
(statute providing for mandatory revocation of driver's license when conviction for
driving while intoxicated becomes final does not violate due process). Therefore,
both from a procedural and substantive due process perspective, LB. 568 is viewed
as being constitutional.

The fourteenth amendment also prohibits any state from denying any person
within its jurisdiction the equal protection of the laws. U.S. CONST. amend. XIV.
The command of equal protection, when dealing with a classification affecting other
than fundamental rights or suspect criteria, is that the government must not im-
pose different treatment except upon some reasonable basis that is rationally re-
lated to a legitimate objective. See G. GUNTHER, CASES AND MATERIALS ON
CONSTrruTIONAL LAw 670-76 (1980). Equal protection does not prevent states from
resorting to classification for the purposes of legislation, § "[bl ut the classification
must be reasonable, not arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the legislation, so that all per-
sons similarly circumstanced shall be treated alike." Royster Guano Co. v. Virginia,
253 U.S. 412, 415 (1920). From the group consisting of persons who drive in Ne-
braska, L.B. 568 sets up a classification, and treats differently those drivers con-
victed of violating the DWI or implied consent statutes. LB. 568, §§ 5-6, 1982 Neb.
Laws. -. Since L.B. 568's classification is not directed towards a suspect class or
fundamental right, but rather towards an interest that has been identified as being
"substantial," Mackey v. Montrym, 443 U.S. at 11, the "means" employed must be no
more than rationally related to the legislative end. Royster Guano Co., 253 U.S. at
445. The "means" at issue in this discussion are the new law's requirements for
mandatory license revocation upon conviction. It is concluded that these means
are rationally related to the "compelling" state interest in highway safety. There-
fore, L.B. 568 is not violative of the constitutional guarantee of equal protection. See
Owens v. State ex rel. Vannatta, 382 N.E.2d 1312, 1315-17 (Ind. App. 1979) (involving
unsuccessful due process, equal protection and "cruel and unusual punishment"
challenges to a state statute that required a mandatory ten year license suspension
upon being adjudicated a habitual traffic offender).

The eighth amendment to the Constitution prohibits both the federal and state
governments from inflicting cruel and unusual punishment. Robinson v. California,
370 U.S. 660, 667 (1962) (wherein the Cruel and Unusual Punishment Clause of the
eighth amendment was applied to the states through the Due Process Clause of the
fourteenth amendment). In Furman v. Georgia, 408 U.S. 238, 271-80 (1972) (Bren-
nan, J., concurring), Justice Brennan enunciated four principles to be applied in
determining whether a punishment is cruel and unusual: (1) is the punishment so
severe as to be degrading to the dignity of human beings; (2) is the punishment
arbitrarily inflicted; (3) is the punishment unacceptable to contemporary society;
and (4) is the punishment disproportionate to the crime. The application of these
principles leads to the conclusion that L.B. 568's mandatory license revocation pro-
visions do not violate the prohibition against cruel and unusual punishment. This
is true even in the case of the permanent license revocation applicable upon being
sentenced for a third or subsequent DWI or implied consent violation. See State v.
Tucker, 183 Neb. 577, 578-79, 162 N.W.2d 774, 775-76 (1968) (holding that the constitu-
tional provision prohibiting cruel and unusual punishment does not abridge the leg-
islature's power to select the kind of punishment it deems most effective in the
suppression of crime); Cf. Cox v. State, 241 Ga. 154, -, 244 S.E.2d 1, 1-2 (1978)
(mandatory prison sentence imposed pursuant to statute prohibiting the operation
of motor vehicle after revocation of license for being an habitual offender did not
constitute cruel and unusual punishment and was not violative of equal protec-
tion); State v. Dean, 115 N.H. 520, -, 345 A.2d 408, 411 (1975) (in light of Furman v.
Georgia and the fact that the primary purpose of the habitual traffic offender stat-
ute was highway safety, the imposition of a mandatory one-year minimum sen-
tence was not cruel and unusual punishment); State v. Housman, 131 N.J. Super.
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demeanor, Class W, for all DWI and implied consent violations;208

(2) an overall reduction in applicable penalties; 20 9 which is coun-
terbalanced by, (3) the requirement of mandatory conditions of
probation;210 and (4) the elimination of various previously existing
exception provisions.21

Under Class W, the maximum punishment is reduced from
five years imprisonment and a ten thousand dollar fine to six
months imprisonment and a five hundred dollar fine.2 12 The most
significant effect of this reduction is expected to be a decrease in
the number of jury trials. 213 Additionally, this reduction brings all
DWI and implied consent cases within the jurisdiction of the
county and municipal courts, 2 14 and is expected to result in a de-
crease in the incidence of plea bargaining.215

Under L.B. 568, if the court should suspend sentence or place
an offender on probation, the imposition of certain conditions of
probation is mandatory. 216 These conditions represent the abso-
lute minimum punishment, including incarceration, that the of-
fender can anticipate, and as such will play an integral role in
achieving the new law's stated objective of deterring driving while
intoxicated through fear of punishment.

The changes incorporated by L.B. 568 reflect a deliberate and
concerted effort to produce a comprehensive program designed to
effectively deal with all aspects of the perceived problem. How-

478, -, 330 A.2d 598, 599 (1974) (mandatory imprisonment requirement for second
offense of driving while intoxicated, when applied to an alcoholic, is not discrimina-
tory and does not constitute cruel and unusual punishment).

Based on the preceding analysis, it is concluded that the legislature does, in
fact, have the power to prescribe the judicial imposition of mandatory license revo-
cation upon conviction of violating the DWI and implied consent laws. It is further
concluded that the specific provisions of L.B. 568 do not violate due process, equal
protection or the prohibition against the infliction of cruel and unusual punishment.
The fact that the Nebraska Supreme Court has held that a license revocation is not
punishment, see, e.g., Durfee v. Ress, 163 Neb. 768, 773, 81 N.W.2d 148, 151 (1957),
although not necessary to this conclusion, nevertheless strengthens it. Therefore, it
is believed that the decision of the Hall County Court striking those portions of L.B.
568 requiring mandatory suspension of operator's privileges for persons placed on
probation will be reversed.

208. L.B. 568, § 1, 1982 Neb. Laws -. See notes 30-40 and accompanying text
supra.

209. L.B. 568, § 1, 1982 Neb. Laws -. See note 36 supra.
210. L.B. 568, §§ 5-6, 1982 Neb. Laws -. See notes 101, 104, 107 and accompanying

text supra.
211. L.B. 568, §§ 4, 8, 9, 1982 Neb. Laws -. See notes 90-95, 127-29, 133 and accom-

panying text supra.
212. L.B. 568, § 1, 1982 Neb. Laws -, NEB. REV. STAT. § 28-105 (Reissue 1978).
213. See notes 41-61 and accompanying text supra.
214. See notes 77-78 and accompanying text supra.
215. See notes 62-76 and accompanying text supra.
216. L.B. 568, §§ 5-6, 1982 Neb. Laws -.
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ever, several provisions suffer drafting deficiencies, and the utility
of certain others is questionable. First, the fact that the Sarpy
County pretrial diversion program is unaffected by L.B. 568's at-
tempt to eliminate DWI diversion indicates a lack of attention to
detail in drafting.217 A further example is the fact that while one
section indicates that suspension of sentence of imprisonment is
prohibited, another indicates the opposite. 218 Second, the provi-
sion requiring findings on the record concerning the number of
prior convictions does not specify how these findings are to be
made, nor is their purpose specified.2 19 Third, under Class W it
appears possible that an individual may be sentenced as a third
offender after only two incidents, assuming both a DWI and im-
plied consent conviction resulted from the first.220 It is uncertain
whether this possibility was recognized by the drafters. Finally,
although it is believed that the mandatory conditions of probation
required by the new law do not violate the principle of separation
of powers,22 1 these provisions are currently facing eighth and four-
teenth amendment challenges.222 It is suggested that such
problems could have been avoided had the Unicameral utilized
mandatory minimum sentences rather than mandatory conditions
of probation to implement the new law's deterrent effect.

In the final analysis, despite some drafting deficiencies, L.B.
568 contains the potential to become a highly successful enact-
ment. Procedures have been simplified and streamlined; excep-
tions have been eliminated; and the intent of the legislation is
backed by sanctions of sufficient severity to get the attention of the
public and to accomplish its intended deterrent effect, thereby
benefiting all Nebraska citizens.

Capt. John M. Daly, USMC-'84

217. See notes 90-95 and accompanying text supra.
218. Compare L.B. 568, § 3 with §§ 5-6, 1982 Neb. Laws -.

219. See notes 108-15 and accompanying text supra.
220. See notes 171-83 and accompanying text supra.
221. See notes 184-207 and accompanying text supra.
222. See note 207 supra.
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