
NEBRASKA REMAKES THE MECHANIC'S LIEN: AN
ANALYSIS OF THE NEBRASKA

CONSTRUCTION LIEN ACT

INTRODUCTION

A mechanic's lien' is a claim created by statute to secure pay-
ment due a person contributing labor or materials to the improve-
ment of another's real estate.2 Lien statutes are based on the
equitable principle that one contributing labor or materials to the
property of another has a right to be compensated.3 Inherent in
this equitable principle is a recognition of the property owner's
rights as well as the lien claimant's rights.4 The Nebraska Con-
struction Lien Act5 (hereinafter referred to as "the Act"), effective
January 1, 1982,6 strikes a new balance between owners and lien
claimants.7 This article will examine both the procedural and the
substantive aspects of that new balance.8 Procedural emphasis

1. It should be noted at the outset that the term mechanic's lien is itself some-
thing of a misnomer inasmuch as a mechanic's lien statute gives liens to contrac-
tors, subcontractors, and materialmen as well as mechanics. See NEB. REV. STAT.
§§ 52-101 to -103 (Reissue 1978). In this respect, the label "Nebraska Construction
Lien Act" is more precise.

2. In re Louisville Daily News & Enquirer, 20 F. Supp. 465, 466 (W.D. Ky. 1937).
3. Omaha Nat'l Bank v. Continental W. Corp., 202 Neb. 238, 244, 274 N.W.2d 867,

870 (1979); Peters v. Halligan, 182 Neb. 51, 58, 152 N.W.2d 103, 108 (1967). See gener-
ally L. HOUCK, A TREATISE ON THE MEcHrics' LIEN LAW IN THE UNITED STATES §§ 7-
10 (1867) (suggesting that commercial necessity in addition to natural equity was a
foundation of the doctrine of lien, and that Pennsylvania originated the lien law in
the United States "in a spirit of kindness towards operatives").

4. Borchers Bros. v. Buckeye Incubator Co., 59 Cal. 2d 234, -, 379 P.2d 1, 4, 28
Cal. Rptr. 697, 699 (1963) ("[01 ur laws relating to mechanics' liens result from the
desire of the Legislature to adjust the respective rights of lien claimants with those
of the owners of property improved by their labor and material") (emphasis ad-
ded); Lehigh Structural Steel Co. v. Joseph Langners Inc., 43 So. 2d 335, 339 (Fla.
1949); cf. Comment; MECHANIC'S LIENS-JUDGMENT PRIORITY-RIGHTS UNDER UNEX-
ECUTED MECHANIC'S LIEN JUDGMENT PRIOR TO EXECUTED GENERAL JUDGMENT, 14
RUTGERS L. REV. 813, 814 (1960). Throughout this article, "claimant" is used in its
literal sense as one claiming a lien and not in the Act's definition as "a person hav-
ing a right to a lien." NEB. REV. STAT. § 52-127 (1) (Supp. 1981). The Act's definition
seems to beg the question rather than to define it.

5. NEB. REV. STAT. §§ 52-125 to -159 (Supp. 1981).
6. Id. at § 52-158.
7. Basically, that new balance is the subject of the bulk of this article. At this

point, without judicial interpretation of substantial provisions, it is difficult to deter-
mine whether claimants or owners will benefit most from the Act. In the residential
construction field, however, it seems quite clear that the Act favors owners' rights
though not necessarily to the exclusion of the rights of claimants. See notes 101-08,
195-222 and accompanying text infra.

8. In view of the complexity of lien laws in general and this law in particular,
this article can provide only a general survey of the new lien law. The complexity
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will be on the notice of lien liability,9 the notice of commence-
ment,10 and the notice of termination of commencement." Sub-
stantive emphasis will be on the extent of a lien for materials, 2 the
potential double liability of owners, 13 and the attachment and pri-
ority of liens.14 First, however, a summary of significant provisions
of the Mechanic's Lien law will be presented to serve as a back-
ground for the new Act.

BACKGROUND

The first three sections of the repealed Mechanic's Lien law,' 5

Nebraska Revised Statutes 52-101,16 -10217 and -103,18 contained

and intricacy of the Nebraska Construction Lien Act cannot be overemphasized. It
is also important at this point to note the paucity of authoritative sources on the
new Act. Indeed, Nebraska is apparently the first state to adopt this Uniform Act.
Neb. Legis. Debate 3928 (Apr. 27, 1981) (statement of Sen. Nichol, Chairman, Judici-
ary Committee). Therefore, this article necessarily contains less authority for cer-
tain statements than ideally might be desired.

9. See notes 101-08 and accompanying text infra.
10. See notes 109-24 and accompanying text infra.
11. See notes 125-34 and accompanying text infra.
12. See notes 162-94 and accompanying text infra.
13. See notes 195-222 and accompanying text infra.
14. See notes 223-40 and accompanying text infra.
15. NEB. REV. STAT. §§ 52-101 to -124 (Reissue 1978) (§§ 52-119 and -120 repealed

in 1969 by L.B. 102 and 351, respectively; §§ 52-101 to -114, -121, -122, repealed by L.B.
512, effective Jan. 1, 1982) (sections not repealed by the Nebraska Construction
Lien Act are: §§ 52-115 to -117, which treat railroads; § 52-118, which treats public
building construction; and §§ 52-123 to -124, which treat failure to apply payments to
lawful claims).

16. NEB. REV. STAT. § 52-101 (Reissue 1978) (repealed Jan. 1, 1982) provided in
part:

Any person who shall perform any labor or furnish any material ... for the
construction, erection, improvement, repair, or removal of any house, mill,
well, cistern, manufactory, building, or appurtenance . . . by virtue of an
open running account or a contract or agreement, expressed or implied,
with the owner thereof or his agents, shall have a lien to secure the pay-
ment of the same ....
17. Id. at § 52-102 (repealed Jan. 1, 1982) provided in part:
Any person or subcontractor who shall perform any labor for, or furnish
any material ... for any of the purposes mentioned in section 52-101, to the
contractor, or any subcontractor who shall desire to secure a lien upon any
of the structures mentioned in said section, may file a sworn statement of
the amount due him from such contractor... together with a description
of the land upon which the same was done . . . with the register of
deeds.... If the contractor does not pay such person or subcontractor for
the same, such subcontractor or person shall have a lien for the amount
due... from the same time and in the same manner as such original con-
tractor; and the risk of all payments made to the original contractor shall be
upon the owner. ...
18. Id. at § 52-103 (repealed Jan. 1, 1982) provided in part:
Any person entitled to a lien under section 52-101 or 52-102 shall make an
account in writing of the items or labor ... or material furnished ... and
after making oath thereto shall, within four months of the time of perform-
ing such labor ... or furnishing such ... material, file the same in the
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most of the law's substance. 19 Basically, persons providing labor
or material to improve another's real estate, by virtue of contract,20

subcontract, 21 or as suppliers of a contractor or subcontractor,22

were entitled to a lien. Improvement of another's real estate pro-
vided the basis for a lien, and there was no distinction drawn be-
tween residential or commercial land.23 Procedurally, the old law
required filing an account of labor or material furnished,24 notify-
ing the owners,25 and filing "proof by affidavit" of such notice.26

Contractors had to attach to the lien recording a copy of their writ-

office of the register of deeds. . . [Pirovided, that such party or his attor-
ney shall within five days after the last day for filing of such lien, send...
notice of such filing to ... the owners of record of such real property ....
Proof by affidavit of the party or his attorney shall be filed.. . of such no-
tice .... Failure to serve notice of a lien, if required by this section, shall
make such lien void and unenforceable. . . . When any labor has been
done or materials furnished as provided on a written contract, the same or
a copy thereof shall be filed .... If any promissory note shall have been
taken for any such labor or materials it shall be sufficient to secure the lien
provided for in section 52-101 or 52-102 to file ... a copy of such note...
together with a sworn statement that the sum for which such note was
given, or any part thereof, is due....
19. See Krotter & Sailors v. Pease, 161 Neb. 774, 779, 74 N.W.2d 538, 541 (1956)

(§§ 52-101, -102 and -103 provided who was entitled to a lien, for what a lien could be
obtained and the procedure to secure a lien). An examination of the case annota-
tions of NEB. REV. STAT. §§ 52-101 to -103 (Reissue 1978) (repealed Jan. 1, 1982)
serves to illustrate that the vast volume of mechanic's lien cases were concerned
with interpreting just the first three sections of the old law.

20. NEB. REV. STAT. § 52-101 (Reissue 1978) (repealed Jan. 1, 1982) (including
an open running account); see Muenchau v. Swarts, 170 Neb. 209, 216, 102 N.W.2d
129, 134 (1960) (§ 52-101 provides for a "contractor's lien").

21. NEB. REV. STAT. § 52-102 (Reissue 1978) (repealed Jan. 1, 1982); see
Muenchau, 170 Neb. at 216, 102 N.W.2d at 134 (§ 52-102 provides for a "subcontrac-
tor's lien").

22. NEB. REV. STAT. §§ 52-102 to -103 (Reissue 1978) (repealed Jan. 1, 1982);
Vince Kess, Inc. v. Krueger Constr. Co., 202 Neb. 673, 675, 276 N.W.2d 669, 671 (1979)
(supplier of materials to subcontractor of contractor held not excluded from bene-
fits of lien statute); see generally Muenchau, 170 Neb. at 216-17, 102 N.W.2d at 134
(suggesting that § 52-103 intends to provide for mechanics' and materialmen's liens,
yet refers back to §§ 52-101 to -102).

23. NEB. REV. STAT. § 52-101 (Reissue 1978) (repealed Jan. 1, 1982). The stat-
ute's full specification of that for which a lien could be obtained was:

(1) [Flor the construction, erection, improvement, repair, or removal of
any house, mill, well, cistern, manufactory, building or appurtenance,
(2) for grading, filling in, excavating, leveling, clearing, grubbing, furnish-
ing, and placing soil or sod, (3) for furnishing and planting trees, shrubs, or
plant materials, (4) for labor performed in placing soil or sod, or (5) for
labor performed in planting trees, shrubs, or plant materials on the
land....

24. Id. at § 52-103 (Reissue 1978) (repealed Jan. 1, 1982). See note 18 supra.
25. NEB. REV. STAT. § 52-103 (Reissue 1978) (repealed Jan. 1, 1982) (notification

was made by mail to owners of record of the real property); see Waite Lumber Co. v.
Carpenter, 205 Neb. 860, 864, 290 N.W.2d 655, 658 (1980) (such notice was "of primary
importance" in establishing the lien).

26. NEB. REV. STAT. § 52-103 (Reissue 1978) (repealed Jan. 1, 1982). See note 18
supra.
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ten contract with the owner.27 Subcontractors were to file a sworn
statement of the amount due from the contractor. 28 Once the stat-
utory requirements were met, the lien could be enforced by civil
action.

29

Enforcement, as reflected in cases reaching the Nebraska
Supreme Court, canvassed a variety of issues created by the old
law. 30 Three problems, distinguishing themselves either in the fre-
quency with which they arose or in their effect on the public inter-

27. NEB. REV. STAT. § 52-103 (Reissue 1978) (repealed Jan. 1, 1982). See Central
Constr. Co. v. Keefer, 182 Neb. 83, 85, 152 N.W.2d 117, 119 (1967) (copy of contract
was "essential" to the lien). See note 18 supra.

28. NEB. REV. STAT. § 52-102 (Reissue 1978) (repealed Jan. 1, 1982). See Wat-
kins v. Bugge, 56 Neb. 615, 617-18, 77 N.W. 83, 84 (1898) (statute required filing sworn
statement of amount due such person or subcontractor); see note 17 supra.

29. NEB. REV. STAT. § 52-104 (Reissue 1978) (repealed Jan. 1, 1982).
30. By the author's count, the Nebraska Supreme Court has rendered deci-

sions on 37 mechanic's lien cases in the past 20 years. Twenty-one of these have
dealt with diverse subjects. In reverse chronological order they are: Knoell Constr.
Co. v. Hanson, 209 Neb. 461, 463, 308 N.W.2d 356, 358 (1981) (reasonable certainty is
sufficient in ascertaining damages); Reeves v. Watkins, 208 Neb. 804, 809, 305 N.W.2d
815, 819 (1981) (lien cannot be asserted where there is a lack of substantial perform-
ance); Mills v. Denny Wiekhurst Excavating, Inc. 206 Neb. 443, 445-46, 293 N.W.2d
112, 113-14 (1980) (subcontractor entitled to value of partial performance, but not
against the city); Knoell Constr. Co. v. Hanson, 205 Neb. 305, 311, 287 N.W.2d 435, 438
(1980) (just debt will not be denied absent a showing of carelessness or willfulness
in making the claim); Omaha Nat'l Bank v. Continental W. Corp., 202 Neb. 238, 241,
274 N.W.2d 867, 869 (1979) (lien available to architects); Bonsall v. Sterrett, 197 Neb.
753, 755, 250 N.W.2d 910, 911 (1977) (supreme court tries lien actions de novo); West-
land Homes Corp. v. Hall, 193 Neb. 237, 242, 226 N.W.2d 622, 625 (1975) (recorded
federal mortgage takes priority over subsequently filed inchoate mechanic's lien);
Newson Constr. Co. v. Calvary Assembly of God Church, 193 Neb. 556, 559, 227
N.W.2d 886, 888, (1975) (meaning of "in a good and workmanlike manner"); Modern
Plumbing & Heating v. Journey W. Campground, 193 Neb. 781, 784, 229 N.W.2d 192,
194 (1975) (lien actions tried de novo); LaPuzza v. Prom Town House Motor Inn, 191
Neb. 687, 692-93, 217 N.W.2d 472, 477 (1974) (law will not aid claimant recording an
erroneous, unjust statement if done by design or gross carelessness); Saum v. L. R.
Foy Constr. Co., 190 Neb. 783, 787, 212 N.W.2d 648, 651 (1973) (statutory mechanic's
lien alone does not entitle subcontractor to personal judgment against owner);
O'Hara Plumbing Co. v. Roschynialski, 190 Neb. 246, 248, 207 N.W.2d 380, 382 (1973)
(mechanic's lien subordinate to lien of vendor retaining legal title as security for
deferred installments); Waite Lumber Co. v. Masid Bros. Inc., 189 Neb. 10, 14, 200
N.W.2d 119, 122 (1972) (tenant is not landlord's agent for purposes of charging land
with a lien); State ex rel. Norton v. Janing, 182 Neb. 539, 548-49, 156 N.W.2d 9, 14
(1968) (§ 52-119 declared unconstitutional as imprisonment for debt); McElhose v.
Universal Surety Co., 182 Neb. 847, 852-59 158 N.W.2d 228, 233-35 (1968) (interpreta-
tion of payment bond section of the old lien law); Campbell v. Lutz, 182 Neb. 27, 31,
152 N.W.2d 101, 103 (1967) (if lien is for reasonable value, defendant may inquire
into amount of work done, pay rates, etc.); Peters v. Halligan 182 Neb. 51, 57-63, 152
N.W.2d 103, 108-11 (1967) (lien statute in general discussed; claimant can recover for
partial performance); Central Constr. Co. v. Keefer, 182 Neb. 83, 85, 152 N.W.2d 117,
119 (1967) (recording copy of contract essential to lien); May Plumbing Co. v.
Shaver, 182 Neb. 251, 256, 153 N.W.2d 911, 915 (1967) (defines "owner"); Central Con-
str. Co. v. Blanchard 180 Neb. 62, 64 141 N.W.2d 416, 419 (1966) (detailed account not
required to be fied where contract was for a specific amount); Westinghouse Elec.
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est, were: the extent of a lien for materials;3 1 the double liability
imposed on owners, particularly residential homeowners;32 and
the time requirements for filing a lien.33 These three problems will
be discussed below.

The leading decision regarding the extent of a lien for materi-
als was Ideal Basic Industries v. Juniata Farmers Cooperative As-
sociation.34 Ideal supplied raw cement to a company which mixed
the cement and sold it to a subcontractor on the Cooperative's job

Supply Co. v. Brookley, 176 Neb. 807, 818, 127 N.W.2d 465, 472 (1964) (materialmen
have statutory right to sue under contractor's bond).

31. Cases examining the extent of a lien for materials arose frequently and
included: Dukane Corp. v. Sides Constr. Co., 208 Neb. 227, 230, 302 N.W.2d 721, 723
(1981) (materials must be used in or delivered to building for use therein; involved
a surety bond); Ideal Basic Indus. v. Juniata Farmers Coop. Ass'n, 205 Neb. 611, 618,
289 N.W.2d 192, 196 (1980) (supplier of materialman may not have a lien); Wickes
Corp. v. Frye, 202 Neb. 23, 33, 273 N.W.2d 663, 668 (1979) (materials must be used in
or delivered to building for use therein); Vince Kess, Inc. v. Krueger Constr. Co., 202
Neb. 673, 675, 276 N.W.2d 669, 671 (1979) (supplier to subcontractor or contractor
may have lien); Tub-Master Corp. v. State Sur. Co., 190 Neb. 266, 268, 207 N.W.2d 520,
521 (1973) (recognizing the question of whether supplier of supplier could obtain
lien, but did not decide that question); Paxton & Vierling Steel Co. v. Barmore, 187
Neb. 54, 56, 187 N.W.2d 590, 591 (1971) (materialman's lien does not depend on con-
tract with owner); Occidental Say. & Loan Ass'n v. Cannon, 184 Neb. 659, 666, 171
N.W.2d 166, 170 (1969) (delivery to job site creates inference of use thereon).

32. Although cases of double liability of owners did not arise as frequently as
material lien cases (see note 31 supra) or filing cases (see note 33 infra) double
liability did seriously affect the public interest. The few cases that did arise were:
Wickes Corp. v. Frye, 202 Neb. 23, 31-32, 273 N.W.2d 663, 667-68 (1979) (burden is on
owner to determine that payment has been made for all materials delivered to his
job); Westland Homes Corp. v. Hall, 193 Neb. 237, 243, 226 N.W.2d 622, 625 (1975)
(payments made to prime contractor did not remove owner's risk of double liability
under a subcontractor's lien). In a related area, cases arose examining the neces-
sity of notice to the owner. Waite Lumber Co. v. Carpenter, 205 Neb. 860, 864, 290
N.W.2d 655, 657-58 (1980) (failure to serve statutorily prescribed notice voids lien);
Sherwood v. Tucker, 203 Neb. 56, 58-59, 277 N.W.2d 437-438 (1979) (defect in affidavit
proving statutorily prescribed notice does not void lien).

33. Cases interpreting the time requirements for filing a lien also arose fre-
quently: Chicago Lumber Co. v. Homer, 210 Neb. 833, 837, 317 N.W.2d 87, 90 (1982)
(there should be no unreasonable delay in filing a lien after contract is substantially
completed); Denver Wood Prods. Co. v. Frye, 202 Neb. 286, 290, 275 N.W.2d 67, 70
(1979) (indicating when amendment to lien statute extending filing time to four
months became effective); Omaha Nat'l Bank v. Continental W. Corp., 202 Neb. 238,
241, 274 N.W.2d 867, 869 (1979) (time for filing cannot be extended by tacking two
contracts together); Occidental Say. & Loan Ass'n v. Cannon, 184 Neb. 659, 666, 171
N.W.2d 166, 171 (1969) (time for filing cannot be extended by furnishing or perform-
ing minor items); Stoltenberg v. Caffrey, 180 Neb. 113, 118, 141 N.W.2d 458, 461 (1966)
(time for fiing cannot be extended by replacing defective material or repairing de-
fects); Lofholm v. Stoltenberg, 178 Neb. 318, 322, 133 N.W.2d 387, 390 (1965) (placing
burden of proof on the claimant to show satisfaction of timely filing requirements);
Joyce Lumber Co. v. Djureen, 176 Neb. 86, 95, 125 N.W.2d 109, 114 (1963) (time for
filing cannot be extended by a subsequent order for materials if the job was sub-
stantially completed).

34. 205 Neb. 611, 289 N.W.2d 192 (1980).
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site.35 After the subcontractor stopped payment to the mixing
company, the mixing company stopped payment to Ideal.36 Conse-
quently, Ideal claimed a lien against the Farmer's Cooperative to
secure payment for $32,130.00 worth of cement incorporated into
the Cooperative's grain elevator.3 7 It is significant that Ideal
claimed a lien only for the amount it delivered directly to the job
site.38 Recovery was not attempted for other cement delivered to
the mixing company, but not at the job site, even though it was
incorporated into the job.39 Foreclosure of the lien was denied be-
cause, as a supplier of a supplier, Ideal was not "clearly within the
terms of the statute. 4° The court determined that the legislative
intent was to limit the classes of persons entitled to protection
under the lien law.4 1 Suppliers of suppliers were too far removed
from the owner to be entitled to the privilege of a lien.42 Because
Ideal was not a member of a protected class, delivery to the job
was not contrblling.43 Such delivery did not warrant extension of
the lien law to unprotected classes.4 The line drawn was clear-
suppliers of subcontractors were within the lien law's protection,4 5

suppliers of suppliers were not.46

Although the prior lien law limited the classes entitled to a
lien, persons within a protected class were specially favored
through liberal construction.47 One manifestation of this decidedly
pro-claimant balance was double liability of owners. 48 The leading

35. Id. at 612-13, 289 N.W.2d at 193-94.
36. Id. at 613, 289 N.W.2d at 194.
37. Id.
38. Id.
39. Id. at 612-13, 289 N.W.2d at 193-94.
40. Id. at 614-15, 289 N.W.2d at 194 (quoting 53 AM. JUR. 2D Mechanics'Liens § 73

(1970)). See also Krotter & Sailors v. Pease, 161 Neb. 774, 782, 74 N.W.2d 538, 542
(1956) (claimant must bring himself fairly within the express intention of the
legislature).

41. 205 Neb. at 617, 289 N.W.2d at 196.
42. Id. at 614-15, 289 N.W.2d at 194.
43. Id. at 616-17, 289 N.W.2d at 195.
44. Id. at 616-17, 289 N.W.2d at 195-96.
45. Id. at 615, 289 N.W.2d at 194.
46. Id. at 618, 289 N.W.2d at 196.
47. See Chicago Lumber Co. v. Homer, 210 Neb. 833, 836, 317 N.W.2d 87, 89-90

(1982); Omaha Nat'l Bank v. Continental W. Corp. 202 Neb. 238, 244, 274 N.W.2d 867,
870 (1979); Vince Kess, Inc. v. Krueger Constr. Co., 202 Neb. 673, 676, 276 N.W.2d 669,
671 (1979); LaPuzza v. Prom Town House Motor Inn, Inc., 191 Neb. 687, 696, 217
N.W.2d 472, 478 (1974).

48. Double liability was provided for in NEB. REV. STAT. § 52-102 (Reissue 1978)
(repealed Jan. 1, 1982). The relevant language was: "If the contractor does not pay
such person or subcontractor for [labor or material providedI... such subcontrac-
tor or person shall have a lien for the amount due.., and the risk of all payments
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case in this area was Wickes Corp. v. Frye.49 In Wickes, Reisig had
contracted with Frye for the construction of a house.50 Frye had
failed to get a payment bond as required by the contract,51 and
subsequently failed to pay Wickes, one of his suppliers.5 2 Reisig
claimed that he relied on Wickes' invoices which appeared to be
C.O.D. but were actually unpaid by Frye.5 3 Reisig contended that,
had he known the invoices were not C.O.D., he would have found
other ways of assuring himself that Frye paid Wickes for the
materials.5 4 The court rejected Reisig's claim that Wickes was es-
topped to assert a lien because Wickes had essentially deceived
Reisig.55 The court manifested its pro-claimant disposition: "The
intent of the lien law is to protect the materialman. The law puts
the burden on the owner at his own risk to make certain that pay-
ment has been made for all materials delivered to the job. 56 Al-
though Reisig was arguably more "innocent" than Wickes,5 7 he
was still liable because the law favored lien claimants.5 8

The prior lien law's favoritism of lien claimants did not extend
to abrogation of statutory limitations on claims.5 9 A limitation
tested frequently60 was the prescribed time for filing a lien.61 Be-
cause time for filing necessarily rests on the peculiar facts of each
case it is difficult to point to a leading case. In Chicago Lumber Co.

made to the original contractor shall be upon the owner. ... Id. (emphasis ad-
ded).

In a typical situation the owner had paid the general contractor in full for build-
ing a house. The general contractor, however, refused to pay the lumber yard for
materials used. The lumber yard could fie a lien and effectively force the owner to
pay twice for the same materials (i.e. once to the general contractor and once to the
lumber yard). One limitation on this provision was that the owner was only liable
until the time for filing liens under § 52-102 expired. Before that date, the owner
was not liable to any action by the contractor for sums withheld to assure payment
of suppliers and subcontractors. See id.

49. 202 Neb. 23, 273 N.W.2d 663 (1979).
50. Id. at 25, 273 N.W.2d at 665.
51. Id. at 26, 273 N.W.2d at 665.
52. Id.
53. Id. at 30-31, 273 N.W.2d at 667.
54. Id. at 31, 273 N.W.2d at 667.
55. Id. at 31-32, 273 N.W.2d at 667-68.
56. Id. at 31, 273 N.W.2d at 667-68. See also Westland Homes Corp. v. Hall, 193

Neb. 237, 243, 226 N.W.2d 622, 625 (1975); Paxton & Vierling Steel Co. v. Barmore, 187
Neb. 54, 55, 187 N.W.2d 590, 591-92 (1971).

57. The court entertained some doubts that Reisig had actually seen and relied
on the invoices in question. 202 Neb. at 30-31, 273 N.W.2d at 667.

58. Id. at 31-32, 273 N.W.2d at 667-68.
59. See notes 60-71 and accompanying text infra.
60. See note 33 supra.
61. NEB. REV. STAT. § 52-103 (Reissue 1978) (repealed Jan. 1, 1982) provided for

filing "within four months of the time of performing such labor and skill, or furnish-
ing such.., material.. . ." Section 52-102 provided for filing "within four months
from the performing of such labor or furnishing such material ......

[Vol. 16



CONSTRUCTION LIEN ACT

v. Homer,62 the court took a view favorable to claimants attempt-
ing to delay the time for filing.63 The court held that where work
was done or material furnished under a continuous contract or
running account, a lien for all work or materials could be filed
within the time required for fling on the last installment.64 The
opposite result was reached on somewhat different facts in Omaha
National Bank v. Continental Western Corp.65 In the Omaha Na-
tional case, a golf course designer was denied a lien on two
grounds. 66 First, the court held that two contracts could not be
tacked together to extend the time for filing.67 Second, the court
held that furnishing additional minor items could not extend the
time for filing.68 Chicago Lumber and Omaha National appear to
be inconsistent. 69 A result similar to that in Omaha National was
reached in Stoltenberg v. Caffrey,70 which held that the time for
filing could not be extended by replacing defective material or re-
pairing construction defects.71

Of the three major problems under the prior lien law, the Ne-
braska Construction Lien Act 72 was most directly a response to the
owner's potential double liability.73 However, the Act's effect on
the other two problems should not be underestimated. The extent
of a lien for materials is directly affected by a new substantive pro-
vision regarding materialmen's liens. 74 The timely fiing require-
ments are affected by both procedural and substantive changes in

62. 210 Neb. 833, 317 N.W.2d 87 (1982).
63. Chicago Lumber Co. initially filed a lien for $17,211.75. Only $543.78 of that

amount was furnished within the four months prior to filing. Id. at 835, 317 N.W.2d
at 89.

64. Id. at 837, 317 N.W.2d at 90.
65. 202 Neb. 238, 274 N.W.2d 867 (1979).
66. Id. at 241-42, 274 N.W.2d at 869-70.
67. Id. at 241, 274 N.W.2d at 869.
68. Id. at 242, 274 N.W.2d at 870.
69. The factual similarity is striking. Compare Omaha Nat'l at 241, 274 N.W.2d

at 869 (claimant's lien for $17,970.55, of which only $764.55 was arguably performed
within the four months prior to filing, was denied) with Chicago Lumber at 835, 317
N.W.2d at 89 (claimant's lien for $17,211.75, of which only $543.78 was provided
within the four months prior to filing, was upheld).

The apparent inconsistency in these cases might be justified by the fact that
Omaha Nat'! involved two distinct contracts, 202 Neb. at 241, 274 N.W.2d at 869,
whereas Chicago Lumber involved one continuous transaction, 210 Neb. at 839, 317
N.W.2d at 90-91. To the contrary, it might be argued that the court in Omaha Nat'!
could have reached a result similar to that reached in Chicago Lumber if it had
used a "substantial, rather than a technical, view ... of the question whether a lien
claim is founded on one or more contracts ... " 210 Neb. at 837, 317 N.W.2d at 90.

70. 180 Neb. 113, 141 N.W.2d 458 (1966).
71. Id. at 118, 141 N.W.2d at 461.
72. NEs. REV. STAT. §§ 52-125 to -159 (Supp. 1981).
73. See Op. Neb. Att'y Gen. No. 109, 1981 Neb. Legis. J. 2252-53.
74. See notes 162-94 and accompanying text infra.
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the Act.75 The Act's treatment of these three problem areas will be
discussed after a presentation of its procedural requirements.

PROCEDURE UNDER THE NEBRASKA CONSTRUCTION LIEN ACT

The Nebraska Construction Lien Act 76 makes significant
changes in the process of securing a lien. Two factors largely re-
sponsible for this change are the new documents required by the
statute,77 and the advance planning inherent in the new proce-
dural scheme. 78

Indeed, there are provisions under the Nebraska Construction
Lien Act which require attention by claimants even before work is
commenced.79 For example, an unwary claimant might inadver-
tently waive lien rights8" since a signed waiver will be binding
without consideration, and ambiguities will be construed against
claimants.81 At a similarly early stage materialmen may satisfy
one of the two prerequisites for securing a lien by drafting their
contract of sale or delivery order to state an intent that the materi-
als be incorporated into the improvement of the realty.8 2 Another

75. See notes 223-40 and accompanying text infra.
76. NEB. REV. STAT. §§ 52-125 to -159 (Supp. 1981).
77. An illustrative sampling of the new documents includes: "Notice of Lien

Liability," NEB. REV. STAT. § 52-135 (Supp. 1981); "Notice of Commencement," id. at
§ 52-145; "Termination of Notice of Commencement," id. at § 52-146; "Amendment of
Recorded Lien," id. at § 52-148; "Assignment of Lien Rights," id. at § 52-149; "Notice
of Surety Bond," id. at § 52-150; "Substitution of Collateral," id. at § 52-151; "De-
mand to Institute Judicial Proceedings," id. § 52-152(1); "Statement that Contract
Price is Not Yet Due," id. at § 52-152(2); "Owner's Statement of Apportionment of
Lien," id. at § 52-153.

78. Under the old law, persons would usually wait until a dispute over payment
arose to file their lien. Under the new Act, if a person waits until a dispute arises, it
may be too late to file a lien. See notes 106-08 and accompanying text infra.

79. See notes 80-89 and accompanying text infra.
80. The statute does not spell out all of the requirements for a valid waiver.

Apparently the statute would allow a claimant to lose his rights simply by signing a
written waiver. NEB. REV. STAT. § 52-144(1) (Supp. 1981).

81. NEB. REV. STAT. § 52-144 (Supp. 1981) provides:
(1) A written waiver of construction lien rights signed by a claimant re-

quires no consideration and is valid and binding, whether signed
before or after the materials or services were contracted for or fur-
nished. Ambiguities in a written waiver are construed against the
claimant.

(2) A written waiver waives all construction lien rights of the claimant as
to the improvement to which the waiver relates unless the waiver is
specifically limited to a particular lien right or a particular portion of
the services or materials furnished.

(3) A waiver of lien rights does not affect any contract rights of the claim-
ant otherwise existing.

(4) Acceptance of a promissory note or other evidence of debt is not a
waiver of lien rights unless the note or other instrument expressly so
declares.

82. Id. at § 52-134 provides:
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pre-filing procedure for claimants involved in residential construc-
tion is the request for information. 83 Pursuant to such request,
prime contractors must furnish persons claiming through them84 a
description of the real estate being improved, the name and ad-
dress of the contracting owner, and information as to the existence
of a surety bond.85 Other claimants, e.g., subcontractors, must fur-
nish persons claiming through them86 the name of the person con-
tracting for the materials or labor in connection with which the lien
claim may arise.87 Claimants should also examine the register of
deeds records for the existence of a surety bond on their job.88 No
lien will attach to the real estate if a surety bond is covering the

(1) A lien for furnishing materials arises only if:
(a) They are supplied with the intent, shown by the contract of sale,

the delivery order, delivery to the site by the claimant or at his or
her direction, or by other evidence, that they be used in the
course of construction of, or incorporated into, the improvement
in connection with which the lien arises....

(emphasis added). The second requirement is actual incorporation pursuant to
§ 52-134(1) (b) (i). See note 167 infra for the text of this section. It is assumed that
the materialman will have little control over, or knowledge of, this second require-
ment-especially in the early stages of construction. See notes 162-94 and accompa-
nying text infra.

83. NEB. REV. STAT. § 52-143 (Supp. 1981) provides:
(1) A prime contractor, on request, is obligated to furnish the following

information within a reasonable time, not exceeding ten days, to any
person entitled to claim a lien through him or her.
(a) A description of the real estate being improved sufficient to iden-

tify it;
(b) The name and address of the contracting owner with whom the

prime contractor contracted; and
(c) Whether there is a surety bond and, if so, the name of the surety.

(2) At the request of any person who may claim a lien through him or her,
any claimant other than a prime contractor must furnish, within a rea-
sonable time not exceeding five days, the name of the person who con-
tracted for the furnishing by the claimant of the materials or services
in connection with which the lien claim may arise.

(3) A person who fails to furnish information as required by this section
is liable to the requesting party for actual damages or two hundred
dollars as liquidated damages.

(4) This section shall apply only when the real estate improvement con-
tract is with a protected party.

Id.
84. It is assumed this means persons, such as subcontractors or materialmen,

to which the prime contractor may become indebted.
85. NEB. REV. STAT. § 52-143(1)(a) to -143(1)(c) (Supp. 1981). Note that re-

quests must be complied with within 10 days. Id. at § 52-143(1).
86. It is assumed this means persons, such as subcontractors to the subcon-

tractor or materialmen, to which the subcontractor may become indebted.
87. Id. at § 52-143(2) (Supp. 1981). Note that requests must be complied with

within five days. Id.
88. A discussion of surety bonds is beyond the scope of this article. The two

sections relevant to surety bonds in the Act are id. at §§ 52-141 and 52-150 (Supp.
1981).
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job.89

As with the prior mechanic's lien law, the recording of the lien
is the first 90 and most essential step a claimant must take to secure
the lien.91 Under the new Act, this may be done after the contract
is signed and before any work is begun,92 but in any event the lien
must be recorded no later than 120 days after the final furnishing of
services or materials.93 Recorded liens under the Act must be
signed and include the following seven items: (a) a description
sufficient to identify the subject real estate; (b) the name of the
person against whose interest the lien is claimed; (c) the name and
address of the claimant; (d) the name and address of the person
contracting with the claimant; (e) a description of services or
materials furnished; (f) the amount unpaid; and (g) the time the
last services or materials were furnished.94 The Act also specifi-
cally provides for amendments to the recorded lien.95 During the
period allowed for the original recording,96 a lien may be amended
to increase the amount of the lien or to add subject real estate.97

After the period allowed for the original recording, liens may be
amended only to reduce the amount of the lien, to reduce the sub-
ject real estate, or to apportion 98 the lien.99

Even though a claimant has properly recorded a lien, three

89. Id. at § 52-141(1).
90. The lien recording generally will be the first step. One example where this

would not be so would be residential construction. There, the notice of lien liability
may precede the lien recording. See notes 101-08 and accompanying text infra.

91. See NEB. REV. STAT. § 52-137(1) (Supp. 1981), which provides: "A claimant's
lien does not attach and may not be enforced unless, after entering into the contract
under which the lien arises and not later than one hundred twenty days after his or
her final furnishing of services or materials, he or she has recorded a lien."

92. See id. See also id at § 52-147(1) (e), (g), providing that the lien recording
include: -A general description of the services performed or to be performed or
materials furnished or to be furnish. . . . The time the last services or materials
were furnished or if that time has not yet occurred, an estimate of the time." (em-
phasis added). See also id. at § 52-137(3), which provides: "If a lien is recorded
while there is no recorded notice of commencement covering the improvement in
connection with which the lien arises, the lien attaches at the earlier of visible com-
mencement of the improvement or the recording of the lien ..

93. Id. at § 52-137(1).
94. Id. at § 52-147.
95. Id. at § 52-148.
96. See notes 91-93 and accompanying text supra.
97. NEB. REV. STAT. § 52-148(1) (Supp. 1981). Such amendments are effective

only from the time the amendment is recorded. It is possible that there may be
other amendments which would be effective at a different date.

98. Apportionment is treated in NEB. REV. STAT. §§ 52-133(5) to -133(6), -153
(Supp. 1981).

99. Id. at § 52-148(2). An amendment under § 52-148(1) or (2) must state the
date and record location of the original lien recording and state the respects in
which it is being amended. Id. at § 52-148(3).
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documents having substantial impact on the claimant's interest
must still be considered. 10 0 For claimants involved in residential
construction, the first of these documents is the notice of liabil-
ity.1 1 "At any time after a claimant has entered into the contract
under which he or she may claim a lien under sections 52-125 to 52-
159, he or she may give a notice of lien liability to the contracting
owner."'01 2 This notice must be in writing, state that it is a notice of
a right to assert a lien, and contain other descriptive informa-
tion. 10 3 Apparently the most important 0 4 information required in
the notice is the warning: "Warning. If you did not contract with
the person giving this notice, any future payments you make in
connection with this project may subject you to double liability."10 5

Although the Act provides for the notice of lien liability in vol-
untary terms, 10 6 claimants other than prime contractors should
consider the notice mandatory if they wish to protect the full
amount of their lien.10 7 This is because the amount of such a
claimant's lien is the lesser of the amount unpaid on the claimant's
contract or "[t]he amount unpaid under the prime contract
through which the claimant claims at the time the contracting
owner receives the claimant's notice of lien liability."'10 8

The second major document that claimants should be con-
cerned with, beyond the lien recording itself, is the notice of com-
mencement. 0 9 This document is not mandatory, but one may be

100. These are the notice of lien liability, id. at § 52-135; the notice of commence-
ment, id. at § 52-145; and the notice of termination, id. at § 52-146.

101. Id. at § 52-135. Note again that this section applies only when the job in-
volves residential improvement.

102. Id. at § 52-135(1).
103. Id. at § 52-135(1) (a) to -135(1)(h) (e.g., names and addresses of involved

parties, descriptions of services, materials and real estate, and amount owed the
claimant).

104. The warning appears to be important because it clearly reflects overriding
legislative concern with double liability. See note 206 and accompanying text infra.
It also seems significant that the legislature prescribed the exact words and size of
type to be used for the warning. NEB. REV. STAT. § 52-135(1)(h) (Supp. 1981).

105. NEB. REV. STAT. § 52-135(1)(h) (Supp. 1981).
106. Id. at § 52-135(1) (claimants may give notice of lien liability).
107. See id. at § 52-136(2). Hypothetically, a claimant could refuse to send a no-

tice of lien liability and still have a "lien." If, however, the owner paid the prime
contractor in full, the amount unpaid under the prime contract would be zero; § 52-
136(2) would then make the amount of the claimant's lien zero also.

108. Id. at § 52-136(2) (b). Due to the emphasis on time in this subsection, it is
advantageous to send this notice as soon as possible, even if the claimant does not
wish to record his lien immediately. This would be particularly true where the sub-
contractor signs his contract well after the job is underway and a substantial por-
tion of the prime contract price has already left the owner's hands.

109. Id. at § 52-145.

19821



CREIGHTON LAW REVIEW

filed by an owner'1 0 or a lien claimant."' If filed, the notice of com-
mencement for a job will affect the real estate subject to liens, 1" 2

and the attachment, 1 3 hence the priority of those liens.114 Conse-
quently, claimants who wish to ascertain the extent and priority of
their liens must know about the existence of a notice of com-
mencement on their job. 1 5 It is not obvious what the claimant has
to gain by fling the notice of commencement. 1 6 In fact, in at least
one instance it would be disadvantageous for the claimant to file a
notice of commencement."

7

Briefly, a notice of commencement must be signed by the per-
son filing it," 8 be denominated as a notice of commencement, de-
scribe the real estate being improved, give the name and address
of the contracting owner, 119 and state that liens recorded after the
notice of commencement have priority from the time the notice of
commencement is filed.' 20 Additionally, if the notice is fied by the

110. Id. at § 52-145(1). See id. at § 52-145(1)-(4) for contents and requirements
of an owner-filed notice of commencement.

111. Id. at § 52-145(5). See id. at § 52-145(5)-(7) for contents and requirements
of a claimant-filed notice of commencement.

112. Id. at § 52-145(3), -145(8). See id. at § 52-133.
113. See id at § 52-137.
114. Id. at § 52-145(1)(c), -145(5)(f). See id. at §§ 52-137 to -138.
115. See notes 112-14 and accompanying text supra. Section 52-145 apparently

recognizes this interest of claimants in providing that notices recorded by owners
must state that liens recorded after the notice of commencement have priority from
the time of that notice. NEB. REV. STAT. § 52-145(1) (c) (Supp. 1981). If this was for
the owner's benefit, it seems more likely that the Act would have simply informed
owners of this, rather than requiring them to state it. Similarly, the claimant's in-
terest seems to be recognized by the requirement that limitations on the subject
real estate must be "stated with sufficient specificity that a claimant, by reasonable
inquiry, can determine whether his or her contract is covered .... " Id. at § 52-
145(3).

116. Beyond providing the information such as names, addresses, descriptions
and the statement regarding priority as required in § 52-145(5) (a) to -145(f), the
claimant, unlike the owner, may not fix the duration of the notice or limit the sub-
ject real estate. Id. at § 52-145(7).

117. Id. at § 52-138(3) provides:
A claimant who records a notice of commencement after he or she has re-
corded a lien has only equal priority with claimants who record a lien while
the notice of commencement is effective. Any priority which the claimant
gained over third parties by recording his or her notice of lien is preserved
for the benefit of all claimants having equal priority under this subsection.

(emphasis added).
If a claimant had recorded his lien before a notice of commencement was effec-

tive and before other liens were fied, he would have priority over other lienholders.
See id. at §§ 52-137(3), 52-138(2). This priority would be lost if the claimant then
filed a notice of commencement. See id. at § 52-138(3).

118. Id. at § 52-145(1) (fied by owner); id. at § 52-145(5) (filed by claimant).
119. Id. at § 52-145(1)(b), -145(5)(b). In addition, the name and address of the

fee simple title holder must be given if different than the contracting owner. Id. at
§ 52-145(1) (b).

120. Id. at § 52-145(1), -145(1) (c), -145(5).
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claimant, it must include the name and address of the claimant,
the name and address of the person with whom the claimant con-
tracted, and a description of the services or materials supplied by
the claimant.121 Claimants recording the notice must also send a
copy of the notice to the owner.122 The notice of commencement
may also state its duration, 123 and be limited to a particular portion
of the real estate being improved. 124

The third major document that claimants should be concerned
with is the notice of termination. 2 5 This document, which is re-
corded by the owner, is used to terminate the previously recorded
notice of commencement. 126 Like the notice of commencement,
the notice of termination may be applied to only part of the real
estate being improved.127 The notice of termination also affects
the attachment of liens inasmuch as it causes the lapse of a notice
of commencement. 128 If a notice of commencement has reached its
expiration date or has been terminated, and visible commence-
ment has already occurred 129 or occurs within thirty days of the
lapse, and a lien is recorded, that lien will attach:

[Alt the time the lien is recorded if the lien is recorded
within thirty days after lapse of the last effective notice of
commencement, or .... The lien relates back to and at-
taches thirty-one days after the termination date if the lien

121. Id. at § 52-145(5) (c) to -145(5) (e).
122. Id. at § 52-145(6) (must be sent not later than the day the notice is

recorded).
123. Id. at § 52-145(2). The duration must be at least six months; if no duration

is stated it will be one year. If a claimant records, however, the duration is one year
notwithstanding the term the claimant records. Id. at § 52-145(7) (a). Duration may
be extended by owners with another recording. Id. at § 52-145(4).

124. Id. at § 52-145(3). This limitation must be stated with enough specificity so
claimants can determine whether their contracts are covered by the notice. This
limitation will not be effective if a claimant is recording. Id. at § 52-145(7) (b). If
there is no limitation, the notice will cover all improvements. Id. at § 52-145(8).

125. Id. at § 52-146. This is fully denominated as a "termination of notice of com-
mencement." Id. at § 52-146(1) (a).

126. Id. at § 52-146(1) (a). A notice of commencement "is effective until its lapse.
A notice of commencement lapses at the earlier of its expiration as provided in
subsection (2) of section 52-145 or the date it is terminated by a notice of termina-
tion as provided in section 52-146." Id. at § 52-137(2). It is assumed that one reason
an owner would terminate a notice of commencement would be to cause it to lapse
and thereby delay the attachment of liens. Specifically, the owner might be trying
to clear title to the improvement in advance of a sale. Section 52-146(2) indicates
that liens not recorded by the termination date may be defeated by a transfer of the
real estate. The notice of termination could therefore be fatal to a careless
claimant.

127. Id. at § 52-146(1)(a)(iv).
128. Id. at § 52-137(2).
129. In the absence of bad faith by an owner, filing a notice of termination would

imply previous visible commencement.
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is recorded more than thirty days after lapse of the last
effective notice of commencement. 3 0

Briefly, the termination of notice of commencement must con-
tain a description of the real estate, the name and address of the
owner, a reference to record location of the notice of commence-
ment, and the date as of which the notice of commencement is ter-
minated.13 ' In addition to recording the notice, owners must send a
copy to all claimants who have requested notification of the record-
ing of a notice of termination,13 2 publish the notice of termina-
tion, 3 3 and record an affidavit that claimants have been notified
and publication has been made. 3 4

Once claimants have secured their liens and satisfied them-
selves as to their amount and priority, they should be aware of
some final procedures and recordings that might affect their se-
cured liens.'3 5 An owner may give claimants a written demand to
institute a judicial proceeding. 3 6 If the claimant does not respond
by proceeding or by recording an affidavit that the total contract
price is not yet due, the lien will lapse. 3 7 Liens may also be re-
leased from the real estate by depositing substitute collateral with
the clerk of the court.'38 The deposit shall be recorded as a certifi-

130. Id. at § 52-137(3) (a), (b).
131. Id. at § 52-146(1) (a).
132. Id. at § 52-146(1) (b). Claimants may request this advance notification in

the notice of lien liability or in a separate writing. Claimants must include the same
information in this request as that required in § 52-135(1) (a) - (e). The request
must also state that the claimant must be notified at least three weeks in advance of
the effective termination date. Id. at § 52-135(2). A possible source of future ambi-
guity regarding § 52-135(2) is whether non-residential claimants may make this § 52-
135(2) request. Section 51-135(2) arguably is qualified by § 52-135(5), limiting "this
section" to cases where the contracting owner is a protected party. Presumably the
legislature did not intend to deny commercial claimants the benefits of § 52-135(2).
This presumption is based on the general language of § 52-146(1) (b) assuming
availability of § 52-135(2) requests for all claimants (§ 52-146 is not limited to cases
where the contracting owner is a protected party).

133. Id. at § 52-146(1) (c). The publication notice must contain the information
recorded plus a statement "that all lien claims for which a notice of lien is not re-
corded by the termination date may be defeated by a transfer of the real estate."
Id. at § 52-146(2).

134. Id. at § 52.146(1) (d). Despite all these notice requirements, a contracting
owner could still record a notice of termination before substantial completion of a
project, thereby preventing some claimants from realizing on their liens. This pre-
mature notice of termination would still be effective although the owner would be
personally liable to damaged claimants." Id. at § 52-156.

135. See notes 136-44 and accompanying text infra.
136. NEB. REV. STAT. § 52-152 (Supp. 1981).
137. Id. at § 52-140(2) (response must be within 30 days). The contents of the

demand and response recordings are specified in § 52-152.. 138. Id. at § 52-142. The substitute collateral may be cash, certified check, or
other bank obligation, or surety bond. The amount must equal total claims being
released plus 15%. Id.
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cate from the clerk.139 Other possible recordings are: an assign-
ment of lien rights, 40 an owner's statement of apportionment of
lien,141 a claimant's statement that the lien is released' 42 or par-
tially released, 143 or a copy of a final judgment discharging the
lien.1'

SUBSTANTIVE PROVISIONS OF THE NEBRASKA
CONSTRUCTION LIEN ACT

The multitude of recordings and notices required under the
new procedural scheme 145 is only one aspect of change created by
the new Construction Lien Act. 146 In pursuance of its stated pur-
pose to provide for the attachment and enforceability of a lien
against real estate in favor of a person furnishing services or
materials under a real estate improvement contract, 147 the legisla-
ture has made three significant substantive changes in Nebraska's
lien law. 148 The legislature has expanded the availability of liens
for materials, 149 eliminated double liability for residential home-
owners, 150 and created priority among lien claimants.151 These
substantive changes manifest a legislative concern for thorough
statutory control of construction liens. 52

139. Id. at § 52-151 (specifying contents of certificate and recording thereof).
140. Id. at § 52-149 (owner may continue to deal with the original claimant until

he receives notice of the assignment and a direction that no payments may be made
without the assignee's consent).

141. Id. at § 52-153 (owner must first make a demand on the claimant to
apportion).

142. Id. at § 52-154(1) (a).
143. Id. at § 52-154(2).
144. Id. at § 52-154(1)(c).
145. By the author's count, this Act provides for 14 different recordings, and five

different notices.
146. Id. at §§ 52-125 to -159 (Supp. 1981).
147. Id. at § 52-126.
148. These three substantive changes are singled out for emphasis because they

were the three major problem areas under Nebraska's old lien law.
149. See notes 162-94 and accompanying text infra.
150. See notes 195-222 and accompanying text infra.
151. See notes 223-40 and accompanying text infra.
152. Although the legislature did not specifically state this purpose, it might be

reasonably inferred from the nature of the new Act. Where the old law necessarily
left much to judicial interpretation, the new law's size and complexity manifests an
attempt to provide a more comprehensive expression of legislative will. This new
attempt at "comprehensive expression" need not be construed as dissatisfaction
with prior judicial interpretation. The three major substantive changes seem to
have been responses to unavoidable interpretations of the old law, now legislatively
pronounced as undesirable for reasons of changed circumstances or public policy.

This "comprehensive expression" is a product of preparation by the Commis-
sioners on Uniform State Laws, and has been approved by the American Bar Asso-
ciation. Neb. Legis. Debate, 3914-15 (Apr. 27, 1981) (statement of Sen. Beutler,
Principal Introducer of L.B. 512).
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The first manifestation of this "thorough control" is an exten-
sive definition of terms.153 Liens are statutory creations. 5 4 Liens
created by the new Act are dependent on two key definitions. 5 5

First, a "protected party" is defined as "[a] n individual who con-
tracts to give a real estate security interest in, or to buy or to have
improved, residential real estate all or a part of which he or she
occupies or intends to occupy as a residence .... -156 This defini-
tion is significant because of the favored position protected parties
enjoy under the new law.157 Second, a "real estate improvement
contract" is defined as "an agreement to perform services, includ-
ing labor, or to furnish materials for the purpose of producing a
change in the physical condition of land or of a structure ... "158
This definition is important because a real estate improvement
contract is a basic prerequisite for obtaining a construction lien. 1 9

The Act provides for the existence of a lien as follows: "[a]
person who furnishes services or materials pursuant to a real es-
tate improvement contract has a construction lien, only to the ex-
tent provided in sections 52-125 to 52-159, to secure the payment of
his or her contract price."' 60 This provision is then qualified, how-
ever, by five following subsections which refer to nine other sec-
tions of the Act.161

The first qualification is that a lien for materials has special
limitations. 62 This departs from the prior mechanic's lien law

153. NEB. REV. STAT. § 52-127 (Supp. 1981). Perhaps even before the definition of
terms, one might consider the titles of the two Acts as aids in interpretation. The
old possessively labeled "Mechanic's Lien" suggested something of the patronage
for lien claimants that was the original purpose of the lien laws. See L. HoucK, A
TREATISE ON THE MECHANICS' LIEN LAw IN THE UNITED STATES § 10 (1867) (law
originated "in a spirit of kindness towards operatives"). The new "Nebraska Con-
struction Lien Act" label drops the possessive form and is neutrally descriptive.

154. Krotter & Sailors v. Pease, 161 Neb. 774, 778, 74 N.W.2d 538, 541 (1956).
155. NEB. REV. STAT. §§ 52-129 to -130 (Supp. 1981).

The new Act defines 15 terms, some of which seem less than necessary. See,
e.g., id. at § 52-127(12) ("Judical proceeding shall mean action at law or suit in eq-
uity, and any other proceeding in which rights are judicially determined. . . ."); id.
at § 52-127(5) ("Notice of commencement shall mean the notice specified in section
52-145 .... "); id. at § 52-127(6) ("Notice of termination shall mean a notice termi-
nating a notice of commencement.

156. Id. at § 52-129(1) (a).
157. See notes 195-222 and accompanying text infra.
158. NEB. REV. STAT. § 52-130 (Supp. 1981).
159. Id. at § 52-131(1).
160. Id.
161. Id. at § 52-131(2) (time for filing); § 52-131(3) (subject real estate; lien for

materials); § 52-131(4) (amount of lien; notice of lien liability); § 52-131(5) (prior-
ity); § 52-131(6) (foreclosure). Parentheticals following each subsection indicate
the area of the statute to which the given subsections are cross-referenced.

162. See id. at § 52-131(3) which provides in part: "limitations on the existence
of a lien for materials are specified by section 52-134."
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where the lien for materials did not receive special statutory treat-
ment.163 However, the putative "limitations,"'164 when compared to
the prior law, were alleged to be expansions rather than limita-
tions. 165 The new Act's provision for material liens purports to re-
move all limitations on who may claim a lien. 166 The Act creates a
two part test to determine whether a lien for materials arises. 67

Materials must be supplied with the intent that they be incorpo-
rated into the improvement 68 and must be actually incorpo-
rated.169  The requirement of actual incorporation will be
presumed satisfied if the materials are delivered to the site. 7 0

The new Act does not specify to whom the materials must be
supplied.17' Thus, absent is the previous requirement that the
goods be furnished to the owner, contractor, or subcontractor. 172

163. See id. at §§ 52-102 to -103 (Reissue 1978) (repealed Jan. 1, 1982). There
were, however, special rules for materialmen's liens in the case law. See notes 34-46
and accompanying text supra. See generally note 31 supra for a citation to material
lien cases for the last 20 years.

164. NEB. REV. STAT. § 52-131(3) (Supp. 1981).
165. See note 166 infra. Within the Act itself, however, the limitations are liter-

ally limitations. See NEB. REV. STAT. § 52-131(3) (Supp. 1981) ("limitations"); id. at
§ 52-134(1) ("A lien for furnishing materials arises only if .... ") (emphasis
added).

166. JuDicipRY COMM., 87TH UNICAMERAL, 1ST SESS., COMMrITEE STATEMENT OF

INTENT L.B. 512 (1981) (Sens. Beutler & Pirsch, Principal Introducers). "There are
no limitations on who may be a lien claimant, so long as materials are supplied with
the intent that they be used or incorporated in the improvement. Delivery to the
site raises a presumption of use or incorporation." Id.; MODIFY STATUTORY PROVI-
SIONS REGARDING MECHANIC'S LIENS: HEARINGS ON L.B. 512 BEFORE THE COMM. ON
THE JUDICIARY, 10, 87th UNICAMERAL, 1st Sess., (1981) (statement of David Pierson,
Legislative Counsel for the Nebraska Relators Ass'n): "Under this act there is no
limitation on where you must be in the tiers to claim a lien. If your work or material
was incorporated in the job, you have a right to a lien so you don't have to worry
about which tier you are in." Id.

This purported removal of limitations may be inconsistent with the legislative
history and the terms of this section. See notes 175-94 and accompanying text infra.

167. NEB. REV. STAT. § 52-134 (Supp. 1981) provides in part:
A lien for furnishing materials arises only if: (a) They are supplied with
the intent ... that they be used in the course of construction of, or incorpo-
rated into, the improvement in connection with which the lien arises; and
(b) They are either: (i) Incorporated in the improvement ... (ii) Specially
fabricated for incorporation in the improvements ... (iii) Used for the con-
struction or for the operation of machinery or equipment used in the course
of construction ... or (iv) Tools, appliances, or machinery used on the par-
ticular improvement ....

Note that a lien for tools is limited by § 52-134(3).
168. Id. at § 52-134(1)(a).
169. Id. at § 52-134(1)(b)(i).
170. Id. at § 52-134(2).
171. Id. at § 51-134(1).
172. Compare NEB. REV. STAT. §§ 52-102 to -103 (Reissue 1978) (repealed Jan. 1,

1982) with NEB. REV. STAT. § 52-134(1) (Supp. 1981).
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In light of the vast number of new claimants 173 a "no-limitation"
rule could create, the legislature's true intention in this regard is
drawn into question.174 Specifically, it is unclear whether the new
Act protects the supplier of a supplier.

The formal legislative statement of intent seems to be a clear
expression of legislative desire to entitle formerly excluded classes
to a lien.175 However, the formal statement of legislative intent ap-
pears inconsistent with the committee statement of intent embod-
ied in the title to the original draft of the new Act: "Uniform
Simplification of Land Trahsfers Act: Construction Liens.' 76 Ex-
panding the number of potential lien claimants necessarily allows
them to be further removed from the owner. This would run con-
trary to the legislative desire to simplify land transfers. A more
serious and pervasive inconsistency is present in the legislature's
frequently stated concern that credit was "too loose."'1 77 The prior
law allegedly encouraged the extension of credit by suppliers and
others to poor credit risks, because the suppliers knew they could
secure their debt by a lien against the owner if the poor risk de-
faulted.178 Again, it is not obvious how extending the lien right to
further removed suppliers will make creditors more responsible. 79

A more direct method of deciding whether the Act extends the
lien for materials to formerly excluded classes is to examine the

173. Ideal Basic Indus., Inc. v. Juniata Farmer's Coop. Ass'n, 205 Neb. 611, 289
N.W.2d 192 (1980), illustrated the problems of expanding the number of claimants
by the following hypothetical: a manufacturer, selling to a wholesaler, selling to a
retailer, selling to a subcontractor or contractor could assert a lien if payments were
not made all the way back up the line. Id. at 617, 289 N.W.2d at 196.

174. Cf. id. at 614-15, 289 N.W.2d at 194. The court stated that if persons so far
removed were to have a lien, the legislature would have to unequivocally provide
for this extension.

175. JUDICIARY COMM. 87TH UNICAMERAL, 1ST SESS., COMMITTEE STATEMENT OF
INTENT L.B. 512 (1981) (Sens. Beutler & Pirsch, Principal Introducers) ("There are
no limitations on who may be a lien claimant. . . .") It seems arguable that, al-
though the statement of intent is unequivocal, the terms of the statute are not.

176. Id.
177. See e.g., Neb. Legis. Debate 3931 (Apr. 22, 1981) (statement of Sen. Beutler,

Principal Introducer of L.B. 512). The old lien law "has made [the construction in-
dustry] more expensive because it has allowed subcontractors and material men to
pay no attention to whom they give credit. Every other businessman has to pay
attention to that but these do not because they will collect anyway from the home-
owner." Id.

178. Id.
179. If Senator Beutler is presenting a fair picture of the construction industry,

the new Act will eliminate the problem for the homeowner, but extend the problem
on the commercial side. In fact, the problem could be made much worse on the
commercial side since the chain of supply is likely to be larger on big commercial
jobs than it is on the small residential jobs with which the legislature was so
concerned.
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terms of the statute.180 The actual incorporation requirement' 8 1

and the provision allowing for a presumption of actual incorpora-
tion upon delivery to the job site182 are not unprecedented. 183 In-
deed, it might be argued that the new presumption provision 84 is
more restrictive than the prior rule. 85 Therefore, neither the ac-
tual incorporation requirement nor the presumption thereof ap-
pear to expand the materialman's lien to formerly excluded
classes.

186

In addition to actual incorporation, the lien for materials sec-
tion requires intent.187 Materials must be "supplied with the in-
tent . . . that they be used in the course of construction of, or
incorporated into, the improvement in connection with which the
lien arises .. ."188 Apparently, the legislature felt that the intent
requirement would expand the lien for materials. 189 Under the
prior law, materialmen's liens were limited to specified classes of
claimants. 90 The new law replaces this class limitation with the
purportedly less restrictive intent requirement.' 9 1 Unlike the rigid
class limitation, the intent requirement can be planned for and cre-
ated by potential claimants, including formerly excluded

180. NEB. REV. STAT. § 52-134 (Supp. 1981).
181. Id. at § 52-134()(b)(i).
182. Id. at § 52-134(2).
183. The old rule was that a lien could be had for materials "used in or delivered

at the building for use therein." Wickes Corp. v. Frye, 202 Neb. 23, 33, 273 N.W.2d
663, 668 (1979) (quoting Occidental Sav. & Loan Ass'n v. Cannon, 184 Neb. 659, 666,
171 N.W.2d 166, 170 (1969)). See Rosebud Lumber & Coal Co. v. Holms, 155 Neb. 459,
469, 52 N.W.2d 313, 319 (1952).

184. NEB. REV. STAT. § 52-134(2) (Supp. 1981).
185. Under the new law delivery creates a presumption of incorporation. Id.

Since the words "conclusive presumption" are not used it is assumed this creates a
rebuttable presumption. Under the old law, delivery alone was sometimes suffi-
cient to entitle materialmen to a lien. See Wickes, 207 Neb. at 33, 273 N.W.2d at 668
(supplier was required to prove only delivery to premises); Rosebud, 155 Neb. at
469,52 N.W.2d at 319 (at minimum, supplier must show that he delivered to the job).
But cf. Occidental, 184 Neb. at 666, 171 N.W.2d at 170 (although delivery created an
inference of use, that inference was not conclusive). Thus, the Occidental rule
seems similar to the new Act's presumption.

186. See notes 183-85 and accompanying text supra.
187. NEB. REV. STAT. § 52-134(1)(a) (Supp. 1981).
188. Id.
189. JuDiciARY COMM., 87Tm UNICAMERAL, Ist SESS., COMMrTrEE STATEMENT OF

INTENT L.B. 512 (1981) (Sens. Beutler & Pirsch, Principal Introducers) ("no limita-
tions on who may be a lien claimant, so long as materials are supplied with the
intent [required by statute]").

190. Ideal, 205 Neb. at 615, 289 N.W.2d at 194 (materialman could only have a lien
if he supplied directly to an owner, contractor, or subcontractor). See NEB. REV.
STAT. § 52-102 (Reissue 1978) (repealed Jan. 1, 1982).

191. Compare NEB. REV. STAT. § 52-102 (Reissue 1978) (repealed Jan. 1, 1982)
(providing class limitations) with NEB. REV. STAT. § 52-134(1) (Supp. 1981) (provid-
ing intent requirement).
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classes. 192 These potential claimants might conceivably satisfy the
intent requirement even though they sold exclusively on the per-
sonal credit of the contractor. 193 Such an extension of credit runs
counter to the general premise of mechanic's liens that goods must
be furnished on the credit of the job, not on the personal credit of
the contractor or owner.194

The second major qualification of the Nebraska Construction
Lien Act's general grant of lien rights' 95 affects the amount of a
claimant's lien when the contracting owner is a protected party. 196

The new Act provides that the amount of a claimant's 197 lien is the
lesser of "(a) the amount unpaid under the claimant's contract; or
(b) The amount unpaid under the prime contract through which
the claimant claims at the time the contracting owner receives the
claimant's notice of lien liability."' 98 The practical effect of this

192. Intent can be "shown by the contract of sale, the delivery order, delivery to
the site by the claimant or at his or her direction, or by other evidence. . . ." NEB.
REV. STAT. § 52-134(1) (a) (Supp. 1981). Therefore, to the degree that claimants have
control over delivery, or the contents of the contract of sale or delivery order, it
would seem that they also have control over the statutorily authorized evidence of
intent.

193. For example, a supplier might sell materials exclusively on the credit of a
contractor but still put the job name on his delivery order for the convenience of the
contractor (e.g., to identify the goods for a specific job, or to facilitate the contrac-
tor's cost accounting for a particular job). Arguably, this neutral act of putting the
job name on the delivery order could satisfy the new intent requirement, despite a
sale exclusively on the credit of the contractor.

194. See e.g., Layrite Prods. Co. v. Lux, 91 Idaho 110,-, 416 P.2d 501, 504-05 (1966)
(materials must be furnished on the credit of the building, not on the general and
personal credit of the owner, contractor, or other person); Western Elec. Co. v. Iowa
Falls Elec. Co., 196 Iowa 19, 27, 193 N.W. 556, 559 (1923) (materialman cannot assert
an otherwise enforcible lien if he relied on the general credit of the contractor);
Wagner v. Darby, 49 Kan. 343, 346, 30 P. 475, 476 (1892) (materialman cannot assert a
lien for materials sold on general credit of contractor, even if that material was actu-
ally used on the job).

Finally, it should be noted that a practical consideration may render moot the
entire question of whether the lien for materials has been expanded. If suppliers
who are far removed from the job do not even know of the job's existence, they have
no chance of satisfying the intent requirement, no matter how liberally it is con-
strued. Therefore, an evaluation of how far the legislature has extended the lien for
materials requires an empirical analysis of whether many suppliers of suppliers
know which jobs their materials go into. If the number is low, then the legislature's
statement of "no limitations" will mean little in practice.

195. NEB. REV. STAT. § 52-131(1) (Supp. 1981).
196. Id. at § 52-136(2). See the text at note 156 supra for the definition of pro-

tected party.
197. Claimants, here, do not include prime contractors. Prime contractors are

provided for in NEB. REV. STAT. § 52-136(1) (a) (Supp. 1981): "The lien of a prime
contractor is for the unpaid part of his or her contract price. . . ." Id. at § 52-136(3)
also provides: "The lien of a claimant is reduced by the sum of the liens of claim-
ants who claim through him or her."

198. Id. at § 52-136(2) (a) to -136(2) (b). For persons claiming against contracting
owners other than protected parties, the amount of the lien is not so limited. A
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section is to force claimants to give the notice of lien liability1 99 to
contracting owners who are protected parties. 20 0 Strictly speaking,
the statute does not eliminate double liability, as a careless owner
could still have to pay twice.201 If the owner pays the prime con-

tractor in full after receiving a claimant's notice of lien liability, the

owner will be liable to that claimant if he is not paid by the prime

contractor.
20 2

The risk of double liability was also on the owner under the
prior law. 20 3 The justifications for imposing such risks on owners
were, first, that this would prevent prime contractors and owners
from colluding to defraud subcontractors 20 4 and, second, that the

law itself gave notice to owners and prospective owners to beware

of such double liability.20 5 Although the legislature was concerned

with the results of double liability,20 6 it did not disapprove of the

justifications for the prior law.20 7 This might explain why double

prime contractor's lien amount is the same as set out in note 197 supra. For claim-
ants other than prime contractors, the lien "is for the amount unpaid under the
claimant's contract." Id. at § 52-136(1) (b). Such claimants also have their liens re-
duced by the amount of the liens of claimants claiming through him or her. Id. at
§ 52-136(3).

199. Id. at § 52-135.
200. See notes 106-08 and accompanying text supra.
201. For example, assume the owner received notice of lien liability from a sub-

contractor in the amount of $5,000.00, and that at the time of receipt the owner still
owed $10,000.00 on the prime contract. If the owner then paid the prime contractor
in full but the prime contractor did not pay the subcontractor, the subcontractor
could have a lien for $5,000.00.

202. See NEB. REV. STAT. § 52-136(2) (Supp. 1981).
203. Id. at § 52-102 (Reissue 1978) (repealed Jan. 1, 1982); Wickes Corp. v. Frye,

202 Neb. 23, 31, 273 N.W.2d 663, 667-68 (1979); Westland Homes Corp. v. Hall, 193 Neb.
237, 243, 226 N.W.2d 622, 625 (1975); Paxton & Vierling Steel Co. v. Barmore, 187 Neb.
54, 55, 187 N.W.2d 590, 591 (1971).

204. Ballou v. Black, 21 Neb. 131, 147, 31 N.W. 673, 681 (1887).
205. Doolittle & Gordon v. Plenz, 16 Neb. 153, 156-57, 20 N.W. 116, 117 (1884).
206. Op. Att'y Gen. No. 109, 1981 Neb. Legis. J. 2252-53. See also Neb. Legis. De-

bate 3919 (Apr. 27, 1981) (statement of Sen. Decamp) (characterizing results under
the old law as "ludicrous").

207. See, e.g., NEB. REV. STAT. § 52-136(5) (Supp. 1981) (seems to have the pre-
vention of collusion in mind when it requires payments to be made "properly" on a
prime contract):

A protected party contracting owner's lien liability under a particular
prime contract is the prime contract price less payments properly made
thereon. A payment is properly made on a prime contract to the extent
that the payment:
(a) Is made in good faith before the receipt by the contracting owner of a

notice of lien liability; or
(b) If made after receipt by the contracting owner of a notice of lien liabil-

ity, is made in good faith and leaves unpaid a part of the prime con-
tract price sufficient to satisfy the unpaid claims of all claimants who
have given notice of lien liability and whose claims are not being sat-
isfied by the payment.
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liability is possible, but unlikely under the new Act.208

Assuming the notice of lien liability achieves its purpose,20 9

the new law will effectively deprive subcontractors and material-
men of the right to assert a lien against residential homeowners. 210

Before the new Act reached its final form, this deprivation of lien
rights would have included commercial as well as residential prop-
erty.211 This suggests the existence of a justification for protecting
unsophisticated commercial owners as well as unsophisticated
residential owners.21 2 Moreover, other concerns expressed by the
legislature, such as the specially favored position of lien claim-
ants,213 the problem of loose credit,2 14 and even the suggestion that
the lien laws be repealed without replacement,2 15 suggest concerns

208. See notes 201-02 and accompanying text supra. The elimination of double
liability is achieved by giving knowledge to residential homeowners in the form of
the notice of lien liability. This method of aiding the homeowner seems to be a
direct response to the legislature's perception that homeowners are unsophistica-
ted. Because double liability is still possible, it might be assumed justification still
exists for the imposition of that possibility even against residential owners. Essen-
tially, the notice of lien liability is an expansion of the old presumptive notice rule.
See note 205 and accompanying text supra.

209. That purpose is to motivate homeowners to withhold sufficient amounts of
their prime contract price until the prime contractor pays the subcontractor.

210. The legislature seemed to frankly admit this. MODIFY STATUTORY PROVI-
SIONS REGARDING MECHANIC'S LIENS: HEARINGS ON LB. 512 BEFORE THE COMM. ON
THE JUDIcIARY 4, 87th UNICAMERAL, Ist Sess., (1981) (statement of Sen. Beutler,
Principal Introducer. "We are asking the subcontractors and materialmen to give
up something"). See also id. at 10: (statement of David Pierson, Legislative Coun-
sel for the Nebraska Relators Association: "claimant is giving [up] the right to
claim a lien as against the residential homebuyer").

211. Neb. Legis. Debate 5428-31 (May 20, 1981). L.B. 512 was amended to exempt
commercial property from the requirements now effective for residential property
only.

212. Indeed there seems to be no principled reason why double liability could
not be eliminated for commercial owners as well. The fact that commercial owners
have more legal and business sophistication, and the fact that most commercial
jobs are bonded, id. at 5431 (statement of Sen. Beutler); Op. Att'y Gen. No. 109, 1981
Neb. Legis. J. 2252-53, raises a practical distinction, but not a principled one. Sena-
tor Beutler argued that "[a]s between two innocent groups [e.g., the unpaid sub-
contractor, and the owner who has already paid the prime contractor in full] if you
can't protect them both ... you protect the least sophisticated party." Neb. Legis.
Debate 3931 (Apr. 27, 1981). Although commercial owners may in fact be more so-
phisticated than residential owners, it does not necessarily follow that they are also
more sophisticated than subcontractors.

In this regard it is interesting to note that the amendment exempting commer-
cial construction was a blatant political compromise to secure passage of the bill at
least for the benefit of homeowners. See id. at 5430-31 (statement of Sen. Beutler,
Principal Introducer). The bill also was lobbied against by the construction indus-
try. See id. at 6011 (statement of Sen. Pirsch, Principal Introducer).

213. This position was specially favored vis-a-vis other types of creditors. See
e.g., id. at 3919-20 (statement of Sen. Decamp); id. at 3930 (statement of Sen.
Beutler); id. at 3932 (statement of Sen. Pirsch).

214. See note 177 and accompanying text supra.
215. See MODIFY STATUTORY PROVISIONS REGARDING MEcHANIc's LIEN: HEAR-
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with more than just homeowner unsophistication.
Although the legislature may not have intended to address a

problem more fundamental than homeowner unsophistication, a
fundamental change was made in the lien system. 216 Previously,
Nebraska had only a direct lien system. 217 Under the new Act, Ne-
braska has a direct lien system for commercial claimants 21 8 and a
derivative lien system for residential claimants. 219 It is difficult to
predict how the judiciary will interpret the new derivative lien.
One possibility is that the lien statute will be interpreted less liber-
ally. The doctrine of liberal interpretation 220 was partially based
on the fact that lien statutes are remedial.221 Since the new Act
curtails a previously available remedy, i.e., the direct lien, claim-
ants might find the courts less willing to interpret doubtful provi-
sions in their favor.222

The third major qualification of the general grant of lien
rights2 2 3 under the Nebraska Construction Lien Act is that both
the attachment and the priority of liens depend on the time of
filing.224 Under the prior lien law the main issue regarding filing

INGS ON L.B. 512 BEFORE THE COMM. ON THE JUIDICIARY, 87TH UNICAMERAL, 1st Sess.
(1981). Although Senator Beutler was probably not too serious about this sugges-
tion, it appears it was not pure jest. Id. at 102-03. Senator Kilgarin also mentioned
the possibility at the hearings. Id. at 41. Also, Senator Beutler brought up the rea-
soning behind his suggestion, though not the suggestion itself in the floor debate.
Neb. Legis. Debate 3917, 3931 (Apr. 27, 1981).

216. See notes 218-19 and accompanying text infra.
217. See Ballou v. Black, 21 Neb. 131, 147, 31 N.W. 673, 681 (1887) (holding that

owner was liable to subcontractors for labor or material furnished regardless of the
state of the account between the owner and contractor).

218. See NEB. REV. STAT. § 52-136(1) (a), (b) (Supp. 1981).
In a direct lien system (or "Pennsylvania system") the owner's liability to sub-

contractors is not necessarily limited by the amount of the prime contract. Annot.,
175 A.L.R. 330, 333 (1948); Note, Mechanic's Liens in Virginia, 29 VA. L. REV. 121, 122-
23 (1942).

219. See NEB. REV. STAT. § 52-136(2) (b) (Supp. 1981).
In a derivative lien system (or "New York system") the owner's liability is lim-

ited to the amount of the prime contract. Annot., 175 A.L.R. 330, 333 (1948); Note,
Mechanic's Liens in Virginia, 29 VA. L. REV. 121, 122-23 (1942).

220. See e.g., Peters v. Halligan, 182 Neb. 51, 58, 152 N.W.2d 103, 108 (1967) ("Our
mechanic's lien statutes are cumulative and remedial in nature and require a lib-
eral construction so as to effectuate their objects and purposes .... ").

221. See e.g., Chicago Lumber Co. v. Homer, 210 Neb. 833, 836, 317 N.W.2d 87, 89
(1982); Peters, 182 Neb. at 58, 152 N.W.2d at 108.

222. If embraced, this stricter interpretation would obviously apply to persons
claiming against residential property (i.e., the new derivative lien claimants), but
the question might be asked as whether such stricter interpretation would apply to
other claimants (i.e., direct lien claimants) as a rule of general interpretation.

223. NEB. REV. STAT. § 52-131(1) (Supp. 1981).
224. See notes 232-33 and accompanying text infra. For the procedural provi-

sions involved, see notes 112.14, 128-30 and accompanying text supra.
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was how long the filing period could be extended.225 If claimants
continue to test the outer limits of the filing period under the new
law,226 interpretations of the extent of that period are likely to be
similar to interpretations under the prior law. The filing periods
are very similar; the prior law required filing within four months, 227

and the new law requires filing not later than 120 days.2 28 More-
over, the periods begin to run at substantially the same time.
Under the prior law the period began when the "last item" was
completed or furnished,229 and under the new law the period be-
gins after the "final furnishing" of labor or materials. 230

The major substantive changes in this area, however, are re-
lated to the question of how early a lien should be filed. First, a
lien will no longer attach when the materials or labor are first fur-
nished by the person claiming the lien, as was allowed under the
prior law.231 Instead, a lien will attach as of the date of the notice
of commencement 232 or, if no notice of commencement is effective
on the job, at the earlier of visible commencement or the recording
of the lien. 233 Second, liens of the same class, attached to the same
estate, will not necessarily have equal priority as was provided by
the prior law.234 Now liens will have priority in the order of attach-
ment,23 5 with equal priority only when they attach at the same

225. See notes 59-71 and accompanying text supra.
226. Due to the emphasis on, and incentives for, early filing under the Act claim-

ants may be well advised to avoid testing the limits of the filing period. See notes
231-40 and accompanying text infra; notes 106-08 and accompanying text supra (on
the necessity of subcontractors on residential jobs filing at least a notice of lien
liability early to preserve the amount of their lien); note 133 supra (on the possibil-
ity of unrecorded liens being lost by a transfer of the real estate to a protected party
after a notice of termination is effective).

227. NEB. REV. STAT. §§ 52-102, to -103 (Reissue 1978) (repealed Jan. 1, 1982).
228. Id. at § 52-137(1) (Supp. 1981).
229. Chicago Lumber Co. v. Homer, 210 Neb. 833, 837, 317 N.W.2d 87, 90 (1982);

Gatchell v. Henderson, 156 Neb. 1, 8, 54 N.W.2d 227, 231 (1952); Davidson v. Shields,
129 Neb. 877, 878, 263 N.W. 490, 490 (1935).

230. NEB. REV. STAT. § 52-137(1) (Supp. 1981).
231. Gilcrist v. Wright, 167 Neb. 767, 773, 94 N.W.2d 476, 480 (1959); Henry &

Coatsworth Co. v. Fisherdick, 37 Neb. 207, 217-18, 55 N.W. 643, 646-47 (1893).
232. NEB. REV. STAT. § 52-137(2) (Supp. 1981).
233. Id. at § 52-137(3). Or a more complicated situation could arise:

[IIf visible commencement has occurred before or within thirty days after
the lapse of the last notice of commencement covering the improvement:
(a) The lien attaches at the time the lien is recorded if the lien is recorded

within thirty days after lapse of the last effective notice of commence-
ment; or

(b) The lien relates back to and attaches thirty-one days after the termi-
nation date if the lien is recorded more than thirty days after lapse of
the last effective notice of commencement.

234. Gilcrist v. Wright, 167 Neb. at 776-77, 94 N.W.2d at 482 (1959); Henry & Coats-
worth Co. v. Fisherdick, 37 Neb. at 218, 55 N.W. at 647 (1893).

235. NEB. REV. STAT. § 52-138(2) (Supp. 1981). But cf. id. at § 52-138(3) (claimant
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time.236

The new attachment and priority rules may produce mixed re-
sults. If there is a notice of commencement on the job, claimants
recording under that notice of commencement will share pro rata
upon foreclosure.237 This would closely resemble the claimants'
shares upon foreclosure under the prior law. 238 Unlike the prior
law, however, an aggressive claimant can now gain priority over
fellow lien claimants by fiing before them, and fling before the
notice of commencement.239 Inherent in this scheme is the possi-
bility of losing priority.240

CONCLUSION

The Nebraska Construction Lien Act strikes a new balance be-
tween the rights of claimants and owners. Although the impetus
for this change originated in the residential area, the commercial
area was by no means left untouched. The extensive new system
of filing and notices not only involves much more work for claim-
ants and owners, but also requires advance planning. Claimants
who wait for a payment dispute to arise before becoming involved
in the lien system may find severe restrictions or even denials of
their claim. The substantive aspects of the lien law also under-
went extensive change. Materialmen must satisfy a new, some-
what ambiguous intent requirement. Residential subcontractors
must satisfy a new notification rule if they wish to avoid a com-
plete loss of their lien rights. All claimants will want to consider
early fling to obtain favorable attachment and priority for their
liens.

Obviously the legislature desired to substantially remake the
lien law of Nebraska. The result was a statute of great detail and

who records a notice of commencement after recording his lien loses the priority he
otherwise gained by filing first).

236. Id. at § 52-138(1). All liens recorded under the same notice of commence-
ment attach at the same time. Id. at § 52-137(2).

237. See id. at §§ 52-137(2) to -138(1).
238. Gilcrist v. Wright, 167 Neb. at 777, 94 N.W.2d 482 (1959).
239. NEB. REV. STAT. § 52-138(2) to -138(3) (Supp. 1981).
240. This could happen in two ways. First, if a claimant enters a job and there is

no notice of commencement, but other claimants have already filed liens, those
previously fied liens would have priority. Second, if a claimant enters a job and
there is a notice of commencement, but other claimants fied before that notice was
effective, those previously filed liens would also have priority. Id. at § 52-137(2) to -
137(3).

One mitigating factor in this situation might be the fact that one of the previous
liens is claimed by a person with whom the subcontractor contracted. That per-
son's lien would be reduced by the amount of the subcontractor's lien. Id. at § 52-
136(3).
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complexity. This detail and complexity may be self-defeating be-
cause the courts will have to interpret this massive complexity. In
the end, it may be the Nebraska Construction Lien Act that is
remade.

Bryan Gary Handlos-'84


