
NEBRASKA UNIFORM COMMERCIAL CODE: THE
SELLER'S RIGHT TO CURE

INTRODUCTION

The Nebraska Supreme Court has not been called upon to con-
sider section 2-508 of the Nebraska Uniform Commercial Code'

(U.C.C. or Code) since that section was enacted into law in July of
1963.2 The survey period was no different. However, because of
the ambiguous wording involved in the section,3 as well as the in-
consistent judicial interpretations in other jurisdictions 4 address-
ing the rejection--cure conflict, Nebraska courts may soon be
required to come to grips with the divergent views involved.

This note will survey and analyze the law relating to the
seller's right to cure the sale of non-conforming goods. Specifi-
cally, the case law which had modified the perfect tender rule will
be examined, with close attention paid to the interpretational
problems of section 2-508. Discussion will focus upon the four ma-
jor areas of section 2-508 with which other jurisdictions have strug-
gled, namely: 1) reasonable grounds to believe; 2) with or without
money allowance; 3) further reasonable time; and 4) repair as cure
(not specifically stated in section 2-508, but nevertheless, an area of
concern). Attention will then turn to the application of section 2-
508 to sections on installment contracts (section 2-612) and cure
after revocation of acceptance (section 2-608). Finally, an analysis
will be given as to how the Nebraska courts might confront such
issues in future cases.

MODIFYING THE PERFECT TENDER RULE

BACKGROUND

Under pre-Code law, a buyer could rescind a contract for any
defect in the good tendered by the seller.5 Hence, the "perfect

1. NEB. REV. STAT. (U.C.C.) § 90-2-508 (Reissue 1980) (all further references to
chapter 90 are referred to as U.C.C.).

2. LB. 49, 1963 Neb. L. J. 2174, codified at NEB. REv. STAT. § 2-508 (Reissue
1980).

3. Peters, Remedies for Breach of Contracts Relating to the Sale of Goods
Under the Uniform Commercial Code: A Roadmap For Article Two, 73 YALE L. J.
199, 211 (1963) [hereinafter cited as Peters].

4. Schmitt, The Seller's Right to Cure Non-Conforming Tenders--If At First
You Don't Succeed, Try to Try Again, CoM. L J., June-July 1982 at 283 (hereinafter
cited as Schmitt].

5. Lonergan v. Buford, 148 U.S. 581, 589 (1893) (if seller does not have enough
cattle to sell of a particular age from an agreed herd, he may not take the cattle from
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tender rule,"6 since any tender not perfect in the eyes of the buyer
subjected the seller to the possibility of rescission or rejection of
goods.7 On occasion, a contract expressly gave the seller an oppor-
tunity to replace or repair the defective goods if the time for per-
formance had not yet expired.8 It was not difficult however, for
buyers to circumvent such provisions.9 For example, a last minute
rejection could make it impossible for the seller to replace the
goodsbefore the contract time expired. 10 While a few courts did
permit sellers to cure defective tenders despite the lack of a cure
provision," on the whole, sellers remained substantially unpro-
tected from such surprise rejections. 12

The perfect tender rule is codified in Nebraska U.C.C. section

an alternate herd to fulfill the contract); Columbian Iron Works & Dry Dock Co. v.
Douglas, 84 Md. 44, 64, 34 A. 1118, 1121 (1896) (where buyer received written descrip-
tion of steel scraps to be purchased delivery of scraps of a different and inferior
quality entitled the buyer to reject); Mueller v. Keeley, 165 Neb. 243, 259, 85 N.W.2d
309, 318 (1957) ("Unless there is a definite condition to that effect, buyer is not
obliged, as a condition precedent to recovery on warranty, to allow seller to remedy
defects."); Perry v. Mount Hope Iron Co., 16 R.I. 318, 319, 15 A. 87, 88 (1888) (where
buyer agreed to purchase 30 or 40 tons of scrap iron from the seller and 53 tons were
delivered, buyer had a right to reject the entire contract); See also Peters, supra
note 3, at 206.

6. Peters, supra note 3, at 206.
7. Flint v. Lyon, 4 Cal. 17, 21 (1854) (contract for sale of a cargo of Haxall flour,

rejection of Gallego flour which was just as good); King v. City of Rochester, 67 N.H.
310, 311, 39 A. 256, 257 (1893) (contract for sale of valves of Peet pattern manufac-
tured in Boston, rejection of valves of similar pattern manufactured in Pittsburgh);
Markham Warehouse & Elevator Co. v. Plotner & Stoddard, 140 S.W. 356, 357 (Tex.
Civ. App. 1911) (contract for sale of Deering twine, rejection of other twine of a
superior brand and quality).

8. Mueller v. Keeley, 165 Neb. 243, 259, 85 N.W.2d 309, 318 (1957) ("Unless there
is a definite condition to that effect, buyer is not obliged, as a condition precedent to
recovery on warranty, to allow seller to remedy defects."); Sandwich Mfg. Co. v.
Feary, 40 Neb. 226, 228, 58 N.W. 713, 714 (1894) (if upon starting the machine it
should prove defective and fail to work, the purchaser shall give prompt, written
notice to the agent, and allow sufficient time to correct the defect).

9. W. HAWKLAND, SALES AND BuLK SALES, 120-22 (1958).
10. Id.
11. McBath v. Jones Cotton Co., 149 F. 383, 386 (6th Cir. 1906) (seller allowed to

make second delivery during contract time to correct defect in quality); Lowinson v.
Newman, 201 App. Div. 266, 269, 194 N.Y.S. 253, 256 (1922) (seller allowed to make
retender to correct defect in quality); Emerson Shoe Co. v. Neeley, 99 W. Va. 657,
662, 129 S.E. 718, 720 (1925) (seller allowed to cure improper tender of delivery).

12. Gunderson v. Brey, 210 F. 401, 409 (3d Cir. 1914). In Gunderson, the seller,
to avoid a dispute over the quality of the goods, delivered a shipment of his choice
patent flour to fulfill a contract calling for his standard patent brand, an inferior
grade. The court, in upholding the buyer's rejection privilege, pointed out that the
buyer bought to fill re-orders, and that the delivery of flour of a superior brand
might cause some of the buyer's customers to become dissatisfied. Id. See also
Newmarket Iron Foundry v. Harvey, 23 N.H. 395, 396 (1851). Newmarket involved a
contract for the sale of castings; seller had the castings fitted, and buyer rejected on
that ground. The buyer's rejection was held privileged though the castings had to
be fitted before he could use them. Id. See also Markham Warehouse & Elevator
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2-601.13 If the tendered goods are unsatisfactory in some way, the
buyer may: (1) reject the whole; 14 (2) accept the whole;' 5 or (3) ac-
cept any commercial unit or units and reject the rest.16 Section 2-
106(2) of the Nebraska U.C.C. defines "conform" as follows:
"Goods or conduct including any part of a performance are con-
forming or conform to the contract when they are in accordance
with the obligations under the contract."'1 7 Comment 2 to this sec-
tion states in part: "It is in general intended to continue the policy
of requiring exact performance by the seller of his obligations as a
condition to his right to require acceptance."'18 Therefore, it ap-
pears the only limitation on the buyer's right to reject are the sec-
tions on installment contracts, 19 contractual limitations of
remedy, 20 and the section prohibiting any exercise of ownership as
to rejected goods. 21

An unwary buyer could easily be misled into demanding per-
fect tender in reliance on section 2-601. The section is highly con-
fusing in that, when read in light of other Code sections, the
buyer's right of rejection is greatly restricted.2 2 One of the most
severe restrictions on section 2-601 is section 2-508, which allows a
seller to cure an improper tender of delivery.23 A detailed discus-

Co. v. Plotner & Stoddard, 140 S.W. 356, 357 (Tex. Civ. App. 1911) (contract for sale of
Deering twine, rejection of other twine of a superior brand and quality).

13. NEB. REV. STAT. (U.C.C.) § 2-601 (Reissue 1980) provides:
Subject to the provisions of this article on breach in installment contracts
(Section 2-612) and unless otherwise agreed under the sections on contrac-
tual limitations of remedy (Sections 2-718 and 2-719), if the goods or the
tender of delivery fail in any respect to conform to the contract, the buyer
may

(a) reject the whole; or
(b) accept the whole; or
(c) accept any commercial unit or units and reject the rest.

14. NEB. REV. STAT. (U.C.C.) § 2-601(a) (Reissue 1980).
15. Id. at § 2-601(b).
16. Id. at § 2-601(c).
17. NEB. REV. STAT. (U.C.C.) § 2-601(2) (Reissue 1980).
18. Id. at § 2-106, Comment 2.
19. NEB. REV. STAT. (U.C.C.) § 2-612 (Reissue 1980).
20. NEB. REV. STAT. (U.C.C.) §§ 2-718, 719 (Reissue 1980).
21. NEB. REV. STAT. (U.C.C.) § 2-602(2)(a) (Reissue 1980).
22. See e.g., NEB. REV. STAT. (U.C.C.) § 2-504 (Reissue 1980) (which prohibits

rejection for improper shipment unless "material delay or loss ensues"); NEB. REV.
STAT. (U.C.C.) § 2-614 (Reissue 1980) (which allows substituted performance when
facilities or manner of delivery agreed upon become unavailable).

23. NEB. REV. STAT. (U.C.C.) § 2-508 (Reissue 1980), reads:
(1) Where any tender or delivery by the seller is rejected because non-

conforming and the time for performance has not yet expired, the
seller may seasonably notify the buyer of his intention to cure and
may then within the contract time make a conforming delivery.

(2) Where the buyer rejects a nonconforming tender which the seller had
reasonable grounds to believe would be acceptable with or without
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sion of section 2-508 is necessary so as to realize the full scope of a
seller's rights with respect to defective goods.

Section 2-508(1).

Section 2-508(1) allows a seller whose first tender has been
rightfully rejected by the buyer to make a second conforming de-
livery if he can do so within the contract period and upon seasona-
ble notification to the buyer.24 Few cases have arisen under
section 2-508(1), due in part to the relative simplicity of the provi-
sion, and in part to the section's similarity to pre-Code contractual
or court imposed provisions for cure.25 Additionally, in borderline
cases which could fit under either subsection (1) or (2) of section
2-508, courts have tended to base their decisions on section 2-
508(2).26 An example of such a borderline case involves a sales
contract which makes no mention of a specific delivery date. 27 It

has been suggested 28 that perhaps section 2-30929 should be con-
sidered in interpreting what constitutes a reasonable time. If it is
found that time for performance had not expired, the case would
come under section 2-508(1); while if time had expired, section 2-
508(2) would control.

Despite the relative scarcity of judicial decisions involving sec-
tion 2-508(1), some light has been shed on this area of the Code. A
number of cases have held that a seller whose contract period has
not expired has an absolute right to cure.3 0 This appears to be a
useful tool in the hands of a seller in the event a buyer would at-
tempt to cancel the contract because of a falling market. Such a
rule is based on fairness to the seller without causing harm to the

money allowance the seller may if he seasonably notifies the buyer
have a further reasonable time to substitute a conforming tender.

24. Id. at § 2-508(1).
25. 2 S. WIJSTON, SALEs § 459, at 1153 & n. 73 (rev. ed. 1948).
26. See, e.g., Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, -, 240 A.2d

195, 198-99 (1968).
27. See generally Beco, Inc. v. Minnechaug Golf Course, Inc., 5 Conn. Cir. Ct.

444, 256 A.2d 522 (1968); Wilson v. Scampoli, 228 A.2d 848 (D.C. Ct. App. 1967);
Zabriskie Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, 220 A.2d 195 (1968).

28. Note, U.C.C. Section 2-508: Seller's Right to Cure Non-Conforming Goods, 6
RuT.-CAm. L.J. 387, 390 (1974) [hereinafter cited as Note, Right to Cure ].

29. NEB. REV. STAT. (U.C.C.) § 2-309 (Reissue 1980) reads: "The time for ship-
ment or delivery or any other action under a contract if not provided in this article
or agreed upon shall be a reasonable time."

30. Meads v. Davis, 22 N.C. App. 479,-, 206 S.E.2d 868, 869 (1974) (seller may at
any time before expiration of time for performance of sales contract make con-
forming delivery, regardless of prior nonconforming delivery); Peter Pan Seafoods,
Inc. v. Olympic Foundry Co., 17 Wash. App. 819, -, 565 P.2d 819, 824 (1977) (where
the time for performance had not yet occurred, the seller had a right to seasonably
notify buyer of his intention to cure complained of defect and, having done this,
buyer was required to allow seller to correct nonconforming tender).

[Vol. 16



SELLER'S RIGHT TO CURE

buyer.31 When a seller makes an early delivery, that fact alone
ought not prevent withdrawal of that delivery if such tender turns
out to be non-conforming. The seller can then re-tender con-
forming goods on or before the date set for delivery.32 The com-
ments to section 2-508 indicate that cure within section 2-508(1)
can occur despite the fact that the buyer returned the goods and
received a refund of the purchase price.33 A recission by mutual
agreement can prevent the operation of such cure, but the buyer's
unilateral action cannot.34

One commentator has suggested that a seller's "right" to cure
within the contract period should not be mechanically applied.35

This view suggests that where a buyer needs the goods at a speci-
fied time, any early, non-conforming tender could cause the buyer
to reasonably believe satisfactory goods would not be forthcom-
ing.36 Such a buyer may have made immediate alternative con-
tracts to fulfill existing needs, and a later attempt to cure within
the contract time would be ineffective if a seasonable notice had
not been given to the buyer.37

Despite the appearance of simplicity, a number of difficulties
may surface when applying section 2-508(1). In considering the
language used by the drafters of the U.C.C., the first stumbling
block is the determination of what constitutes seasonable notifica-
tion of intent to cure.38 Section 1-204 of the Nebraska U.C.C.39 de-
fines "seasonable" as: "An action is taken 'seasonably' when it is
taken at or within the time agreed or if no time is agreed at or
within a reasonable time." Determining what constitues a reason-
able time for giving notice of intent to cure depends on the nature,
purpose and circumstances of such action.4° Courts may look for

31. R. NORDSTROM, HANDBOOK OF THE LAW OF SALES § 105, at 318 (1970) [herein-
after cited as R. NORDSTROM].

32. Id.
33. NEB. REV. STAT. (U.C.C.) § 2-508, Comment 1 (Reissue 1980).
34. Lowinson v. Newman, 201 App. Div. 266, 194 N.Y.S. 253 (1922) (buyer at-

tempted to rescind the contract on the grounds of overdelivery, prior to the expira-
tion of the contract time; court refused to allow the buyer to rescind. Though the
buyer may refuse the defective tender, if a proper tender is (thereafter made within
such limit of time as satisfies the terms of the contract, the buyer is bound to
accept).

35. R. NORDSTROM, supra note 31, § 105 at 319 (1970).
36. Id.
37. Seixas v. Ockershausen, 7 N.Y. St. Rep. 256, 260, 43 Hun. 559, 562 (Sup. Ct.

1887) (If the defendants-buyers had in good faith changed their positions after the
rejection of the first tender, the defendants could not be called upon to accept the
molasses subsequently tendered by the plaintiff).

38. Note, Right to Cure, supra note 28, at 390.
39. NEB. REV. STAT. (U.C.C.) § 1-204(3) (Reissue 1980).
40. Id. at § 1-204(2).
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reliance on the part of the buyer (i.e., the fact that the buyer's im-
mediate needs necessitated obtaining goods from an alternate sup-
plier) and may be reluctant to find the seller's notice seasonable
when the buyer has purchased a substitute.41

Another difficulty in applying section 2-508(1) is the determi-
nation of what constitutes "cure. '42 Replacing the non-conforming
goods with a conforming substitute would obviously be satisfac-
tory. However, if the goods are repaired instead of replaced, the
answer is not as clear.43 It is also unclear whether more than one
cure may be attempted if the contract date has not expired.44 The
language used in section 2-508(1) refers to "cure" and non-con-
forming "tender" in the singular.45 However, section 1-102(5)(a)
states that words in the singular include the plural, thus it is some-
what unclear whether the seller is entitled to more than one at-
tempt at cure within the contract period.

Section 2-508(2)

The relative simplicity of section 2-508(1) contrasts markedly
with the confusing language of section 2-508(2). Such confusion, as
well as the brevity of section 2-508(2), has left room for much judi-
cial interpretation. 46

Section 2-508(2) states that when a buyer rejects a non-con-
forming tender which the seller had reasonable grounds to believe
would be acceptable, the seller may, upon seasonable notification,
have a reasonable time to substitute a conforming tender, even be-
yond the contract date.47 The section is an important addition to
the commercial law, although it raises almost as many problems as
it answers.48 First, section 2-508(2) refers to "reasonable grounds
to believe .... ,,49 How is it determined when a seller reasonably
believes tender will be acceptable? Second, the section states
"with or without money allowance .... ,,50 What is the significance
of this phrase? Third, what constitutes a "further reasonable

41. See note 37 supra.
42. Note, Right to Cure, supra note 28, at 391.
43. Id. at 393-98.
44. Id. at 391.
45. See NEB. REV. STAT. (U.C.C.) § 2-508(1) (Reissue 1980).
46. Miniter, Buyer's Right of Rejection: A Quarter Century Under the Uniform

Commercial Code, and Recent International Developments, 13 GA. L. REV. 805, 830
(1979).

47. NEB. REV. STAT. (U.C.C.) § 2-508(2) (Reissue 1980), reprinted at note 23
supra.

48. J. WHrrE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COM-
MERCIAL CODE § 8-4, at 324 (2d ed. 1980).

49. NEB. REV. STAT. (U.C.C.) § 2-508(2) (Reissue 1980).
50. Id.
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time?" 51 Finally, will repair ever be considered a satisfactory cure?
The "reasonable grounds to believe" clause has caused the

courts the most difficulty in interpreting section 2 -5 0 8 .52 According
to comment 2 reasonable grounds to believe that the tender would
be acceptable "can lie in prior course of dealing, course of perform-
ance or usage of trade as well as in the particular circumstances
surrounding the making of a contract.153 Even with this statement,
however, much of the ambiguity remains. For example, the refer-
ence to past dealings seems to indicate that if the buyer has not
objected to less than perfect goods in the past, a seller might have
reason to be surprised when the buyer later refuses to accept simi-
lar deviations.54 The same could hold true for usage of trade.55

The relevance of other factors such as the magnitude of the defect,
the ease of discovery, and the monetary value of the item to the
"reasonable ground" standard is relatively uncertain.5 6

Two lines of thought exist as to what constitutes "reasonable
grounds to believe." Professor Nordstrom suggests that section 2-
508(2) should be narrowly construed to cover only situations
where the seller knew beforehand that the goods were not con-
forming but believed they would be acceptable because they were
of better quality.57 The alternate view is represented by Joc Oil
U.S.A., Inc. v. Consolidated Edison Co. ,58 where the court stated:
"The approach of Professor Nordstrom advocated by Consolidated
Edison is wholly antithetical and inconsistent with the liberal ame-
liorative objective of U.C.C. section 2-508(2)." 59

The Nordstrom view is based upon the subject of the "which"
clause of section 2-508: "Where the buyer rejects a non-conforming

51. Id.
52. Note, Uniform Commercial Code-Sales--Sections 2-508 and 2-608--Limita-

tions on the Perfect-Tender Rule, 69 MICH. L. REV. 130, 134 (1970) [hereinafter cited
as Note, Limitation on the Perfect-Tender Rule]; see also Wilson v. Scampoli, 228
A.2d 848, 849 (D.C. Ct. App. 1967); Joc Oil U.S.A. v. Consolidated Edison Co., 107
Misc. 2d 376, -, 434 N.Y.S.2d 623, 631 (1980); Bartus v. Riccardi, 55 Misc.2d 3, 6, 284
N.Y.S.2d 222, 225 (1967); Meads v. Davis, 22 N.C. App. 479, -, 206 S.E.2d 868, 869
(1974).

53. NEB. REV. STAT. (U.C.C.) § 2-508, Comment 2 (Reissue 1980).
54. NEB. REV. STAT. (U.C.C.) § 2-208(1) & Comment 3 (Reissue 1980).
55. See NEB. REV. STAT. (U.C.C.) § 1-205(2) (Reissue 1980). This section pro-

vides, in pertinent part:
A usage of trade is any practice or method of dealing having such regularity
of observance in a place, vocation or trade as to justify an expectation that
it will be observed with respect to the transaction in question.

56. Note, Right to Cure, supra note 28, at 399.
57. See generally, R. NoRDsTRoM, supra note 31, § 105 at 319-22; see e.g., Meads'

v. Davis, 22 N.C. App. 479, 206 S.E.2d 868 (1974).
58. 107 Misc.2d 376, 434 N.Y.S.2d 623 (1980).
59. Id. at -, 434 N.Y.S.2d at 632.
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tender which [what?] the seller had reasonable grounds to believe
would be acceptable .... -60 Two interpretations are possible:
"Which [tender] the seller had reasonable grounds to believe
would be acceptable," or "which [non-conforming tender] the
seller had reasonable grounds to believe would be acceptable. 61

For example, a seller may send the buyer a newer, improved model
of the ordered item which the buyer rejects as non-conforming.
According to Nordstrom, the seller could cure by delivery of the
specific good ordered, and would have a reasonable time beyond
the contract date to do so.62 This answer can be reached using
either "tender" or "non-conforming tender" as the subject of the
"which" clause. The seller was aware that tender was non-con-
forming but reasonably believed this tender would be acceptable
to the buyer.63 In situations such as this, courts have given the
seller additional time to make the tender conforming.64

Another alternative would be where the seller orders and de-
livers an item pre-packaged by the manufacturer, which was not
opened by the seller prior to the sale, and learns of a defect only
after delivery to the buyer. According to Nordstrom, this seller
should not be given additional time to cure, since the seller was
unaware that the tender was non-conforming. 65 In this situation,
the only way which section 2-508(2) would protect the seller would
be by using "tender" as the subject of the "which" clause, thus ar-
guing that section 2-508(2) means that a seller need only believe
that tender is conforming for there to be reasonable grounds for
belief that the tender would be acceptable to the buyer.66

Nordstrom believes this interpretation should be rejected as it
would make the reference to "with or without money allowance"
contained in section 2-508(2) redundant.67 It would appear logical
that a seller, believing tender to be conforming, would not consider
a price reduction. Such a reading, according to Nordstrom, would
extend the time for performance in nearly every contract by some
undetermined reasonable time, contrary to the general obligations
of the seller to deliver according to the terms of the contract.68 It

may also be argued that "such sellers do not merit additional time

60. R. NORDSTROM, supra note 31, § 105 at 319 (brackets in original).
61. Id. (brackets in original).
62. Id. § 105, at 320.
63. Id.
64. See Bartus v. Riccardi, 55 Misc.2d 3, -, 284 N.Y.S.2d 222, 225 (1967).
65. R. NORDSTROM, supra note 31, § 105 at 320-21.
66. Id.
67. Id. § 105 at 321.
68. Id.
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to do what they agreed to do by a date which has now passed. '6 9

The Nordstrom view has apparently gained some, although
limited, judicial support.7 0 In Meads v. Davis,71 the seller entered
into a contract with the defendant for the furnishing of materials in
connection with the construction of a house and other improve-
ments situated on the land.72 Various defects were subsequently
discovered in the carpet and tile during installation.73 The seller,
who had been unaware of the defects, then acknowledged the
existence of a small factory defect in portions of the carpet.74

Under the Nordstrom analysis of section 2-508(2), it would appear
that the seller would not be allowed to cure because the defect was
not discovered prior to delivery. However, the court relegated its
discussion of the Nordstrom view and section 2-508(2) to dicta,
stating:

Obviously this section deals with the situation in which
the seller knows prior to delivery that the goods are not in
conformity, but has reason to believe the buyer will ac-
cept. An example of such a situation might be where the
buyer orders goods no longer carried by the seller, but the
seller has goods which will perform the same function.75

The court decided the case under section 2-508(1), apparently be-
lieving the time for performance had not yet passed.76

An opposing position to the Nordstrom view is taken in Joc Oil
U.S.A., Inc. v. Consolidated Edison Co.7 7 In this 1980 case, Joc Oil
purchased a shipment of oil from its supplier believing it to contain
a .52% sulfur content, and resold it as such.78 It was subsequently
learned that the oil contained a .92% sulfur content. 79 Although
the contract date had expired, Joc Oil attempted to make a second
tender under section 2-508(2).80 The defendant, arguing the Nord-
strom approach, contended that section 2-508(2) "is only applica-
ble to enable a seller to cure a non-conforming tender by a
substitute conforming shipment after the contract time for per-
formance has expired, if the seller knew, prior to delivery that the

69. Id.
70. See Meads v. Davis, 22 N.C. App. 479, 206 S.E.2d 868 (1974).
71. 22 N.C. App. 479, 206 S.E.2d 868 (1974).
72. Id. at -, 206 S.E.2d at 868.
73. Id.
74. Id. at -, 206 S.E.2d at 868-69.
75. Id. at -, 206 S.E.2d at 869 (emphasis in original).
76. See id.
77. 107 Misc.2d 376, 434 N.Y.S.2d 623 (1980).
78. Id. at -, 434 N.Y.S.2d 626 (1980).
79. Id.
80. Id.
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original tender was non-conforming ... -"81 In response, the court
stated: "No valid logic or commercial need appears to justify ex-
cluding from the protective scope of this statutory remedy those
sellers who had a reasonable prior belief that their tender of deliv-
ery was conforming and acceptable but thereafter learned other-
wise upon rejection of the goods by the buyer. 82

The difficulty with a narrow interpretation of section 2-508(2),
such as that advocated by Nordstrom and the Meads court,83 is
that it penalizes a seller who has no reason to believe tender is
defective, while at the same time gives the benefit of the cure pro-
vision to the seller who consciously delivers non-conforming
goods.84 Further, to allow sellers to cure and complete the transac-
tion, especially when the buyer would not be subjected to any
great inconvenience, risk, or loss, "facilitates the Code's mandate
of liberal construction (U.C.C. § 1-102) and administration (U.C.C.
§ 1-106(1)) based upon an imposed obligation of good faith in per-
formance and enforcement (U.C.C. § 1-203). ' '85 The unfairness of
the Nordstrom theory was specifically noted by the Joc Oil court.86

While Nordstrom's interpretation has found limited accept-
ance, the more liberal view in Joc Oil appears to embrace a wider
variety of situations in which a seller can justifiably invoke the
cure protection of section 2-508(2).87 A District of Columbia case,
Wilson v. Scampoli,88 dealt with an unopened, factory-crated tele-
vision which was delivered to the buyer.8 9 It was subsequently
discovered that the picture had a "reddish tinge."90 After it was
determined the set needed shop work, the buyer refused to allow
the chasis to be removed, but demanded either a new set or return
of the purchase price.91 The court, ruling in favor of the seller,
stated: "A retail dealer would certainly expect and have reason-
able grounds to believe that merchandise like color television sets,
new and delivered as crated at the factory, would be acceptable as
delivered and that, if defective in some way, he would have the
right to substitute a conforming tender. '92 It appears that in Wil-

81. Id. at -, 434 N.Y.S.2d at 631 (emphasis in original).
82. Id. (citations omitted).
83. Meads v. Davis, 22 N.C. App. 479, 206 S.E.2d 868 (1974).
84. Schmitt, supra note 4, at 288.
85. Joc Oil U.S.A., Inc. v. Consolidated Edison Co., 107 Misc.2d 376, -, 434

N.Y.S.2d 623, 632 (1980).
86. Id.
87. Id.
88. 228 A.2d 848 (D.C. 1967).
89. Id. at 848.
90. Id. at 849.
91. Id.
92. Id.
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son, ignorance of the defect served to protect the seller. With igno-
rance serving as a shield protecting the seller, it may then be
argued that every seller could use actual ignorance of a defect to
establish "reasonable grounds to believe."93 For this reason, some
commentators suggest such protection be extended only in cases
of excusable ignorance where the seller not only did not know, but
also should not have known of the defect.94 It might also be argued
that in situations where the goods are delivered uncrated, the
seller should be held to a higher standard of knowledge as to the
condition of the goods than was the seller in Wilson.95

Another factor to consider in determining the seller's reason-
able expectations is that of value of the item. In Bartus v. Ric-
cardi96 the buyer signed a contract to purchase a hearing aid from
the seller.97 The buyer specified a Model A-660 hearing aid be-
cause he had been treated at a hearing aid clinic and was told this
was the best model for his purposes. 98 When the buyer went to the
seller's office for his hearing aid, he was informed that Model A-660
had been modified and improved.99 The buyer was fitted with the
improved model, but later became quite dissatisfied with its per-
formance. 10 0 He then informed the seller that he did not want the
hearing aid and would not accept the tender of a replacement. 1 1

Although the court stated that the buyer was entitled to receive
the model that he had ordered even though it may be an older
type, the court ruled in favor of the seller. 0 2 Under the circum-
stances, the seller had reasonable grounds to believe that the
newer, improved version would be acceptable, and was therefore
entitled to cure the defective tender.10 3

Along the same line, Reece v. Yeager Ford Sales, Inc.,104 dealt
with defects in an automobile. The buyer entered into a contract
to purchase a new car from the seller.10 5 After driving the automo-
bile several hundred miles on vacation, the buyer noticed the
chrome moulding or trim around the rear window did not fit cor-

93. Note, Right to Cure, supra note 28, at 399.
94. Id.
95. Id.
96. 55 Misc.2d 3, 284 N.Y.S.2d 222 (1967).
97. Id. at -, 284 N.Y.S.2d at 223.
98. Id.
99. Id.

100. Id.
101. Id.
102. Id. at -, 284 N.Y.S.2d at 225.
103. Id.
104. 184 S.E.2d 722 (W. Va. 1971).
105. Id. at 723.
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rectly.1°6 In addition, he noticed some white specks of paint on his
black car as well as other minor defects. 10 7 After the seller cor-
rected the defects free of charge pursuant to the warranty, the
buyer was still bothered by continued presence of defects in the
car. 0 8 Subsequently, the buyer attempted to rescind the con-
tract. 0 9 Testimony for both parties revealed the maximum total
estimate for repairs was $80.00, which the seller agreed to pay. 110

Deciding in favor of the seller, the court held that the buyer could
not rescind the contract when the buyer has refused a seller's offer
to cure minor defects. 111

Courts appear to be developing a "magnitude of defect" test
when considering whether a seller, under usage of trade, had rea-
sonable grounds to believe the goods were acceptable. 112 The mag-
nitude of the non-conformity can be seen as a factor in
determining whether usage of trade would normally allow the
seller to cure, i.e., if past usage of trade had permitted the cure of
minor defects, then the seller had reasonable grounds to believe
that minor defects could properly be cured. 113 It would be prema-
ture, however, to conclude that this factor has become exclusively
determinative of whether a seller had reasonable grounds to be-
lieve that a tender would be acceptable. 1 4

A second area of concern in dealing with section 2-508(2) is its
reference to the phrase "with or without money allowance." 115 The
main problem with the phrase is in determining whether it should
be applied to the original non-conforming tender or to the cure." 6

A number of interpretations are possible. The phrase may be read
to modify the non-conforming tender, indicating the seller has a
right to cure if there were reasonable grounds to believe the tender

106. Id.
107. Id.
108. Id.
109. Id. at 724.
110. Id. at 723-24.
111. Id. at 726.
112. See, e.g., Wilson v. Scampoli, 228 A.2d 848 (D.C. 1967) (court permitted cure

by the seller of a defective television set); Johansen v. Minnesota Valley Ford Trac-
tor Co., Inc., - Minn. -, -, 304 N.W.2d 654, 657 (1981) ("[AIny right to cure should
be limited to cases in which the defects are minor, and ... the seller has no right to
cure defects which substantially impair the goods value."); Zabriskie Chevrolet,
Inc. v. Smith, 99 N.J. Super. 441,-, 240 A.2d 195, 204 (1968) (where the court refused
to permit an auto dealer to cure a defective transmission because the defect ren-
dered the new car practically inoperable, and therefore held that the seller could
not reasonably expect the buyer to accept the car).

113. Note, Limitations on the Perfect-Tender Rule, supra note 52, at 135 n. 27.
114. Id. at 135.
115. NEB. REV. STAT. (U.C.C.) § 2-508(2) (Reissue 1980).
116. Note, Right to Cure, supra note 28, at 400.
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would be acceptable with or without money allowance.1 17 Such a
reading appears implausible, however. If the contract contained
provisions requiring a buyer to accept a tender with monetary al-
lowance for any defects, the tender would no longer be conforming.
It then would appear that the seller's discharge of the contractual
duty could occur in one of two ways: perfect tender, or defective
tender with monetary allowance. 118 Such an option for the seller
could work an injustice on a buyer. 19

A second view of the phrase is that the money allowance
would either be part of the cure or would compensate the buyer for
the delay resulting from a cure past the contract date. 120 In other
words, the seller would either make some adjustment in the price
of the defective goods so as to reflect their diminished value, or
would have to replace the goods altogether as well as make some
payment to the buyer as compensation for the delay resulting from
cure past the contract date. Such a reading also introduces diffi-
culties. If a seller could cure a defect simply by making some
financial allowance, a more lenient requirement for cure would be
available in subsection (2) than in subsection (1).121 Subsection
(1) states that nothing less than conforming goods will be accepted
in an attempted cure.122 Subsection (2), however, would only re-
quire a monetary allowance, not conforming goods.123

Courts have consistently ignored the phrase "with or without
money allowance" when deciding cases under section 2-508(2).
This is understandable considering the problems which this
phrase presents. 124 To interpret it in a satisfactory manner seems
an impossible task, and as presently written it is an unworkable
provision which merely adds to the confusion surrounding section
2-508(2).125

If a seller can establish that there were reasonable grounds to
believe that tender would be acceptable, section 2-508(2) grants "a
further reasonable time to substitute a conforming tender" upon
seasonable notification to the buyer.126 Comment 3 to the section

117. Id.
118. Peters, supra note 3, at 211.
119. The seller could then deliver defective goods at anytime, if he was willing to

make a money allowance.
120. Peters, supra note 3, at 211-12.
121. Id. at 212.
122. NEB. REV. STAT. (U.C.C.) § 2-508(1) (Reissue 1980).
123. Id. at § 2-508(2).
124. See Wilson v. Scampoli, 228 A.2d 848 (D.C. 1967); Ramirez v. Autosport, 68

NJ. 277,440 A.2d 1345 (1981); Bartus v. Riccardi, 55 Misc.2d 3,284 N.Y.S.2d 222 (1967).
125. Note, Right to Cure, supra note 28, at 402.
126. NEB. REV. STAT. (U.C.C.) § 2-508(2) (Reissue 1980).
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states in part: "The words... are intended as words of limitation
to protect the buyer. What is a reasonable time depends upon the
attending circumstances." 127 Courts in various jurisdictions have
not applied a rigid standard in deciding the "further reasonable
time" issue.128 As a result, no consistent criteria have been estab-
lished as to what constitutes a reasonable time.

It is apparent that such words of limitation are necessary, as
can be illustrated by Tiger Motor Co. v. McMurtry.' 29 In Tiger Mo-
tor, the plaintiff had purchased a new automobile from the defend-
ant.130 Over a period of one year, the buyer was forced to return
the car approximately 30 times for repairs of a variety of defects. 131

The Alabama court, in ruling for the buyer, held that a seller did
not have an unlimited amount of time to cure under section 2-
508(2).132 Unfortunately, the court failed to define what specifi-
cally would constitute a reasonable time, but did state that "at
some point after the purchase of a new automobile, it should be
put in good running condition .... -133 Apparently this point had
been reached after one year. 34

In Mobile Housing, Inc. v. Stone,135 the buyer contracted to
purchase from the seller a mobile home similar to one displayed
by the seller. 3 6 Upon delivery of the mobile home, the buyer no-
ticed various defects: the cabinets were not level, the carpeting
was of a differing quality, the linoleum on the kitchen floor had
four large cuts in it, and numerous other defects. 3 7 The buyer re-
fused to sign an acceptance of the home because of the defects,
and seasonably notified the seller of his rejection. 138 At trial, the
buyer testified that he was never notified that the mobile home had
been repaired, or asked to observe it in a repaired state. 3 9 In addi-

127. Id. at § 2-508, Comment 3.
128. See, e.g., Tiger Motor Co. v. McMurtry, 284 Ala. 283, 224 So.2d 638 (1969)

(one year was an unreasonable amount of time to repair a defective automobile);
Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112, -, 374 A.2d 144, 149 (1976)
(seller does not have an unlimited time to cure, and buyer's rejection after one year
was proper); Davis v. Colonial Mobile Homes, 28 N.C. App. 13, 220 S.E.2d 802 (1975)
(approximately ten weeks was more than a reasonable time to cure the defects in a
mobile home delivered in a severely damaged condition).

129. 284 Ala. 283, 224 So.2d 638 (1969).
130. Id. at -, 224 So.2d at 640.
131. Id. at -, 224 So.2d at 644.
132. Id. at -, 224 So.2d at 644.
133. Id. at-, 224 So.2d at 647 (citation omitted).
134. Id. at -, 224 So.2d at 644-47.
135. 490 S.W.2d 611 (Tex. Civ. App. 1973).
136. Id. at 612.
137. Id. at 613-14.
138. Id. at 612.
139. Id. at 616.
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tion, the seller's own serviceman testified that he did not do any
repair work on the home until almost two months after it had been
delivered and definitely rejected by the buyer.1 3 The Texas court
held the seller had failed to reasonably or seasonably cure the
defects.

14 1

In Bartus v. Riccardi,14 the court ruled in favor of the seller's
attempt to correct the non-conforming tender, and held that one
week did not exceed the reasonable time limit set forth by section
2-508(2). 143 Although the court appeared to determine this issue
on the basis of whether the buyer had changed position between
the time of rejection and attempted cure,1 4 this fact does not seem
to be generally acceptable as a conclusive test for determining rea-
sonable time. 145

Courts in various jurisdictions seem to be deciding what con-
stitutes a further reasonable time on the basis of "fairness."'146 Ob-
viously what is reasonable in one situation may not be reasonable
in another due to various factors, e.g., perishability of the goods.1 47

However, it appears the following rules have developed: (1) A
buyer who has been subjected to a lengthy or unsuccessful at-
tempt at repair has been allowed to reject;148 (2) Where the buyer
has refused to allow cure or has made unproven claims of hard-
ships, the seller has been favored. 149

A final problematic area of section 2-508 is that of repair as
cure. No part of section 2-508 or the comments to this section sug-

140. Id.
141. Id.
142. 55 Misc.2d 3, 284 N.Y.S.2d 222 (1967).
143. Id. at -, 284 N.Y.S.2d at 223-25.
144. Id. at -, 284 N.Y.S.2d at 225.
145. Note, Limitations on the Perfect-Tender Rule, supra note 52, at 137.
146. See notes 148.49 and accompanying text infra.
147. See note 128 for cases which have come to different decisions as to what

constitutes a reasonable time.
148. See, e.g., Tiger Motor Co. v. McMurtry, 284 Ala. 283, 224 So.2d 638, 644 (1969)

(purchaser's revocation of contract for the purchase of an automobile, which oc-
curred within one year after sale, was within a reasonable time where during the
year after the sale the auto was in for repairs approximately 30 times and repeated
attempts at adjustments had failed); Thurman v. Nomad Travel Trailers, 209 Kan.
491, 496 P.2d 1348, 1349 (1972) (manufacturer and seller of a travel trailer were given
a reasonable opportunity to repair defects, but refused to exercise such opportu-
nity); Mobile Housing, Inc. v. Stone, 490 S.W.2d 611, 616 (Tex. Civ. App. 1973) (re-
pairs on mobile home completed two months after delivery).

149. See, e.g., Wilson v. Scampoli, 228 A.2d 848, 850 (D.C. 1967) (seller not liable
for defective television where buyer refused to allow removal of the chassis for a
short period of time to determine the cause of the defect); Bartus v. Riccardi, 55
Misc.2d 3, 284 N.Y.S.2d 222, 223 (1967) (purchaser of hearing aid who received a
newer, improved model of that which he ordered, decided he did not want any hear-
ing aid from seller, and refused to accept the tender of a replacement).
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gest that a repair of the goods would constitute an acceptable
cure.150 In fact, subsection (2) appears to indicate that repair
would not be acceptable in that it requires the seller to "substitute
a conforming tender."' 151 It would appear that there is no express
basis in the U.C.C. for allowing the seller to make his tender con-
forming via repairs. 5 2

In spite of the omission of repair as a possible means of cure in
the Code, this remedy has received general recognition from com-
mentators. 153 The issue of repair in Wilson v. Scampoli 154 was one
of first impression.155 This case involved a factory-crated color tel-
evision which, subsequent to the sale, was found to have a reddish
tinge to the picture. The court held that "minor repairs or reason-
able adjustments are frequently the means by which an imperfect
tender may be cured."'1 56 It appears as though the court looked
with disfavor upon the buyer's refusal to allow removal of the tele-
vision for repair. 5 7 While an expert's inability to pinpoint the
cause of the defect within one hour would seem to indicate a fairly
serious problem, thereby justifying the buyer's reaction, this did
not affect the court's decision. 5 8 Instead of balancing the interests
of the parties, the court's determination rested on what was a rea-
sonable opportunity for the seller, regardless of any hardship im-
posed on the buyer. 5 9

Zabriskie Chevrolet, Inc. v. Smith 160 involved the sale of a new
car with a defective transmission. 16 1 The buyer asserted that the
contract was cancelled, stopped payment on his check, 62 and re-
fused to accept replacement of the transmission with one of "un-
known lineage."'1 63 While there was no evidence that the

150. See NEB. REV. STAT. (U.C.C.) § 2-508 (Reissue 1980).
151. Id. at § 2-508(2).
152. Note, Right to Cure, supra note 28, at 393.
153. Clifford, Article 2: Sales, 44 N.C. L. REV. 539, 581 (1966); Ryan, Article 2:

Sales, 15 OKLA. L. REV. 249, 256 (1962); Comment, Sales of Personal Property-
Breach of Warranty-Repair as a Means of Cure Under Section 2-508 of the Uniform
Commercial Code, 53 IowA L. REV. 780, 789 (1967); Comment, Uniform Commercial
Code: Minor Repairs or Adjustments Must be Permitted by a Buyer When the Seller
Attempts to "Cure" a Non-Conforming Tender of Merchandise, 52 MINN. L. REV. 937,
944-45 (1968).

154. 228 A.2d 848 (D.C. 1967).
155. Id. at 849-50.
156. 228 A.2d 848, 850 (D.C. 1967).
157. Id.
158. Id. at 849-50.
159. Id.
160. 99 N.J. Super. 441, 240 A.2d 195 (1968).
161. Id. at -, 240 A.2d 197.
162. Id.
163. Id. at -, 240 A.2d at 205.
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substitute transmission was inferior or inadequate, the court, in
ruling for the buyer, apparently attached importance to the con-
sumer's personal satisfaction, trust in the repaired product, and
the buyer's desire to receive a totally new car.16

In view of the fact that section 2-508 was written to aid the
seller,165 it would seem fair and just to permit repair as one rem-
edy for defects. Items such as complex equipment often require
some adjustment before functioning properly. It would appear
that if such equipment could not be repaired or adjusted, the right
to cure would be weakened. It would then be necessary to replace
the equipment so as not to breach the purchase contract. In all
fairness to the buyer, however, a patchwork item which is not in
"as good as new" condition should not be acceptable.

Installment Contracts

In applying section 2-508 to the various contracts which are a
part of day-to-day business transactions, special attention should
be paid to non-conforming tenders under installment contracts.
Section 2-612 regulates non-conforming deliveries under install-
ment contracts, and provides standards for rejection by the
buyer. 66 The two sections become difficult to reconcile, for they
present varying standards for cure without any guidelines for their
interaction.

As with section 2-508, there have been few judicial decisions
regarding installment contracts, 167 thus leaving much room for in-

164. Id. at -, 240 A.2d at 201-02; but cf. Reece v. Yeager Ford Sales, Inc., 184
S.E.2d 722, 726 (W. Va. 1971) (new car buyer who refused the manufacturer's offer to
repair minor defects in the body of the car was precluded from rescinding the
contract).

165. See NEB. REV. STAT. (U.C.C) § 2-508, Comments 1 & 2 (Reissue 1980).
166. NEB. REV. STAT. (U.C.C.) § 2-612 (Reissue 1980) reads:

(1) An "installment contract" is one which requires or authorizes the delivery of
goods in separate lots to be separately accepted, even though the contract con-
tains a clause "each delivery is a separate contract" or its equivalent.

(2) The buyer may reject any installment which is non-conforming if the noncon-
formity substantially impairs the value of that installment and cannot be
cured or if the nonconformity is a defect in the required documents; but if the
nonconformity does not fall within subsection (3) and the seller gives ade-
quate assurance of its cure the buyer must accept that installment.

(3) Whenever nonconformity or default with respect to one or more installments
substantially impairs the value of the whole contract there is a breach of the
whole. But the aggrieved party reinstates the contract if he accepts a noncon-
forming installment without seasonably notifying of cancellation or if he
brings an action with respect only to past installments or demands perform-
ance as to future installments.

167. See Priest, Breach and Remedy For the Tender of Noncomforming Goods
Under the Uniform Commercial Code: An Economic Approach, 91 HARv. L R-v.

960, 1000 n.124 (1978).
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terpretation. Section 2-612(2) permits a buyer to reject any install-
ment if the non-conformity substantially impairs the value of the
installment and cannot be cured. 168 However, this subsection re-
quires the buyer to accept installments not impairing the value of
the whole contract provided the seller gives adequate assurance of
cure.169 On the other hand, section 2-612(3) permits the buyer to
cancel the entire contract if the non-conforming installment sub-
stantially impairs the value of the whole contract. 170 Apparently,
no cure is allowed under subsection (3). This can be derived from
the absence of any language in subsection (3) expressly permit-
ting cure.171 In addition, there is an express exemption in subsec-
tion (2) which appears to deny the seller the opportunity to cure a
defect substantially impairing the entire contract.172

In attempting to apply section 2-612 in light of section 2-508,
difficulties arise as a result of the varying standards of cure. 173 Be-
cause section 2-508 is applied with a view to the contract date, it
becomes apparent that in applying that section to an installment
contract, a contract date must be determined. 74 Whether this date
is that on which each installment is due, when the last installment
is due, or some other set time, appears to be unsettled by the
Code, 175 and must be settled on a case by case basis.

Once the delivery date has been determined, the appropriate
subsection of section 2-508 can be applied.176 If the performance
date has not yet passed, section 2-508(1) is applicable. 7 7 There is
no apparent conflict with section 2-612(2), in that this section al-
lows an absolute opportunity to cure with the exception of sub-
stantial and incurable defects. 178 Hence, section 2-508(1) works in
union with section 2-612(2), the former simply requiring cure
within the contract date.179

In the event that the delivery date for an installment has
passed and the defect is curable, sections 2-508(2) and 2-612 (2) ap-
ply.'80 A problem may arise, however, in that section 2-508(2) re-
quires a seller to have reasonable grounds to believe that tender

168. NEB. REV. STAT. (U.C.C.) § 2-612(2) (Reissue 1980).
169. Id.
170. Id. at § 2-612(3).
171. See id.
172. NEB. REV. STAT. (U.C.C.) § 2-612(2) (Reissue 1980).
173. Note, Right to Cure, supra note 28, at 406.
174. Id.
175. See NEB. REV. STAT. (U.C.C.) § 2-612 (Reissue 1980).
176. See note 174 and accompanying text supra.
177. NEB. REV. STAT. (U.C.C.) § 2-508(1) (Reissue 1980).
178. Note, Right to Cure, supra note 28, at 407.
179. Id.
180. Id.
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would be acceptable. 18 1 While section 2-612 (2) may allow the cure,
if the seller did not reasonably believe the goods would be accepta-
ble, section 2-508(2) would disallow the cure.182

Section 2-612 (3) allows the buyer to cancel the entire contract
if the non-conforming installment substantially impairs the value
of the whole contract.183 Here again, conflict with section 2-508
arises. Even if a new shipment could be made prior to the contract
date as an attempted cure under section 2-508(1), it would appear
that section 2-612(3) precludes this option.184 The same would be
true under section 2-508(2).185 While facially this may seem to be
an irreconcilable conflict, one writer suggests section 2-508 is prob-
ably not intended to apply to section 2-612(3) situations. 18 6 There
is no common ground between the two sections, hence, no attempt
to reconcile them is necessary.187

In Continental Forest Products, Inc. v. White Lumber Sales,
Inc.,188 the court was called upon to determine whether a buyer
could cancel an entire contract for the sale of plywood because of
the non-conformity of one installment. 189 The trial court referred
to the non-conforming shipment as a "material breach," without
indicating whether the entire contract had been breached, or just
the particular installment.190 The appellate court concluded that
only the particular installment had been breached, thereby al-
lowing cure under section 2-612(2). 191 While a fair result appears
to have been reached, section 2-508 was apparently not a part of
the determination.

192

Graulich Caterer, Inc. v. Hans Holterbosch, Inc.,193 also in-
volved an installment contract. In Graulich Caterer, an agreement
was entered into for the purchase of food to be served at the
World's Fair.194 After the first installment failed to conform to the
contractual standards, the buyer gave the seller an opportunity to
cure. 195 After the second installment was received and was deter-

181. See notes 52-114 and accompanying text supra.
182. Note, Right to Cure, supra note 28, at 407-08.
183. NEB. REV. STAT. (U.C.C.) § 2-612(3) (Reissue 1980).
184. Note, Right to Cure, supra note 28, at 408.
185. Id.
186. Id.
187. Id.
188. 256 Or. 466, 474 P.2d 1 (1970).
189. Id. at -, 474 P.2d at 2.
190. Id. at -, 474 P.2d at 2-3.
191. Id.
192. See id. at 466, 474 P.2d at 1.
193. 101 N.J. Super. 61, 243 A.2d 253 (1968).
194. Id. at -, 243 A.2d at 254.
195. Id. at -, 243 A.2d at 256.
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mined to be defective, the buyer was without food for one week, at
which time he cancelled the contract. 196 The court, in ruling for
the buyer, stated that since time was of the essence, two succes-
sive defective deliveries substantially impaired the value of the en-
tire contract under section 2-612(3), and justified cancellation by
the buyer.197

This area of the U.C.C. seems inadequate in that it provides no
guidelines for interaction with section 2-508.198 No consistent rule
has emerged which courts may apply in every case regarding the
seller's right to cure under installment contracts. 199 On the con-
trary, it appears that courts will determine on a case by case basis
what constitutes a material breach which substantially impairs the
entire contract.200

Cure after Revocation of Acceptance

There is general agreement among the commentators 201 that
the provisions of section 2-508 do not apply where there has been
acceptance of the goods.202 Acceptance, as defined in U.C.C. sec-

196. Id. at -, 243 A.2d at 262.
197. Id.
198. Note, Right to Cure, supra note 28, at 406-07.
199. Miniter, Buyer's Right of Rejection: A Quarter Century Under the Uniform

Commercial Code, and Recent International Developments, 13 GA. L. REV. 805, 809
n.21 (1979).

200. See Graulich Caterer, Inc. v. Hans Holterbosch, Inc., 101 N.J. Super. 61, 243
A.2d 253 (1968); Continental Forest Products, Inc. v. White Lumber Sales, Inc. 256
Or. 466, 474 P.2d 1 (1970).

201. See, e.g., J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNI-

FORM COMMERCIAL CODE § 8-1 at 293 (2d ed. 1980); Note, Limitation of the Perfect-
Tender Rule, supra note 52, at 145-47. But see Comment, Uniform Commercial Code:
Minor Repairs or Adjustments Must be Permitted by a Buyer When the Seller At-
tempts to "Cure" A Nonconforming Tender of Merchandise, 52 MINN. L. REV. 937,
942-43 (1968) ("The conclusion that cure is not available would seem to be contrary
to the underlying policy of the Code.").

202. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980) reads:
(1) The buyer may revoke his acceptance of a lot or commercial unit

whose nonconformity substantially impairs its value to him if he has
accepted it
(a) on the reasonable assumption that its nonconformity would be

cured and it has not been seasonably cured; or
(b) without discovery of such nonconformity if his acceptance was

reasonably induced either by the difficulty of discovery before
acceptance or by the seller's assurances.

(2) Revocation of acceptance must occur within a reasonable time after
the buyer discovers or should have discovered the ground for it and
before any substantial change in condition of the goods which is not
caused by their own defects. It is not effective until the buyer notifies
the seller of it.

(3) A buyer who so revokes has the same rights and duties with regard to
the goods involved as if he had rejected them.
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tion 2-606,203 occurs when the buyer: (1) after a reasonable oppor-
tunity to inspect the goods signifies to the seller that the goods are
conforming or that he will take or retain them in spite of their non-
conformity;20 4 or (2) fails to make an effective rejection (subsec-
tion (1) or section 2-602), but such acceptance does not occur until
the buyer has had a reasonable opportunity to inspect the
goods, 20 5 or (3) does any act inconsistent with the seller's owner-
ship, but if such act is wrongful as against the seller it is an accept-
ance only if ratified by the seller.20 6

It would appear that the cure provisions of section 2-508 do not
apply to a revocation of acceptance due to a material breach under
section 2-608(l) (a). Subsection (a) states that a buyer may revoke
acceptance of substantially non-conforming goods if he accepted:
"on the reasonable assumption that its nonconformity would be
cured and it has not seasonably been cured. '20 7 This seems to in-
dicate that the seller had an opportunity to cure the substantial
defect, but has not seasonably done so. In such a case, the seller's
opportunity to cure should not be extended by the operation of
section 2-508. Additional support for the view that the cure provi-
sions do not apply comes from the fact that the drafters consist-
ently used the word "rejection" and correspondingly omitted any
reference to "revocation of acceptance" in section 2-508. This sug-
gests that the remedy of cure is not available after revocation. 20 8

On the other hand, subsection (b) of section 2-608(1) might be
read to allow such cure. This subsection states that a buyer may
revoke acceptance if he has accepted substantially non-conforming
goods: "without discovery to such non-conformity if his accept-
ance was reasonably induced either by the difficulty of discovery
before acceptance or by the seller's assurances. '209 Nothing in this
language seems to indicate that the seller had a reasonable oppor-
tunity to cure the non-conformity. As a result, when read in light
of subsection (3), it would appear that cure under section 2-508
may be permitted if revocation of acceptance is based on section 2-
608(1) (b). Subsection (3) provides that: "A buyer who so revokes
has the same rights and duties with regard to the goods involved as
if he had rejected them. ' 210 Hence, one might argue that if the

203. NEB. REV. STAT. (U.C.C.) § 2-606 (Reissue 1980).
204. Id. at § 2-606(1) (a).
205. Id. at § 2-606(1)(b).
206. Id. at § 2-606(1)(c).
207. NEB. REV. STAT. (U.C.C.) § 2-608(1)(a) (Reissue 1980).
208. Note, Right to Cure, supra note 28, at 412.
209. NEB. REV. STAT. (U.C.C.) § 2-608(1)(b) (Reissue 1980).
210. Id. at § 2-608(3).
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seller's right to cure imposes a duty on the buyer to allow cure in
the case of rejected goods, a similar duty to allow cure under sub-
section 2-608(3) would also give the seller a right to cure.

In Koperski v. Husker Dodge, Inc.,211 the Nebraska Supreme
Court considered the issue of whether the purchaser had properly
revoked her acceptance of a defective automobile,212 pursuant to
section 2-608.213 Under section 2-608, a buyer is allowed to revoke
acceptance where: (1) the goods do not conform to the contract;2 14

(2) the defect "substantially impairs" the value of the item; 2 15 and
(3) acceptance was made (a) on the assumption the non-conform-
ity would be cured and it has not seasonably been cured,216 or (b)
without discovery of the non-conformity due to the difficulty of dis-
covery before acceptance or based on the seller's assurances. 217

Koperski, the buyer, entered into a purchase agreement with
Husker Dodge for the purchase of a new automobile. 218 Within a
few days following delivery, however, Koperski began to experi-
ence difficulties with the car.219 Testimony revealed the car would
vibrate at speeds of 35 to 40 miles per hour, the motor killed when
the air conditioner was turned on, and the engine would die when
placed in reverse.220 After having the radiator removed and the
transmission cooler replaced, Koperski still had difficulties.2 21

Subsequently, the automobile was returend to the seller.222

Shortly thereafter, Koperski's attorney sent Husker Dodge a
letter requesting a replacement vehicle, or in the alternative, re-
scission of the contract and a return of the purchase price.22 3 A
second transmission was then installed by Husker Dodge without
the knowledge of the plaintiff.224 After Koperski failed to pick up
the repaired car, the bank repossessed the vehicle and sold it at a
private sale for $900 less than the original purchase price. 22 5

The trial court, in ruling for Husker Dodge, found that there
had been acceptance of the automobile, and that the buyer failed

211. 208 Neb. 29, 302 N.W.2d 655 (1981).
212. Id. at 40, 302 N.W.2d at 661.
213. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980).
214. Id. at § 2-608(1).
215. Id.
216. Id. at § 2-608(1)(a).
217. Id. at § 2-608(1)(b).
218. 208 Neb. at 34-35, 302 N.W.2d at 658-59.
219. Id.
220. Id.
221. Id. at 35-36, 302 N.W.2d at 659.
222. Id. at 36, 302 N.W.2d at 659.
223. Id.
224. Id. at 36, 302 N.W.2d 659-60.
225. Id. at 36-37, 302 N.W.2d at 660.

[Vol. 16



SELLER'S RIGHT TO CURE

to prove a substantial impairment of value, thereby prohibiting
revocation of acceptance. 226 On appeal, the supreme court af-
firmed, stating that the trial court had not clearly erred in its hold-
ing that there was no proof of substantial impairment of value.227

This ruling appears to be based upon the fact that the automobile
was resold at eighty-five per cent of the original cost.228 In doing
so, the court was able to avoid the need to consider .what actually
constitutes substantial impairment of value.229 With no substan-
tial impairment of value, the buyer has no right to revoke
acceptance.

230

The court failed to consider section 2-508 in the Koperski deci-
sion. As previously mentioned, there appears to be some evidence
to support the position that the cure provisions of section 2-508 are
allowed under section 2-608(1) (b). 231 Under section 2-508, the
court would have had to determine the contract date of perform-
ance. If this date had not yet passed, Husker Dodge could have
argued that it had an absolute right to cure.232 If, on the other
hand, the contract date had passed, Husker Dodge could have con-
tended that it should be given a further reasonable time to cure the
non-conforming tender under section 2-508(2).233 Had the court
taken the latter route, it would have been unnecessary to even con-
sider the substantial impairment dilemma.234 Husker Dodge
would have been allowed an additional amount of time to cure
under the reasonable belief that the tender was conforming.

While the court in Koperski arguably could have allowed cure
under section 2-508, it apparently felt this section did not apply in
such a case, joining the general view of commentators that section
2-508 has no role in regard to section 2-608.235 Although the auto-
mobile did not conform to the contract in that subsequent defects
were discovered, the court appeared willing to allow the seller to
continue repair efforts indefinitely since the defects were found
not to substantially impair the value of the automobile and there-
fore preventing revocation of acceptance. 236 Additionally, so long

226. Id. at 41, 302 N.W.2d at 662.
227. Id.
228. See id.
229. Id. at 41-42, 302 N.W.2d at 652.
230. NEB. REV. STAT. (U.C.C.) § 2-608 (Reissue 1980).
231. See notes 209-210 and accompanying text supra.
232. NEB. REV. STAT. (U.C.C.) § 2-508(1) (Reissue 1980).
233. Id. at § 2-508(2).
234. See id. at § 2-508; compare NEB. REV. STAT. (U.C.C.) § 2-612(2) (Reissue

1980).
235. See generally note 201 supra.
236. 208 Neb. at 48-49, 302 N.W.2d at 665.
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as the seller attempts to repair, the court is not willing to find that
the repair or replacement promise in the warranty accompanying
the sale fails of its essential purpose.237 In other words, the court
appears to indicate that section 2-608 is a self-contained provision
in light of section 2-508. In any event, the result remains a harsh
one compared to the decision in Tiger Motor Co. v. McMurtry.238

A second recent Nebraska decision, Countryside Mobile Homes
of Lincoln, Inc. v. Schade,239 also dealt with section 2-608.240 In
Schade, the purchaser agreed to buy a mobile home from the
seller.241 After installing the home, the buyer moved in, but imme-
diately noticed several defects.242 The buyer then notified the
seller of the difficulties within one to two weeks, at which time the
seller promised to make the necessary repairs.243 Subsequently,
the buyer notified the seller that there were so many defects in the
trailer that a new one ought to be delivered.2a4 When the seller's
representative finally arrived, the buyer refused to allow any work
to be done.245

The court determined that although the buyer had accepted
the home, it was "substantially impaired," thus justifying revoca-
tion of acceptance. 246 The court again failed to bring section 2-508
into its discussion.247 As in Koperski, the court seemed to view
section 2-608 as a self-contained provision not looking to section 2-
508 for guidance.248

In analyzing the two Nebraska decisions, it would seem rea-
sonable to allow the seller an attempt to cure after revocation of
acceptance pursuant to section 2-608(1) (b) if no undue hardship
were imposed on the buyer. In Koperski, the court did allow cure,
although not under 2-508, due to a finding of invalid revocation of
acceptance for lack of substantial impairment.249 If section 2-508
had been applied, the "futher reasonable time" would have al-
lowed the seller ample time to cure, while also insuring the buyer

237. Id. at 49-50, 302 N.W.2d at 665-66; see NEB. REV. STAT. (U.C.C.) § 2-719(2)
(Reissue 1980).

238. 284 Ala. 283, 224 So.2d 638 (1969). See notes 129-134 and accompanying text
supra.

239. 204 Neb. 209, 281 N.W.2d 757 (1979).
240. Id. at 214, 281 N.W.2d at 759.
241. Id. at 210, 281 N.W.2d at 757.
242. Id. at 211, 281 N.W.2d at 758.
243. Id. at 212, 281 N.W.2d at 758.
244. Id.
245. Id.
246. Id. at 215, 281 N.W.2d at 759.
247. See id. at 209, 281 N.W.2d at 756.
248. See id. at 209, 281 N.W.2d at 756.
249. See 208 Neb. at 41-42, 302 N.W.2d at 662.
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of a satisfactory product or a refund of the purchase price. Both
parties would then be protected instead of only the seller. Like-
wise, in Schade, both parties interests would be protected with the
seller being able to retain the sale if cured seasonably.

APPLICATION IN NEBRASKA

While the Nebraska Supreme Court has not yet interpreted
U.C.C. section 2-508, and litigation on the complementary sections
of the Code has been scarce, many perplexing problems may arise
in the future. Although the confusion surrounding section 2-508
detracts from its usefulness, the section still represents an impor-
tant innovation in the commercial law.250 In attempting to apply
the above discussion to Nebraska law, it must first be mentioned
that the Nebraska Supreme Court has stated on a number of occa-
sions that the U.C.C. is to be applied liberally to promote its under-
lying purposes and policies. 251

From the cases discussed above, it appears that the confusion
surrounding section 2-508 will continue unless redrafted. Although
subsection (1) is clear and has caused no great difficulty, subsec-
tion (2) provides at least four interpretational problems which
serve to confuse sellers as well as buyers.252 Neither the Code nor
the comments provide the necessary standards to determine when
a seller has reasonable grounds to believe a non-conforming
tender will be acceptable. In addition, a determination must be
made as to whether the Nordstrom 2 53 or the Joc Oil 254 approach is
correct. The phrase "with or without money allowance" in subsec-
tion (2) presents an impossible interpretational problem, and
should be dropped from the subsection absent any clear indication
of its usefulness. In addition, some indication should be given as
to what constitutes an adequate cure. These difficulties must be
rectified before one can reasonably attempt to apply this section in
union with others, particularly sections 2-608 and 2-612.

Absent any legislative aid interpreting these matters, however,
the following interpretations may be useful in Nebraska courts. In
view of the fact that subsection (1) of section 2-508 is more clear
than subsection (2), it would seem logical for the courts to first
decide under section 2-309 what constitutes a reasonable time for

250. J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COM-
MERCIAL CODE, § 8-4 at 324 (2d ed. 1980).

251. Genoa Nat. Bank v. Sorensen, 208 Neb. 423, 427, 304 N.W.2d 659, 662 (1981);
Putnam Ranches, Inc. v. Corkle, 189 Neb. 533, 535, 203 N.W.2d 502, 503 (1973).

252. See notes 46-165 and accompanying text supra.
253. See notes 57-76 and accompanying text supra.
254. See notes 77-86 and accompanying text supra.
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performance in a particular situation where the parties have not
designated that time in the contract.255 Then, if that time had not
expired, the case would come under section 2-508(1); while if the
time had expired, section 2-508(2) would control. Under this analy-
sis, the court might possibly avoid grappling with subsection (2)
on a number of occasions.

When the Nebraska courts are faced with construction of sec-
tion 2-508(2), a determination must be made as to whether the Joc
Oil256 or the Nordstrom view25 7 of "reasonable grounds to believe"
will control. It would appear that the more "just" approach would
be that advocated by the Joc Oil court, i.e., it is not necessary for a
seller to know of the defect before delivery is made to invoke the
cure provision. Penalizing a seller who has no reason to believe
the tender is defective, while at the same time giving the benefit of
the cure provision to a seller who consciously delivers non-con-
forming goods allows an unconscionable result. Further, refusing
to allow the seller to cure and complete the transaction, especially
when the buyer would not be subjected to any great inconven-
ience, risk, or loss, would be inconsistent with the underlying pur-
poses and policies of the Code. 258

The phrase "with or without money allowance," if left as is,
would appear too obscure for any practical application by the Ne-
braska courts. The Nebraska judicial system would be wise in not
becoming entangled in lengthy interpretation of the phrase with-
out further guidance from the legislature. Such a policy would be
consistent with courts in other jurisdictions which have also
steered clear of such debates.

As concerns "repair as cure," fairness would seem to indicate
that, especially in regard to complex equipment, adjustments or
other minor repairs should be an acceptable form of cure. Because
most equipment does require minor adjustment before it operates
at peak efficiency, a denial of a right to repair would strip the cure
provision of much of its effectiveness, working an unnecessary
hardship on the seller. If repair was never allowed, a seller might
have to replace an elaborate piece of equipment, needing only mi-
nor adjustments, with an entirely new item. This obviously would
not be cost effective and would appear to go against the underlying
purpose of the Code.259

255. See note 28 and accompanying text supra.
256. Id.
257. See notes 57-76 and accompanying text supra.
258. NEB. REV. STAT. (U.C.C.) § 1-102(1)-(2) (Reissue 1980).

259. Id.
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Complicated interpretational problems also arise in applying
section 2-508 to the installment contract provisions of section 2-612.
If the contract date for a particular installment has not passed, sec-
tion 2-508(1) controls. There is no apparent conflict with section 2-
612(2), in that this subsection also allows an opportunity to cure
with the exception of substantial and incurable defects. A major
conflict arises, however, if the non-conformity substantially im-
pairs the value of the entire installment contract. Section 2-612(3)
states that under these circumstances, the entire contract may be
cancelled. This appears to deny any opportunity to cure under
section 2-508 (1), even though the re-tender is made within the con-
tract time. It would seem that in view of this set of circumstances,
guidance from the legislature will be required.

In the area of "cure after revocation of acceptance," two Ne-
braska cases have implied that a seller will not be allowed such
cure after revocation.260 In analyzing the two cases previously de-
cided in Nebraska, it would seem reasonable to allow the seller to
attempt cure if no undue hardship were imposed upon the buyer.
If the product sold contained a defect which was difficult to dis-
cover, it would seem unfair to penalize the seller, in that if the de-
fect were obvious and accompanied by immediate rejection, the
seller may have had an opportunity to cure under section 2-508.
Such an interpretation would protect the interests of both parties,
instead of just the buyer.

CONCLUSION

In view of the confusing language of U.C.C. section 2-508, it
would appear that further guidance from the legislature will be
necessary before buyers and sellers will know with any certainty
what their rights and duties are when not defined by the particular
contract. The language presently used in the statute is subject to
differing interpretations, which may discourage the parties from
exercising their respective rights to the fullest extent.

Daniel J. Walsh-'84

260. Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 N.W.2d 655 (1981); Country-
side Mobile Homes of Lincoln, Inc. v. Schade, 204 Neb. 209, 281 N.W.2d 757 (1979).
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