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SACHER v. TACO GRANDE OF 1O WA, INC. and B TOWN, INC.
v. ALBRIGHT: THE COMMERCIAL LANDLORD'S
ELECTION OF REMEDY
Landlord-tenant law as it pertains to the commercial lease is
currently in a state of flux. This condition is primarily a consequence of the recent infusion of tenant-protective contract principles into the realm of the residential lease. In most jurisdictions,
including Nebraska, these contract principles have been codified
into uniform residential landlord-tenant acts, leaving the commercial lease with little statutory coverage. Hence, the commercial
lease largely remains governed by varied interpretations of common law, yet it is not immune to the continuing impact of the contractual revolution in the residential area.1
The Nebraska Supreme Court decided two cases reflecting the
unsettled judicial climate in which commercial lease cases are currently decided. B Town, Inc. v. Albright2 and Sacher v. Taco
Grande of Iowa, Inc.3 illustrate the present state of the law in Nebraska concerning landlord election of remedies upon default of
the commercial tenant. In both cases, upon the tenants' abandonment of the premises and default in payment of rent, the landlords
endeavored to mitigate damages and then brought suit to recover
the balance of the rent reserved under the lease. In B Town, the
landlord was successful; in Sacher, he was not.
The diverse results flowing from these factually similar commercial lease cases are a result of the present warp in commercial,
as opposed to residential, Nebraska landlord-tenant law. Although
in both cases the opinions of the court are based upon modern
rules of contract construction, the underlying sine qua non in
Sacher is the "common law election of remedy" rule to which the
contract principles are subordinated.
The purpose of this article is to caution the commercial landlord and his attorney in the construction of commercial leases. To
rely solely upon contract principles enunciated in commercial
1.

See generally J.

CRIBBET, PRINCIPLES OF THE LAW OF PROPERTY

235-38

(1975); Kuklin, The Changing Law of Commercial Leases, 9 REAL EST. L.J. 163
(1980) [hereinafter cited as Kuklin]; Strum, The Landlord-Tenant Relationship:
1980 and Beyond, 9 REAL PROP. PROB. & TR. J. 17 (1974) [hereinafter cited as

Strum].
2. 209 Neb. 819, 311 N.W.2d 908 (1981).
3. 210 Neb. 122, 313 N.W.2d 257 (1981).
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lease opinions and to ignore the relevant common law of property
is to risk the landlord's retention of remedies upon the tenant's
default.
BACKGROUND

In the context of the residential lease, landlord-tenant law has
come nearly full circle. At early feudal law a tenant's rights
against the landlord were contractual in nature; a tenant was not4
as fully protected as an owner with a possessory interest in land.
Gradually, tenant's remedies expanded, and by the sixteenth century, the estate for years was treated as an interest in land.5
The modern lease is deemed both a contract and an interest in
land.6 Traditionally, the emphasis has been placed upon the property aspect of the lease, a doctrine basically unchanged from its
feudal origins. 7 However, in recent years, in the context of the residential lease, a revolutionary change has taken place and the emphasis again is predominantly focused on the contractual nature of
8
the lease.
The common law emphasis upon the property rights created
by the lease developed for the benefit and protection of tenants.
Ironically, the contemporary contract emphasis developed in the
same manner.9 In the medieval agrarian setting, and to some extent in rural America, the characterization of the lease as a conveyance of land fulfilled the expectations of tenant farmers. 10 The
long-term lease secured the land for farming purposes; whatever
improvements existed were secondary in importance to the land."
Therefore, the doctrine of caveat emptor, requiring tenants to take
the premises "as is," was not overly burdensome. Tenants were
quite capable of determining whether the land was suitable for
4.

1 AMERICAN LAW OF PROPERTY § 3.11, at 202. (A.J. Casner ed. 1952) [herein-

after cited as ALP]; J. CRIBBET, supra note 1, at 195-96.
5. ALP, supra note 4, § 1.11, at 19 & § 3.11, at 202.
6. Id. § 3.11, at 202. In most instances the leasehold is technically described as
an estate for years on condition subsequent because of the right of re-entry retained by the lessor for breach of specified conditions. C. MOYNIHAN, INTRODUCTION
TO THE LAW OF REAL PROPERTY 65-66 (1962).
7. Weinburg, From Contract to Conveyance: The Law of Landlordand Tenant
1800-1920 (Pt. I), 1980 S. ILL. U.L.J. 29, 30.
8. J. CRIBBET, supra note 1, at 235.
9. See generally Hicks, The ContractualNature of Real Property Leases, 24
BAYLOR L. REV. 443 (1972).
10. Quinn & Phillips, The Law of Landlord-Tenant: A CriticalEvaluationof the
Past with Guidelinesfor the Future, 38 FORDHAM L REV. 225, 231 (1969).
11. Love, Landlord's Liability for Defective Premises: Caveat Lessee, Negligence, or Strict Liability?, 1975 Wis. L. REv. 19, 26.
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farming activities. 12
Because tenants took leaseholds "as is," no implied warranty
of fitness of the premises existed either at the time of letting or
during the term of tenancy. 13 Absent an express covenant to the
contrary, landlords incurred no duty to repair.14 Again, this did not
burden tenants, as the relatively simple repairs were fully within
their capabilities.15 Since landlords had no need to enter leaseholds to repair or inspect, tenants were presumed to be in complete possession and control of their property. 16 In the absence of
express covenants, a landlord's breach of the lease agreement did
not negate a tenant's liability for rent; nor did a tenant's breach of
duty to pay rent give the landlord a right of termination. 17 The
only cause of action arising in such cases was for breach of contract.' 8 Hence, the modern contract doctrine of mutual dependency of covenants in respect to bilateral contracts did not apply in
landlord-tenant law. 19 Covenants between landlords and tenants
were independent. A breach did not terminate the 20respective liabilities of transferring possession or of paying rent.
Another contract doctrine not recognized in landlord-tenant
law was the doctrine of mitigation of damages. 2 1 Since a lessee
became actual owner for the term, a "lessor [did not need to] concern himself with the lessee's abandonment of his own property. '22 Upon a lessee's abandonment, a lessor was under no duty
12. Id. at 28.
13. J. CRIBBET, supra note 1,at 205. The implied warranties in the common law
lease were the right to possession and quiet enjoyment. Id. at 203, 204. The covenant of quiet enjoyment could have been breached only by the lessor, or those
claiming under him or under title paramount. Id. at 202, 203.
14. Id. at 205.
15. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1077 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970).
16. Note, Agreement to Indemnity Implied in a Commercial Lease-An Analy.
sis of Future Implications.: Great Atlantic & Pacific Tea Co. v. Yanofsky, 3 W. NEW
ENG. L. REv. 353 (1980) [hereinafter cited as Note, Agreement to Indemnify].
17.

C. MoYxNmAN, supra note 6, at 70.

18. Id.
19. See id. The most startling example of the consequences of the doctrine of
independent covenants is the tenant's continuing liability for rent reserved, despite
accidental damage to, or total destruction of, improvements on the premises. Id. at
71.

20. Id. at 70-71. As Moynihan notes:
An exception to the rule of the independency of covenants in leases is
made in cases of actual or constructive eviction of the tenant by the lessor.
The unfairness of allowing the lessor to collect rent after he has wrongfully
ousted the tenant has impelled the courts to resort to the contract doctrine
of failure of consideration.
Id. at 71.
21. J. CRIBBET, supra note 1, at 190.
22. Wright v. Baumann, 239 Or. 410, -, 398 P.2d 119, 120 (1965).
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to mitigate the damages by attempting to find a new tenant. "[H] e
... could fold his hands and hold the tenant for rent for the full
23
term."
The implied warranty of habitability, dependent covenants,
and duty to mitigate did not exist at common law.24 Therefore, the
modern urban tenant-needing a place to live, not land to farmwas placed in a precarious position by the common law property
principles. 25 Because of urban growth, the city dwellers soon
vastly outnumbered their rural contemporaries. 26 The urban tenant had little choice but to sign a lease that was "essentially a contract of adhesion" 27 because of shortages in affordable housing,
inadequacies in existing housing, and absentee landlords. 28 This
dilemma led to the revolutionary trend in legislative and judicial
policy away from traditional property doctrines in residential landlord-tenant law, toward a consumer-oriented, contract-based policy often analogized with the consumer protection built into the
29
Uniform Commercial Code.
The common law concepts of no implied warranty of habitability, independent covenants, and no duty to mitigate continue to be
eroded. Presently, a majority of jurisdictions statutorily imply a
23. J. CRIBBET, supra note 1, at 190. The traditional common law elections
available to the landlord upon default by the lessee were:
"Option 1. To remain out of possession, treat term as subsisting, and recover
rent.
Option 2. Give notice to tenant, resume possession and relet to mitigate damages, collecting loss from tenant. [Option two is typically executed within the context of a survival clause in the lease. C. MOYNiHAN, supra note 6, at 79. See also
WinshalU v. Ampco Auto Parks, Inc., 417 F. Supp. 334, 336 n.4 (E.D. Mich. 1976)].
Option 3. Reenter, resume possession in own right and close the term." Stella
v. DePaul Community Health Center, Inc., 642 F.2d 258, 260 (8th Cir. 1981).
See Merrill v. Willis, 51 Neb. 162, 164, 70 N.W. 914, 914 (1897); RESTATEMENT (SECOND) OF PROPERTY § 12.1 (1977) [hereinafter cited as RESTATEMENT].
24. See notes 14, 21-23 and accompanying text supra.
25. J. CRIBBET, supra note 1, at 206; see generally Javins, 428 F.2d 1071.
26. 2 R. POWELL, THE LAW OF REAL PROPERTY 221[11], at 180 (1981).
27. J. CRIBBET, supra note 1, at 206.
28. See Javins, 428 F.2d at 1078.
29. See, e.g., Levin, Withholding Consent to Assignment: The ChangingRights
of the Commercial Landlord, 30 DEPAUL L. REV. 109, 136 n.141 (1980) (suggesting
that U.C.C. § 1-102 comment 1, may aid in extending an implied covenant of good
faith into real property leases); Strum, supra note 1, at 24 (submitting that the warranty of habitability built into the Uniform Residential Landlord and Tenant Act is
based upon the rationale of the U.C.C.); Weissenberger, The Landlord'sDuty to Mitigate Damages on the Tenant's Abandonment: A Survey of Old Law and New
Trends, 53 TEMP. L.Q. 1, (1980) (characterizing a lease as an agreement between a
merchant and consumer for goods and services) [hereinafter cited as Weissenberger]; Note, Commercial Leases: Behind the Green Door, 12 PAC. L.J. 1067,
1084 (1981) (analogizing the implied warranty of habitability in the residential lease
to art. 2 of the U.C.C.) [hereinafter cited as Note, Behind the Green Door].

CREIGHTON LAW REVIEW

[Vol. 16

warranty of habitability into all residential leases. 30 The developing case law is tenant-protective and makes a tenant's covenant to
pay rent mutually dependent on the landlord's covenant to deliver
and maintain the premises in habitable condition. 31 Further, a
trend to adopt the contract principle of mitigation of damages is
32
steadily developing.
Although legislatures and the courts are providing a residential tenant with equitable protection via contract principles, a corresponding propensity for reform has not occurred in the area of
commercial leases. 33 Misguided or not, and reinforced by the doc-

trine of freedom to contract, inherent in our legislative and judicial
conscience is a presumption of an implied equality of bargaining
position between commercial lessor and lessee. 34 Although this
presumption is under attack from some quarters and in some juris35
dictions, it remains the prevalent view.

30. See RESTATEMENT, supra note 23, § 5, statutory note 1. The Restatement
recognizes an implied warranty of habitability but qualifies it by allowing an agreement of the parties to the contrary unless such agreement is "unconscionable or
significantly against public policy." Id. at § 5.6.
31. See, e.g., Pawco, Inc. v. Bergman Knitting Mills, 283 Pa. Super. 443, -, 424
A.2d 891, 895 n.1 (1980).
32. Wright v. Baumann, 239 Or. 410, -, 398 P.2d 119, 120 (1965); J. CRIBBET,
supra note 1, at 191. Restatement § 12.1 does not place a duty on the landlord to
mitigate upon the tenant's abandonment. RESTATEMENT, supra note 23, at § 12.1.
33. RESTATEMENT, supra note 23, § 5, statutory note 1 (listing state leasehold
habitability statutes limited to residential leases only unless indicated otherwise).
Cribbet indicates that: "We now have separate doctrines for commercial leases and
for residential leases." J. CRIBBET, supra note 1, at 235. See also Levin, supra note
29, at 113 n.18 ("[MI any state legislatures, recognizing the difference between residential and commercial tenancies, have afforded special treatment to the residential tenancy."); Note, Behind the Green Door, supra note 29, at 1095-96.
34. See E. P. Hinkel & Co. v. Manhattan Co., 506 F.2d 201, 206 (D.C. Cir. 1974)
("[I]n a commercial lease negotiated between parties of equal bargaining power,
each with knowledge and experience of the requirements of the industry, there is
no reason to modify the common law rule."); Homa-Goff Interiors, Inc. v. Cowden,
350 So. 2d 1035, 1039 (Ala. 1977) (Bloodworth, J., dissenting) ("[P]arties have a right
to contract as they see fit so long as their contracts are not violative of the law...
or against public policy."); Schulman v. Vera, 108 Cal. App. 3d 552, 561, 166 Cal. Rptr.
620, 625 (1980) (" [Piarties [to a commercial lease] are more likely to have equal
bargaining power. . . ."); RESTATEMENT, supra note 23, at § 5.1, comment b ("Leases
relating to commercial and industrial properties are usually made under circumstances of greater equality of bargaining power than in the case of residential
properties ... ."); Note, Agreement to Indemnify, supra note 16, at 384 n.197 (listing
decisions supporting the view that the commercial tenant maintains a stronger bargaining position than his residential counterpart); Kalish, The Nebraska Residential
Landlord and Tenant Act, 54 NEB. L. REV. 603, 608 (1975) (suggesting the businessman has the means to shape archaic property law to suit his needs) [hereinafter
cited as Kalish].
35. See Four Seas Invest. Corp. v. International Hotel Tenants' Ass'n, 81 Cal.
App. 3d 604, 613, 146 Cal. Rptr. 531, 535 (1978) (suggesting that a warranty of habitability could be extended to small commercial operations under appropriate circumstances). Professor Casner states:
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Lacking the extensive statutory coverage given residential
leases, 36 the commercial lease is often interpreted according to the
37
principles of landlord-tenant relations under the common law.
Unless limited by express covenant in the lease or by judicial precedent in the particular jurisdiction, the common law defines the
rights and obligations of the parties. 3 8 The result is an often con39
fusing bifurcation between residential and commercial lease law.
Further complicating the situation is the character of the common law lease. 40 The common law lease "falls into two major areas
of the substantive law-property and contract." 41 It is a conveyance of real property for an ascertainable term and a contract setting forth the respective rights and obligations of the landlord and
tenant. 42 However, a lease will be construed by considerations
other than its terms. Pure contract theory will not always apply
because controlling property law does not allow the parties complete freedom to bargain. 43 Although contractual rules of construction govern the rights and obligations of the parties, the rules
remain rooted in old property law.44
In most cases, parties to a commercial lease are free to modify the [implied
warranty of habitability] rule by an arm's length agreement, and in most
cases they do in practice. The Reporter is of the opinion that the rule of
this section should be extended to nonresidential property. The small commercial tenant particularly needs its protection.
RESTATEMENT, supra note 23, § 5.1, at 176, reporter's note; Kuklin, supra note 1, at
166-67 (suggesting that some courts are beginning to make pragmatic, equitable,
protection-oriented determinations regarding less-powerful commercial tenants);
Strum, supra note 1, at 22 (submitting that in the future the warranty of habitability
may be extended to the small commercial tenant because of his weak bargaining
power); Note, Behind the Green Door, supra note 29, at 1096 (urging the California
Supreme Court to adopt this view for the small commercial tenant); Note, Commercial versus ResidentialLeases. A New Double Standard?,35 U. Prrr. L. REV. 901, 909
(1974) (attacking the bifurcation of judicial treatment between commercial and residential leases as logically inconsistent).
36. See note 33 and accompanying text supra.
37.

J. CRIBBET, supra note 1, at 235.

38. See id. at 197.
39. According to Cribbett:
We now have separate doctrines for commercial leases and for residential
leases. The former adhere to traditional property concepts; the latter are
heavily infiltrated with contract concepts. The results may be that the
same language in two similar leases . . . will result in diverse conse-

quences. This may well be justified ...but it does not make for a tidy set
of legal principles.
Id. at 235.
40. See note 6 and accompanying text supra.
41.

J. CRIBBET, supra note 1, at 54.

42. Id.
43. See Gardiner v. William S. Butler & Co., 245 U.S. 603, 605 (1918), in which
Justice Holmes stated: "IT~he law as to leases is not a matter of logic in vacuo; it is
a matter of history that has not forgotten Lord Coke."
44. Javins, 428 F.2d at 1074 (citing Jones v. United States, 362 U.S. 257 (1960)).

CREIGHTON LAW REVIEW

[Vol. 16

. Much of the ambivalence present in contemporary uncodified
commercial landlord-tenant law can be explained by the juxtaposition of property and contract principles. 45 The situation is exacerbated by modern legislative and judicial enthusiasm to apply
equitable contract principles to residential landlord-tenant law,
combined with reticence and uncertainty as to the applicability of
46
these principles in the commercial area.
Nebraska lease law reflects the same property-contract dichotomy that is manifested in other jurisdictions. In Nebraska, while
residential leases are completely covered by statute, 47 non-residential leases receive very little statutory coverage.4 Hence, the
foundation of the commercial lease in Nebraska is the common law
of property modified by limited judicial divergence. 49 Often the
50
common law rules conflict with the codified residential rules.
45. J. CRIBBET, supra note 1, at 54.
46. The following expressly or impliedly refused to extend implied warranty of
habitability to commercial leases: E.P. Hinkel & Co. v. Manhattan Co., 506 F.2d 201,
206 (D.C. Cir. 1974); Interstate Restaurants, Inc. v. Halsa Corp., 309 A.2d 108, 110
(D.C. App. 1973); Yuan Kane Ing v. Levy, 26 Ill. App. 3d 889, -, 326 N.E.2d 51, 54
(1975); Service Oil Co. v. White, 218 Kan. 87, -, 542 P.2d 652, 660 (1975); Kruvant v.
Sunrise Market, Inc., 58 N.J. 452, -, 279 A.2d 104, 106 (1971); Van Ness Indus. v.
Claremont Paint &Decor. Co., 129 N.J. Super. 507,-, 324 A.2d 102, 105 (1974); Cook v.
Salishan Prop., Inc., 279 Or. 333, -, 569 P.2d 1033, 1037 (1977). See also RESTATEMENT, supra note 23, § 5.1, at 169, caveat, which states: 'The Institute takes no position at this time as to whether the rule of this section [implied warranty of
habitability] is or should be available to the tenant of property leased for commercial of industrial purposes."
In Teodori v. Werner, 490 Pa. 58, -, 415 A.2d 31, 34 (1980), the court made the
implied warranty of habitability mutually dependent with the covenant to pay rent.
See also RESTATEMENT, supra note 23, at § 12.1(3) (stating that the landlord is
under no duty to mitigate the tenant's liability for failure to pay rent); Weissenberger, supra note 29, at 42-46 (listing representative state statutes and some
case law regarding mitigation in either residential or commercial contexts).
47. NEB. REv. STAT. §§ 76-1401 to -1449 (Reissue 1981). These sections comprise
the Nebraska Residential Landlord and Tenant Act (NRLTA).
48. See Kalish, supra note 34, at 607-09. 'The NRLTA covers short-term...
residential arrangements; it does not apply to commercial, agricultural or long-term
residential relationships." Id. at 607 (emphasis added).
49. See Lonnquist & Healey, A Prospectuson the Uniform Residential Landlord
and Tenant Act in Nebraska, 8 CREIGHTON L. REv. 336, 344-45 (1975), suggesting that
except for the rules announced in Wattles v. South Omaha Ice & Coal Co., 50 Neb.
251, 268, 69 N.W. 785, 790 (1897) (rejected the common law "fire rule" doctrine that
obligated the tenant to pay rent even though casualty or natural disaster destroyed
the premises) and Bernstein v. Seglin, 184 Neb. 673, 677, 171 N.W.2d 247, 250 (1969)
(requiring the landlord to mitigate damages upon tenant's abandonment), the existing landlord-tenant law in Nebraska is common law.
But cf. Kalish, supra note 34, at 672 n.243, suggesting that although Bernstein
announced an affirmative duty to mitigate, Waite Lumber Co. v. Masid Bros., 189
Neb. 10, 200 N.W.2d 119 (1972), narrows the rule to the duty to accept a proffered
new tenant.
50. Kalish, supra note 34, presents a detailed view of the often divergent legal
theories present in the NRLTA and Nebraska common law. Briefly summarized:
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Moreover, the court has evinced a propensity to clothe its commer-

cial lease opinions in modern rules of contract construction seldom

referring to underlying property concepts. 5 1 The diverse results
reached in B Town and Sacher are a consequence of leases not
being governed by pure contract principles, but contract principles
subject to property law limitations.
FACTS AND HOLDINGS

In B Town, 52 the lessor instituted suit against the lessee to recover rents and other costs resulting from the lessee's premature
vacation of a commercial premise. 53 The lessor subsequently relet
the premises at a reduced rental and sued for the difference between the remaining reserved rental and the rents obtained upon
reletting.5 4 The lessee denied liability on the basis of an ambiguity
in the lease which he contended must be construed against the
drafter-lessor.5 5 Paragraph fifteen of the lease apparently released
the lessee from liability for "any" default, including his own. Paragraph seventeen, however, allowed the lessor, upon default of the
Nebraska common law held that covenants were independent, the only clearly dependent covenant being the express or implied covenant to quiet enjoyment. Id. at
646-47. Section 76-1425(1) of NRLTA "is an articulation of the doctrine of dependent
covenants." Id. at 647. The rule of "caveat tenant" prevailed in Nebraska common
law. Neither the courts nor the legislature imposed an implied warranty of habitability; hence no implied agreement to repair. Id. at 636-38. Section 76-1419 of
NRLTA implies a non-waivable, albeit ambiguous, warranty of habitability into all
residential leases. Id. at 636.
51. See, e.g., Omaha Country Club v. Dworak, 186 Neb. 336, 339, 183 N.W.2d 264,
266 (1971) ("A lease is to be construed as any other contract ... the intent of the
parties is to be determined from the whole instrument and is controlling if consistent with the rules of law"). Cf. Bernstein v. Seglin, 184 Neb. 673, 676-77, 171 N.W.2d
247, 250 (1969) (In reference to the duty to mitigate the court stated: "A modern
lease of a business building ordinarily involves multiple and mutual running coveThe perpetuation of the distinction between
nants between lessor and lessee ....
such a lease and a contract, . . . is no longer supportable").
In both Sacher and B Town the court cited Omaha Country Club as authority
for the proposition that a lease is to be construed as a contract. B Town, Inc. v.
Albright, 209 Neb. 819, 821; 311 N.W.2d 908, 909-10 (1981); Sacher v. Taco Grande of
Iowa, Inc., 210 Neb. 122, 126, 313 N.W.2d 257, 259 (1981). Moreover, in B Toum, the
court cited NEB. REV. STAT. § 76-205 (Reissue 1981), which reads:
In the construction of every instrument creating or conveying, or authorizing or requiring the creation or conveyance of any real estate, or interest
therein, it shall be the duty of the courts of justice to carry into effect the
true intent of the parties, so far as such intent can be collected from the
whole instrument, and so far as such intent is consistent with the rules of
law.
52. 209 Neb. 819, 311 N.W.2d 908 (1981).
53. Id. at 820, 311 N.W.2d at 909.
54. Brief for Appellants at 2, B Town, Inc. v. Albright, 209 Neb. 819, 311 N.W.2d
909 (1981).
55. 209 Neb. at 820, 311 N.W.2d at 909.
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lessee, to declare a forfeiture and hold the tenant liable for future
56
rents due, reduced by any amount received upon reletting.
The district court rendered judgment for the lessor; on appeal,
the Nebraska Supreme Court affirmed.5 7 The court based its opinion on "the use of recognized and reasonable rules of construction. '5 8 The court commented that although paragraph fifteen "is
not a model of grammatical lucidity ...

this court has long held

that in the construction of written instruments, including leases,
every effort should be made to harmonize the language which
presents the difficulty with the other provisions of the instrument. . .. ,,59 The court concluded that to accept the lessee's contention that paragraph fifteen should be strictly construed against
the drafter-lessor would be contrary to the true intentions of the
parties and would work a harsh and unreasonable hardship on the
lessor. 60 There was no dissent.
Approximately one month after deciding B Town, 6 1 the court
decided Sacher.62 Again, a lease of commercial premises was in63
volved, with the lessee defaulting and vacating the premises.
Four months after the lessee's abandonment, the lessors served
notice upon the lessee that the lease was terminated, repaired the
premises, and relet at a lower monthly rental than was reserved in
65
the original lease. 64 Included in the lessor's suit for damages
were, inter alia, rentals due before the termination notice, cost of
56. Paragraph 17 of the lease read:
17. Default: If 'Lessee' shall fail to pay when due any installment of rent
...this Lease may be forfeited and thereby become null and void at the

option of the 'Lessor', and 'Lessor' may . . reenter the premises ...
If 'Lessor' shall elect to declare forfeiture under this Article, it shall be
entitled to receive from 'Lessee' the difference in rental, if any, between the
rent reserved hereunder for the unexpired portion of the term and any
lesser amount which 'Lessor' in the exercise of reasonable diligence, is able
to procure for the unexpired term of this Lease, each monthly difference
being a separate cause of action which may or may not be accumulated and
joined in one action at 'Lessor's' option.
Paragraph 15 of the lease read as follows:
15. Liability: 'Lessor' hereby agrees and releases 'Lessee' harmless from
and against loss, damage or liability occasioned by or growing out of or arising or resulting from any default hereunder, or any tortuous [sic] or negligent act on the part of the 'Lessor', 'Lessor's' agents, or employees....
Brief for Appellants, supra note 54, at 5-6.
57. 209 Neb. at 820, 311 N.W.2d at 909. The amount awarded was $6,118.91.
58. Id. at 821, 311 N.W.2d at 909.
59. Id.
60. Id. at 822, 311 N.W.2d at 909-10.
61. See note 122 infra. B Toum was decided Oct. 30, 1981; Sacher was decided
Dec. 11, 1981.
62. Sacher v. Taco Grande of Iowa, Inc., 210 Neb. 122, 313 N.W.2d 257 (1981).
63. Id. at 123, 313 N.W.2d at 258.
64. Id.
65. It should be noted that in some jurisdictions the distinction between .a suit
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repairs, and the difference in the amount of rentals reserved and
rentals received after reletting. 66 The lessee contended that the
notice to terminate constituted an election of remedies by the lessor, eliminating liability for future rent. 67 The lessor contended
that the lease contractually preserved his right to terminate the
lease and to hold the lessee liable for future rent.68 The lessee
contended that the "survival of remedy" clause in the lease was
ambiguous and should be strictly construed against the drafterlessor. 69 Basing the decision on the election of remedy theory, the
district court awarded the lessor only the amount in default before
the notice of termination, plus repair costs. 70 The lessor appealed.
The Nebraska Supreme Court affirmed, 71 concurring with the election of remedy theory. 72 The court stated the general rule that, in
the absence of an express provision in the lease to the contrary,
termination forecloses the lessee's liability for future rent. 73 The
court added that the survival of remedy clause was "at best, ambiguous," 74 and, therefore, was strictly construed against the drafterlessor.7 5 The dissent took the position that "[t] he provision in the
for damages and a suit for rents has critical remedial significance. See note 137 and
accompanying text infra.
66. Id. See also Brief for Appellant at 17, Sacher v. Taco Grande of Iowa, Inc.,
210 Neb. 122, 313 N.W.2d 257 (1981). Total damages sought was $29,929.10. Id.
67. 210 Neb. at 125, 313 N.W.2d at 258.
68. 210 Neb. at 124-25, 313 N.W.2d at 258.
69. Brief for Appellee, supra note 67, at 6-7.
The contested provision in the lease was Article X, pertaining to default, which
read in part:
"Should default be made by the LESSEE in the payment of the rental
herein provided ...

then ...

the LESSORS may, if the LESSORS so de-

sire, declare this lease terminated, and the LESSORS may re-enter said
premises and hold and enjoy the same henceforth as if these presents had
not been made, without prejudice,however, to any rightof actionor remedy
of the LESSORS in respect to any breach by the LESSEE of any of the
covenants herein contained. In case LESSORS do not elect to take advantage of the right to terminate this lease conferred by the foregoing provision
of this paragraph,the LESSORS shall nevertheless have and LESSORS
are hereby expressly given the right to re-enter the said premises.. ., and
if the LESSORS so desire, to relet the said premises ... and in the case of
such reletting, the LESSEE shall be liable to the LESSORSfor the difference
between the rents and payments herein reserved and agreed upon for the
residue of the entire stipulated term of this lease and the net rentfor such
residue of the term realized by the LESSORS by such reletting.
210 Neb. at 124, 313 N.W.2d at 258 (emphasis in original).
70. Id. at 123-24, 313 N.W.2d at 258. The amount awarded was $5,170.48. Id. at
123, 313 N.W.2d 258.
71. Id. at 126, 313 N.W.2d at 259.
72. Id. 313 N.W.2d at 258. "In the case at bar the lessors drew the lease and
elected to terminate it." Id. at 126, 313 N.W.2d at 259.
73. Id. at 125, 313 N.W.2d at 258.
74. Id. 313 N.W.2d at 258-259.
75. Id. at 125-26, 313 N.W.2d at 259.

CREIGHTON LAW REVIEW

[Vol. 16

lease which preserved the lessor's action for damages for breach of
the lease in the event of termination was not unusual or illegal
It was not ambiguous and the construction of the lease
....
'76
presented only a question of law."
ANALYSIS

Both B Town and Sacher were factually similar. Both involved
commercial leases; both involved tenants who abandoned the
premises and defaulted before the end of the term; both involved
landlords whose intent was to hold the defaulting tenant liable for
the reserved rent less the rent received upon reletting. In B Town,
the landlord prevailed; in Sacher, he did not.
It appears that the explanation for the dissimilar results lies in
the common law election of remedy theory 77 rather than principles
of contract construction. Had Sacher and B Town been governed
by the contractual principles codified by the Nebraska Residential
Landlord Tenant Act, 78 it is likely that the results would have been
the same. 79 However, as commercial leases were at issue, common
law doctrine was applicable, 80 which, in these cases, allowed incongruous results. 8 1
The common law theory of landlord election of remedy upon
83
Surdefault by the tenant 82 involves the concept of surrender.
render "is a word of art describing a transfer of the reversion...
of the non-freehold estate to the landlord. '84 A validly executed
surrender is an affirmative defense to a suit for future rents,8 5 as
relationship from which
surrender terminates the landlord-tenant
86
all liability for rent must flow.
76. Id. at 126, 313 N.W.2d at 259 (Boslaugh, J., dissenting).
77. See note 23 and accompanying text supra.
78. See note 47 supra.
79. See note 135 and accompanying text infra.
80. See notes 48-49 and accompanying text supra. See also Yuan Kane Ing v.
Levy, 26 Ill. App. 3d 889, -, 326 N.E.2d 51, 54 (1975) (involving the dependent-independent covenant issue in a commercial lease). "[S jince in the case at bar we
are reviewing a dispute which arose over a commercial lease we must apply traditional common law principles." Id.
81. See note 39 supra.
82. The landlord's remedy of self-help is beyond the scope of this article. For
an excellent discussion of the remedy of self-help see Kalish, supra note 34, at 67680.
83. See 4 H. TIFFANY, LAW OF REAL PROPERTY § 960, at 25 (3d ed. 1975) [hereinafter cited as H. TIFFANY]. See also J. CRIBBET, supra note 1, at 226, 227; C. MOYNIHAN,
supra note 6, at 78-79; RESTATEMENT, suTra note 23, § 12.1, comment i.
84. J. CRIBBET, supra note 1, at 226.
85. Sanden v. Hanson, 201 N.W.2d 404, 409 (N.D. 1972).
86. Galbraith v. Wood, 124 Minn. 210, 216, 144 N.W. 945, 948 (1914):
It is the law that, upon the assertion of a forfeiture by the landlord, he is
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87
Surrender is based upon the mutual intent of the parties
and, therefore, cannot be achieved by the unilateral act of the tenant.88 The tenant's abandonment and default operate as an offer of
89
surrender to the landlord which may be accepted or rejected.
The landlord's acceptance of the offer effectuates the surrender,
thus terminating the lease and the tenant's liability for rent subsequent to termination. 90
Although surrender is based upon the concept of mutual intent, the landlord's acceptance can be implied; therefore, surrender may occur by operation of law.9 1 In a suit for future rents, the
tenant's defense is often implied surrender. 92 Any act of the landlord which is inconsistent with the continuance of the former es93
tate is, by implication, evidence of acceptance of the surrender.
A lack of accord among the jurisdictions as to what events operate
as implied surrender complicates the concept. 94
Notwithstanding the variance among the jurisdictions as to
what constitutes implied surrender, the traditional common law
election of remedy options available to the landlord upon the abandonment and default of the tenant are generally (1) to accept the
surrender and terminate the estate and the tenant's liability for
future rent; (2) to refuse to accept the surrender, keep the lease
alive, and re-enter for mitigation of damage purposes; or (3) to refuse to accept the surrender, remain out of possession and sue for

still entitled to rent which had previously become due, but not entitled to
recover rent subsequently to become due. Indeed, such a forefeiture terminates the relation of landlord and tenant, and no rent can subsequently
become due.
87. Id. See C. MOYNmAN, supra note 6, at 78.

88. RESTATEMENT, supra note 23, § 12.1, comment i: "The tenant does not end
his obligation to pay rent by abandoning the leased property, unless the landlord
accepts what is in effect the tenant's offer to surrender the leased property, thereby
terminating the lease." See also C. MOYNmAN, supra note 6, at 78.
89. RESTATEMENT, supra note 23, at § 12.1, comment i.
90. Id. For the Nebraska view of surrender, see note 97 infra.
91. C. MOYNmAN, supra note 6, at 78; J. CRMBET, supra note 1, at 226. Express
surrender is subject to the Statute of Frauds. Id.
92. J. CRIBBET, supra note 1, at 226.
93. Id.
94. See, e.g., Sanden v. Hanson, 201 N.W.2d 404, 410 (N.D. 1972) (use of premises
for storage of landlord's equipment implied acceptance of surrender); Novak v. Fontaine Furn. Co., 84 N.H. 93, -, 146 A. 525, 526 (1929) (whether reletting is an acceptance of surrender terminating the lease); United States Nat'l Bank of Or. v.
Homeland, Inc., 291 Or. 374, -, 631 P.2d 761, 766 (1981) (reletting at a higher rate or
for a longer or shorter term does not, as a matter of law, bar the landlord's claim);
First Wis. Trust Co. v. L. Wiemann Co., 93 Wis. 2d 258, -, 286 N.W.2d 360, 368 (1980)
(sale of premises is an election to terminate notwithstanding a clause in the conveyance reserving suit against former tenant). See also H. TFFANy, supra note 83,
at § 962.
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the reserved rent as it falls due. 95 In Nebraska, the third option is
precluded by a judicially imposed duty to mitigate. 96 Therefore,
the remaining common law options open to a Nebraska landlord
are to accept the offer of surrender and terminate, or to reject the
offer of surrender and endeavor to mitigate damage on behalf of
97
the tenant.
The landlord in B Town proceeded to act upon the second option. He did not terminate, but sued "for the difference between
the rental reserved under the lease for the unexpired portion of
the term and any lesser sum which the landlord obtains in reletting the premises for the remainder of the lease term." 98 In contrast, the landlord in Sacher proceeded upon a legal theory
different from those recognized as the three traditional common
law options. 99 He terminated the lease, relet, and brought suit for
damages over the fifteen year term of the lease. 10 0 In so doing, he
relied upon a provision of the lease which allowed the lessor to
95. See note 23 supra.
Note that option (2) may be precarious for the landlord as his re-entry may be
construed to be on his own behalf rather than on the account of the tenant, thus
effectuating a surrender. Winshall v. Ampco Auto Parks, Inc., 417 F. Supp. 334, 33637 (E.D. Mich. 1976).
96. Bernstein v. Seglin, 184 Neb. 673, 171 N.W.2d 247 (1969). But see note 49
supra.
97. The state of Nebraska common law regarding the landlord's election of
remedy upon abandonment and default of the tenant is evinced by an examination
of the supreme court decisions. In Waite Lumber Co. v. Masid Bros., 189 Neb. 10,
200 N.W.2d 119 (1972), the court discussed surrender:
An abandonment of leased premises by the tenant constitutes an offer
to terminate the lease, and an abandonment or surrender of the leased
premises, together with an acceptance by the landlord, as by resumption of
possession, may constitute a surrender by operation of law .... whether
there has been an acceptance by the landlord of the tenant's abandonment
of the premises is largely a matter of intention, and such an acceptance
may be inferred from the acts of the landlord inconsistent with the continuance of the lease.
Id. at 21, 200 N.W.2d at 126 (quoting 51C C.J.S. Landlord & Tenant § 125(1), at 398, &
§ 125(4), at 402).
Merrill v. Willis, 51 Neb. 162, 163-64, 70 N.W. 914, 914 (1897), indicates that upon
tenant abandonment the landlord has the options of accepting the surrender or refusing to accept the surrender and
at his election, relet the premises . . .in which case the measure of his
damage will be the agreed rental, less the amount realized on account of
such reletting; or [permitting] the premises to remain vacant until the end
of the term, and recover his rent in accordance with the terms of the lease.
Bernstein seems to have overruled Merrill only to the extent of the latter option,
leaving the two former options.
In Johnston v. Jackson, 129 Neb. 545, 550, 262 N.W. 19, 21 (1935), the court indicated that notice by the landlord to the tenant of his intention to mitigate is not
necessary to preserve the landlord's action for future rent.
98. B Town, 209 Neb. at 821-22, 311 N.W.2d at 910.
99. See note 23 supra.
100. Sacher, 210 Neb. at 123, 313 N.W.2d at 257-58.
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terminate without prejudice to any remedy contractually agreed
upon by the parties in the lease. 1 1
Termination followed by a suit for damages is not one of the
generally acknowledged common law options available to the landlord. 102 However, legal authority supports the proposition that the
landlord may contract to retain the tenant's liability for damages
after termination. The Restatement (Second) of Property (Landlord and Tenant) states the exception:
The obligation of the tenant to pay rent does not arise
for any period after the lease is terminated. The parties to
the lease may provide that the tenant will continue to
make payments in an amount equal to the rent he had
been paying, or in some other amount, when the lease is
terminated prematurely. Under such an agreement, the
landlord may collect these payments, but the payments
due will not be rent, and this may have important remedial

significance ....103
The Restatement qualifies the above comment by stating that the
remedies available to a landlord in the case of default "depend
upon the controlling local law."'10 4 Notwithstanding the Nebraska
Supreme Court's recited reliance on contract principles in lease
101. Id. at 124-25, 313 N.W.2d at 258.
102. See note 23 supra.
103. RESTATEMENT, supra note 23, § 12.1, comment g. See also H. TuFANY,supra
note 83, § 903, at 563-64, which states:
Though there is no liability for rent falling due after the enforcement of
a forfeiture, a provision of the instrument of lease continuing the liability of
the lessee . . .is usually regarded as effective. Thus it has been decided
that the parties may validly stipulate that, upon the termination of the tenancy ... [the landlord] may relet to another at the risk of the tenant, the
latter remaining liable for any deficiency .... And likewise, a provision
that the lessee shall remain liable for rent in spite of the forfeiture of his
term will enable the landlord to claim from the former tenant any such defi[T]he continuing liability is not, properly speaking, for rent,
ciency ...
since the tenancy to which the rent appertained has ceased to exist. It is
merely a contractual liability to the extent named.
Opinions noting this exception to the three general common law remedies (see
note 23 supra) are: Stella v. DePaul Comm. Health Center, Inc., 642 F.2d 258, 261
(8th Cir. 1981) (noting the exception has been applied in several jurisdictions, but
rejecting it for Missouri law application); Central Trust Co. v. Wolf, 255 Mich. 8, -,
237 N.W. 29, 31 (1931) (parties may contract that the liability for damages survives
the termination and restitution of the lease); Galbraith v. Wood, 124 Minn. 210, 216,
144 N.W. 945, 948 (1914) (such an express stipulation is valid, but the liability is
contractual and not for rent); Simon v. Kirkpatrick, 141 S.C. 251, -, 139 S.E. 614, 618
(1927) (termination of a lease absolves the lessee from future obligations unless the
lease provides otherwise).
104. RESTATEMENT, supra note 23, § 12.1, comment m. See also Hotz v. Federal
Reserve Bank of Kan. City, Mo., 108 F.2d 216, 219 (8th Cir. 1939) where the court
stated: "[T]he law of that state [in which the demised premises are situated] governs the rights and liabilities of the parties in an action for rent against a tenant
who is charged with abandonment of the premises."
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construction, 0 5 it appears that the controlling law in Nebraska in
regard to the commercial landlord's election of remedy is traditional property law.
This contention is strengthened by the cases relied upon by
the court in Sacher. In Stella v. DePaul Community Health Center,
Inc.,106 the commercial lease in question allowed the lessor to terminate and apply a security deposit to the tenant's rent liability for
the remainder of the term, or to re-enter and relet on behalf of the
lessee, the lessee remaining liable for any deficiency. 10 7 The lessee
defaulted, the lease was terminated, and suit was brought by the
lessee for return of his security deposit. 10 8 The Eighth Circuit
Court of Appeals, noting the exception to the traditional common
law options, 10 9 but obligated to apply Missouri law without the aid
of a controlling state precedent," 0 concluded that "Missouri courts
apparently take a stronger stand against future rents than do other
courts.""' The court then construed the lease subject to the three
traditional common law options. 1 2 The lease, standing alone, did
not appear ambiguous as to the remedies preserved by the landlord. n 3 However, the court found that the lease, juxtaposed
against the traditional common law remedies, was ambiguous because the termination clause retaining liability for future rents
modified the traditional termination option to the point of making
the relet option "superfluous." ' 1 4 The court held that the ambigu5
ity must be resolved in favor of the lessee."
The other commercial lease case relied upon by the court in
105. See note 51 supra.
106. 642 F.2d 258 (8th Cir. 1981). Neither the appellant nor the appellee cited
this case in their briefs.
107. Id. at 259-60.
108. Id. at 259.
109. 'There is, however, an exception to the general rule. . . . Where it has
been expressly provided that the obligation to pay rent to the end of the term shall
not cease even upon termination of the lease, several courts have enforced such
provisions." Id. at 260.
110. Id. at 261.
111. Id. at 260.
112. Id. at 261.
113. Article XVIII of the lease provided:
In the event of any such default and the forfeiture and termination of this
Lease by the Lessor, the Lessor shall be entitled to apply the security deposit held by the Lessor ... to the rental payments due during the remaining term of this Lease .... At the option of the Lessor and in lieu of
forfeiting this Lease as above provided, the Lessor may re-enter... as the
agent of the Lessee ... and relet said premises ... applying [the rent] ...
to the payment of the rent due or to become due ... and the Lessee hereby
agrees to pay any deficiency therefor.
Id. at 259 n.2.
114. Id. at 261.
115. Id.
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Sacher was Schuldes v. Wubbolding.l l 6 In Schuldes, the wording
of the survival clause was similar to that found in Sacher.117 The
lessees defaulted, whereupon the lessor terminated. 118 The Arizona Court of Appeals stated "the reentry and termination of the
lease was an election-of-remedies by the lessors for the non-payment of rent and precludes lessors from collecting rent on the balance of lease term. .. "119
The court in Schuldes plainly used the common law election of
remedy theory without reference to contract ambiguity in reaching
its decision; 120 a strong argument can be made that the Stella decision was based upon the same common law theory. 12 1 Since the
Nebraska Supreme Court cited both cases as authority for its
Sacher opinion, 122 contract law appears to be secondary to traditional property law limitations in commercial lease cases involving
the landlord's election of remedy upon default of the tenant.
Despite the court's position that a lease is to be construed as
any other contract, with intent controlling, 123 the common law election of remedy rule may work against the intent of the parties. The
landlord's intention in Sacher was not to release the tenant from
liability for future rents; yet the landlord was deemed to have
made an election by terminating the lease, with certain resulting
consequences. 124 Liability for future rent was precluded, and the
landlord's intention and expectations, presumably bargained for
by parties with equal bargaining power, 125 were irrelevant in the
face of traditional property law.
126
The B Town case, decided within one month of Sacher, illustrates the dissimilarity of judicial approach when the lessor makes
what in form is a traditional common law election. The landlord in
B Town did not terminate, but relet and brought suit for the rent
116.

Schuldes v. Wubbolding, 15 Ariz. App. 527, 489 P.2d 1229 (1971).

117. Id. at -, 489 P.2d at 1234. Paragraph 2 of the lease provided: "At any time
[upon default of Lessee] ... Lessor shall become entitled to possession of said
demised premises ... and may... repossess ... and expel Lessee... without
prejudice to any remedy or remedies which might otherwise be available to Lessor
Id. at -,
...
and, upon such re-entry, this demise shall cease and terminate ....
489 P.2d at 1234. Cf. note 69 supra.
118. Schuldes, 15 Ariz. App. at -, 489 P.2d at 1232-34.
119.

Id. at -,

489 P.2d at 1234.

120. See id.
121. See notes 109-14 and accompanying text supra.
122. Sacher, 210 Neb. at 126, 313 N.W.2d at 259.
123. See note 51 supra.
124. 210 Neb. at 126, 313 N.W.2d at 259. "In the case at bar the lessors drew the
lease and elected to terminate it." Id.
125. See note 34 and accompanying text supra.
126. See note 61 supra.
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reserved under the lease less rents obtained on reletting.127 This is
the traditional common law option allowing the landlord, in the
context of a survival clause, to re-enter on the account of the tenant. 2 8 In both B Town and Sacher, the lessees defended on the
ground that the leases were ambiguous. Therefore, the leases
should have been strictly construed against the drafter-lessors,
thereby relieving the lessees of liability.129 In B Town, while the
court came close to conceding ambiguity by recognizing that the
lease130paragraph at issue was "not a model of grammatical lucidity,"' the court refused to apply a strict rule of contract construction. Instead, the court followed a more liberal rule of construction
which holds that every effort should be made to harmonize the
questionable language with the remainder of the instrument in order to give effect to the true intentions of the parties. 13' However,
the court in Sacher refused to follow this liberal rule and instead
imposed a strict rule of construction against the drafter-lessor:
"This court has consistently held that a contract will be construed
party preparing it when there is a quesmost strongly against the
132
meaning."'
its
to
as
tion
It is suggested that these two different standards of contract
construction is not what led to the disparate results in the Sacher
and B Town cases. Rather, the traditional common law election of
remedy was critical to the decisions. If the landlord's election is
within the property law options, he will retain his remedy for future rents. If, however, he endeavors by contract to retain liability
for future rents outside the common law options, he risks failure,
regardless of the terms of the lease.
Clothing the opinions in terms of contract construction clouds
and confuses the issue of landlord election of remedy in the commercial lease area. As pointed out by the dissent in Sacher, the
33
question presented was not one of construction, but one of law.
As previously discussed, a double standard exists in the judicial treatment of commercial as opposed to residential leases. It
has been suggested that under the NRLTA13 4 a landlord can terminate upon the default of the tenant and sue immediately for anticipatory breach. 135 Anticipatory breach is a contract action 136 which,
127.
128.
129.
130.
131.
132.
133.
134.
135.

B Town, 209 Neb. at 820, 311 N.W.2d at 909.
See note 95 and accompanying text supra.
209 Neb. at 820, 311 N.W.2d at 909. See also note 56 supra.
Id. at 821, 311 N.W.2d at 909.
Id.
210 Neb. at 125-26, 313 N.W.2d at 259.
See note 76 and accompanying text supra.
See note 47 supra.
See Kalish, supra note 34, at 664 n.213:

PROPERTY

19821

when used in a property context, brings into issue the rent-damage
distinction.1 3 7 The distinction is based upon property law, which
holds the lessee liable for rent by privity of estate, and contract
law, which holds the lessee liable for rent by privity of contract if
the lease (as do most modern leases) contains an express covenant to pay rent. 138 Although the lease may be terminated, thus
terminating the liability for rent by virtue of privity of estate, the
139
liability for damages continues through privity of contract.
Although the landlord in Sacher sued for damages rather than
rent' 4° and argued this difference to the court, 14 1 the distinction
did not enter into the court's decision. While the court noted the
distinction in dicta, it was disregarded in the court's holding. 142
It is arguable that the termination and non-termination provisions of the Sacher lease 43 correspond to an election to sue either
for damages or rents. Some jurisdictions, in keeping with the
evolution of the contract doctrine of anticipatory breach, allow the
commercial lessor, upon the lessee's repudiation of the lease, to
terminate the lease and sue the lessee for damages.'" The measure of damages is the reserved rental less the fair rental value of
[Section 76-1435 of the NRLTAI allows the landlord to sue for rent and for
damages upon termination ....
suit for anticipatory breach ....

[T]he landlord can bring an immediate
The damages to which the landlord

would usually be entitled are the difference between the rent specified in
the lease and the fair rental value over the remainder of the term.
136. See Sagamore Corp. v. Willcutt, 120 Conn. 315, -, 180 A. 464, 465 (1935).
137. Winshall v. Ampco Auto Parks, Inc., 417 F. Supp. 334 (E.D. Mich. 1976).
IT] here are substantial differences between the two forms of action, in the
burden of proving losses, in the potential recovery, and in the duties imposed by law upon the parties ....

Id. at 337. In a contract action, the

landlord may collect only actual damages flowing from the breach, and he
has a duty to mitigate those damages. In an action for rent, the landlord
has no duty to mitigate, and, unless he accepts the surrender of the premises, he has a right to collect the full amount of the rents due under the
breached lease. Id. at 336.
138. Rauch v. Circle Theatre, 374 N.E.2d 546, 549 (Ind. Ct. App. 1978). See also
Novak v. Fontaine Furniture Co., 84 N.H. 93, -, 146 A. 525, 527 (1929).
139. Id.
140. Sacher, 210 Neb. at 123, 313 N.W.2d at 257.
141. Brief of Appellant at 16-17, Sacher v. Taco Grande of Iowa, Inc., 210 Neb. 122,
313 N.W.2d 257 (1981).
142. 'The parties ... may provide that the tenant will continue to make payments in an amount equal to the rent ... when the lease is terminated prematurely
... but the payments due will not be rent, and this may have important remedial
significance. . .

."

Sacher, 210 Neb. at 125, 313 N.W.2d at 258 (quoting RESTATEMENT,

supra note 23, at § 12.1, comment g).
143. See note 69 supra.
144. J. CRIBBET, supra note 1, at 229: "[T] here must be a repudiation of the lease
by the tenant, not just the failure to pay a rent installment, and some cases require
that there be an actual breach along with the repudiation in order to invoke the
doctrine."
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the premises for the remainder of the term. 145
Consistent with the rent-damage distinction, the lessor in
Sacher characterized the termination provision in the lease as "an
alternative of the lease providing for liquidated damages.' 46 It was
emphasized that the lessor had mitigated the damages. 147 The dissenting justice appeared to concur in the liquidated damages theory and would have upheld agreements to pay upon the
termination of a lease a compensatory
sum for damages which
148
would not be construed as a penalty.
That the court chose to ignore the rent-damage distinction in
Sacher is perhaps another indication of its adherence to property
law, as opposed to contract law in the area of landlord election of
remedy. 149 Contract concepts, such as anticipatory repudiation
and liquidated damages, may be construed as actions for future
rent and may meet with difficulty. The court has previously stated
that in the absence of an acceleration clause, no suit can be
brought for future rent, 50 and that rent does not accrue until it is
payable under the terms of the lease. 15' The viability of a contracted-for acceleration clause is rendered doubtful because of the
court's position that "any judgment for sums to become due in the
future must, of necessity, be uncertain and indefinite in
52
amount."1
145. Rauch, 374 N.E.2d at 552; 2 M. FRIEDMAN, FRIEDMAN ON LEASES § 16.3, at 67677 (1974). It should be noted that some courts have refused to grant damages for
exceptionally long terms due to the difficulty in ascertaining the actual damages.
They reason that such an arbitrary figure would be highly speculative and inequitable. See Hawkinson v. Johnston, 122 F.2d 724 (8th Cir. 1941) (affirming trial court
holding that damages were predictable for only 10 out of the remaining 67 year
lease term). See also Sagamore Corp. v. Willcutt, 120 Conn. 315, 180 A. 464 (1935)
(holding a suit for damages for anticipatory breach is a valid election by the
landlord).
146. Brief of Appellant at 20, Sacher v. Taco Grande of Iowa, Inc., 210 Neb. 122,
313 N.W.2d 257 (1981).
147. Id. See also note 137 supra.
148. Sacher, 210 Neb. at 126, 313 N.W.2d at 259 (Boslaugh, J., dissenting) (citing
Central Trust v. Wolf, 255 Mich. 8, 237 N.W. 29 (1931)). The court in Central Trust
stated: "[WI e may class this case with a line of cases where damages are uncertain
and in which the agreement of the parties is accepted as the 'most practicable mode
of ascertaining the sum which will produce just compensation.'" 255 Mich. at -,
237 N.W. at 31.
149. For an opinion standing for the opposite view, see Winshall v. Ampco Auto
Parks, Inc., 417 F. Supp. 334, 336 (E.D. Mich. 1976) (stating that the property defense
of surrender by operation of law should not be applied to a contract action for damages in a suit for reserved rent less rent received on reletting).
150. First Nat'l Bank of Omaha v. Omaha Nat'l Bank, 191 Neb. 249, 251-52, 214
N.W.2d 483, 485 (1974).
151. Id. at 252, 214 N.W.2d at 485.
152. See id. "Any judgment for future rent is likewise uncertain in that destruction of the building might terminate the liability for rent." Id.
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Contract theories seem tenuous in the context of the commercial landlord's election of remedies. The landlord must remain
mindful of common law property theory or risk losing the benefit
of his bargain.
CONCLUSION

There is a present trend in some jurisdictions to incorporate
the contract principles of both an equitable balancing of hardships
and commercial good faith and reasonableness when construing
the terms of commercial leases. 153 Nevertheless, in Nebraska, at
least in the context of the landlord's election of remedy upon default of the tenant, common law property principles continue to
play a decisive role. Whether this bifurcation of legal standards
between residential and commercial leases is desirable is indeed
154
debatable, with valid arguments on both sides.
It appears that the response of the court to this current state of
flux in lease law is to adhere to common law property principles,
but at the same time to overlay the opinions with concepts of contract construction. The result of this stance is that the survival
155
clause of the commercial lease, although contractual in nature,
cannot be drafted in conformity with pure contract principles.
Drafting the survival clause within the guidelines of property law
election of remedy concepts may be critical to the landlord's pres153. See Homa-Goff Interiors, Inc. v. Cowden, 350 So. 2d 1035, 1038 (Ala. 1977)
(holding in a commercial lease case that reasonable commercial standards will be
applied to restrictive subleasing clauses); Fernandez v. Vazquez, 397 So. 2d 1171,
1174 (Fla. App. 1981) (holding in a case of first impression that the general contract
principles of good faith and commercial reasonableness will be applied to consent
clauses in commercial leases); Boss Barbara, Inc. v. Newbill, 97 N.M. 239, -, 638
P.2d 1084, 1086 (1982) (requiring good faith and commercial reasonableness in the
rental of commercial premises); Pawco v. Bergman Knitting Mills, 283 Pa. Super.
443,-, 424 A.2d 891, 895 (1980) (applying contract principles to landlord-tenant disputes whether commercial or residential because the building, not the land, is at
issue). See generally Levin, supra note 29, at 133-42; Kuklin, supra note 1, at 164.
154. See Chused, Contemporary Dilemmas of the Javins Defense: A Note on the
Needfor ProceduralReform in Landlord-TenantLaw, 67 GEO. LJ. 1385, 1389 (1979)
(suggesting some commercial tenants have little bargaining power and rely on the
landlord's goodwill and experience); Kuklin, supra note 1, at 167 (suggesting courts
may have to draw pragmatic lines between commercial tenants who need protection and powerful commercial entities which do not); Strum, supra note 1, at 28
(submitting that the implied warranty of habitability will be and should be extended to commercial tenants with weak bargaining positions). But see E.P. Hinkel
& Co. v.. Manhattan Co., 506 F.2d 201, 206 (D.C. Cir. 1974) (stating that in a commercial lease negotiated between parties of equal bargaining power there is no reason
to modify the rules of common law); Levin, supra note 29, at 124 (suggesting that in
a commercial setting the tenant should not always be portrayed as the weak, unfortunate parallel of his residential counterpart).
155. 2 M. FRIEDMAN, supra note 145, § 16.3, at 668 n.15.
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ervation of the tenant's liability for future rents. 156
To best insure the tenant's liability for future rents, the survival clause should preserve the landlord's right to reenter the
premises upon default of the tenant for the express purpose of
minimization of damages through reletting. The clause must also
preserve the tenant's liability for the difference between rents reserved and rents received upon reletting.' 57 A survival clause
which allows the landlord to terminate the lease yet continue to
hold the tenant liable for damages accruing under the lease is subject to invalidation in this jurisdiction. Termination is not compatible with retention of tenant liability.
Not only is a properly drafted survival clause necessary for the
landlord's preservation of remedy, but it appears that the landlord's conduct upon default of the tenant must also adhere to common law guidelines. It is arguable that even the best drafted
survival clause cannot survive a surrender implied by operation of
15 8
law.
As implied in the dissent in Sacher, the court should clarify
the operative rules of law in the commercial landlord remedy area.
The interjection of contract theory ostensibly pure in form, but in
reality subject to common law property principles, clouds and confuses an already unsettled area.
Reliance upon pure contract theory may lead to unexpected
hardship for the commercial landlord who, upon default of the tenant, may discover that reliance on the bargained-for remedy is misplaced. This result is particularly burdensome in the context of
the long-term commercial lease because "a businessman must
make contingency plans in order to protect himself against the unpredictable vacillations of business, both good and bad. ...
The drafter of a commercial lease is placed in a precarious position by the clash of property principles and the developing trend
toward equitable contract principles. It is a well settled rule that
"a legal instrument prepared by an expert should be presumed to
have been drawn with knowledge of pertinent judicial decisions
156. A caveat to the draftsman is that to rely on classic survival clause language
as extracted from standard commercial lease forms is to risk the landlord's retention of remedy. The language found ambiguous by the court in Sacher is extracted
from a business property lease form approved by the Building and Managers Association of Omaha, Inc.
157. When rents received upon reletting are equal to or greater than rents reserved, no cause of action exists. The suit only occurs in the context of general
economic decline or falling property values in a specific area.
158. See notes 91-94 and accompanying text supra.
159. Ringwood Associates, Ltd. v. Jack's of Route 23, Inc., 153 N.J. Super. 294, -,
379 A.2d 508, 516 (1977).
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that serve to establish the instrument's meaning."' 160 Therefore,
the drafter must be keenly aware of the common law precepts
which guide the court, yet must also be in tune with the developing
body of contract law infiltrating the commercial lease area. Given
the extended period of most commercial leases and the large sums
of money involved, together with the knowledge that at some point
a compelling argument may persuade the court to join the trend
toward equitable contract standards, the drafter of the commercial
lease is presented with the challenge of walking a legal tightrope
between two different judicial worlds.
Mary Leiter Swick-'84

160.

Levin, supra note 29, at 136.

