
TORTS II

DAVIS v. TEXACO, INC.: INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

[Editor's Note: The decision in Davis v. Texaco, Inc. rep-
resents an important development in the Nebraska law on
intentional infliction of emotional distress. Although the
Board of Editors determined that the decision did not war-
rant the exhaustive analysis of a full survey article, it was
concluded that this case should nevertheless be brought to
the attention of our readers. Therefore, the following sy-
nopsis of the Nebraska Supreme Court's decision is
included.]
In Davis v. Texaco, Inc.,' the Nebraska Supreme Court ad-

dressed the issue of tortious intentional infliction of emotional dis-
tress. The court reaffirmed its decision in Paasch v. Brown,2 which
found Nebraska law to be in accord with the Restatement (Sec-
ond) of Torts, section 46 (1965).3 To recover under this cause of
action in Nebraska, the plaintiff must prove four elements: (1) that
the defendant acted intentionally or recklessly; (2) that the de-
fendant's conduct was extreme; (3) that severe emotional distress
was sustained by the plaintiff; and, (4) that the defendant's outra-
geous conduct was the cause of such severe emotional distress. 4

The facts in Davis simply failed to satisfy all of these elements.5

The action arose from an accident at a gasoline station. The
plaintiff, Linda Davis, had stopped her vehicle at the station be-
cause fluid was leaking from the engine of her car. A station at-
tendant removed the radiator cap, allowing hot fluid to escape with
great force. Ms. Davis, standing nearby, was splashed by the fluid
and burned on the face, neck and back.6 Ms. Davis ran a short dis-
tance, ran into a parked car, and fell to her knees. A travelling
companion, her sister, helped Ms. Davis remove her shirt and un-
dergarment because they were soaked with hot fluid. The plain-
tiff's sister requested a towel or covering from the station
attendants and eventually was loaned a tarpaulin.7 The plaintiff

1. 210 Neb. 67, 313 N.W.2d 221 (1981).
2. 193 Neb. 368, 227 N.W.2d 402 (1975).
3. Id. at 370, 227 N.W.2d at 404.
4. Givelber, The Right to Minimum Social Decency and the Limits of Even-

handedness: Intentional Infliction of Emotional Distress by Outrageous Conduct,
82 CoLur. L. REV. 42, 46 (1982) [hereinafter cited as Givelber].

5. 210 Neb. at 71, 313 N.W.2d at 223.
6. Id. at 68, 313 N.W.2d at 222.
7. Id. at 69, 313 N.W.2d at 222.
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and her sister then spent a few minutes in the station restroom
before deciding to drive to a hospital. Upon returning to the auto-
mobile, Ms. Davis discovered that a station attendant had pur-
posely disabled their engine to ensure that the tarpaulin would be
returned. The tarpaulin was exchanged for an old shirt, thereby
exposing Ms. Davis' partial nakedness to public view. The car was
then returned to operating condition and Ms. Davis proceeded to a
hospital.8

Ms. Davis sought recovery for, inter alia, intentional infliction
of mental distress. The trial court, however, declined to instruct
the jury on that claim.9 The supreme court affirmed, holding that
"the conduct of the station attendants did not rise to the level of
the extreme and outrageous conduct which is essential for conduct
to be actionable for intentional infliction of emotional distress."'10

The court also found that the plaintiff, though embarrassed and
humiliated, was not suffering from "extreme mental distress.""1 In
short, she had failed to prove two of the elements of the tort.12 Jus-
tice White, joined by Chief Justice Krivosha, concurred in the re-
sult, agreeing that the plaintiff had failed to prove that the
emotional distress sustained was severe.13 However, the concur-
ring opinion suggested that, under similar facts in which all other
elements are established, the issue of outrageousness should be
submitted to the jury.14

The tort of intentional infliction of emotional distress provides
no clear definition of the prohibited conduct.15 The key factors ap-
pear to be governed by the factual situation of the individual case,
given the standards of the community. The Restatement describes
the appropriate case as one "in which the recitation of the facts to
an average member of the community would arouse his resent-
ment against the actor, and lead him to exclaim 'Outrageous!' ",16

Conduct which does not rise above mere insult, indignity, threat,
annoyance or petty oppression will not suffice.17 Davis does not
describe what conduct is sufficiently outrageous; rather, it provides
only a set of facts which is not. As was the case before Davis, the

8. Id. at 69., 313 N.W.2d at 222-23.
9. Id. at 68, 313 N.W.2d at 222.

10. Id. at 71, 313 N.W.2d at 223.
11. Id.
12. See text at note 4 supra.
13. Davis, 210 Neb. at 71, 313 N.W.2d at 223-24 (White, J., concurring).
14. Id.
15. Givelber, supra note 4, at 51.
16. RESTATEMENT (SEcoND) OF TORTS § 46, Comment d (1965).
17. 210 Neb. at 70, 313 N.W.2d at 223.
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Restatement, rather than Nebraska case law, provides the primary
guidelines for establishing a cause of action for this tort.18

G.D.S.

18. The comments of RESTATEMENT (SECOND) OF TORTS § 46 provide some
guidelines as to possible outrageous conduct. For a complete discussion of the out-
rageousness standard, see Givelber, supra note 4.

[Vol. 16


