
TRUSTS & WILLS

STERNER v. NELSON: THE REPUGNANCY RULE IN THE
CONSTRUCTION OF WILLS

INTRODUCTION

During the survey period the Nebraska Supreme Court, in
Sterner v. Nelson,' overruled previous Nebraska cases and adopted
the repugnancy rule2 in the construction of wills. The repugnancy
rule voids a testamentary devise conditioned on the first taker's
failure to alienate.3 For example, assume A owns Blackacre in fee
simple absolute. A then devises to B with full power of disposition,
but if B fails to dispose of the property during his lifetime, that
which remains upon B's death is to pass to C. Application of the
repugnancy rule would result in B taking an indefeasible fee sim-
ple and C taking nothing.

FACTS AND HOLDING

Sterner v. Nelson dealt with the construction of the last will
and testament of Oscar Wurtele. 4 In the will, Oscar Wurtele de-
vised all of his property to his wife Mary Wurtele "to be her prop-
erty absolutely" with power to dispose as she desired.5 Pursuant
to a condition in the bequest, if there was property remaining at
her death or if she predeceased her husband, the property would
vest in Oscar Wurtele's foster daughter, Gladys Sterner, and her
children.6

Upon Oscar Wurtele's death, Mary Wurtele received four com-
mercial buildings, two by joint tenancy and two under the will.7

1. 210 Neb. 358, 314 N.W.2d 263 (1982).
2. Id. at 369, 314 N.W.2d at 269. Also referred to as Gifts Over On Failure to

Alienate. 3 L. SIMES & A. SMrrH, THE LAW OF FUTURE INTERESTS § 354 (2d ed. 1956).
The rule as stated by the court in Sterner is as follows:

[WJhere there is a grant, devise, or bequest to one in general terms only,
expressing neither fee nor life estate, and there is a subsequent limitation
over of what remains at the first taker's death, if there is also given to the
first taker an unlimited and unrestricted power of absolute disposal, ex-
press or implied, the grant, devise, or bequest to the first taker is construed
to pass a fee. The attempted limitation over, following a gift which is in fee
with full power of disposition and alienation, is void.

210 Neb. at 369, 314 N.W.2d at 269.
3. Id. at 369, 314 N.W.2d at 269.
4. Id. at 358, 314 N.W.2d at 264.
5. Id. at 359, 314 N.W.2d at 264.
6. Id.
7. Id. at 359-60, 314 N.W.2d at 264-65.
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She sold the four buildings in 1963.8 The proceeds were never allo-
cated between the joint tenancy property and the property re-
ceived under the will.9

Mary Wurtele (Rose) died testate in 1978, leaving none of the
property or proceeds to Gladys Sterner or her children, as re-
quired under the will of Oscar Wurtele. 10 Mrs. Sterner brought an
action arguing that she was entitled to any remaining proceeds of
the sale of the two buildings that had passed to Mary Wurtele
under Oscar Wurtele's will." The personal representatives of the
estates of Mary Wurtele Rose and her second husband, Aaron
Rose, contended that Mary Wurtele Rose took the property in fee
simple and that Gladys Sterner could exercise no interest in the
property or the procceds of the sale.12

The trial court granted the personal representatives' motion
for summary judgment, stating that Mary Wurtele Rose received a
fee simple devise through the will of Oscar Wurtele.13 Therefore,
Gladys Sterner and her children would not be entitled to any por-
tion of the property remaining at the death of Mary Wurtele
Rose.

14

On appeal, the Nebraska Supreme Court concluded that the
trial court was correct in granting summary judgment since the de-
vise by Oscar Wurtele to his wife was, as a matter of law, a fee
simple absolute.' 5 In interpreting this "gift over upon failure to
aleinate" devise, the court abandoned the well settled Nebraska
rule which called for an examination of the entire will to determine
the testator's intent. 16 In its place, the court applied the repug-
nancy rule, the origin of which dates back to early English law.' 7

8. Id. at 360, 314 N.W.2d at 265.
9. Id.

10. Id.
11. Id. at 359-61, 314 N.W.2d at 265.
12. See id.
13. Id. at 360, 314 N.W.2d at 265.
14. Id. at 361, 314 N.W.2d at 265.
15. Id. at 369, 314 N.W.2d at 269.
16. Id. For examples of the Nebraska rule, see Attebery v. Prentice, 158 Neb.

795, 799, 65 N.W.2d 138, 142 (1954) (wife, holder of life estate with limited power of
disposition, was held to be a quasi trustee for the remainderman and could only
dispose of property if it was needed for her support); Perigo v. Perigo, 158 Neb. 733,
738, 64 N.W.2d 789, 792 (1954) (holding the power of disposal coupled with the life
estate was not limited); Kramer v. Larson, 158 Neb. 404, 407, 63 N.W.2d 349, 352
(1954) (holding that the will dictates that the heirs should take per capita rather
than per stirpes).

17. 210 Neb. at 365-69, 314 N.W.2d at 267-69.
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BACKGROUND

An historical look at the development of the repugnancy rule
necessarily begins with the English case of Gulliver v. Vaux. 18 In
this case, the devise was to the testator's children, but if they
should die without issue or without providing for disposal of the
estate (by inter vivos conveyance or devise), then the estate would
pass to the church. A child of the testator died without issue, but
had devised the estate to his heirs. The doctrine of worthier title,
however, provided that the devise by the child to his heirs resulted
in the heirs taking by descent and not under the will.19 In effect,
there was no devise by the child at all. Since there was no disposal
by inter vivos conveyance, the non-disposal condition in the origi-
nal testator's will would have been met, and the estate would have
passed to the church.20 The chancery court recognized that if both
the doctrine of worthier title and the gift over provision were al-
lowed to be operative in harmony, then it would have been impos-
sible for the child to pass the estate to his heirs, even by descent.
The court found this result intolerable. Therefore, the court held
the gift over condition upon failure to alienate void.2 1

Commentators have criticized this reasoning because the doc-
trine of worthier title has never been applied where heirs were ab-
solutely precluded from taking by descent.22 It should be noted
that in Gulliver, the court interpreted the power of appointment
given to the devisee to include disposal by will or deed.23

Even though the reasoning in Gulliver has been criticized as
narrow24 and based on a false assumption,25 the case was quoted
at length in Holmes v. Godson,26 which settled the law on this sub-
ject in England.2 7 Twenty-one years after Holmes, in Shaw v.
Ford,28 Justice Fry called the rule voiding gifts over "well estab-
lished" by the Gulliver and Holmes decisions, but wrote "I am not
bound to inquire into the logical sufficiency" of the repugnancy

18. 44 Eng. Rep. 353 (1746) (decided in 1746, but not reported until 1856).
19. 3 L. SIMES & A. SMrrH, supra note 2, § 1485, at 369 (2d ed. 1956).
20. See J. GRAY, RESTRAINTS ON THE ALIENATION OF PROPERTY 51 (2d ed. 1895).
21. 44 Eng. Rep. at 356. See note 2 and accompanying text supra.
22. 3 L. SIMES & A. SMrrH, supra note 2, § 1485, at 369.
23. 44 Eng. Rep. at 354.
24. J. GRAY, supra note 21, at 53.
25. 3 L. SIMES & A. SMrrH, supra note 2, § 1485, at 369.
26. 44 Eng. Rep. 347, 351-52 (1856). Testator gave to A, to vest when A reached

the age of 21 or having reached the age of 21 if he failed to make a will, then over to
B. Id. at 349-50. The court held that the property vested in A at age 21 and the gift to
B was void. Id. at 349.

27. 3 L. SIMES & A. SMrrH, supra note 2, § 1483, at 362.
28. 7 Ch. D. 669 (1877).
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rule.
2 9

After Gulliver was decided, but before it was published, a con-
trary, inconsistent line of authority developed holding the gift over
valid.30 In these cases, however, the courts interpreted the power
of appointment to include inter vivos transfers only.31 Therefore,
the taker could not exercise the power of appointment through a
testamentary disposition.

One such case was Doe v. Glover,32 wherein the court had no
problem recognizing the first devise as a fee, qualified or re-
strained by the subsequent limitation.33 In Doe, the testator de-
vised a life estate to his wife and the remainder to his son, and his
son's heirs and assigns forever. 34 In addition, the will provided
that if the son died without issue or had he not disposed of the
property prior to his death, then the estate should go to the testa-
tor's illegitimate daughter.35 The son subsequently died without
issue, and by his will attempted to devise the estate to his wife.36

The illegitimate daughter argued that the son's attempted disposi-
tion of the estate by his own will was void, and that the earlier
devise by the father was sufficient to convey a fee qualified by two
conditions. 37 She asserted that she was entitled to the estate since
the conditions in her father's will were met.38

The son's wife argued that the condition was repugnant to the
estate and therefore void.39 Alternatively, she argued that the con-
dition of disposition was performed by the son in his will.4° The
court held that the father's original executory devise was valid and
awarded the estate to the illegitimate daughter.41 No repugnancy
or inconsistency was found in the will,42 and the court called it a
proper method of disposal of the estate.43

A trio of United States cases is generally credited with the

29. Id. at 674.
30. Doe v. Glover, 135 Eng. Rep. 615, 619 (1845); Beachcroft v. Broome, 100 Eng.

Rep. 1108, 1109 (1791) (dicta); Watkins v. Williams, 42 Eng. Rep. 400, 403 (1851) (in
dicta, distinguishing real property from personal property).

31. Doe, 135 Eng. Rep. at 618; Beachcroft, 100 Eng. Rep. at 1108.
32. 135 Eng. Rep. 615 (1845).
33. Id. at 619.
34. Id.
35. Id.
36. Id.
37. Id. at 617.
38. Id.
39. Id. at 618.
40. Id. at 619.
41. Id.
42. Id.
43. Id.
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American adoption of the repugnancy rule. In Ide v. Ide,"
Timothy Ide devised property to his son, Peleg, and to the son's
heirs and assigns forever.45 However, he qualified the devise by
providing that if Peleg died leaving no heirs, the property remain-
ing should go to another son, John, and a grandson, Nathaniel.46

The Supreme Judicial Court of Massachusetts held that Peleg took
an unqualified fee simple and, therefore, the limitation over to
John and Nathaniel was void.47 In Jackson v. Bull,48 Charles Bull
devised property to his son, Moses, and to Moses' heirs and assigns
forever.49 A subsequent clause provided that if Moses died with-
out lawful issue, the property he owned at his death would pass to
another son, Young.50 Moses died in possession of the property
and without lawful issue.5 1 In dicta, the court said that an execu-
tory devise conditioned on the first devisee's death without heirs is
valid.52 However, since the first devisee had the power to convey
the property and defeat the executory devise, the limitation over
was repugnant.

53

Chancellor Kent later elaborated on this rationale in Jackson
v. Robins.54 In Robins, the testator devised all of his property to
his wife "to hold the same to her, her executors, administrators
and assigns .... ,,55 However, if she died "without giving, devising,
or bequeathing by will or otherwise selling or assigning," then the
remaining property should go to the testator's daughter.5 6 The
court held the gift to the daughter void because the first taker's
power to dispose of the estate was fatal to the executory devise.57

Chancellor Kent based this conclusion on the holding in Pells v.

44. 5 Mass. 499, 5 Tyng 500 (1809).
45. Id. at 500, 5 Tyng at 500.
46. Id. at 500-01, 5 Tyng at 501.
47. Id. at 503, 5 Tyng at 504. The case cited as authority was Attorney General

v. Hall, 94 Eng. Rep. 772 (1731). In that case the court held that if an absolute inter-
est in personalty was given, any gift over was void. The court distinguished be-
tween an absolute interest in chattel and the use of chattel. Id. at 775. However,
that case has been extensively criticized as forming no support for Ide. 3 L. SIMES &
A. SMrrH, supra note 2, § 1484, at 365 (the holding in Hall is no longer operative);
Thompson Does the Power to Alienate in Fee Simple Defeat an Executory Devise? 1
MICH. L. REV. 427, 435 (1902). See J. GRAY, supra note 21, at 58-59 (there is no differ-
ence between the bequest of a chattel and of its use).

48. 10 Johns. 19 (N.Y. 1813).
49. Id. at 20.
50. Id. at 19-20.
51. Id. at 20.
52. Id. at 21.
53. Id.
54. 16 Johns. 537 (N.Y. 1819).
55. Id. at 571.
56. Id.
57. Id. at 589.
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B -own,5 8 which said that in theory, executory devises, unlike con-
tingent remainders, must be indestructible.59 He interpreted this
to mean that if the first taker had the power to defeat the devise
and thus destroy it, the whole executory devise was void.60 How-
ever, all executory devises in some way depend upon the discre-
tion of the first taker.61 Consider a devise to A and his heirs with
the condition that if A dies without issue, the property should pass
to B. It is normally within A's control to have issue and to thereby
defeat the limitation, or choose not to have issue and thus make
the gift to B effective. 62 The devise in Jackson v. Robins resembled
one to A and his heirs, but if A should die in possession of the
estate, then to B. 63 If A disposed of the estate, the condition in the
will would not be met and the gift to B would not take effect.64 It

would follow that if A possessed the estate at death the condition
would be met and the gift to B would take effect. However, an ap-
pliation of Chancellor Kent's rule65 results in A taking the estate in
fee simple and B taking nothing.66 In his commentaries, Chancel-
lor Kent reported this result as settled law.67

The Element of Intent

Shortly after Chancellor Kent purportedly clarified the Ameri-

58. 79 Eng. Rep. 504 (1620). The Testator devised to his son Thomas and his
heirs, but if Thomas should die without issue, the estate should pass to another son,
William and his heirs. While in possession of the property, Thomas suffered a com-
mon recovery. He later died without issue and William claimed the land. The court
held that since Thomas died without issue, the condition in the will was met and
the common recovery could not destroy the executory devise. Id. at 505. See also C.
MOYNIIAN, INTRODUCTION TO THE LAW OF PROPERTY 199 n.3 (1962). The decision pre-
served the testator's intent and gave effect to the executory devise. L SIMES & A.
SrrH, supra note 2, § 1485, at 371. The holding in Pells did not stand for the propo-
sition that executory devises could not be made dependent on the act of the first
taker. J. GRAY, supra note 21, at 60; L. SinEs & A. SMrrT, supra note 2, § 1485, at 371.
On the contrary, it promoted the rule that if the condition in the will was met, the
executory devise could not be destroyed by common recovery and frustrate the in-
tention of the testator. J. GRAY, supra note 21, at 60; L. StlES & A. SMrrH, supra note
2, § 1485, at 371.

59. Although the language of the case did not expressly state this, it has been
generally credited with this holding. L. SimEs & A. SMrrH, supra note 2, § 1485, at
371; C. MOYNIHAN at 199-200.

60. 16 Johns. at 589.
61. Id. at 590.
62. Id.
63. See id.
64. Kent v. Armstrong, 6 N.J. Eq. 637, 647 (1850); Beachcroft v. Broome, 100 Eng.

Rep. 1108, 1109 (1791) (The devise was to A and his heirs, but if A dies without issue
or without disposing of the estate, then to B. A had disposed of the estate. There-
fore the gift to B could not take effect). J. GRAY, supra note 21, at 60.

65. See note 2 and accompanying text supra.
66. 16 Johns. at 589-90.
67. 4 J. KENT, COMMENTARIES ON AMERICAN LAw *270.
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can adoption of the repugnancy rule, the United States Supreme
Court decided Smith v. Bell, which rejected the rule. 68 In this case,
Britain Goodwin had bequeathed his estate to his wife Elizabeth
for her use, benefit and disposal absolutely.69 After her death, the
remainder of the estate was to pass to his son, Jesse Goodwin.70 In
Bell, the son argued that even though the first clause alone would
give Elizabeth a fee simple, the court should adopt a construction
that would give force to all the words of the will.7 ' The court
agreed, stating that it is a settled rule that the entire will should be
taken together and, if possible, constructed to give effect to the
whole.7 2 Chief Justice Marshall, writing for the majority, went on
to say that if the words "for her life" had been added, the limitation
would have been valid.73 He concluded that the same operation
should be given to the remainder since it manifested with equal
clearness the intent to limit the estate given.7 4 Thus, the mere
presence of the remainder, indicating the intent of the testator,
convinced the court that Elizabeth took a life estate with power of
disposal for the period of her life and that the remainder of the
estate should pass to the son.7 5

The Nebraska courts have historically attempted to discern
the intent of the testator in the construction of wills. 76 To ascertain

68. 31 U.S. (6 Pet.) 68 (1832).
69. Id. at 70.
70. Id.
71. Id. at 71.
72. Id. at 76.
73. Id. at 79.
74. Id.
75. Id. at 84.
76. Trute v. Skeede, 162 Neb. 266, 273, 75 N.W.2d 672, 677 (1956) (relation of life

tenant with power of disposal to the remainderman is that of quasi trustee). In
Tucker v. Myers' Estate, 151 Neb. 359, 361, 37 N.W.2d 585, 587 (1949), the devise was
to the wife "to her and her heirs of her body forever" and "to be hers in fee simple."
In addition, the will provided that if there were no heirs of their bodies, the wife was
to make a will and bequeath the property to the testator's brothers and sisters. In
dicta, the court said the proper construction was a life estate with a power of dispo-
sition in the wife and a remainder in the brothers and sisters. Id. at 360-66, 37
N.W.2d at 586-89; See also Worley v. Wimberly, 99 Neb. 20, 23, 154 N.W. 849, 849-50
(1915); Herter v. Herter, 97 Neb. 260, 265, 149 N.W. 795, 796-97 (1914) (the court con-
strued the informal will to carry out and enforce the intention of the testator); Albin
v. Parmele, 70 Neb. 740, 743, 98 N.W. 29, 31 (1904) (rejected defendant's argument
that the word "heirs" in the will enlarged a life estate to a fee and, without regard to
canons of construction, enforced the intent of the testator).

The Nebraska Legislature has passed a bill on this subject which states:
In the construction of every instrument creating or conveying, or au-

thorizing or requiring the creation or conveyance of any real estate, or in-
terest therein, it shall be the duty of the courts of justice to carry into effect
the true intent of the parties, so far as such intent can be collected from the
whole instrument, and so far as such intent is consistent with the rules of
law.
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the intent, the courts have examined the entire will and have con-
sidered all provisions.7 7 The rationale supporting such an overall
analysis was a conviction that the whole will should be given effect
if its provisions were not inconsistent with existing rules of law.78

A rule of law is "[a] legal principle, of general application, sanc-
tioned by the recognition of authorities. . .. ,,79 Although there
has been general application of the repugnancy rule,8 0 there are
contrary holdings 81 and there is substantial criticism of the rule.8 2

NEB. REV. STAT. § 76-205 (Reissue 1981). Contra Stuehm v. Mikulski, 139 Neb.
374, 297 N.W. 595 (1941) (To enforce the Rule in Shelley's Case and the rule against
certain restraints on alienation, intent should be defeated).

77. Attebery v. Prentice, 158 Neb. 795, 799, 65 N.W.2d 138, 142 (1954); Perigo v.
Perigo, 158 Neb. 733, 738, 64 N.W.2d 789, 792 (1954); Kramer v. Larson, 158 Neb. 404,
407, 63 N.W.2d 349, 352 (1954). See note 16 and accompanying text supra.

78. Trute v. Skeede, 162 Neb. at 273, 75 N.W.2d at 677; Perigo v. Perigo, 158 Neb.
at 738, 64 N.W.2d at 792; NEB. REV. STAT. § 76-205 (Reissue 1981). See note 76 supra
for text of statute.

79. BLACK'S LAw DICTIONARY 1196 (5th ed. 1979).
80. Howard v. Carusi, 109 U.S. 725, 730 (1884). The testator devised to S "to be

held, used and enjoyed by him, his heirs ... and assigns forever. .. " He further
provided that so much that remained undisposed at the death of S shall go to B.
Following Chancellor Kent's rule, the court held S took property in fee simple abso-
lute and the gift to B was void. Id. at 726-34. See also Meyer v. Weiler, 121 Iowa 51,
58, 95 N.W. 254, 257 (1903) (wife took a fee interest in the property and the gift over
provision was void for repugnancy); Moran v. Moran, 143 Mich. 322, 324-25, 106 N.W.
206, 206m07 (1906) (The testator devised to his wife all his property "to be hers abso-
lutely." A condition provided that in the event that any of the property remained at
her death it should go to the testator's nearest relatives. The court held that the
wife took a fee simple absolute interest in the estate and the gift over was repug-
nant and void); Fox v. Snow, 6 N.J. 12, _ 76 A.2d 877, 877-78 (1950) (per curiam)
(The testator devised the contents of a named savings account to her husband. The
will said further that if any of the money remained at his death, it should pass to the
testator's niece. The court held that the husband took the estate in fee simple and
the gift over to the niece was void); Van Home v. Campbell, 100 N.Y. 287, _, 3 N.E.
316, 329 (1885) (reviewed New York case law and held since the first devise was
coupled with the power of disposal, the executory devise was void); Jackson v. Rob-
ins, 16 Johns. 537, 538-39 (1819); Holmes v. Godson, 44 Eng. Rep. 347, 349 (1856); RE-
STATEMENT OF PROPERTY § 406 comment g, illustration 8 (1944). See 4 J. KENT,
COMMENTARIES ON AMERICAN LAw *270-71.

81. Slowey v. Jenkins, 408 S.W.2d 452, 453-55 (Ky. Ct. App. 1966). The devise
was to A, "without any limitation, restriction or encumbrance as to the title. .. ."

The devise also provided that if A predeceases F, then the estate should go to F.
The court called the repugnancy rule illogical as a matter of theory and held that A
had a defeasible fee simple title with the power to convey a fee simple absolute.
Furthermore, the court stated that A's title was subject to being defeated if he pre-
deceased F without disposing of the property. Thus, the court held that F had a
valid executory interest. Id. at 453-55. See also Hanks v. McDanell, 307 Ky. 243, ,
210 S.W.2d 784, 785-86 (1948). The court called the repugnancy rule the "Biting" rule
and said it was without logic, reason or any stable foundation. The testator devised
property to S "to be used, enjoyed and disposed of by her in any way she may
choose[,]" but if any property remained at the death of S, then it should pass to M.
The court held that S took a life estate with the power of disposition and the limita-
tion over to M was valid. Id. at _ 210 S.W.2d at 785-86. In Robinson v. Finch, 116
Mich. 180, 74 N.W. 472 (1898), the testator devised to T, but ifT should die leaving no
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In light of these decisions and criticisms, terming the repugnancy
rule a "rule of law" may not be entirely accurate. Under similar
circumstances, other rules have been labeled "rules of construc-
tion," which yield to the "polar star" rule that the intent of the tes-
tator should be followed. 83

In several cases, the Nebraska Supreme Court has avoided the
repugnancy rule by process of construction. 4 In the majority of
these cases, the court followed the reasoning in Smith v. Bell,85 and
labeled the first estate a life estate with power of inter vivos dispo-
sition in fee simple.8 6 In one case, the gift over was held operative

wife and children, then to J. The court held the limitation valid, even though the
language of the first clause would convey a fee simple estate. Id. at 182-84, 74 N.W.
at 472-73. See also Doe v. Glover, 135 Eng. Rep. 615, 619. See notes 32-43 and accom-
panying text supra.

82. Meyer v. Weiler, 121 Iowa 51, 62-73, 95 N.W. 254, 258-62 (1903) (Weaver, J.,
dissenting). Justice Weaver said the mere presence of the gift over should limit the
first devise to a life estate. He said that the adoption of the majority opinion is
reactionary and takes the court back in bondage to an inequitable, oppressive rule.
Furthermore, he said that the rule has been applied to thwart the intention of the
testator and introduced an element of uncertainty into the law of wills in Iowa. Id.
See also Fox v. Snow, 6 N.J. 12, _ 76 A.2d 877, 878-85 (1950) (Vanderbilt, CJ.,
dissenting).

83. Carter Oil v. Weil, 208 Ark. 653, _. 192 S.W.2d 215, 219 (1946) (The rule that
an habendum clause creating an estate contradictory of or repugnant to that in the
granting clause must be rejected as a rule of construction and not as a rule of prop-
erty. The court should resort to this rule only when the intent cannot be gathered
from the instrument); Hays v. Kentucky W. Va. Gas Co., 290 Ky. 174, - 160 S.W.2d
376, 379 (1942). (The rule that an habendum clause creating an estate contradictory
of or repugnant to that in the granting clause must be rejected as a rule of construc-
tion); Old clony Trust Co. v. Treadwell, 312 Mass. 214, - 43 N.W.2d 777, 778 (1942)
(The rule that a gift by will of a fund or residue to several legatees is to be divided
in equal shares is a rule of construction. This rule must bow to the cardinal rule
that the intention of the testator, ascertained from the whole instrument, is to be
given effect.); Griffin v. Griffin, 183 Tenn. 693, - 195 S.W.2d 5, 9 (1946) (Under the
will, land passed to A, and if he dies without further issue, then to B. The rule in
Griffin says the gift to B will take effect only if A dies before the testator. The court
held that this rule is one of construction which yields to the intention of the testator
if the will so requires.). Contra Andrews v. Hall, 156 Neb. 817, 821, 58 N.W.2d 201, 203
(1953) (rule that restrictions against alienation are void is unaffected by the intent
statute); Jones v. Shrigley, 150 Neb. 137, 147, 33 N.W.2d 510, 516 (1948) (The declared
intention of the testator was to convey property to named parties as joint tenants.
This was ineffective because by declaration of the will the right of survivorship was
absent); Yates v. Yates, 104 Neb. 678, 685-86, 178 N.W. 262, 265 (1920) (The rule in
Shelley's Case has not been modified by the intent statute).

84. See notes 86-87 infra.
85. See notes 68-75 and accompanying text supra.
86. Tucker v. Myers' Estate, 151 Neb. 359, 362-63, 37 N.W.2d 585, 587-88 (1949).

For a discussion of the case, see note 76 and accompanying text supra; Merrill v.
Pardun, 125 Neb. 701, 706, 251 N.W. 834, 836 (1933). For a discussion of the case, see
notes 111-21 and accompanying text infra; Krause v. Krause, 113 Neb. 22, 29, 201
N.W. 670, 673 (1924). For a discussion of the case, see notes 88-100 and accompany-
ing text infra. In Grant v. Hover, 103 Neb. 730, 174 N.W. 317 (1919), the testator
devised specific property to each of his five daughters. He then devised a life estate
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without labeling the first estate.87

In 1924, Krause v. Krause8 8 was decided by the Nebraska
Supreme Court. William E. Karuse died testate in 1908, survived
by his widow, Susana Krause and two sons, Eugene and
Amandus.89 William bequeathed all his real estate to his wife,
making her "owner in fee, with full title .... -9 He further pro-
vided that she should have full power and authority to sell and
convey a title in fee to her grantees.9 1 However, the testator de-
vised to his two sons all of the property which his wife had not sold
or disposed of during her lifetime.92 One of the sons, Amandus J.
Krause, died intestate in 1914 leaving a widow, Hannah Krause, the
plaintiff in the suit.93 In 1921, Susana Krause died testate leaving
the bulk of her property to her son Eugene Krause, the defendant
in this case.94 Hannah Krause claimed absolute ownership of an
undivided one-quarter interest in the unsold real estate that was
left to Susana Krause under William Krause's will.9 5 The court
held that the language giving Susana the power to convey and sell
the property limited her interest to a life estate.9 6 The court rea-
soned that if the testator intended his wife to take a fee simple,
this language was unnecesary because the power to convey was
incident to the fee.97 The court further concluded, by interpreting

in these properties to his wife. A subsequent paragraph prohibited the daughters
from selling the property and required that at each daughter's death the estate she
held should descend to her children or heirs. The daughters contended that their
title to the land was in fee simple absolute and the limiting paragraphs were incon-
sistent and should be disregarded. The court held that even though a subsequent
provision may not take away from an estate previously given, the clauses were op-
erative to define the estate. The court concluded that each daughter took a life es-
tate, with remainder to their respective children, but subject to the current life
estate of their mother. Id. at 731-36, 174 N.W. at 318-20. In Worley v. Wimberly, 99
Neb. 20, 154 N.W. 849 (1915), the testator devised all his real estate to his wife. In a
subsequent paragraph the will provided that the wife was to have the property as
long as she lived or as long as she remained a widow, but if she married, the prop-
erty should be divided among the children. The wife contended that her interest
was a fee simple and the limitations were inoperative. The court held that this con-
tention was unsound and that the conditions were clearly a limitation upon the ex-
tent of the wife's estate. Id. at 21-24, 154 N.W. at 849-50.

87. In re Estate of Darr, 114 Neb. 116, 121, 206 N.W. 2, 4 (1925). For a discussion
of this case see notes 101-10 and accompanying text infra.

88. 113 Neb. 22, 201 N.W. 670 (1924).
89. Id. at 23, 201 N.W. at 671.
90. Id. at 24, 201 N.W. at 671.
91. Id.
92. Id.
93. Id.
94. Id. at 25, 201 N.W. at 671-72.
95. Id. at 24, 201 N.W. at 671.
96. Id. at 27-28, 201 N.W. at 672-73.
97. Id. at 27, 201 N.W. at 672.
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the will as a whole, that the testator intended to grant a remainder
to his sons.08 Furthermore, the court stated that the will did not
contravene any rule of law99 and that the defendant's requested
construction, i.e., the repugnancy rule, was "an outgrowth of the
antiquated common law rule, since obsolete in Nebraska," and
without force. 100

The court reached a similar conclusion in In re Estate of
Darr.1° 1 The testator in Darr devised all of his property to his wife
Kate, to have absolutely.0 2 The devise provided that if Kate died
without issue, one-half of the remaining property should pass to
the testator's brothers and sisters. 0 3 Kate contended that the will
gave all of the property to her in fee simple and that the last clause
was merely a request.10 4 The brothers and sisters argued that
Kate received one-half of the estate in fee simple and a life estate
in the remaining one-half. 10 5 They asserted that if she died with-
out issue, one-half of the property should pass to them pursuant to
the disposition in the will.'0 6 The court held that the intent stat-
ute10 7 relieved it from a strict application of common law canons of
construction and directed it to look at the entire will and glean the
testator's intent.10 8 In its decision, the court did not label the es-
tate held by Kate, but described it as hers to have, hold, and con-
vey as her own without limitation. 0 9 The executory devise was
made operative, and since Kate, due to her age, must die without
issue, one-half of the property remaining unconveyed at her death
must pass to the brothers and sisters of the testator.110

Merrill v. Pardun' followed the same precept of giving effect
to the intent of the testator. However, it was expressly overruled
in Sterner v. Nelson.112 In Merrill, the court was called upon to
construe the will of Charles E. Brown. 113 In the disputed part of

98. Id. at 28, 201 N.W. at 673.
99. Id.

100. Id. at 30, 201 N.W. at 674. This "antiquated common law rule" shunned by
the court is the repugnancy rule, which the court recently adopted in Sterner.

101. 114 Neb. 116, 206 N.W. 2 (1925).
102. Id. at 117, 206 N.W. at 3.
103. Id.
104. Id.
105. Id. at 118, 206 N.W. at 3.
106. Id.
107. NEB. REV. STAT. § 76-205 (Reissue 1981). For the text of the statute, see note

76 supra.
108. 114 Neb. at 119, 206 N.W. at 4.
109. Id. at 121, 206 N.W. at 4.
110. Id.
111. 125 Neb. 701, 251 N.W. 834 (1933).
112. 210 Neb. 358, 369, 314 N.W.2d 263, 269 (1981).
113. 125 Neb. at 702, 251 N.W. at 834.
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the will, the testator devised all of his property to his wife, Maggie,
to be hers absolutely. 114 The will further provided that any prop-
erty remaining at her death should go to his daughter.115 The court
considered the common law repugnancy rule, but rejected this rule
in light of the statute directing it to ascertain the intention of the
testator.116 This reasoning was criticized by the court in Sterner.1 7

It follows that the court in Merrill did not view the gift over as in-
consistent with any rule of law"18 because the court held it valid
and operative to define and limit the estate granted to the first de-
visee. 1 9 Such an estate was labeled a life estate in the wife cou-
pled with the power of inter vivos disposition in fee simple.120

However, the unused, unexpended or undisposed property was to
be passed to the testator's daughter upon his widow's death.121

By the time the court decided Tucker v. Myers' Estate12 2 in
1949, the law was generally settled in favor of this construction. 123

In construing a will, the general rule was that where one clause
made an apparent absolute bequest of property, but a subsequent
clause made a further bequest of the remainder after the death of
the first devisee, the two clauses were to be construed together to
ascertain the true character of the estate granted by the first
clause. 124 Therefore, contrary to the ancient rule at common law,
the second clause was effective and operated to define and limit
the estate granted by the first as a life estate, but with the power to
convey inter vivos an absolute fee simple.125 The second clause
was also effective and operative to grant a remainder in the un-
used, unexpended, or undisposed property granted for life by the
first. 26 However, the decision in Sterner abolished this long stand-
ing rule of testamentary construction. 127

Restraint on Alienation

The court in Sterner supported its use of the repugnancy rule

114. Id. at 703, 251 N.W. at 835.
115. Id.
116. Id. at 706, 251 N.W. at 836. For the text of the statute, see note 76 supra.
117. 210 Neb. at 366, 314 N.W.2d at 267-68.
118. See notes 78-83 and accompanying text supra.
119. 125 Neb. at 708, 251 N.W. at 836.
120. Id.
121. Id.
122. 151 Neb. 359, 37 N.W.2d 585 (1949).
123. Id. at 362-63, 37 N.W.2d at 587.
124. Id. at 362-63, 37 N.W.2d at 587-88.
125. Id.
126. Id. at 363, 37 N.W.2d at 587-88.
127. 210 Neb. at 369, 314 N.W.2d at 269.
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with several cases.128 In one Nebraska case, Moffitt v. Williams,129

a daughter received land from her parents by deed. 130 It contained
the usual granting and warranty clauses, but a special provision
provided that the deed would be void if the daughter conveyed to
any party except her heirs or their heirs.13 1 If effective, this clause
restrained free alienation for as long as she lived since a living per-
son has no heirs.' 32 The court reasoned that it was impossible to
convey absolute title to a person in fee simple and by the same
instrument convey a limited title to the same person. 133 Further-
more, the court stated that if the grantor attempted to impose such
a limitation and there was no other disposition of land in the deed,
the conveyance should be treated as a fee simple. 134 However,
Moffitt may be distinguished from Sterner because in the latter
case the will did contain another disposition of land in the event
that the condition was unfulfilled. 135

The court in Moffitt held that the clause in the deed was a re-
straint on alienation and therefore against public policy.' 36 Along
this same line of reasoning, the court in Andrews v. Hall 137 held
the attempted restraint on alienation void as against public pol-
icy.138 By his will, N.J. Hall devised a life estate to his wife and the
remainder to his children on the condition that should any of the
children attempt to change the terms of the will or attempt to sell,
mortgage or dispose of their interest before the death of his wife,
that child would then forfeit all of his interest in the estate except
for ten dollars.'3 9

During his life and before the death of his mother, one of the
children, Frank B. Hall, conveyed his interest.1 40 The court held
that Frank B. Hall took an estate in fee simple which was not af-
fected by his conveyance. 14 1 Therefore, the rule voiding restraints

128. 210 Neb. at 361-67, 314 N.W.2d at 265-68.
129. 116 Neb. 785, 219 N.W. 138 (1928).
130. Id. at 785, 219 N.W. at 138.
131. Id. at 785-86, 219 N.W. at 138.
132. Id. at 786, 219 N.W. at 138.
133. Id. at 788, 219 Neb. at 139.
134. Id.
135. Compare Moffit v. Williams, 116 Neb. 785, 785-86, 219 N.W. 138, 138 (1928)

(parents conveyed to daughter and provided that deed would be void if she con-
veyed to any party except her heirs or their heirs) with Sterner v. Nelson, 210 Neb.
358, 359, 314 N.W.2d 263, 264 (1982) (devised to wife, and property remaining at her
death should go to foster daugher).

136. 116 Neb. at 787, 219 N.W. at 139.
137. 156 Neb. 817, 58 N.W.2d 201 (1953).
138. Id. at 822, 58 N.W.2d at 203-04.
139. Id. at 818-19, 58 N.W.2d at 202.
140. Id. at 819, 58 N.W.2d at 202.
141. Id. at 822, 58 N.W.2d at 203-04.
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against alienation was upheld contrary to the intention of the tes-
tator.142 Generally, restraints on alienation are held invalid 143 and
against public policy because the law seeks to keep property in the
stream of commerce.14

In Sterner, the court cited Moffitt and Andrews to support its
decision holding the gift over invalid.145 Moffitt and Andrews in-
volved will provisions that expressly restrained alienation. 146 On
the other hand, Sterner involved no such restraint since the first
devisee was given the power to dispose of the property in fee sim-
ple during her lifetime. 147 In view of this factual distinction, the
restraint analysis, determinative in Moffitt and Andrews, does not
seem applicable in Sterner.

Magic Word Analysis

The court in Sterner called the grant to Mary Wurtele Rose
"clear and unambiguous" because the will stated she was to have
the property "absolutely".148 The court held that this word made
the grant a fee simple regardless of the testator's intent. 149 Some
cases support the proposition that the word "absolutely" conveys a
fee.150 However, in In re Estate of Darr, the owner bequeathed
property to his wife "absolutely," and the court held that she took
the estate with power to convey a fee simple during her lifetime,
yet upon failure to so dispose the gift over was valid.' 5 ' In Merrill
v. Pardun, the court reached essentially the same result. 5 2 In Ma-

142. Id. at 821-22, 58 N.W.2d at 203-04.
143. Id. at 821, 58 N.W.2d at 203; Watson v. Dalton, 146 Neb. 78, 18 N.W.2d 658

(grantor attempted to restrict grantee from selling or mortgaging for five years),
aff'd on rehearing, 146 Neb. 86, 92, 20 N.W.2d 610, 615 (1945); State Bank of Jansen v.
Thiessen, 137 Neb. 426, 427, 289 N.W. 791, 791 (1940) (Father devised to the son and
his heirs forever without any power or right to sell or mortgage. The court held that
son took land in fee simple absolute and the restraint against alienation was void).
See 61 Am. JuR. 2d Perpetuities and Restraints on Alienation § 100 (1981).

144. 61 Am. Jur. 2d Perpetuities and Restraints on Alienation § 100 (1981);
Thompson, Does the Power to Alienate in Fee Simple Defeat an Executory Devise? 1
MICH. L. REV. 427, 441 (1902).

145. 210 Neb. at 361-67, 314 N.W.2d at 265-68.
146. Andrews v. Hall, 156 Neb. 817, 818-19, 58 N.W.2d 201, 202 (1953); Moffltt v.

Williams, 116 Neb. 785, 785-86, 219 N.W. 138, 138 (1928).
147. 210 Neb. at 359, 314 N.W.2d at 264.
148. Id. at 367-68, 314 N.W.2d at 268.
149. Id. at 369, 314 N.W.2d at 269.
150. Schmidt v. Claus, 250 Iowa 314, 317, 93 N.W.2d 592, 594 (1958); Bowles v.

Shocklee, 276 S.W. 17, 18 (Mo. Sup. Ct., 1925); Sturm v. Sawyer, 2 Pa. Super. 254, 257
(1896); Fuller v. Missroom, 35 S.C. 314, _ 14 S.E. 714, 718 (1892); In re Reynolds'
Estate, 94 Vt. 149, _ 109 A. 60, 63 (1920).

151. 114 Neb. at 121, 206 N.W. at 4. See notes 101-10 and accompanying text
supra.

152. 125 Neb. at 708, 241 N.W. at 836. Accord Smith v. Bell, 31 U.S. 68 (1832) (ab-
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jerus v. Santo,153 the Nebraska Supreme Court stated that it would
not be bound by the view that technical words, which would im-
port a fee, would be held controlling so as to discard any words of
qualification that precede or follow.154 It would seem that the
court in Sterner placed undue reliance upon "magic words" creat-
ing a conveyance in fee, without regard to the testator's intent as
expressed in the instrument as a whole.

CONCLUSION

In the past, the Nebraska Supreme Court has construed wills
with language similar to that in Sterner in one of two ways. Either
the first estate was labeled a life estate with power of disposition 155

or the first estate was not labeled. 5 6 Regardless of the label, the
gift over was operative if the first devisee died holding the estate.
In these cases, the court examined the entire will to ascertain the
intention of the testator and allowed all clauses to be operative if
not inconsistent with rules of law.' 57 In Sterner, the court over-
ruled these cases and adopted the ancient common law repug-
nancy rule as a rule of law for Nebraska. 158 This rule gives effect to
the first clause and invalidates the second, yet such construction
seems to defeat the testator's intent. 59

In Sterner, the court stated that it was not possbile to reconcile
the gift to the wife and the gift to the daughter.160 However, in past
cases the Nebraska Supreme Court had no trouble with a con-
struction that gave effect to both provisions.

It would seem that the rationale of Sterner is questionable.
Since the first devisee is given the power of disposition there is no
unreasonable restraint on alienation. The first taker is free to sell

solutely is used in the bequest yet the Court held the limitation over valid); In re
Weiss' Will, 124 Misc. 413, 414-18, 209 N.Y.S. 129, 130-34 (1925) (The language was as
follows: "First. To my beloved wife... I give, bequeath and devise all my prop-
erty,. . . to have and to hold, unreservedly, as sole heiress, absolutely and forever."
The second paragraph directed that at the wife's death the property go to his sons.
The court held that the wife had full control of the property during her life and the
unused portion passed to the sons at her death); Kurtz v. Wiechmann, 75 A.D. 26,28-
30, 77 N.Y.S. 964, 965-66 (1902) (The estate was devised to his wife "to be hers in fee
simple absolutely and forever .. " The will further provided that after her death
the estate should pass to the designated parties. The court held that the wife took a
life use and the gift over was valid).

153. 143 Neb. 774, 10 N.W.2d 608 (1943).
154. Id. at 782, 10 N.W.2d at 613.
155. See note 86 and accompanying text supra.
156. See note 87 and accompanying text supra.
157. See notes 80-83 and accompanying text supra.
158. 210 Neb. at 369, 314 N.W.2d at 269.
159. J. GRAY, supra note 21, at 67.
160. 210 Neb. at 367, 314 N.W.2d at 268.
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or convey a fee simple, so the estate is not unnecessarily encum-
bered or taken out of the stream of commerce.

After Sterner, the unwary drafter who fails to add the words
"for life" to a general devise may unintentionally defeat the inter-
ests of the parties named to receive the gift over. As Nebraska law
now stands, the first devisee would take a fee simple and the gift
over would be void.

Deborah Devere McLarney -'84


