
LYING CLIENTS AND LEGAL ETHICS: THE
ATTORNEY'S UNSOLVED DILEMMA

INTRODUCTION

The attorney who is confronted with client perjury1 faces legal
and ethical dangers. The client's crime 2 may expose the attorney
to criminal charges of subornation. 3 Even where the attorney's
participation falls short of criminal jeopardy, the attorney en-
counters an ethical dilemma arising from the conflict between duty
to client and duty to court. The professional standards of conduct

1. Perjury is defined as "a crime committed when a lawful oath is adminis-
tered, in some judicial proceeding, to a person who swears wilfully, absolutely, and
falsely, in a matter material to the issue or point in question." BLACK'S LAw Dic-
TIONARY 1025 (5th ed. 1979). See generally Wolfram, Client Perjury, 50 S. CAL. L.
REV. 809, 810 n.6 (1977) (perjury problem discussed in American treatises as early
as 1884).

2. See 18 U.S.C. § 1621 (1976) (punishable by a $2,000 fine, up to five years im-
prisonment or both); NEB. REV. STAT. §§ 28-105, 28-915 (Reissue 1979) (as a Class II
felony, perjury punishment can range from 1 to 25 years in prison, a $25,000 fine, or
both).

3. There are no reported cases of an attorney criminally indicted as a result of
a client's perjury alone. However, dicta in some cases warn of the possibility. See
In re Branch, 70 Cal. 2d 200, -, 449 P.2d 174, 181, 74 Cal. Rptr. 238, 245 (1969) (dic-
tum) ("an attorney who attempts to benefit his client through the use of perjured
testimony may be subject to criminal prosecution ... as well as severe disciplinary
action . . .."); People v. Davis, 48 Cal. 2d 241, -, 309 P.2d 1, 10 (1957) (dictum)
("Counsel may not offer the testimony of a witness which he knows to be untrue.
To do so may constitute subornation of perjury."). But see In re Hardenbrook, 135
App. Div. 634, -, 121 N.Y.S. 250, 257 ("it is quite probable that ... more than mere
knowledge by a lawyer examining a witness in court that the witness is committing
perjury is necessary to justify a conviction [of subornation of perjury] .. ..."), app.
denied, 145 App. Div. 935, -, 129 N.Y.S. 1126, 1126 (1909), ard per curiam, 199 N.Y.
539, -, 92 N.E. 1086, 1086 (1910).

Commentators are divided on whether an attorney is exposed to criminal
charges of subornation. Compare M. FREEDMAN, LAWYERS' ETHICS IN AN ADVERSARY
SYSTEM 31 (1975) [hereinafter cited as M. FREEDMAN, LAwYERs' ETHICS] (an attor-
ney cannot be guilty of subornation because subornation "consists of willfully pro-
curing perjury, which is not the case when the attorney indicates to the client that
the client's proposed course of conduct would be unlawful, but then accepts the
client's decision" because of the attorney-client privilege) with Meagher, A Critique
of Lawyers' Ethics in an Adversary System, 4 FORDHAm URB. LJ. 289, 290 (1976)
(guilty because attorney's intent sufficiently appears from deliberately eliciting the
client's false testimony and basing summation argument on it).

4. MODEL CODE OF PROFESSIONAL RESPONSimILrY (as amended Feb. 1979)
[hereinafter cited as MODEL CODE]; ABA STANDARDS FOR CRIMINAL JUSTICE, STAN-
DARDS RELATING TO THE PROSECUTION FUNCTION AND THE DEFENSE FUNCTION (1971)
[hereinafter cited as ABA DEFENSE STANDARDS]; THE AMERICAN LAWYER'S CODE OF
CONDUCT (Public Discussion Draft, Washington D.C., Roscoe Pound-American Trial
Lawyer's Foundation, June 1980) [hereinafter cited as ATLA CODE]; MODEL RULES
OF PROFESSIONAL CONDUCT (Proposed Final Draft, June 30, 1982) [hereinafter cited
as MODEL RULES].
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do not provide any clear and consistent guidelines for the attorney
to follow. Case law is divided on the subject, especially when the
perjury occurs in the course of a criminal trial.5

This comment analyzes two civil and two criminal cases ad-
dressing client perjury where the problem is treated in four dis-
tinct ways. Discussions of the professional standards of conduct
and of constitutional repercussions are interwoven with the analy-
sis of these cases. The comment reviews the current professional
standards of conduct-which fail to resolve the perjury problem-
and examines the conflict between the professional standards and
constitutional considerations.

BACKGROUND

In civil cases the client perjury problem focuses on the attor-
ney's dual allegiance to the court and to protecting client confi-
dences and secrets. In criminal cases, however, the defendant's
constitutional rights of due process and effective assistance of
counsel add yet another dimension to the problem.

Civil Cases

In Committee on Professional Ethics v. Crary,6 the Iowa
Supreme Court disbarred Crary for failing to stop a deposition
when it became clear that his client, the deponent, had lied.7 The
facts of this case are particularly complex because of Crary's per-
sonal involvement with his client.

Crary was second-chair during the discovery deposition in his
client's divorce action. For some time prior to the fling, Crary and
his client had been secret lovers.8 Crary's client, Mrs. Curtis, testi-
fied falsely regarding her whereabouts on several specific dates.9

Crary was aware of the falsity because he had been with her on
those dates; yet he did nothing during the deposition to stop the

5. Compare Lowery v. Cardwell, 575 F.2d 727, 730 (9th Cir. 1978) (defense
counsel who informs court of defendant's perjury deprives defendant of a fair trial)
with State v. Henderson, 205 Kan. 231, -, 468 P.2d 136, 141 (1970) (defense counsel
properly informed court of defendant's intended perjury in motion to withdraw; no
abuse of discretion in court's denial of motion).

6. 245 N.W.2d 298 (Iowa 1976).
7. Id. at 306.
8. Id. at 299. The Committee on Professional Ethics and Conduct of the Iowa

State Bar Association also charged Crary with frustration of the decree awarding
custody of Mrs. Curtis' children to her husband. Id. at 301-02. Shortly after the
divorce Crary and Mrs. Curtis married. Id. at 301. The court's opinion chronicles
several incidents, apparently orchestrated by Crary, which served to nullify the
custody decree. Id. at 301-02.

9. Id. at 299-301.
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testimony.' 0 In fact, he did not even inform his co-counsel that her
testimony was false." Crary waited until a second deposition to
acknowledge the lie, and only after the opposing counsel had ques-
tioned Mrs. Curtis specifically regarding her liaison with Crary on
those dates.12

Although the specific basis for disbarment was "knowingly
permitting" the client to lie, 13 the Iowa Supreme Court determined
that an attorney had an affirmative duty to disclose a client's per-
jury.14 Stating that a client's perjury falls outside the scope of the
attorney-client relationship, the court rejected Crary's argument
that the attorney-client privilege precluded a disclosure. 15 The
Iowa Supreme Court revoked Crary's license to practice law.16

The North Dakota Supreme Court reached a different result in
In re Malloy.17 The court held that when confronted with client
perjury the attorney should remonstrate with the client and urge
disclosure. If the client refuses, the attorney should remain silent
and withdraw from the case.'8

Malloy's client, Stude, wanted to exercise an option to
purchase land. Malloy drew up a secret agreement between Stude
and two financial backers in which Stude received the money to
purchase the land. In return, Stude assigned the land to the back-
ers who were to lease the tract back to Stude. The deed contract
between Stude and the seller of the land contained a no-assign-
ment clause, and upon discovery of the assignment, the seller sued
to rescind the deed.19

Malloy was present at the pre-trial discovery deposition when
Stude denied any agreement with the backers.20 Malloy had no
advance warning that Stude would commit perjury.21 Malloy, how-
ever, did not remonstrate with Stude and did not urge disclosure

10. Id.
11. Id. at 300-01.
12. Id. at 301.
13. Id. at 305. The statutory basis for disbarment was IOWA CODE § 610.14(3)

(1981). Under this statute the court stated that assuming the attorney did not know
in advance that his client was going to lie, his guilt was in failing to stop her or stop
the deposition. Id. at 304-06.

14. Id. at 306-07.
15. Id. at 306. Crary's argument was based on Freedman, Perjury: The Law-

yer's Trlemma, 1 LIrIGAnON 26 (Winter 1975). 245 N.W.2d at 306.
16. 245 N.W.2d at 307.
17. 248 N.W.2d 43 (N.D. 1976).
18. Id. at 45-47.
19. Id. at 44. See Stude v. Madzo, 217 N.W.2d 5 (N.D. 1974) (events surrounding

the Stude-seller transaction).
20. 248 N.W.2d at 44.
21. Id. at 45. Crary also claimed that he had no advance warning, but the court

appeared not to believe him. Crary, 245 N.W.2d at 305.
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nor did he attempt to correct the perjury himself.22

The Grievance Commission of the North Dakota Bar Associa-
tion charged Malloy with violation of the Model Code of Profes-
sional Responsibility (Model Code) Disciplinary Rule which
mandates disclosure of a client's fraud.23 The North Dakota
Supreme Court recognized that a conflict existed between an attor-
ney's duty of disclosure to the court and an attorney's duty of con-
fidentiality to the client, which is also mandated by the Model
Code .24 However, because of the narrow nature of the one specific
charge against Malloy and because the North Dakota court had not
previously addressed the conflicting duties, the court dismissed
the complaint against Malloy. 25 The court announced that in the
future when a perjurious client refuses to make disclosure, attor-
neys have a duty to withdraw from the case and not disclose the
fraud to the court.26

These 1976 disciplinary cases highlight the conflict within the
Model Code which requires both disclosure of a client's perjury
and the protection of client confidences. The Iowa case stated that
the conflict does not apply in perjury cases while the North Dakota
case found that because it applies, the attorney must withdraw
from the case.

Criminal Cases

If client perjury occurs during a criminal trial, the attorney's
dilemma is particularly serious because attempts to avoid an ethi-
cal violation may result in the denial of the client's constitutional
rights. Perjury by a criminal defendant creates an immediate con-
flict: the attorney must weigh duties to the court and the fact-find-
ing process against the necessity to insure the defendant's rights
of due process and effective assistance of counsel. While the prob-

22. 248 N.W.2d at 44-45.
23. Id. at 44. At the time the events in this case occurred, DR 7-102(B) (1)

stated:
(B) A lawyer who receives information clearly establishing that:

(1) His client has, in the course of the representation, perpetrated a
fraud upon a person or tribunal shall promptly call upon his cli-
ent to rectify the same, and if his client refuses or is unable to do
so, he shall reveal the fraud to the affected person or tribunal.

248 N.W.2d at 44-45.
24. The court cited DR 4-101(B) (1) and the 1974 amendment to DR 7-102(B) (1)

which adds "except when the information is protected as a privileged communica-
tion." 248 N.W.2d at 45.

25. Id. at 47. The court found a conflict between the duties imposed by DR 7-
102(B)(1) (pre-1974 amendment), DR 4-101(B)(1) and N.D. CENT. CODE § 27-13-
01(4) (1974). Id. at 45.

26. 248 N.W.2d at 45-47.
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lem may be less acute when a defense witness commits perjury,
the same considerations arise in that context.

In Lowery v. Cardwell,2 7 the Ninth Circuit granted a writ of
habeas corpus after determining that defense counsel deprived the
defendant of due process by attempting to withdraw in the face of
the client's perjury.28 Defense counsel Lyding had acted in con-
formity with the Model Code Disciplinary Rule against the use of
perjured testimony.29 This rule requires that in the representation
of a client, a lawyer shall not knowingly use perjured testimony or
false evidence.30

Lowery was on trial for first degree murder.3 1 A prosecution
witness testified that he had seen and heard Lowery shoot the de-
ceased.32 A police officer testified that Lowery had confessed to
the crime.33 Lowery testified, under questioning by Lyding, that
she did not shoot the deceased.34 Lyding was surprised by Low-
ery's testimony and believed she was lying because of the strong,
contrary evidence. Lyding immediately requested a recess and
made a motion to withdraw without stating his reasons. The mo-
tion was denied. When back on the record, Lyding stated that he
had no further questions of defendant Lowery. In closing argu-
ment, Lyding did not argue Lowery's testimony. The court found
Lowery guilty of second degree murder.35

The precise issue in Lowery was whether the motion to with-
draw, made abruptly during direct examination of the defendant,
amounted to an "unequivocal announcement" to the court, which
was the fact finder, that Lowery had falsely denied shooting the
deceased. 36 The court emphasized that in this bench trial, this was
the only conclusion the judge could draw. Counsel's actions pre-
vented the court from objectively judging the merits of the as-
serted defense. In effect, counsel placed himself in opposition to
his client, thereby depriving her of a fair trial. Lowery's commis-
sion of perjury did not forfeit her right to a fair trial.37

27. 575 F.2d 727 (9th Cir. 1978).
28. Id. at 732. A writ of habeas corpus is to be granted whenever there is a

violation of constitutional rights. 28 U.S.C. § 2254(a) (1976).
29. 575 F.2d at 729-30.
30. MODEL CODE, supra note 4, DR 7-102(A)(40 (1979).
31. 575 F.2d at 728. See Lowery v. Cardwell, 535 F.2d 546, 547-48 (9th Cir. 1976)

(detailed discussion of trial court proceedings).
32. 575 F.2d at 728.
33. See State v. Lowery, 11 Ariz. 26, -, 523 P.2d 54 (1974) (reproduction of po-

lice officer's testimony).
34. Lowery, 575 F.2d at 729.
35. Id.
36. Id. at 730.
37. Id.
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In a specially concurring opinion, Judge Hufstedler agreed
with the majority's due process analysis. Nevertheless, he be-
lieved that this decision should rest on the defendant's sixth
amendment right to effective assistance of counsel.38 Motivated by
fear of an ethical violation, defense counsel's actions resulted in
the abandonment of a diligent defense.39 The majority's due pro-
cess analysis and Judge Hufstedler's sixth amendment analysis
both saw a conflict between professional ethics and active advo-
cacy in criminal defense cases in which client perjury arises. The
court indicated that defense counsel must maintain a posture be-
tween passive refusal and direct action and behave in such a way
so as not to disclose the quandary to the fact finder.40

In People v. Schultheis,41 the Colorado Supreme Court found
no violation of the sixth amendment right to effective assistance of
counsel in a defense attorney's refusal to offer the false testimony
of a defense witness. Schultheis was charged with the sexual as-
sault and murder of a fellow jail inmate.4 Schultheis had planned
the murder with others and afterwards described the homicide to
several inmates. 43 Two days before trial, Schultheis asked his
court-appointed defense counsel to call two alibi witnesses who
would testify that Schultheis was not in the cell with the victim
during the homicide. Defense counsel refused, knowing from past
conversations with Schultheis, and from a psychiatrist's report of a
conversation with the defendant, that these witnesses would lie.4

On the day of the trial Schultheis requested a continuance,45 and
defense counsel moved to withdraw. Counsel, with Schultheis'
permission, informed the court that he refused to present
fabricated testimony. The motions for continuance and with-
drawal were denied. Schultheis and counsel then made a record,
with the judge and prosecutor absent, to establish their disagree-
ment.4 Defense counsel represented Schultheis at trial, the two
alibi witnesses were not called, and Schultheis was convicted of

38. Id. at 732.
39. Id.
40. Id. at 730-32. The court approved of the accommodation promoted by the

ABA DEFENSE STANDARDS § 7.7. 575 F.2d at 730. See note 107 and accompanying
text i2fra.

41. - Colo. -, 638 P.2d 8, 12 (1981).
42. Id. at -, 638 P.2d at 9.
43. Id. at -, 638 P.2d at 10. This was a particularly brutal murder. Id.
44. Id.
45. Id. Defendant alleged that counsel was not ready to go to trial because the

two alibi witnesses had not been subpoened. Id.
46. Id. Counsel stated on the record that he "knew" the two witnesses would

present perjured testimony because of his conversations with defendant and the
conversation between defendant and psychiatrist. Id.
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first degree murder.47 The Colorado Court of Appeals reversed the
conviction,48 stating that when a client insists upon presenting per-
jured witness testimony the attorney must move to withdraw. The
attorney should not state the reasons to the court, but should cite
the Model Code Disciplinary Rule against the use of perjured testi-
mony.49 In a situation such as this, the court must grant the mo-
tion to withdraw.50 The Colorado Court of Appeals believed that
counsel's continued representation of Schultheis amounted to in-
effective assistance of counsel in violation of the defendant's sixth
amendment rights.51 The court characterized defense counsel as
an amicus curiae, rather than as an active advocate. 52

The Colorado Supreme Court reversed the court of appeals
and affirmed Schultheis' conviction.53 The court found that, on the
facts of this case, the defendant suffered no violation of his sixth
amendment right to counsel.5 In particular, the court stressed
that Schultheis' counsel continued to actively represent him after
the trial court denied his motion to withdraw. The court stressed
that this counsel's belief that the offered testimony was false was
solidly based on an independent investigation of the evidence.55

The court offered guidance to attorneys who will encounter
similar situations in the future: an attorney can move to withdraw
if unable to dissuade a defendant from insisting upon the use of
perjured testimony, but is not under an absolute duty to do So.5 6

This is directly contrary to the holding of the court of appeals.5 7

The supreme court stated that counsel should never reveal the rea-
sons for the motion nor cite the applicable Model Code provision
as this would violate the attorney-client privilege.5 8 Counsel
should only state that there was an "irreconcilable conflict" with
the client.5 9 For the attorney's own protection against a post-con-
viction ineffective assistance of counsel challenge, a record of the
disagreement should be made in such a manner as to preserve cli-
ent confidentiality. 6° In Schultheis, defense counsel did reveal to

47. Id.
48. People v. Schultheis, 44 Colo. App. 452, -, 618 P.2d 710, 715 (1980).
49. Id. at -, 618 P.2d at 713. See text at note 30 supra.
50. Schultheis, 44 Colo. App. at -, 618 P.2d at 714.
51. Id.
52. Id.
53. - Colo. at -, 638 P.2d at 15.
54. Id. at -- 638 P.2d at 11.
55. Id.
56. Id. at -, 638 P.2d at 13.
57. Id.
58. Id. (citing DR 4-101). See note 70 infra.
59. - Colo. at - 638 P.2d at 14.
60. Id. (citing with approval ABA DEFENSE STANDARDS § 4-5.2(c)).
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the court the reason for his motion to withdraw, but only after re-
ceiving the defendant's permission.

ANALYsIs

Currently there are three separate standards of professional
conduct in use, and a fourth standard has recently been proposed.
All address the client perjury problem, but none reach a satisfac-
tory conclusion. Each of the four standards advocates a radically
different approach to the problem.

Model Code of Professional Responsibility

The Model Code, in effect since January 1, 1970,61 has been
amended seven times 62 and has been adopted in some form by
every state 63 except California.64 The Model Code contains a mix-
ture of Canons, which are "axiomatic norms;" Ethical Considera-
tions, which are "aspirational;" and Disciplinary Rules, which are
"mandatory. '65 The aim of the Model Code is to provide "clear,
peremptory [sic] rules in the critical areas relating most directly to
the duty of lawyers to their clients and to the courts. '66 Many com-
mentators agree that the Model Code is anything but clear,67 espe-
cially in the area of client perjury.68

61. MODEL CODE, supra note 4, at i.
62. Id. at ii.
63. See ABA COMM. ON ETHics AND PROFESSIONAL RESPONSIBILITY, CODE OF

PROFESSIONAL RESPONsIBLIY By STATE (1977). The standards are compulsory in
some states and advisory in others. Id. at 1.

64. Id. See Wolfram, Client Perjury, 50 S. CAL. L. REV. 809, 823 n.50 (1977) (the
Model Code is considered authoritative, however).

65. MODEL CODE, supra note 4, at 1.
66. Armstrong, A Century of Legal Ethics, 64 A.B.A. J. 1063, 1069 (1978) (quot-

ing from the 1965 annual address to the American Bar Association by Powell).
67. See Aronson, Professional Responsibility: Education and Enforcement, 51

WASH. L. REV. 273, 284 (1976) ("As a section of a criminal code, [the Model Code]
would be striken because 'men of common intelligence must necessarily guess at
its meaning'. ... "); Sutton, How Vulnerable is the Code of Professional Responsibil-
ity?, 57 N.C. L. REV. 497, 514 (1979) ("Paradoxically, the Code is at once too complex
and too simplistic. . .. [MJost difficulties encountered in the use of the Code are
attributable [sic] to provisions that all too often create a false sense of simplicity by
ignoring complicating factors."). See generally Comment, ABA Code of Profes-
sional Responsibility: Void for Vagueness?, 57 N.C. L REV. 671, 680-92 (1979)
(Model Code vague in many crucial areas).

68. Erickson, The Perjurious Defendant: A Proposed Solution to the Defense
Lawyer's Conflicting Ethical Obligations to the Court and to His Client, 59 DEN. LJ.
75, 79-81 (1981); Comment, The Failure of Situation-Oriented Professional Rules to
Guide Conduct: Conflicting Responsibilities of the Criminal Defense Attorney
Whose Client Commits or Intends to Commit Perjury, 55 WASH. L REV. 211, 221-225
(1979).

494 [Vol. 16
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Canon Four6 9 of the Model Code mandates that an attorney
shall not knowingly reveal a confidence or secret of the client.70

Confidences and secrets are broadly defined as incorporating
not only the evidentiary attorney-client privilege, but also any
information gained through the relationship, the exposure of
which would be detrimental to the client's interests. 71 An attor-
ney may reveal confidences and secrets with the client's consent;72

when permitted under other Disciplinary Rules; 73 or to prevent a
crime,7 4 collect a fee or defend against accusations of
wrongdoing.

75

Canon Seven 76 dictates that an attorney shall not "knowingly
use perjured testimony or false evidence. '77 An Ethical Consider-
ation defines "knowingly" as including "should know. '7 8 Canon
Seven seemingly addresses the problem of surprise client perjury.
The procedure outlined requires the attorney to counsel the client
to rectify the "fraud" but if the client refuses, the lawyer must re-

69. MODEL CODE, supra note 4, at 21. ("A Lawyer Should Preserve the Confi-
dences and Secrets of a Client").

70. Id. at 21-22. DR 4-101(B) states:
(B) Except when permitted under DR 4-101(C), a lawyer shall not

knowingly:
(1) Reveal a confidence or secret of his client.
(2) Use a confidence or secret of his client to the disadvantage of the

client.
(3) Use a confidence or secret of his client for the advantage of him-

self or of a third person, unless the client consents after full
disclosure.

Id. at 22.
71. Id. DR 4-101(A) states:
(A) "Confidence" refers to information protected by the attorney-client

privilege under applicable law, and "secret" refers to other informa-
tion gained in the professional relationship that the client has re-
quested be held inviolate or the disclosure of which would be
embarrassing or would be likely to be detrimental to the client. Id.

72. Id. DR 4-101(C)(1) states: "A lawyer may reveal . .. clonfidences or
secrets with the consent of the client or clients affected, but only after a full disclo-
sure to them." Id.

73. Id. DR 4-101(C)(2) states: "A lawyer may reveal . . . [clonfidences or
secrets when permitted under Disciplinary Rules or required by law or court or-
der." Id.

74. Id. DR 4-101(C)(3) states: "A lawyer may reveal ... [tihe intention of his
client to commit a crime and the information necessary to prevent the crime." Id.

75. Id. DR 4-101(C)(4) states: "A lawyer may reveal . .. [clonfidences or
secrets necessary to establish or collect his fee or to defend himself or his employ-
ees or associates against an accusation of wrongful conduct." Id.

76. Id. at 32. ("A Lawyer Should Represent a Client Within the Bounds of the
Law").

77. Id. at 36. See note 30 supra.
78. MODEL CODE, supra note 4, at 35. EC 7-26 states in part: "A lawyer should,

however, present any admissible evidence his client desires to have presented un-
less he knows, or from facts within his knowledge should know, that such testimony
or evidence is false, fraudulent, or perjured." Id.

1983]



CREIGHTON LAW REVIEW

veal the fraud to the court 79 Clearly, such a disclosure require-
ment conflicts with Canon Four which prohibits revealing client
confidences and secrets. 80 An attorney cannot be sure whether cli-
ent perjury must 81 or may82 be revealed.

In 1974 the Model Code was amended to add the "privileged
communications" exception to Canon Seven.83 Although this addi-
tion attempted to solve the discrepancy between Canon Seven and
Canon Four, it appears to fall far short of its goal. Commentators
indicated that the privileged communication exception should be
read as broadly as "confidences and secrets," 84 thus emasculating
the mandated procedures of Canon Seven. Although subsequent
American Bar Association (ABA) Informal Opinions have essen-
tially taken this position,85 a 1975 ABA Opinion held out the possi-
bility that in "the most serious cases," Canon Seven Disciplinary
Rules still mandate disclosure. 86

Committee on Professional Ethics v. Crary8 7 asserted that a cli-
ent's perjury falls outside the scope of the attorney-client privi-
lege;88 therefore an attorney, as an officer of the court, has a duty to
disclose the perjury.89 In such a situation there is no conflict be-

79. Id. at 36-37. See note 23 supra.
80. See note 70 supra.
81. See In re Carroll, 244 S.W.2d 474, 474 (Ky. 1951) (attorney has duty to reveal

client's false testimony to the court).
82. See Wolfram, Client Perjury, 50 S. CAL. L. REV. 809, 837 n.105 (ABA Formal

Opinions prior to 1974 indicate a conflict as to whether DR 4-101 (C) asserts a duty to
disclose or a duty not to disclose).

83. See note 24 supra.
84. See ABA Comm. on Ethics and Professional Responsibility, Formal Op. 341

(1975) ("The balancing of the lawyer's duty to preserve confidences and to reveal
frauds is best made by interpreting the phrase 'privileged communication' in the
1974 amendment to DR 7-102(B) as referring to those confidences and secrets that
are required to be perserved by DR 4-101.").

85. See, e.g., ABA Comm. on Ethics and Professional Responsibility, Informal
Op. 1416 (1978) (plan by clients in civil case to obtain verdict by fraud, when sub-
verted through attorney's discovery and remonstration, is privileged); ABA Comm.
on Ethics and Professional Responsibility, Informal Op. 1314 (1975) (when attorney
finds in course of criminal trial that his client has already committed perjury, his
primary duty is to protect the confidentiality of that privileged communication).

86. See note 84 supra.
87. 245 N.W.2d 298 (Iowa 1976).
88. Id. at 306. See State v. Henderson, 205 Kan. 231, -, 468 P.2d 136, 140 (1970)

(perjury is not included among the confidences an attorney is obliged to keep). See
generally Edwards, Hard Answers for Hard Questions: Dissenting in Part from
Dean Freedman's Views on the Attorney-Client Privilege, 11 Camw. L BuLL. 478, 480-
82 (1975); Meagher, A Critique of Lawyers' Ethics in an Adversary System, 4 FoRD-
HAM URB. L.J. 289, 291 (1976) (Model Code supports proposition that information
regarding perjury is outside the obligation of confidentiality).

89. 245 N.W.2d at 305-07. The holding was compounded by the facts since
Crary was possibly involved with the perjury. Id. Accord, In re King, 7 Utah 2d 258,
-, 322 P.2d 1095, 1097 (1958) (attorney must disclose perjury to court because as
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tween Canon Four and' Canon Seven, and thus the 1974 amend-
ment is unnecessary. 0 The North Dakota Court, in In re Malloy,9 '
found that there was a conflict between the attorney's duty of dis-
closure to the court and the duty to protect client confidences. 92

The court approved of the 1974 amendment to Canon Seven 93 and
interpreted it as requiring withdrawal from the case if the client
would not rectify the perjury. The court did not interpret Canon
Seven to require disclosure. 94 There need be no conflict in the Dis-
ciplinary Rules in civil cases where the attorney knows of the cli-
ent perjury in advance because the attorney can simply refuse to
let the client testify, or can control the questions asked the client.95

The critical problem with the Model Code Disciplinary Rules is
in their application to criminal cases. Not only is the defense coun-
sel caught between duty to the court and duty to the client, but the
decision is also inextricably linked to the defendant's constitu-
tional rights. A decision to withdraw as counsel must be carried
out in such a way so as not to prejudice the court. While the courts
reached different results in People v. Schultheis9 6 and Lowery v.
Cardwell,97 the decisions can be regarded as resting in large part
on the manner in which each attorney attempted to deal with the
perjured testimony. In that respect, they provide some guidance
not offered in the Model Code.

In Lowery, the attorney made an immediate motion to with-
draw during the defendant's perjured testimony.98 While the de-
fense attorney did not state his reason to the judge, the Ninth
Circuit believed that the judge could have come to no other conclu-
sion than that he was withdrawing because his client was lying.99

This behavior prejudiced the defendant's right to a fair trial.

officer of the court, he owes primary duty to court). See also In re Hardenbrook, 135
App. Div. 634,-, 121 N.Y.S. 250, 257-58 (attorney as officer of the court has an obliga-
tion not to deceive the court or continue to prosecute a claim based on perjured
testimony), app. denied, 145 App. Div. 935, -, 129 N.Y.S. 1126, 1126 (1909), a ffd per
curiam, 199 N.Y. 539, -, 92 N.E. 1086, 1086 (1910).

90. See notes 14-15 and accompanying text supra.
91. 248 N.W.2d 43 (N.D. 1976).
92. Id. at 45. See note 24 and accompanying text supra.
93. 248 N.W.2d at 45.
94. Id. at 46-47. The Malloy court cites with approval the position of the Ore-

gon court in In re A, 276 Or. 253, -, 554 P.2d 479, 487 (1976) (attorney need not dis-
close the client perjury to the court, but must withdraw if the client refuses to
rectify the same).

95. See Wolfram, Client Perjury, 50 S. C. L. REV. 809, 847 (1977) (an attorney
has ultimate control over the introduction of evidence).

96. - Colo. at -, 638 P.2d at 15.
97. 575 F.2d at 732.
98. Id. at 729.
99. Id. at 730.
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In Schultheis, the defense counsel was more discrete in his ob-
jection. Although he did indicate to the judge that his motion to
withdraw was based on a refusal to affirmatively put on fabricated
evidence, 10 0 he had the client's permission to give the judge that
information. 1° 1 The Schultheis opinion stressed the importance of
the attorney's behavior in making a motion to withdraw: the attor-
ney must state only that there is an "irreconcilable difference" be-
tween attorney and client. 10 2 At no time should the attorney cite a
specific provision of the Model Code.10 3

Both of the attorneys in Schultheis and Lowery acted within
the parameters of the Model Code. Yet the diverse results in these
cases point to the insufficient guidance the Model Code offers in
criminal cases.

ABA Standards Relating to the Defense Function

The ABA Defense Standards complement the Model Code by
providing more explicit guidelines for the defense attorney in a
criminal case. 0 4 Reiterating the Model Code position in Canon
Seven, 0 5 the ABA Defense Standards assert that it is unprofes-
sional conduct for a lawyer to knowingly offer false testimony.10 6

The ABA Defense Standards specifically address defendant per-
jury. 07 The Standards strive to accommodate 08 defense counsel's

100. - Colo. at -, 638 P.2d at 10.
101. Id. at -, 638 P.2d at 14.
102. Id.
103. Id. at -, 638 P.2d at 13.
104. ABA DEFENSE STANDARDS, supra note 4, at 10.
105. MODEL CODE, supra note 4, at 32. See note 30 supra.
106. ABA DEFENSE STANDARDS, supra note 4, at 267. Section 7.5(a) states: "It is

unprofessional conduct for a lawyer knowingly to offer false evidence, whether by
documents, tangible evidence, or the testimony of witnesses." Id.

107. Id. at 274-75. Section 7.7 states:
7.7 Testimony by the defendant.

(a) If the defendant has admitted to his lawyer facts which establish
guilt and the lawyer's independent investigation establishes that the ad-
missions are true but the defendant insists on his right to trial, the lawyer
must advise his client against taking the witness stand to testify falsely.

(b) If, before trial, the defendant insists that he will take the stand to
testify falsely, the lawyer must withdraw from the case, if that is feasible,
seeking leave of the court if necessary.

(c) If withdrawal from the case is not feasible or is not permitted by
the court, or if the situation arises during the trial and the defendant insists
upon testifying falsely in his own behalf, the lawyer may not lend his aid to
the perjury. Before the defendant takes the stand in these circumstances,
the awyer should make a record of the fact that the defendant is taking the
stand against the advice of counsel in some appropriate manner without
revealing the fact to the court. The lawyer must confine his examination to
identifying the witness as the defendant and permitting him to make his
statement to the triers of the facts; the lawyer may not engage in direct
examination of the defendant as a witness in the conventional manner and
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duty to the court'0 9 with counsel's duty to the client.110 Counsel
must seek to withdraw from the case if unable to persuade the cli-
ent against perjury. 111 Under these guidelines, defense counsel is
prohibited from revealing the reason for the motion.112 If the mo-
tion to withdraw is denied, defense counsel may only allow the de-
fendant to make a narrative statement. The defense counsel may
not conduct a traditional direct examination and may not argue de-
fendant's perjured testimony to the court.113 Although Defense
Standard 7.7, at first glance, appears to solve the problem of de-
fendant perjury, it actually creates a number of practical and con-
stitutional dilemmas.

The ABA Defense Standards do not anticipate a possible ob-
jection by the prosecution to such an open-ended narration by the
defendant. 114 Standard 7.7 does not address whether, or to what
extent, defense counsel may examine the defendant on redirect,
especially after a vigorous cross-examination. 1

5 Also, defense
counsel's failure to promote a client's testimony in the closing ar-
gument may well be an indirect announcement to the judge and to

may not later argue the defendant's known false version of facts to the jury
as worthy of belief and he may not recite or rely upon the false testimony in
his closing argument.

Id.
108. Id. at 275. Experienced criminal attorneys favored the ABA Defense Stan-

dards as "the most reasonable accommodation of the competing demands of the
lawyer's absolute obligation to refrain from introducing or aiding presentation of
false testimony, on the one hand, and the defendant's absolute right on the other
hand to testify in his own behalf, however ill-advised that course." Id.

109. Id. at 172. '"he lawyer's highest obligation, like that of every citizen, is to
the administration of justice, whether as prosecutor or defense counsel." Id.

110. Id. at 173-74. This duty includes the duty to preserve client confidences and
secrets (DR 4-101 (B) (1)) and the duty to represent the client zealously (DR 7-101).
See MODEL CODE, supra note 4, at 22, 36. The defendant also has a constitutional
right to effective assistance of counsel under the sixth amendment. See text at note
38 supra.

111. ABA DEFENSE STANDARDS, supra note 4, at 274-75. See note 107 supra. See
United States ex rel. Wilcox v. Johnson, 555 F.2d 115, 122 (3rd Cir. 1977) (Counsel
must first establish, through the client's admission and counsel's own independent
investigation, that the client intends to commit perjury. A mere unsubstantiated
opinion, or "gut feeling" is not enough.).

112. ABA DEFENSE STANDARDS, supra note 4, at 277. "[I)f the trial judge is in-
formed of the situation, the defendant may be unduly prejudiced." Id. Defense
counsel would also be violating Model Code DR 4-101(B) (1). See note 70 supra.

113. ABA DEFENSE STANDARDS, supra note 4, at 274-75. See note 107 supra.
114. Id. This problem was raised by Professor Freedman. See M. FREEDMAN,

LAWYERS' Emics, supra note 3, at 37 ("The prosecutor might well object to testi-
mony from the defendant in narrative form ... because it would give the prosecu-
tor no opportunity to object to inadmissible evidence prior to the jury's hearing
it.").

115. See Comment, The Prejury Dilemma in an Adversary System, 82 DIcK. L.
REV. 545, 566 n. 174 (1978) (inferred from ABA Defense Standards that counsel may
not redirect).
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the jury that counsel does not consider the client's testimony to be
credible.116 Such an inference may well amount to ineffective
assistance of counsel in violation of the sixth amendment. 1 7

The Ninth Circuit, in Lowery v. Cardwell,118 found that the de-
fense counsel's actions, which mirrored exactly the procedure out-
lined in the ABA Defense Standards,19 amounted to an
announcement of guilt and deprived the defendant of a fair trial.120

In dicta, the court approved of the procedure mandated in the ABA
Defense Standards, stating that such a "passive" refusal to lend
aid to perjury would not violate due process. 121 The defense coun-
sel's actions in Lowery, in contrast, were found to be active and
thus violative of due process. 1' This distinction fails because the
ABA Defense Standards specifically address anticipated client
perjury, and the perjury in Lowery was a surprise to the defense
counsel. The ABA Defense Standards therefore did not solve the
problem of surprise client perjury, and once again the attorney had
to rely upon the inconsistent rules in the Model Code. Indeed,
Judge Hufstedler found that defense counsel's actions, precisely
because they followed the accommodation approach promoted by
the ABA Defense Standards, were so adverse to the client's inter-
ests as to amount to ineffective assistance of counsel. 23

The American Lawyer's Code of Conduct

The American Lawyer's Code of Conduct (ATLA Code)' 24

would solve the problem of client perjury, especially unanticipated
perjury, quite differently from the Model Code or the ABA Defense
Standards. This Code was drafted by a commission of the Roscoe
Pound-American Trial Lawyer's Foundation after a 1979 request
from the Association of Trial Lawyers of America (ATLA).125 The

116. Matthews v. United States, 449 F.2d 985, 987, 994 (D.C. Cir. 1971) (Levanthal,
J., concurring) (attorney's casual summation indicating disbelief in defendant's tes-
timony amounted to a sixth amendment violation).

117. Id. at 992; Johns v. Smyth, 176 F. Supp. 949, 953 (E.D. Va. 1959) (attorney's
failure to argue defendant's case to the jury amounted to a constitutional violation).

118. 575 F.2d 727 (9th Cir. 1978).
119. Id. at 729.
120. Id. at 730.
121. Id. at 731.
122. Id.
123. Id. at 732. See also Erickson, The Prejurious Defendant: A Proposed Solu-

tion to the Defense Lawyer's Conflicting Ethical Obligations to the Court and to His
Client, 59 DEN. LJ. 75, 83 (1981) (discussion of the inadequacies of § 7.7 in light of
Lowery v. Cardwell).

124. ATLA CODE, supra note 4.
125. Id. at ii. See Wolfram, Client Perjury: The Kutak Commission and the Asso-

ciation of Trial Lawyers on Lawyers, Lying Clients, and the Adversary System, 4
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ATLA Code is primarily the product of Professor Monroe H.
Freedman,12 6 and reflects a philosophy which he has developed
over the years. 127 The cornerstone of the ATLA Code is the convic-
tion that an attorney's primary duty is to the client.128 According
to the ATLA Code, "everything" between an attorney and client
depends on the protection of client confidentiality. 129 The Ameri-
can system of justice is an adversary one: the lawyer is either with
or against the client.130 The ATLA Code strives to protect the con-
stitutional rights of the client, especially the sixth amendment
right to effective assistance of counsel in criminal cases. 13 1

Client confidentiality, the major precept of the ATLA Code, is
presented in two alternative forms.132 Each alternative is more
protective of client confidentiality than either the Model Code 133 or
the proposed Model Rules of Professional Conduct.134 The alterna-
tives prohibit direct or indirect revelation of client confidences, or
the use of such confidences in any way detrimental to the interests
of the client.135

Alternative A permits, but does not require, divulgence of a
confidence: under compulsion of law (but only after exhausting
good faith efforts to test the validity of such law); to prevent immi-
nent danger to life; to avoid proceeding before a corrupted judge or
juror; and to defend against formally instituted charges of miscon-

Am. B. FouND. RESEARCH J. 964, 965 (1980) (ATLA CODE is a "counterproposal" to
the Kutak-ABA discussion draft).

126. ATLA CODE, supra note 4, at ii. (Professor Freedman served as Reporter
for the Draft).

127. Freedman, Professional Responsibility of the Criminal Defense Lawyer:
The Three Hardest Questions, 64 MICH. L. REV. 1469 (1966) and M. FREEDMAN, LAW-
YERS' ETmcs, supra note 3 (indicating the development in Freedman's views). See
generally Comment, The Perjury Dilemma in an Adversary System, 82 DicK. L.
REV. 545, 553 (1978) (Professor Freedman's philosophy rests on four tenets:
(1) maintenance of the adversary system of justice; (2) presumption of innocence
for criminal defendants; (3) prosecutor's burden to prove beyond a reasonable
doubt; (4) absolute obligation of client confidentiality); Lefstein, The Criminal De-
fendant Who Proposes Perjury: Rethinking the Defense Lawyer's Dilemma, 6 HOF-
STRA L. REV. 665, 669-76 (1978) (analysis of Professor Freedman's philosophy as
applied to a real life perjury situation).

128. ATLA CODE, supra note 4, at ii. Also, a lawyer is to "assist," not dictate to
the client. Id. at iv.

129. Id. at v-vi. "[C] onfidentiality ... is basic, so basic that we lawyers some-
times forget how very basic it is." Id. at vi.

130. Id. at iii-vi. Contrasted with the ATLA Code is the Kutak Commission draft
which is regarded as "making the lawyer the agent of the state, not the champion of
the client." Id. at iii.

131. Id.
132. Id. at 101, 103.
133. MODEL CODE, supra note 4, at 22. See notes 72-75 supra.
134. See text at notes 73-75 supra.
135. ATLA CODE, supra note 4, at 101-03.
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duct. 136 Alternative B has only two exceptions to confidentiality:
when required by law, court rule or court order; and when neces-
sary to defend against a charge of wrongdoing or malpractice
brought by the same client.137

The ATLA Code mandates that a lawyer shall not knowingly
participate in the creation of perjured testimony'3 and prohibits a
lawyer from knowingly presenting false evidence, except as neces-
sary to protect a client confidence.139 A lawyer is permitted to
withdraw from a civil case if the client has materially misrepre-
sented the case. Withdrawal will not cause a direct violation of
confidentiality. 14° The ATLA Code allows a lawyer to withdraw
from a criminal case, but only if such withdrawal will not directly
or indirectly reveal a client confidence.141

By not revealing their client's perjuries, the attorneys in Com-
mittee on Professional Ethics v. Crary 142 and In re Malloy 143 acted
in accordance with the ATLA Code recommendation concerning
the protection of client confidences.'" The ATLA Code rejects the
assertion in Crary that a client's perjury falls outside the scope of
the attorney-client privilege. 145 The ATLA Code allows the attor-
ney to withdraw as long as no client confidence is revealed,14 thus
following the holding in In re Malloy.147 In civil or criminal cases
the attorney should advise the client against perjury,14 but if sur-

136. Id. at 101-02.
137. Id. at 103.
138. Id. at 301.
139. Id. at 301-02. Rule 3.7 states: "A lawyer shall not knowingly fie a materially

false pleading, present materially false evidence, or make a materially false repre-
sentation to a court or other tribunal, except as required to do so by Rule 1.2, which
proscribes direct or indirect divulgence of a client's confidence." Id.

140. Id. at 601. Rule 6.5 states: "In any matter other than criminal litigation, a
lawyer may withdraw... if withdrawal can be accomplished without a direct viola-
tion of confidentiality." Id.

141. Id. at 602. Rule 6.6 states: "A lawyer shall decline or withdraw from repre-
senting a client when such action is necessary to avoid commission by the lawyer of
a disciplinary violation, unless such action would result in a violation of Rule 1.2,
proscribing direct or indirect divulgence of a client's confidences." Id.

142. 245 N.W.2d 298 (Iowa 1976). See notes 6-15 and accompanying text supra.
143. 248 N.W.2d 43 (N.D. 1976). See notes 17-26 and accompanying text supra.
144. See ATLA CODE, supra note 4, at 108. (Cases 1(a) and 1(b) demonstrate

that the lawyer commits a disciplinary violation by revealing a client's perjury dur-
ing deposition).

145. Id. at 104-07. Case 1(j) illustrates that if the attorney cannot withdraw, the
client's perjured testimony must be presented in order to protect the client. Id. at
110.

148. Id. at 602. See note 141 supra.
147. 248 N.W.2d at 45-47. See notes 25-26 and accompanying text supra.
148. See ATLA CODE, supra note 4, at 104. Here the practice of "advising clients

that a particular course of conduct should not be followed on grounds of legality or
morality" is recommended. Id
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prise perjury occurs, the adversary system itself is designed to re-
solve the problem through "cross-examination, rebuttal, and
observation of demeanor during testimony."149

When a criminal defendant informs counsel of an intention to
give false testimony and withdrawal by the attorney might even
indirectly alert the court to that falsity,150 the attorney must pres-
ent that client's false testimony skillfully and zealously, and refer
to that testimony in summation.' 5 ' This same procedure is fol-
lowed when the client's perjury on the stand is a surprise to the
attorney.15 2 Since withdrawal in all but extremely rare cases will
amount to a direct or indirect revelation of the perjury, and be-
cause the attorney's foremost concern under the A TLA Code is the
protection of client confidentiality, 5 3 the result is the active ad-
vancement of false testimony to the judge and to the jury. The pro.
cedure outlined by the ATLA Code for dealing with client perjury
is the opposite of the procedure proposed by the ABA Defense
Standards.'" Although the Ninth Circuit in Lowery v. Cardwell
approved in dicta of the ABA Defense Standards procedure, 155

ironically its rationale and holding more closely mirrored the
ATLA Code procedure. 156 The Lowery court found a violation of
due process 157 and the right to effective assistance of counsel' 5 8-
the constitutional considerations that are the foundation of the
ATLA Code. 159

The ATLA Code does not directly address the situation
presented in People v. Schultheis,160 i.e., perjury by collateral wit-
nesses. It can be inferred from the philosophy behind the Code,
however, that in some limited situations an attorney may be
obliged to call a witness whom the attorney reasonably believes
will testify falsely.161 Usually the problem will be avoided because

149. ATLA CODE, supra note 4, at 106.
150. Id. at 602. See note 141 supra.
151. ATLA CODE, supra note 4, at 110. See also Nebraska Advisory Opinions,

Formal Op. 73-12 (1973) (advises the criminal defense attorney to "acquiesce" in the
defendant's determination to commit perjury).

152. ATLA CODE, supra note 4, at 110.
153. Id. at iii. See text at notes 128-30 supra.
154. See text at notes 111-13 supra.
155. 575 F.2d 727, 730 n.1 (9th Cir. 1978). See text at note 121 supra.
156. 575 F.2d at 731-32. See text at notes 36-39 supra.
157. 575 F.2d at 731.
158. Id. at 732 (Hufstedler, J., specially concurring).
159. ATLA CODE, supra note 4, at ii-iv.
160. - Colo. -, 638 P.2d 8 (1981).
161. See M. FREEDMAN, LAwYEms' ETmcs, supra note 3, at 32.

[TIhe case involving collateral witnesses is not at all as clear as that involv-
ing the client alone .... [If the collateral witness is a spouse or parent,
they] would be acting under the same human compulsion as a defendant,
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of the attorney's control over tactical decisions 162 and the defend-
ant's lack of a constitutional right to the testimony of collateral
witnesses.

163

The major objection to the ATLA Code is its insistence upon
the attorney's active promotion of perjured client testimony. 64

Some authority indicates that the duty of client confidentiality, the
basis of the ATLA Code position, does not extend to perjury.165

Under the A TLA Code the attorney's first duty is loyalty to the cli-
ent, even at the expense of candor to the court.16 This position, in
the opinion of many in the legal profession, demeans the profes-
sion and exposes it to public contempt and distrust.167

ABA Model Rules of Professional Conduct

The Model Rules are the product of the Kutak Commission,
formed in 1977 to update the Model Code of Professional Responsi-
bility and to provide a more practical guide for lawyer conduct.168

In their approach to the problem of client perjury, the Model Rules,
now in final draft form,169 significantly differ from their direct pred-
ecessor, the Model Code, and from both the ABA Defense Stan-
dards and the A TLA Code. The central policy of the Model Rules

and I find it difficult to imagine myself denouncing my client's spouse or
parent as a perjurer and, thereby, denouncing my client as well. I do not
know, however, how much wider that circle of close identity might be
drawn.

Id.
162. See Schultheis, - Colo. at - n.6, 638 P.2d at 12 n.6 (quoting ABA DEFENSE

STANDARDS § 5.2(a): certain decisions are ultimately for defense counsel, including
what witnesses to call).

163. See generally Comment, The Perjury Dilemma in an Adversary System, 82
DiCK. L. REv. 545, 555-57 (1978) (client's right to testify an element of due process).

164. See Lefstein, The Criminal Defendant Who Proposes Perjury: Rethinking
the Defense Lawyer's Dilemma, 6 HOFSTRA L. REV. 665, 674 (1978) (Professor Freed-
man's view is "surely the antithesis of what a lawyer's role ideally should be.").

165. See note 15 and accompanying text supra.
166. See Freedman, Professional Responsibility of the Criminal Defense Lawyer:

The Three Hardest Questions, 64 MICH. L. REv. 1469, 1471 (1966) (every word, action
and attitude of the attorney must convey the client's innocence); United States v.
Wade, 388 U.S. 218, 256-57 (1967) (White, J., dissenting in part and concurring in
part) (defense counsel has no obligation to find or present the truth because she
must defend her client whether he is innocent or guilty; the burden of presenting
the true facts is on the prosecutor).

167. ABA DEFENSE STANDARDS, supra note 4, at 142 (Introduction) ("It]he mere
advocacy of such a fraud demeans the profession and tends to drag it to the level of
gangsters and their 'mouthpiece' lawyers in the public eye.").

168. R. Kutak, American Bar Association Commission on Evaluation of Profes-
sional Standards, Report to the House of Delegates (June 30, 1982) (since this work
is an unpublished manuscript, subject to frequent change, citations in this article
will be to rule numbers only and not to page numbers).

169. Although there have been several proposed final drafts, this article refers
to the Proposed Final Draft of June 30, 1982.
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is to further the attorney's role not only as representative of a cli-
ent but also as an officer of the court and a public citizen with an
obligation to social institutions and third parties. 170

The Model Rules begin with the assertion that an attorney
shall not assist a client in fraudulent or criminal conduct, 171 essen-
tially reiterating Canon Seven of the Model Code.172 The Model
Rules mandate the confidentiality of client information 173 except
under certain circumstances in which the lawyer may reveal the
information:1 74 when it is necessary to rectify a client's fraud, or
when the lawyer's services have been used in the perpetration of a
crime. 175 The Model Rules thus permit, but do not require, revela-
tion of what the attorney "reasonably believes" is client perjury.1 76

The "Candor Toward the Tribunal" provision of the Model
Rules prohibits an attorney from "knowingly" 177 arguing perjured
testimony to the court. 78 An attorney shall not offer any evidence
known to be false. If the attorney discovers the falsity after mak-
ing the offer, the court must be alerted, even if client information is
disclosed.179 This is contrary to the 1974 amendment to the Model
Code which mandates disclosure only if client confidentiality is
not compromised. 80

The Model Rules allow, but do not require, the attorney to re-
fuse to offer testimony which the attorney "reasonably believes [to
be] false."'18 1 This gives the attorney more latitude than the Model
Code which prohibits only the use of "known" false evidence.182

Under the facts of Committee on Professional Ethics v.

170. MODEL RULES, supra note 4, at Preamble.
171. Id. at Rule 1.2(d).
172. See text at notes 76-77 supra.
173. MODEL RULES, supra note 4, at Rule 1.6(a).
174. Id. at Rule 1.6(b). "A lawyer may reveal such information to the extent the

lawyer reasonably believes necessary." Id.
175. Id. at Rule 1.6(b) (2). "To rectify the consequences of a client's criminal or

fraudulent act in the furtherance of which the lawyer's services had been used .
Id.

176. Id.
177. "Knowingly" is defined by the Model Rules as "actual knowledge of the fact

in question." Such knowledge may be "inferred from circumstances." Id. at
Terminology.

178. Id. at Rule 3.3(a) (1). "A lawyer shall not knowingly... [m]ake a false
statement of material fact or law to a tribunal. . .." Id.

179. Id. at Rule 3.3(a) (4). "A lawyer shall not knowingly ... [ojffer evidence
that the lawyer knows to be false. If a lawyer has offered material evidence and
comes to know of its falsity, the lawyer shall take reasonable remedial measures."
Id.

180. See MODEL CODE, supra note 4, at 37. See notes 23-24 supra.
181. MODEL RULES, supra note 4, at Rule 3.3(c).
182. See MODEL CODE, supra note 4, at 36. See note 30 supra.
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Crary183 and In re Malloy,184 the Model Rules would require dis-
closure of the client's known perjury. 8 5 Such a disclosure may vi-
olate client confidentiality, but that is of secondary concern.186
The attorney's first duty is to the court and the truth-seeking pro-
cess. 8 7 The Model Rules would solve the problem of collateral wit-
ness perjury presented in People v. Schultheis' 88 by simply
prohibiting the use of any false testimony regardless of the client's
wishes. 189 The Model Rules recognize that a criminal defendant's
proposed or surprise perjury is a "difficult situation."'190 Neverthe-
less, the Model Rules explicitly reject both the A TLA Code partici-
pation approach and the passive accommodation procedure
outlined in the ABA Defense Standards.191 The Model Rules ac-
knowledge that the attorney should counsel the client against per-
jury192 or, if false testimony has already been given, remonstrate
with the client and urge disclosure. 193 If the client insists on the
perjury, the attorney should seek to withdraw. However, if with-
drawal is impossible, the attorney should disclose the perjury to
the court. It would then be up to the court to decide what should
be done. 194 This Model Rules' procedure clearly contravenes the
holding in Lowery v. Cardwell.195 Curiously, in prior versions of
the Model Rules there was a caveat providing that the constitu-
tional rights of criminal defendants may supersede the duty to dis-

183. 245 N.W.2d 298 (Iowa 1976).
184. 248 N.W.2d 43 (N.D. 1976).
185. See MODEL RULES, supra note 4, at Rule 3.3 comment. "[TI he rule gener-

ally recognized is that, if necessary to rectify the situation, an advocate must dis-
close the client's deception to the court or to the other party." Id.

186. Id. "Such a disclosure can result in grave consequences to the client, in-
cluding not only a sense of betrayal but also loss of the case and perhaps a prosecu-
tion for perjury." Id.

187. Id. "But the alternative is that the lawyer cooperate in deceiving the court,
thereby subverting the truth-finding process which the adversary system is
designed to implement." Id. The view that an attorney's first duty is to the court is
not a new proposition. See, e.g., In re Integration of the Neb. Bar Ass'n, 133 Neb. 283,
289, 275 N.W. 265, 268 (1937):

An attorney owes his first duty to the court. He assumed his obligations
toward it before he ever had a client. His oath requires him to be abso-
lutely honest even though his client's interests may seem to require a con-
trary course. The [lawyer] cannot serve two masters; and the one [he has]
undertaken to serve primarily is the court.

188. - Colo. -, 638 P.2d 8 (1981).
189. MODEL RULES, supra note 4, at Rule 3.3 comment.
190. Id.
191. Id.
192. See id. at Rule 1.2(e) ("[t]he lawyer shall consult with the client regarding

the relevant limitations on the lawyer's conduct." (emphasis added)).
193. MODEL RULES, supra note 4, at Rule 3.3 comment.
194. Id.
195. 575 F.2d 727, 731 (9th Cir. 1978).
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close. 196 The current draft does not contain this caveat, although
the comment following the rule suggests that it is still applicable in
"some" jurisdictions.197 Presumably, in the Ninth Circuit, due pro-
cess and the right to effective assistance of counsel supersede the
Model Rules' duty to disclose. In jurisdictions that have not con-
sidered the constitutional ramifications of defendant perjury, how-
ever, the attorney's course is still unclear.

CONCLUSION

The professional standards of conduct do not provide any clear
guidelines for an attorney confronted with client perjury. As
shown in the four cases presented above, each instance of client
perjury is unique and involves a different response under each of
the professional standards. Some consistencies do emerge from
the standards, and an attorney faced with client perjury can at
least rely on these. First, the attorney should counsel the client
against perjury or, if after the fact, remonstrate with the client and
urge rectification of the fraud. Second, the attorney should seek to
withdraw from the case if it is clear that by doing so there is no
jeopardy to the client. Third, whether the attorney withdraws or
not, attorney and client should make a record out of the court's
presence, establishing the conflict. This is for the attorney's pro-
tection in the event there is a later charge by the client of malprac-
tice or ineffective assistance of counsel. Apart from these three
consistencies in the professional standards, the attorney's course
is precarious, especially in criminal cases.

The right to a fair trial and to effective assistance of counsel
are so fundamental to the American system of justice that any ab-
rogation, even that which stems from an attempt to avoid the use
of false testimony, may weaken the due process rights of criminal
defendants. Since due process has been declared an ever ex-
panding concept by the United States Supreme Court, 198 it follows
that the professional standards of conduct must be able to accom-
modate this expansion and guide attorney behavior accordingly.

Karen Meyer Porter-'83

196. MODEL RULES, supra note 4, at Rule 3.3. The June 30, 1982 draft still in-
cludes the caveat but the wording has been crossed over to indicate a deletion.

197. Id. at Rule 3.3 comment.
198. See Wolf v. Colorado, 338 U.S. 25, 27 (1949) ("[Dlue process is not confined

within a permanent catalogue of what may at a given time be deemed the limits or
the essentials of fundamental rights.").

19831




