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Engle v. Isaac, 102 S. Ct. 1558 (1982).

INTRODUCTION

Habeas corpus review under 28 U.S.C. section 22541 provides a

1. 28 U.S.C. § 2254 (1976) states as follows:
(a) The Supreme Court, a Justice thereof, a circuit judge, or a district

court shall entertain an application for a writ of habeas corpus in be-
half of a person in custody pursuant to the judgment of a State court
only on the ground that he is in custody in violation of the Constitu-
tion or laws or treaties of the United States.

(b) An application for a writ of habeas corpus in behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
unless it appears that the applicant has exhausted the remedies avail-
able in the courts of the State, or that there is either an absence of
available State corrective process or the existence of circumstances
rendering such process ineffective to protect the rights of the
prisoner.

(c) An applicant shall not be deemed to have exhausted the remedies
available in the courts of the State, within the meaning of this section,
if he has the right under the law of the State to raise, by any available
procedure, the question presented.

(d) In any proceeding instituted in a Federal court by an application for a
writ of habeas corpus by a person in custody pursuant to the judg-
ment of a State court, a determination after a hearing on the merits of
a factual issue, made by a State court of competent jurisdiction in a
proceeding to which the applicant for the writ and the State or an of-
ficer or agent thereof were parties, evidenced by a written finding,
written opinion, or other reliable and adequate written indicia, shall
be presumed to be correct, unless the applicant shall establish or it
shall otherwise appear, or the respondent shall admit-
(1) that the merits of the factual dispute were not resolved in the

State court hearing;
(2) that the factflnding procedure employed by the State court was

not adequate to afford a full and fair hearing;
(3) that the material facts were not adequately developed at the

State court hearing;
(4) that the State court lacked jurisdiction of the subject matter or

over the person of the applicant in the State court proceeding;
(5) that the applicant was an indigent and the State court, in depri-

vation of his constitutional right, failed to appoint counsel to rep-
resent him in the State court proceeding;

(6) that the applicant did not receive a full, fair, and adequate hear-
ing in the State court proceeding; or

(7) that the applicant was otherwise denied due process of law in
the State court proceeding;

(8) or unless that part of the record of the State court proceeding in
which the determination of such factual issue as made, pertinent
to a determination of the sufficiency of the evidence to support
such factual determination, is produced as provided for hereinaf-
ter, and the Federal court on a consideration of such part of the
record as a whole concludes that such factual determination is
not fairly supported by the record:
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federal forum where state prisoners may attack the constitutional-

And in an evidentiary hearing in the proceeding in the Federal court, when
due proof of such factual determination has been made, unless the exist-
ence of one or more of the circumstances respectively set forth in
paragraphs numbered (1) to (7), inclusive, is shown by the applicant,
otherwise appears, or is admitted by the respondent, or unless the court
concludes pursuant to the provisions of paragraph numbered (8) that the
record in the State court proceeding, considered as a whole, does not fairly
support such factual determination, the burden shall rest upon the appli-
cant to establish by convincing evidence that the factual determination by
the State court was erroneous.
(e) If the applicant challenges the sufficiency of the evidence adduced in

such State court proceeding to support the State court's determina-
tion of a factual issue made therein, the applicant, if able, shall pro-
duce that part of the record pertinent to a determination of the
sufficiency of the evidence to support such determination. If the ap-
plicant, because of indigency or other reason is unable to produce
such part of the record, then the State shall produce such part of the
record and the Federal court shall direct the State to do so by order
directed to an appropriate State official. If the State cannot provide
such pertinent part of the record, then the court shall determine
under the existing facts and circumstances what weight shall be given
to the State court's factual determination.

(f) A copy of the official records of the State court, duly certified by the
clerk of such court to be a true and correct copy of a finding, judicial
opinion, or other reliable written indicia showing such a factual deter-
uination by the State court shall be admissible in the Federal court
proceeding.

Federal prisoners are granted access to the federal courts for the purpose of
contesting the constitutionality of their incarceration under 28 U.S.C. § 2255 (1976),
which provides:

A prisoner in custody under sentence of a court established by Act of
Congress claiming the right to be released upon the ground that the sen-
tence was imposed in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to impose such sentence,
or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed
the sentence to vacate, set aside or correct the sentence.

A motion for such relief may be made at any time.
Unless the motion and the files and records of the case conclusively

show that the prisoner is entitled to no relief, the court shall cause notice
thereof to be served upon the United States attorney, grant a prompt hear-
ing thereon, determine the issues and make findings of fact and conclu-
sions of law with respect thereto. If the court finds that the judgment was
rendered without jurisdiction, or that the sentence imposed was not au-
thorized by law or otherwise open to collateral attack, or that there has
been such a denial or infringement of the constitutional rights of the pris-
oner as to render the judgment vulnerable to collateral attack, the court
shall vacate and set the judgment aside and shall discharge the prisoner or
resentence him or grant a new trial or correct the sentence as may appear
appropriate.

A court may entertain and determine such motion without requiring
the production of the prisoner at the hearing.

The sentencing court shall not be required to entertain a second or suc-
cessive motion for similar relief on behalf of the same prisoner.

An appeal may be taken to the court of appeals from the order entered
on the motion as from a final judgment on application for a writ of habeas
corpus.

An application for a writ of habeas corpus in behalf of a prisoner who is
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ity of their convictions and sentences. Prisoners may petition for
habeas corpus relief only on the ground that their confinements
violate the Constitution, laws or treaties of the United States. 2

Furthermore, review of habeas corpus petitions is conditioned on
the exhaustion of all remedies available at the state court level.3

The writ of habeas corpus is a privilege recognized in the Con-
stitution,4 the scope of which at times has been construed very
broadly.5 Justice Brennan has noted that at common law, habeas
corpus was available to remedy any governmental restraint that
violated the "fundamental law," and that the Constitution urges, if
it does not mandate, a generous construction of the power of the
federal courts to grant the writ in conformity with common law
practice.6 However, the trend in recent years has been to narrow
the availability of the writ.7 During its last term, the Supreme
Court further eroded the availability of habeas relief through its
decisions in Rose v. Lundy8 and Engle v. Isaac.9

This note will examine the Supreme Court's holdings and ra-

authorized to apply for relief by motion pursuant to this section, shall not
be entertained if it appears that the applicant has failed to apply for relief,
by motion to the court which sentenced him, or that such court has denied
him relief, unless it also appears that the remedy by motion is inadequate
or ineffective to test the legality of his detention.
2. 28 U.S.C. § 2254 (1976).
3. Id.
4. U.S. CONST. art. I, § 9, cl. 2.
5. See Fay v. Noia, 372 U.S. 391, 428-34 (1963). The Court narrowly limited the

circumstances under which a federal court could refuse to review a habeas petition,
finding that even when direct review of a conviction is precluded by adequate state
procedural grounds, habeas relief is still available to litigate a prisoner's constitu-
tional claims, unless state procedures were intentionally bypassed or state reme-
dies were not exhausted. Id. The principle established in Fay was reaffirmed in
Lefkowitz v. Newsome, 420 U.S. 283, 290 n.6 (1975). See also Brown v. Allen, 344 U.S.
443, 459-65 (1953) (the Court determined that on habeas corpus review, a federal
court may make its own independent determination of a petitioner's constitutional
claim without being bound by the determination on the merits reached in state
proceedings).

6. Fay v. Noia, 372 U.S. at 405-06. However, the historical accuracy of Justice
Brennan's construction of the writ has been questioned. Compare Mayers, The
Habeas Corpus Act of 1867: The Supreme Court as Legal Historian, 33 U. CH. L
REv. 31 (1965) with Amsterdam, Criminal Prosecutions Affecting Federally Guaran-
teed Civil Rights: Federal Removal and Habeas Corpus Jurisdiction to Abort State
Court Trial, 113 U. PA. L. REV. 793 (1965).

7. See Wainwright v. Sykes, 433 U.S. 72, 87 (1977) (the Court announced that
when a petitioner has committed a procedural default at the state level, federal
habeas review will be barred absent a showing of cause and prejudice attendant to
such procedural default); Stone v. Powell, 428 U.S. 465, 481-82 (1976) (the Court held
that where a full and fair trial of fourth amendment claims have been provided by
the State, federal habeas corpus relief will not be available on the basis that evi-
dence unconstitutionally obtained was introduced at trial).

8. - U.S.-, 102 S. Ct. 1198 (1982).
9. - U.S. -, 102 S. Ct. 1558 (1982).
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tionales in Rose and Isaac. An analysis will then be made of their
impact on the current state of affairs regarding the general availa-
bility of habeas petitions, Finally, this note will attempt to provide
some guidelines for the prospective habeas petitioner in light of
these decisions.

ROSE v. LUNDY: TREATMENT OF HABEAS PETITIONS
CONTAINING UNEXHAUSTED AND EXHAUSTED

CLAIMS

FACTS AND HOLDING

Respondent Noah Lundy was convicted of rape and crimes
against nature in a Tennessee state court.'0 After Lundy was de-
nied post-conviction review at the state level, he filed a petition in
federal district court for a writ of habeas corpus under section 2254,
alleging four grounds for relief." The district court granted the
writ notwithstanding the fact that the petition contained both ex-
hausted and unexhausted claims.' 2 The court concluded that it
could not evaluate Lundy's unexhausted claims, but that in re-
viewing the case as a whole, the unexhausted claims could be as-
sessed collaterally. 3 In an unreported order, the Sixth Circuit
Court of Appeals affirmed the decision of the district court, re-
jecting the state's argument that the petition should be denied be-
cause it contained both unexhausted and exhausted claims.' 4

Speaking for the Supreme Court, Justice O'Connor announced
that the habeas statute requires a federal district court to dismiss
a petition for a writ of habeas corpus if it contains any claims

10. Rose, 102 S. Ct. at 1199.
11. Id. The four claims asserted by respondent were:
(1) that he had been denied the right to confrontation because the trial court

limited defense counsel's questioning of the victim;
(2) that he had been denied the right to a fair trial because the prosecuting

attorney stated that the respondent had a violent nature;
(3) that he had been denied the right to a fair trial because the prosecutor

improperly remarked in his closing argument that the state's evidence was uncon-
tradicted;

(4) that the trial judge improperly instructed the jury that every witness is
presumed to swear the truth.

The district court determined that respondent had not exhausted his state rem-
edies as to claims three and four. Id. The Tennessee Court of Criminal Appeals
reviewed grounds one and two, finding that although the trial court erred in limiting
the cross examination of the victim, and that the prosecuting attorney incorrectly
stated respondent's violent nature, the respondent was not prejudiced by these er-
rors. Lundy v. State, 521 S.W.2d 591, 594-96 (Tenn. Crim. App. 1974).

12. Rose, 102 S. Ct. 1199-1200.
13. Id.
14. Id. at 1200.
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which were not exhausted in the state courts.15 The Court deter-
mined that the dismissal of a "mixed petition" would not impair a
state prisoner's interest in obtaining speedy federal relief. A peti-
tioner may either return to state court to exhaust all claims, or
amend and resubmit the habeas petition, deleting the
unexhausted claims and presenting only the exhausted claims to
the district court.16 However, Justice O'Connor, joined by Chief
Justice Burger and Justices Powell and Rehnquist, suggested that
by invoking the latter of the two options, the prisoner would risk
forfeiting subsequent habeas examination of the presently
unexhausted claims due to an "abuse of the writ."'17

BACKGROUND AND ANALYSIS

The Court's holding was based on the rationale underlying the
exhaustion doctrine. 18 It determined that the exhaustion rule was
principally created to protect the state's interest in the enforce-
ment of federal law and to prevent interruption of state judicial
proceedings. 19 The Court alluded to the promotion of judicial effi-
ciency as another reason for requiring complete exhaustion.20 It

stated that federal claims which have been fully exhausted at the
state level tend to be accompanied by a complete factual record
which aids review in the federal courts. 21 Moreover, enforcement
of a total exhaustion rule would relieve the district courts of the
necessity of determining when unexhausted and exhausted claims
are interrelated, thereby reducing the temptation to consider
unexhausted claims.22 Finally, the Court found that an exhaustion

15. Id. at 1204.
16. Id.
17. Id.
18. Id. at 1203-05.
19. Id. at 1203. See Braden v. 30th Judicial Circuit Court of Ky., 410 U.S. 484,

490-91 (1973) (the doctrine balances the interests of federalism and the need to pre-
serve the writ as a swift remedy in all situations involving illegal restraint); Note,
Developments in the Law-Federal Habeas Corpus, 83 HARv. L REV. 1038, 1094
(1970) ("exhaustion preserves the role of the state courts in the application and
enforcement of federal law.").

20. Rose, 102 S. Ct. at 1203-04. The Court added that "[tIo the extent the ex-
haustion requirement reduces piecemeal litigation, both the courts and the prison-
ers should benefit, for as a result the district court will be more likely to review all
of the prisoners claims in a single proceeding, thus, providing for a more focused
and thorough review. Id. at 1204.

21. Id. at 1203-04.
22. Id. at 1204. The Court noted that the district court had collaterally re-

viewed the unexhausted claims along with consideration of the exhausted claims
because the two types of claims were intertwined in such a manner that the ex-
hausted claims could not be separated and considered independently of the others.
Id.
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requirement was not injurious to the prisoner's interest in ob-
taining prompt federal relief. 23 The Court stressed that its inter-
pretation of the habeas statute provided potential petitioners with
a simple, clear instruction, requiring that each claim be presented
at the state level before being brought to federal court.24

The plurality's view, 25 that a habeas petitioner runs the risk of
sacrificing consideration of unexhausted claims if the petitioner
proceeds only with exhausted claims after dismissal of a "mixed
petition," is founded on the standard enunciated in Rule 9(b)
under section 2254.26 The plurality focused on the language of Rule
9(b), which states that a successive petition may be dismissed if a
district court determines that the failure of the petitioner to assert
in a prior petition the grounds now alleged constitutes an abuse of
the writ.27 Rule 9(b) encompasses the principle governing the
abuse of the writ doctrine established in Sanders v. United
States,28 where the Court determined that a prisoner, who deliber-
ately withholds one of two grounds for federal collateral relief, may
be found to have waived the right to a hearing on a second petition
presenting the ground withheld.29 The plurality in Rose concluded
that a prisoner who amends a "mixed petition," presenting only
exhausted claims, may be deemed to have deliberately set aside
unexhausted claims and thus risks forfeiture of subsequent
habeas petitions.30

The findings of the Court in Rose were significant in two re-
spects with regard to the availability of habeas relief for state pris-
oners. First, the Court resolved the confusion as to whether a
prisoner must exhaust only individual claims or the entire petition

23. Id.
24. Id. The Court added that the prisoners who misunderstood the exhaustion

requirement and submitted mixed petitions could resubmit a petition containing
only exhausted claims or return to the state courts and exhaust the remainder of
their claims. Id.

25. Justice O'Connor delivered the opinion of the plurality, and was joined by
Chief Justice Burger, Justice Powell and Justice Rehnquist.

26. 28 U.S.C. § 2254 Rule 9(b) (1976) provides:
A second or successive petition may be dismissed if the judge finds

that it fails to allege new or different grounds for relief and the prior deter-
mination was on the merits or, if new and different grounds are alleged, the
judge finds that the failure of the petitioner to assert those grounds in a
prior petition constituted an abuse of the writ.

27. Id.
28. 373 U.S. 1 (1963). The Advisory Committee notes following Rule 9(b) spe-

cifically refer to the standard enunciated in Sanders for controlling abuse of the
writ and the state that the principle of Sanders has been incorporated into subdivi-
sion (b) of Rule 9.

29. Sanders v. United States, 373 U.S. at 18.
30. 102 S. Ct. at 1204-05.
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prior to the presentation of a habeas petition.31 The habeas statute
provides that "[ain application for a writ of habeas corpus ...
shall not be granted unless ... the applicant has exhausted the
remedies available in the courts of the State. .. 32 The rules
promulgated pursuant to the statute fail to interpret the exhaus-
tion requirement. However, the model form to be used in applica-
tions for habeas corpus under section 2254 cautions the prisoner
that there must be exhaustion of all remedies in the state courts
"as to each ground" 33 prior to petitioning for habeas relief. The
Court settled any uncertainty in the statute and rules by holding
that a district court must dismiss all "mixed petitions. '34 Conse-
quently, based on the Rose interpretation of the habeas statute, a
prisoner must exhaust all available state remedies as to the entire

31. Id. at 1203-05. All federal courts will deny examination of unexhausted
claims. This result stems from the language in the habeas statute, 28 U.S.C. § 2254,
which requires all applicants to exhaust available state remedies. See note 1 supra.
However, the circuit courts have been at odds concerning a district court's duty
where a petition contained both exhausted and unexhausted claims. The resulting
confusion spawned two methods for handling "mixed petitions." The Fifth and
Ninth Circuit Courts of Appeal developed a rule requiring exhaustion of all claims
alleged in a habeas petition before relief on any single claim would be granted.
Galtieri v. Wainwright, 582 F.2d 348, 355 (5th Cir. 1978) ("the policy in this circuit is
that a federal district court must dismiss without prejudice a 'mixed' petition for a
writ of habeas corpus filed by a state prisoner."); Gonzales v. Stone, 546 F.2d 807, 810
(9th Cir. 1976) (if more than one issue is alleged in a habeas petition, all available
state remedies must be exhausted as to every issue, before the petition will be re-
viewed). Under the rule adopted by the Fifth and Ninth Circuits, a mixed petition
will be dismissed without prejudice. See Gonzales, 546 F.2d at 810. However, the
total exhaustion rule had been relaxed where a case involved exceptional circum-
stances. See id. at 810 (where undue delay in state court, or a reasonable explana-
tion for failure to allege unexhausted claims exists, fairness may require
examination of the exhausted claims although the unexhausted claims are still
barred from consideration); Kelley v. Estelle, 521 F.2d 238, 240-41 (5th Cir. 1975)
(where conflicting interests outweigh the policy considerations of comity, and the
need to reduce piecemeal litigation, exhausted claims will be examined, but
unexhausted claims will not be heard). See also West v. Louisiana, 478 F.2d 1026,
1030-31 (5th Cir. 1973). In opposition to the standard espoused by the Fifth and
Ninth Circuits, the majority of the federal Circuit Courts of Appeal have held that
exhausted claims should be reviewed on their merits, even though unexhausted
claims are also presented. See United States ex rel. Tratino v. Hatrack, 563 F.2d 86,
91 (3rd Cir.), cert. denied, 435 U.S. 928 (1977); Meeks v. Jago, 548 F.2d 134, 137-38 (6th
Cir. 1976); Cameron v. Fastoff, 543 F.2d 971, 977 (2d Cir. 1976); Miller v. Hall, 536 F.2d
967, 969-70 (1st Cir. 1976); Tyler v. Swenson, 483 F.2d 611, 614 (8th Cir. 1973); White-
ley v. Meacham, 416 F.2d 36, 39 (10th Cir. 1969); Hewett v. North Carolina, 415 F.2d
1316, 1320 (4th Cir. 1969); United States ex rel. Langer v. Ragen, 237 F.2d 827, 829 (7th
Cir. 1956). An exception to the majority rule requires dismissal of a "mixed peti-
tion" where the exhausted claims are interrelated with the unexhausted claims.
See Conner v. Auger, 595 F.2d 407, 413 n.7 (8th Cir. 1979); Johnson v. United States,
519 F.2d 738, 740 (8th Cir. 1975).

32. 28 U.S.C. § 2254 (1976).
33. MODEL FoRms FOR APPLICATIONS FOR HABEAS CORPUS UNDER 28 U.S.C.

§ 2254, codified at 28 U.S.C. § 2254 (1976).
34. 102 S. Ct. at 1205.
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petition in advance of requesting habeas relief or face dismissal of
the entire petition.35

It is questionable whether the standard announced in Rose, re-
quiring exhaustion of a petitioner's entire case as opposed to ex-
haustion of individual claims, is the better rule. The Court
grounded its decision on the three policy considerations underly-
ing the exhaustion doctrine: principles of comity, judicial effi-
ciency, and the interests of the prisoner in prompt federal relief.36

However, it is not clear that a rule requiring exhaustion of all
claims promotes the above considerations. 37 A procedure allowing
examination of exhausted claims despite the presence of
unexhausted claims would essentially fulfill the interests of com-
ity.3a The state's function in the enforcement of federal law would
be protected, since a federal court would not consider a claim un-
less state remedies had been exhausted with regard to that
claim.39 Moreover, an examination of exhausted claims on their
merits is more efficient than sending petitioners back to state
courts for complete disposition of all claims.4° Finally, relegating

35. The Supreme Court dealt with exhausted and unexhausted claims in Bra-
den v. 30th Judicial Circuit Court of Ky., 410 U.S. 484 (1973). In Braden, a state
prisoner sought habeas relief alleging "that he had made repeated demands for a
speedy trial on the Kentucky indictment, that he had been denied his right to a
speedy trial, that further delay in trial would impair his ability to defend himself,
and that the existence of the Kentucky indictment adversely affected his condition
of confinement in Alabama by prejudicing his opportunity for parole." Id. at 487.
Petitioner had not exhausted all his claims because his trial in state court was still
pending. Nonetheless, the Supreme Court held that the petitioner's constitutional
claim of a present denial of a speedy trial could be considered, since all available
state remedies had been exhausted as to that claim. Id. at 489-92. The Court's deci-
sion in Braden implies that the exhaustion doctrine concerns particular claims and
not the entire petition. However, after Rose v. Lundy, it appears that Braden is
confined to its facts.

36. See notes 19-24 and accompanying text supra.
37. As noted earlier, a majority of the Circuit Courts, after examining the ra-

tionale underlying the exhaustion doctrine, adopted a rule whereby exhausted
claims in a mixed petition are considered, while unexhausted claims are dismissed.
See note 31 supra.

38. Miller v. Hall, 536 F.2d 967, 968-69 (1st Cir. 1976) (the state's interest in the
application and enforcement of federal law and protection from disruption of state
judicial proceedings is not undercut by a federal court's examination of exhausted
claims even though unexhausted claims are also present); Hewett v. North Caro-
lina, 415 F.2d 1316, 1320 (4th Cir. 1969) (further state proceedings with regard to an
exhausted claim are not required from the standpoint of comity).

39. This outcome flows from the language of the habeas statute, 28 U.S.C. § 2254
(1976). See Tyler v. Swenson, 483 F.2d 611, 614-15 (8th Cir. 1973) (the district court is
required to examine only those claims which petitioner has exhausted in the state
courts). Moreover, under both the minority and majority rule regarding "mixed pe-
titions" all unexhausted claims were relegated to state court for complete exhaus-
tion so that the state may have the first opportunity to review each issue. See note
31 supra.

40. After presentation of a habeas petition, a federal court must briefly ex-
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prisoners to state court for full exhaustion of all claims places a
heavy burden on their interest in prompt habeas relief.4 1

The second significant aspect of the findings in Rose consists
of the plurality's determination that a prisoner who proceeds only
with exhausted claims, after an amendment deleting unexhausted
claims in the original "mixed petition," risks dismissal of future
habeas petitions as an abuse of the writ.42 The plurality's sugges-
tion dealt a major blow to habeas petitioners and was strongly op-
posed in a dissent by Justice Brennan.43 Justice Brennan agreed
with the Court's holding that section 2254 necessitates !enforce-
ment of a total exhaustion rule, requiring a federal court to dismiss
all habeas petitions containing both exhausted and unexhausted
claims." The petitioner is left with two alternatives, that of resub-
mitting a habeas petition containing only exhausted claims or ex-
hausting all claims in state court.45 However, Justice Brennan
disagreed with the plurality's interpretation of Rule 9(b), stating
that the correct view of the rule would not allow dismissal of sub-
sequent habeas petitions within the setting posed by the plural-
ity.4 Justice Brennan stressed that the "abuse of the writ"
standard as implemented in Rule 9(b) was directly adopted from
the standard enunciated in Sanders v. United States.47 With regard
to successive habeas petitions presenting a different claim, or a
claim not previously adjudicated on the merits, Sanders provides
that:

In either case, full consideration of the merits of the new
application can be avoided only if there has been an abuse

amine the petition to determine if the prisoner has exhausted all state remedies.
Once the petition is before the court it would be a simple matter for a decision to be
made with regard to the exhausted claims. A complete exhaustion rule indirectly
relieves the workload of the federal courts but does so only by shifting the burden
onto the states shoulders. See Note, Habeas Petitions with Exhausted and
Unexhausted Claims: Speedy Release, Comity and Judicial Efficiency, 57 B.U.L
REv. 864, 879 (1977) [hereinafter cited as Note, Comity and Judicial Effciency].

41. Requiring a prisoner who has presented a "mixed petition" to forego exam-
ination of his exhausted claims and return to state court for exhaustion of his entire
case creates undue delay regarding the prisoner's interest in obtaining prompt con-
sideration of his exhausted claims. See Note, Comity and Judicial Effciency, supra
note 40, at 869.

42. 102 S. Ct. at 1204-05.
43. Id. at 1210-13.
44. Id. at 1210-11.
45. Id.
46. Id. at 1211-13. The plurality stated that where a federal court has dismissed

a mixed petition and a petitioner proceeds only with his exhausted claims, he risks
forfeiting consideration of subsequent federal petitions as an abuse of the writ. Id.
at 1204. See notes 25-30 and accompanying text supra.

47. 373 U.S. 1 (1963).
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of the writ ... and this the Government has the burden of
pleading.

Thus, for example, if a prisoner deliberately withholds one
of two grounds for federal collateral relief at the time of
filing his first application,. .. he may be deemed to have
waived his right to a hearing on a second application
presenting the withheld ground.4

Rule 9(b), incorporating the principle of Sanders, requires that a
prisoner's failure to have presented the new grounds in a previous
petition be inexcusable before a petition will be denied for abuse.49

Justice Brennan, examining the legislative history of Rule
9(b), found that the rule, as transmitted by the Court to Congress,
allowed dismissal of a habeas petition if failure to assert new
grounds in a previous petition was not excusable.50 However, the
House Judiciary Committee, in its report on proposed Rule 9(b),
argued that the use of the "not excusable" phrase "gave a judge too
broad a discretion to dismiss a second or successive petition."51

Significantly, Rule 9(b) was enacted implementing the more de-
manding "abusive" standard for dismissal of the writ. Justice
Brennan stated that the plurality had interpreted the Sanders
principle in a manner wholly inconsistent with the legislative his-
tory behind Rule 9(b), and that the standard employed by the plu-
rality allowed dismissal of a petition for abuse in a much broader
set of circumstances than Congress intended or than Sanders
allowed.

5 2

The standard for dismissal announced in Sanders focuses on
the action of a petitioner who deliberately withholds grounds for
federal habeas relief. 53 The Sanders Court illustrated the meaning
of the abusive standard, finding that dismissal of a petition is ap-
propriate when a prisoner "deliberately withholds one of two
grounds" for relief in an attempt to receive two hearings rather
than one,5 or when a petitioner "deliberately abandons one of his
grounds at the first hearing.155 The Court concluded that abuse of
the writ occurs when a federal court is faced with "needless piece-

48. Id. at 17-18 (emphasis added).
49. Advisory Committee Note to Rule 9(b), 28 U.S.C. § 2254 (1976).
50. 102 S. Ct. at 1211. H.R. REP. No. 1471, 94th Cong., 2d Sess. 8, reprinted in

1976 U.S. CODE CONG. & AD. NEws 2478, 2485.
51. 102 S. Ct. at 1211 (quoting H.R. REP. No. 1471, 94th Cong., 2d Sess. 5, re-

printed in 1976 U.S. CODE CONG. & AD. NEWS 2478, 2482).
52. 102 S. Ct. at 1212.
53. 373 U.S. at 18.
54. Id.
55. Id.
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meal litigation" or with "collateral proceedings whose only pur-
pose is to vex, harass, or delay. '56 Justice Brennan centered on
Sanders' construction of "deliberate," stating that "dismissal for
'abuse of the writ'" is only appropriate when a prisoner was.free to
include all claims in the first petition but knowingly and deliber-
ately chose not to do so in order to get more than "one bite at the
apple. ' 57  Justice Brennan questioned the plurality's logic,
whereby a prisoner who brings a "mixed petition" that is dis-
missed, proceeding unsuccessfully with only the exhausted claims
and then subsequently presenting the previously unexhausted
claims in a second petition, is equated with the abusive petitioner
at issue in Sanders.58 Justice Brennan argued that since a federal
court is required to dismiss "mixed petitions," a prisoner's "aban-
donment" of unexhausted claims under such circumstances can-
not in any light be seen as free and deliberate, as discussed in
Sanders.59 Justice Brennan emphasized that for a prisoner to pro-
tect his interest in prompt federal collateral relief,60 he "must
proceed only with his exhausted claims."' 61 Justice Brennan noted
that a prisoner's failure to bring formerly unexhausted claims in
the previous petition is a requirement for examination of ex-
hausted claims.62 In conclusion, Justice Brennan stated that the
legislative history behind Rule 9(b) and a correct reading of Sand-
ers do not permit the application of the "abuse of the writ" stan-
dard to a prisoner who presents a subsequent habeas petition,
asserting previously unexhausted claims, after dismissal of the
original "mixed petition.163 Notably, Justice Brennan commented
that the majority of the Court does not support employment of an
abusive standard under the circumstances posited by the
plurality.64

The Court's decision in Rose has made it clear that a federal
court will not accept for review any habeas petition containing

56. Id.
57. 102 S. Ct. at 1212.
58. Id.
59. Id. See Note, Comity and Judicial Efficiency, supra note 40, at 871 ("IT] he

rule of Sanders does not control in cases involving a prisoner with exhausted and
unexhausted claims. Inasmuch as a federal court will not allow a prisoner to raise
his unexhausted claims, a prisoner who seeks adjudication of his exhausted claims
unlike the petitioner in Sanders is not deliberately withholding claims that the fed-
eral court would otherwise consent to hear.").

60. A prisoner's interests in obtaining quick release from illegal confinement
and preservation of his claims was recognized in Braden, 410 U.S. at 490.

61. 102 S. Ct. at 1213.
62. Id.
63. Id.
64. Id.
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both exhausted and unexhausted claims. Consequently, a pris-
oner seeking habeas relief must exhaust all claims presented or
face dismissal of the entire petition. The plurality's suggestion in
Rose goes beyond mere compliance with the total exhaustion rule,
placing the habeas petitioner in a difficult, problematic position if a
"mixed petition" is presented. In the event that a prisoner does
include both exhausted and unexhausted claims in a habeas peti-
tion, the plurality in Rose would force the petitioner to make a de-
cision between proceeding with only the exhausted claims or
returning to state court for exhaustion of the case in toto. If a pris-
oner, in an effort to obtain speedy federal collateral relief, proceeds
only with exhausted claims, the plurality would equate this action
with the deliberate withholding of possible claims, causing the pe-
titioner to risk dismissal of future habeas petitions as an abuse of
the writ. In light of the plurality's view, the safest course of action
for a prisoner confronted by a mixed petition is to go back to state
court, exhaust the entire case, then proceed with both the origi-
nally exhausted and the newly exhausted claims. This route will
necessarily entail delay in the resolution of a petitioner's ex-
hausted claims, but should preserve the right to present currently
unexhausted claims in subsequent habeas petitions without fear
of dismissal.

ENGLE v. ISAAC: THE EFFECT OF FAILURE TO COMPLY
WITH A STATE'S CONTEMPORANEOUS

OBJECTION RULE IN A FEDERAL
HABEAS CORPUS PROCEEDING

FACTS AND HOLDING

Section 2901.05(A) of the Ohio Criminal Code, operative on
January 1, 1974, provided with regard to affirmative defenses that
"the burden of proof ... is upon the prosecution [and] [t]he bur-
den of going forward with the evidence of an affirmative defense
... is upon the accused. '65 Until 1976, most Ohio courts believed
that the new criminal code incorporated Ohio's established burden
of proof rules, which required defendants to carry the burden of
proving self-defense by a preponderance of the evidence.6 6 In 1976,
the Ohio Supreme Court, in State v. Robinson,67 found that the
statute placed only the burden of production on the defendant and

65. Omo REv. CODE ANN. § 2901.05(A) (Baldwin 1974).
66. Engle v. Isaac, - U.S. -, 102 S. Ct. 1558, 1560 (1982). See State v. Seliskar,

35 Ohio St. 2d 95,-, 298 N.E.2d 582, 583 (1973); Szalkai v. State, 96 Ohio St. 36,-, 117
N.E. 12, 12-13 (1917).

67. 47 Ohio St. 2d 103, 351 N.E.2d 88 (1976).
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that the prosecution carried the burden of persuasion. 68 Engle v.
Isaac69 consolidated the cases of Bell, Hughes and Isaac, whose
claims resulted from trial and conviction after section 2901.05(A)
was enacted, but prior to the construction of that provision in
Robinson.70

At trial, each of the respondents asserted self-defense, and the
jury was instructed that the defendant carried the burden of prov-
ing self-defense by a preponderance of the evidence. None of the
respondents objected to this instruction, as required under Rule 30
of the Ohio Rules of Criminal Procedure for preservation of claims
based on alleged error in jury instructions. 7 1 The convictions of
respondents Bell and Hughes were affirmed by the Ohio Court of
Appeals before the decision in Robinson, and the Ohio Supreme
Court dismissed both motions for leave to appeal.72 The jury in-
struction on self-defense was not questioned in either of the re-
spondents' appeals.73 Isaac, on appeal of his conviction to the
appropriate appellate court, utilized the intervening decision in
Robinson to challenge the burden of proof instructions given at his
trial.74 The challenge was rejected as having been lost because of
Isaac's failure to comply with the contemporaneous objection re-
quirement of Rule 30. 75 The Supreme Court of Ohio dismissed
Isaac's appeal.76

All three respondents presented habeas petitions in federal
district court. The habeas petitions brought by Bell and Hughes
alleged that the jury instructions allocating the burden of proof vi-
olated due process. 77 Isaac's application for habeas corpus
claimed that the construction of section 2901.05(A) at his trial was
in opposition to the United States Supreme Court's construction of
the Constitution with respect to proving self-defense. 78 All three

68. Id. at -, 351 N.E.2d at 93.
69. 102 S. Ct. 1558 (1982).
70. Id. at 1562-63.
71. See id. at 1563-64. Ohio's Rules of Criminal Procedure, Rule 30 provides in

part:
A party may not assign as error the giving or the failure to give any instruc-
tions unless he objects thereto before the jury retires to consider its ver-
dict, stating specifically the matter to which he objects and the grounds of
his objection. Opportunity shall be given to make the objection out of the
hearing of the jury.

OHio REV. CODE ANN. CmmqAL RULES OF PROCEDURE (Baldwin 1982).
72. 102 S. Ct. at 1564.
73. Id.
74. Id. at 1565.
75. Id.
76. Id.
77. Id.
78. Id. at 1566.
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petitions were unsuccessful.7 9 However, the Sixth Circuit Court of
Appeals granted each of the respondents' habeas petitions and re-
versed the district court orders.8 0

In Isaac, the Supreme Court considered all three Sixth Circuit
opinions. The Court determined that the respondents' habeas pe-
titions presented two grounds for relief.8 1 Only the second ground,
alleging that Ohio could not constitutionally place the burden of
proving self-defense on a defendant, stated a constitutional
claim.82 It was found that the respondents failed to preserve this

79. Id. 1565-66. As to Hughes' petition, the district court determined that even
though the jury instructions as to burden of proof may have violated § 2901.05(A),
they were not unconstitutional. The court also found that Hughes could only main-
tain his constitutional claim by demonstrating cause and prejudice for his failure to
comply with Ohio's contemporaneous objection rule, which he failed to do. Id. at
1565. See Wainwright v. Sykes, 433 U.S. 72, 87 (1977). Regarding Bell's petition, the
district court determined that the central question was whether Bell could receive
retroactive application of Robinson. See Isaac, 102 S. Ct. at 1566. Retroactive appli-
cation of Robinson was rejected since Ohio had limited such application in certain
cases. See State v. Humphries, 51 Ohio St. 2d 95, -, 364 N.E.2d 1354, 1355-59 (1977)
(the court held that all criminal trials on or after January 1, 1974 are to be conducted
according to the provisions of OHio REV. CODE ANN. § 2901.05; however, this ruling
was not applied to a defendant who failed to comply with OHo R. CRIM. P. Rule 30).
See also State v. Williams, 51 Ohio St. 2d 112, -, 364 N.E.2d 1364, 1367 (1977) (a
constitutional challenge to Ohio's self-defense instruction was dismissed because
defendant had not objected at trial). The district court, after reviewing Isaacs'
habeas petition, found that Isaac had lost any constitutional claims by failing to
raise them at trial. The court also determined that Isaac failed to show cause and
prejudice under Wainwright v. Sykes for failure to object, thus he could not bring
his claim in a habeas proceeding. 102 S. Ct. at 1566.

80. 102 S. Ct. at 1566. The Sixth Circuit found that Isaac could present his con-
stitutional claims since it found that Isaac satisfied the cause and prejudice require-
ment of Wainright v. Sykes. Cause was established in light of the futility of
objecting to the established burden of proof rules regarding affirmative defenses.
Prejudice was supplied since the burden of proof is a critical element in the
factfinding process. Isaac v. Engle, 646 F.2d 1129, 1134 (6th Cir. 1980). Relying on the
finding in Isaac, the Sixth Circuit ordered the release of Bell and Hughes unless the
state chose to give them a new trial within a reasonable period of time. See Isaac,
102 S. Ct. at 1567. See also Bell v. Perini, 635 F.2d 575, 578 (6th Cir. 1980).

81. 102 S. Ct. at 1567. Respondents' first claim for habeas relief asserted that
the Supreme Court's opinions in Patterson v. New York, 432 U.S. 197 (1977), Mulla-
ney v. Wilbur, 421 U.S. 684 (1975) and In re Winship, 397 U.S. 358 (1970), mandate
that the prosecution establish every fact of the crime charged beyond a reasonable
doubt. Consequently, the respondents argued that since § 2901.05 impliedly makes
absence of self-defense an element of the crimes with which they were accused, the
prosecution must establish such absence beyond a reasonable doubt. The Court
rejected this claim, stating that the decisions relied on by the respondents' did not
hold that a particular circumstance is an element of a crime whenever a state re-
quires the prosecution to prove that circumstance beyond a reasonable doubt. The
Court concluded that respondents first claim may have demonstrated that the in-
structions at the respondents' trials violated state law, but that the claim did not
raise any constitutional issues. 102 S. Ct. at 1567.

82. 102 S. Ct. at 1568.
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claim at the state level. 83 The Court then addressed the issue as to
whether the respondents, who failed to comply with a state rule
requiring contemporaneous objection to jury instructions, may liti-
gate the constitutionality of those instructions in a habeas corpus
proceeding.84 Following its decision in Wainwright v. Sykes,85 the
Court held that a prisoner who is barred by procedural default
from state appellate consideration of a constitutional claim may
not challenge that claim in a federal habeas proceeding absent a
showing of cause for, and actual prejudice from, the default.8 6

The respondents contended that cause for their defaults was
present in two respects.87 First, they alleged that at the time of
their trials it was impossible for them to know that Ohio's affirma-
tive defense instructions posed constitutional issues. 88 The re-
spondents added that a defendant cannot "waive constitutional
objections unknown at the time of the trial. ' 89 The Court rejected
this first attempt to show cause, stating that the respondents were
not without the means necessary to fashion their constitutional
claims at trial.90 The Court noted that its 1970 decision in In re
Winship91 laid the ground work for the respondents claim.92 Win-
ship explicitly held that the "Due Process Clause protects the ac-
cused against conviction except upon proof beyond a reasonable
doubt of every fact necessary to constitute the crime with which he
is charged. '93 The Court pointed out that since Winship was de-
cided, many defendants had used its language to challenge the
constitutionality of burden of proof rules.94

The respondents next sought to show cause by contending
that any challenge to Ohio's self-defense instructions at their trials
would have been in vain, due to Ohio's long standing practice of
requiring the defendant to prove self-defense by a preponderance
of the evidence.95 The Court dismissed this effort to show cause as

83. Id. at 1569-70. See note 71 and accompanying text supra.
84. 102 S. Ct. at 1570-75.
85. 433 U.S. 72, 86-87 (1977). The Court in Sykes held that where a habeas peti-

tioner has forfeited a constitutional claim on direct appeal due to procedural default
at the state level, he may not challenge that claim in a federal habeas proceeding
absent a showing of cause and prejudice for the default. Id.

86. 102 S. Ct. at 1572.
87. Id.
88. Id.
89. Id. at 1572-73.
90. Id. at 1574.
91. 397 U.S. 358 (1970).
92. 102 S. Ct. at 1573-74.
93. 397 U.S. at 364.
94. 102 S. Ct. at 1573.
95. Id. at 1572. See note 66 and accompanying text supra.
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swiftly as the first, stating that the futility of raising an objection at
the state level is insufficient to establish cause for neglecting to
object at trial.96 Emphasis was placed on the state's right to hear
and decide constitutional arguments within its own courts prior to
review in the federal system. 97 The Court failed to consider
whether the respondents had shown prejudice from their defaults
since cause had not been established.98 The respondents' habeas
petitions were subsequently dismissed, barring them from pursu-
ing federal collateral relief on these grounds.99

96. 102 S. Ct. at 1572.
97. Id. at 1572-73.
98. See id. at 1572-75. Sykes dictates that where a prisoner has committed a

state procedural default, he must demonstrate both cause for and actual prejudice
from the default before being eligible for federal collateral relief. 433 U.S. at 87.
Consequently, where a petitioner has failed to demonstrate the first prong of the
two part cause and prejudice standard, the court need proceed no further and is
free to dismiss the petition.

99. 102 S. Ct. at 1575. Justice Brennan, joined by Justice Marshall, dissented,
focusing solely on Isaac's habeas petition. Id. at 1576-80. Justice Brennan stated
that Isaac's petition should have been dismissed, but not for the reasons espoused
by the majority. Justice Brennan argued that the majority had reconstructed
Isaac's petition by finding that Isaac alleged two grounds for habeas relief. See
notes 81-82 and accompanying text supra. In fact, Isaac's petition presented only
one claim, wherein Isaac asserted that Humphries' limited retroactive application
of the Robinson burden of proof standard denied him due process. Justice Brennan
points out that Isaac's claim could not have been presented on appeal, because the
decision in Humphries was rendered on the same day that Isaac's direct appeal at
the state level was denied. Consequently, Justice Brennan maintained Isaac had
not exhausted all available state remedies with regard to his claim, and his petition
should have been dismissed for failure to comply with the exhaustion rule of the
habeas statute. Justice Brennan noted that the recent decision in Rose v. Lundy
requiring total exhaustion of all claims brought in a habeas petition appears to have
been set aside under circumstances which cry out for its application. 102 S. Ct. at
1576-78.

In Myers v. Washington, 646 F.2d 355 (9th Cir. 1981) vacated and remanded, -
U.S. -, 102 S. Ct. 1964 (1982), a case virtually identical on its facts to Engle v. Isaac,
the Ninth Circuit found that petitioner Myers had established cause and prejudice
under the two prong waiver standard of Sykes. In Myers, petitioner was found
guilty of second degree murder and his conviction was affirmed on appeal. Twenty
years later, Myers petitioned to the Washington Supreme Court for "release from
personal restraint" asserting five grounds for relief, one of which stated that "the
jury instructions [at trial] unconstitutionally shifted to the defense the burden of
persuasion as to the intent element of the offense." Id. at 356-57. None of the
grounds raised in Myer's petition had been presented on appeal. The Washington
Supreme Court found that this procedural default barred Myers from bringing the
first four grounds in a collateral attack on his conviction. The court found Myers
was precluded from presenting the fifth ground for collateral review, on the basis
that the state's interest in achieving final judgments outweighed "any interest in
readjudicating convictions according to subsequently developed 'legal standards."
Id. at 357 (quoting Petition of Myers, 91 Wash. 2d 120, 125-26, 587 P.2d 532, 535
(1979)). In a habeas petition filed in federal district court, appellant raised the
same five grounds dismissed by the state court. The district court granted the
state's motion for summary judgment, which alleged in part that the delay fore-
closed relief, and, in any event, that the grounds raised lacked merit. The Ninth
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BACKGROUND AND ANALYSIS

The denial of the respondents' habeas petitions rested upon
the Court's appraisal that a liberal allowance of the writ exacts a
high price from all parties affected by the judicial process. 0 0 The
Court reflected that both the accused and society are concerned
with bringing a trial to its ultimate conclusion and insuring that an
end to litigation will follow.' 0 ' Collateral review of a conviction
was found to erode the finality of legal proceedings and prolong the
hardship of trial for the defendant and the public. 0 2 Moreover,
generous bestowal of the writ implies that the safeguards sur-
rounding a trial may be disregarded, thereby undermining the
finality of litigation. 0 3 The Court also recognized that writs of
habeas corpus often frustrate society's right to discipline pro-
fessed offenders.104 Ultimately, the writ wreaks havoc with the
federal system, disrupting state criminal proceedings and defeat-
ing states' efforts to respect constitutional rights.10 5 The Court un-
derscored the fact that where a state procedural default has barred

Circuit granted appellant's habeas petition, based on several reasons. The court
first determined that the rule in Sykes was inapplicable in Myers since the proce-
dural default concerned a failure to raise on appeal an unidentified constitutional
error and not "a failure to object to an alleged error that should have been apparent
at the time" of trial, as was the case in Sykes. Id. at 359. The court pointed out that
sandbagging is not a plausible fear in a case where counsel in preparing an appeal
omits what appears to be a futile constitutional claim. The court stressed that to
enforce Washington's rule would encourage attorneys to "overload their briefs with
unmeritorious issues." Id. at 360. The court determined that if the Sykes standard
does apply, appellant had made a showing of cause and prejudice. Relying on Isaac
v. Engle, 646 F.2d 1129 (6th Cir. 1980), the court found that appellant could not be
expected to anticipate "a change in settled federal constitutional law" and had
cause for not predicting such a change on appeal. Myers, 646 F.2d at 360. Moreover,
appellant had demonstrated prejudice, the second prong of the Sykes rule, because
of the significant part the disputed jury instructions played in obtaining appellant's
conviction. The judgment in Myers has currently been vacated and the case re-
manded to the Ninth Circuit for further consideration in light of Isaac and United
States v. Frady, - U.S. -, 102 S. Ct. 1584 (1982). It is highly questionable, after the
decision in Isaac, whether on remand appellant Myers will be found to have shown
cause and prejudice as required by the rule in Sykes.

100. 102 S. Ct. at 1570-71.
101. Id. at 1571.
102. Id.
103. Id.
104. Id. When a federal court grants a writ of habeas corpus, ordinarily the pris-

oner will be ordered released unless he is granted a retrial within a reasonable pe-
riod of time. Wright, Procedure for Habeas Corpus, 77 F.R.D. 227, 247 (1978). The
Court in Isaac noted that although a grant of the writ may only entitle a prisoner to
a retrial, the "[P]assage of time, erosion of memory, and dispersion of witnesses
may render retrial difficult, even impossible." 102 S. Ct. at 1571. Consequently, the
Court feared the writ may in reality allow the prisoner freedom without prosecu-
tion. Id.

105. 102 S. Ct. at 1571.
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a prisoner from challenging constitutional claims on direct appeal
in the state judicial systems, the costs attendant to the writ are
unusually high.10 6 After reviewing these costs imposed by the
writ, the Court reaffirmed the two part cause and prejudice test
established in Wainwright v. Sykes. 10 7 The Court went on to reject
the respondents' argument that Sykes should be limited to situa-
tions wherein the constitutional error did not affect the truth find-
ing process.

10 8

The respondents, in their final contention, prevailed upon the
Court to substitute a plain-error inquiry for the cause and
prejudice standard. 0 9 The Court dismissed the respondents' plea,
stating that the plain-error standard applies only on direct appeal
of federal convictions and does not sufficiently protect the special
comity concerns and finality problems presented by habeas chal-
lenges.110 The greater burden demanded by the cause and
prejudice rule was found necessary to warrant federal habeas re-
lief.1 1' The Court concluded that cause and prejudice are flexible
terms, and that any petitioner suffering from a fundamental mis-
carriage of justice would be able to satisfy this standard. 112

The Court's holding in Isaac breathes new life into the two
part cause and prejudice inquiry adopted in Wainwright v.
Sykes. 113 The Sykes Court embraced the cause and prejudice
standard after recognizing that many states had enacted a contem-
poraneous objection rule and that it deserved greater respect than
that accorded by Fay v. Noia.114 The opinion in Sykes espoused
several reasons why contemporaneous objection rules deserved
such greater respect. First, a contemporaneous objection enables

106. Id. at 1572. The Court determined that where the writ is granted after a
trial default has occurred, the state court is given no opportunity to cure the defect
and enforce its procedural rules. But see note 134 and accompanying text infra.

107. 102 S. Ct. at 1572.
108. Id. The Court justified its dismissal of respondents' contention in stating

that the costs exacted by the writ of habeas corpus do not turn on the type of claim
presented by a petitioner. The computation of cause and prejudice may be affected
by the nature of the constitutional grounds alleged, but this fact, the Court deter-
mined, did not alter the need to make the initial showing. Id.

109. Id. at 1575.
110. Id.
111. Id.
112. Id.
113. See id. at 1572.
114. Wainwright v. Sykes, 433 U.S. at 88. The Court in Fay v. Noia, 372 U.S. 391

(1963), developed the deliberate by-pass standard whereby a habeas petitioner who
understandingly and knowingly failed to comply with state procedural rules would
be barred from federal collateral review. Id. at 438-39. The Sykes Court did not
expressly overrule Pay, but rejected its "sweeping language ... [as] going far be-
yond the facts of [that] case. . .." 433 U.S. at 87-88. Sykes left unresolved the extent
that the deliberate by-pass test was replaced by the cause and prejudice standard.
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a full record to be made at the time of trial, when the recollections
of witnesses are freshest and the presiding judge can make factual
determinations based on the demeanor of the witnesses. 115 Sec-
ond, a contemporaneous objection rule contributes to finality in
criminal litigation by allowing the exclusion of evidence to which
successful objections have been raised.116 The rule also discour-
ages "sandbagging" on the part of defense lawyers. 117 Finally, a
contemporaneous objection rule promotes criminal proceedings
that are free from error.118

Although the cause and prejudice standard may encourage
compliance with contemporaneous objection rules, Justice Bren-
nan, dissenting in Isaac, argued that none of the rationales favor-
ing advancement of the rule had any bearing in the case.1 9 Justice
Brennan stressed that the. first two reasons only have relevance in
connection with objections to the admission of evidence, which
was not at issue in Isaac.120 Moreover, "sandbagging" is an un-
founded fear harbored by the Court, and a notion that "offends
common sense."'121 Finally, Justice Brennan emphasized that the
preservation of error free trials is not at issue under circumstances
involving inchoate constitutional claims. 122 Such claims are by
their nature so undeveloped that a defendant will rarely raise
them, and if presented they will not necessarily lead to an error
free trial. 23 Consequently, Justice Brennan urged that the cir-
cumstances of the respondents' cases compelled the use of the
"deliberate bypass" standard promulgated in Fay v. Noia, rather
than the cause and prejudice test adopted by the majority.124

The Court further justified the denial of the respondents'
habeas petitions based on the costs which the use of the writ im-

115. 433 U.S. at 88.
116. Id.
117. Id. at 89. The Court in Sykes found "sandbagging" to be a gambling strat-

egy used by defense lawyers, who "take their chances on a verdict of not guilty in a
state trial court with the intent to raise their constitutional claims in a federal
habeas court" if their initial gamble is incorrect. Id.

118. Id. at 90. The Court highlights that "[s]ociety's resources have been con-
centrated" at the time and place of trial. Enforcement of a contemporaneous objec-
tion rule encourages that those proceedings be free from error. Id.

119. 102 S. Ct. at 1581 (Brennan, J., dissenting).
120. Id.
121. Id. Justice Brennan thoroughly addressed the "sandbagging" issue in his

dissent in Sykes. 433 U.S. at 103-04 n.5. In Sykes, Justice Brennan pointed out that
no rational lawyer would risk a tactical forfeiture. He added that the explanation
for a petitioner's failure to present a constitutional claim will not typically be an
intentional tactical maneuver. Id. at 103.

122. 102 S. Ct. at 1581 (Brennan, J., dissenting).
123. Id.
124. Id. at 1580.
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posed on both society and the accused. 125 Justice Brennan strug-
gled with the rationale behind several of these "costs. '126  He
failed to see "why the accused would consider it an ordeal to go to
federal court in order to attempt to vindicate his constitutional
rights.' 27 Nor is it clear why society should be anxious to finalize
a conviction blemished by constitutional error which affects the
truth finding process. 128 The majority also contended that the writ
deprives society of the opportunity to punish "admitted" offend-
ers.1 29 Justice Brennan refused to acknowledge this cost to soci-
ety, stating that an accused is not an admitted offender where the
burden of proof has been allocated in an unconstitutional man-
ner.130 Finally, the majority was distressed by the intrusions into

125. Id. at 1571.
126. Id. at 1581-82 (Brennan, J., dissenting).
127. Id. at 1581.
128. Id. at 1581-82.
129. Id. at 1571.
130. Id. at 1582 (Brennan, J., dissenting). It appears that the majority, in refer-

ring to "admitted" offenders, fails to distinguish between factual guilt and legal
guilt. The habeas statute seemingly focuses on legal guilt, allowing collateral relief
on behalf of a person incarcerated "in violation of the Constitution." See note 1
supra. However, the majority, in alluding to admitted offenders, appears to concen-
trate on factual guilt based on all available evidence (both legally and illegally ad-
mitted). There is a marked difference between demonstrating an absence of factual
guilt and making a determination of legal guilt. A finding of legal guilt would invoke
an examination of the correctness of the conviction based on all admissible evi-
dence or the effect of the tainted evidence on the verdict. See Goodman and Sallet,
Wainwright v. Sykes: The Lower Federal Courts Respond, 30 HASTINGS L.Q. 1683,
1700 (1979) [hereinafter cited as Goodman and Sallet]. Conversely, the absence of
factual guilt must be shown after a consideration of all available evidence, both
tainted and untainted. Id. If a habeas petitioner, as the Court implies, must
demonstrate an absence of factual guilt, he has a much greater burden to bear than
a literal reading of the habeas statute would seem to require.

It is conceded that the Court has embarked on a course apparently designed to
limit the availability of the writ to those petitioners who demonstrate a colorable
claim of factual innocence. This view originated in the dissenting opinion of Justice
Black in Kaufman v. United States, 394 U.S. 217, 242 (Black, J., dissenting) ("I would
always require that the convicted defendant raise the kind of constitutional claim
that casts some shadow of a doubt on his guilt."); was further supported by Justice
Powell in his concurring opinion in Schneckloth v. Bustamonte, 412 U.S. 218, 250-75
(1973) (Powell, J., concurring); and reached fruition in the majority opinion in
Stone v. Powell, 428 U.S. 465, 491-92 n.31 (1976) ("Resort to habeas corpus, especially
for purposes other than to assure that no innocent person suffers an unconstitu-
tional loss of liberty, results in serious intrusions on values important to our system
of government."). As to constitutional claims unrelated to factual guilt or inno-
cence, the Court may eventually limit federal habeas review simply to a determina-
tion of whether the state judicial process for review of the constitutional claim was
adequate. See id. at 480-82.

Three principal arguments underly this current trend to limit habeas relief to
the factually innocent: (1) considerations of comity and federalism, i.e., avoiding
federal reversal of state court decisions; (2) encouraging finality of criminal convic-
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tions; and (3) avoiding the crowding of federal dockets with floods of habeas peti-
tions.

The concern with the concepts of comity and federalism is best expressed in
Justice Powell's concurring opinion in Schneckloth:

The present expansive scope of federal habeas review has prompted no
small friction between state and federal judiciaries. Justice Paul C. Rear-
don of the Massachusetts Supreme Judicial Court and then President of
the National Center for State Courts, in identifying problems between the
two systems, noted bluntly that "itI he first, without question, is the effect
of Federal habeas corpus proceedings on State courts'. He spoke of the
'humiliation of review from the full bench of the highest State appellate
court to a single United States District Court judge.'

412 U.S. at 263-64.
The emphasis upon. finality of criminal convictions, arguably eroded by habeas

corpus, was stressed by Justice Harlan:

It is, I believe, a matter of fundamental import that there be a visible end to
the litigable aspect of the criminal process. Finality in the criminal law is
an end which must always be kept in plain view. . .. 'Both the individual
criminal defendant and society have an interest in insuring that there will
at some point be the certainty that comes with an end to litigation, and that
attention will ultimately be focused not on whether a conviction was free
from error but rather on whether the prisoner can be restored to a useful
place in the community. . ..' At some point, the criminal process, if it is to
function at all, must turn its attention from whether a man ought properly
to be incarcerated to how he is to be treated once convicted.

Mackey v. United States, 401 U.S. 667, 690-91 (1971) (Harlan, J., concurring in part
and dissenting in part).

The fear of burgeoning dockets caused by an onslaught of § 2254 petitions was
articulated by Justice Powell in Schneckloth, wherein he stated that unrestrained
collateral review jeopardizes finite judicial resources, with such "overextension"
consuming valuable time, the quality of which is "essential to fair adjudication" of
meritorious cases. Schneckloth, 412 U.S. at 261 (Powell, J., concurring).

Despite these considerations, it has been argued that an interpretation of § 2254
so as to limit its scope to protection of only those constitutional rights which bear
on the determination of guilt would be both historically inaccurate and concep-
tually shortsighted. Note, Guilt, Innocence, and Federalism in Habeas Corpus, 65
CORNELL L. REv. 1123, 1140 (1980). With respect to the concern for finality, the
Court itself has noted "[c] onventional notions of finality of litigation have no place
where life or liberty is at stake and infringement of constitutional rights is alleged."
Sanders v. United States, 373 U.S. 1, 8 (1963). Insofar as the Court is concerned with
the workload of federal judges, it is suggested that it is for Congress to allocate
judicial resources:

It is true that 'the resources of our system are finite: their overextension
jeopardizes the care and quality essential to a fair adjudication.' However,
the allocation of those resources is for Congress. Congress is as free to
waste the time of federal judges as it is to waste the taxpayers' dollars and
undoubtedly does both with fair regularity. While judicial economy may be
a legitimate consideration once the central thrust of a jurisdictional grant
has been established, it has no justifiable role in defining that grant. If the
Habeas Corpus Act in fact reaches all custody in violation of the Constitu-
tion, then it is not for judges to draw a distinction between trivial and non-
trivial cases of custody in violation of the Constitution.

Green, Stone v. Powell, The Hermeneutics of the Burger Court, 10 CREIGH'TON L. REV.
655,662 (1977). Finally, it would seem that the considerations of comity and federal-
ism, as expressed by Justice Reardon, are insufficient reasons to restrict the scope
of habeas corpus. Avoiding injury to a state jurist's pride does not seem to justify
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the states' sovereign power entailed by the writ.131 Justice Bren-
nan reminded the majority that the states' sovereign power is
bounded by the Constitution and that the intrusion criticized by
the majority is "that of the supreme law of the land.' 32 It is ques-
tionable whether a federal habeas proceeding in Isaac's case
would intrude on the state's domain. Ohio, on direct appeal, was
given the opportunity to review the merits of Isaac's claims under
the plain error standard, but declined to do so.' 3 3 Inasmuch as
Ohio state courts had the first occasion to examine the constitu-
tional grounds presented by Isaac, federal habeas consideration of
his conviction would not seem to infringe impermissibly upon the
state's sovereign power. 3 4

the heavy price of allowing the deprivation of constitutional rights to remain unad-
dressed in a federal forum.

It is suggested that the true issue underlying the debate over the proper scope
of federal habeas review boils down to whether society, speaking through the
courts, is willing to allow the possible release of an admittedly "guilty" offender in
order that constitutional rights will be passionately honored in the administration
of criminal justice. Society is certainly threatened when an identified violent of-
fender is released from custody and retrial is effectively precluded. Yet society is
also injured, perhaps less immediately but arguably more pervasively, when consti-
tutional safeguards are ignored for the expediency of obtaining individual convic-
tions. As Justice Brandeis warned:

In a government of laws, existence of the government will be imperilled if it
fails to observe the law scrupulously. Our Government is the potent, the
omnipresent teacher. For good or for ill, it teaches the whole people by its
example. Crime is contagious. If the Government becomes a lawbreaker, it
breeds contempt for law; it invites anarchy. To declare that in the adminis-
tration of the criminal law the end justifies the means-to declare that the
Government may commit crimes in order to secure the conviction of a pri-
vate criminal-would bring terrible retribution.

Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting).
The courts must resolve this dispute concerning the proper scope of habeas

corpus so as to adequately protect society from both the criminal and the govern-
ment itself. If the safeguards of the Constitution, as interpreted by the Court, exact
too high a cost upon our ability to protect ourselves from crime, then it is those
safeguards which should be re-evaluated, not habeas corpus, which is simply a re-
medial device for the vindication of those safeguards. See Green, Stone v. Powell:
The Hermeneutics of the Burger Court, 10 CREIGHTON L. REV. 655, 670 (1977).

131. 102 S. Ct. at 1571.
132. Id. at 1582 (Brennan, J., dissenting).
133. See notes 73-76 and accompanying text supra.
134. The Isaac Court speaks of the states' sovereign power as their right to pun-

ish offenders and their efforts to honor constitutional rights. 102 S. Ct. at 1571.
Where a state as in Isaac has refused to examine a constitutional claim on direct
appeal, the state surely cannot contend that its sovereign rights have been impaired
when the alleged claim is reviewed in a federal habeas proceeding, since the state
has already waived its right to exercise its powers of review. Moreover, trial courts
commonly refuse to break new ground regarding constitutional issues, reserving
review for the appellate court under the "plain error" standard. Where a state has
ignored a chance to consider a constitutional issue on direct appeal, the concepts of
federalism seem to suffer little, if any, invasion upon a federal court's grant of § 2254
relief.
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A major question left unanswered after the decision in Isaac is
the meaning of the terms "cause" and "actual prejudice" of the
Sykes two part waiver standard. The Court in Sykes reserved for
future judgment the precise definition of the terms cause and
prejudice, noting only that the standard was narrower than the de-
liberate by-pass test of Fay.135 The failure of the Court to interpret
the cause and prejudice standard has given rise to various con-
structions of the two prong test.

Three sources of authority have advanced possible definitions
of the term "actual prejudice."' 3 6 Justice Black and Judge
Friendly have espoused the view that federal habeas relief should
rest on the prisoner's ability to make a colorable showing of inno-
cence. Justice Black, in his dissent in Kaufman v. United
States,3 7 argued that collateral attack should not be available to
every prisoner who asserts in a habeas petition some constitu-
tional error "regardless of its nature, regardless of his guilt or inno-
cence, and regardless of the circumstances of the case."' 38 Justice
Black stressed that a defendant's guilt or innocence should be one
of the essential elements in considering whether collateral relief
should be allowed. 139 Judge Friendly, in an article quoting Justice
Black, proposed that "with a few important exceptions, convictions
should be subject to collateral attack only when the prisoner sup-
plements his constitutional plea with a colorable claim of inno-
cence. 1 40 Judge Friendly defined a "colorable claim of innocence"
as a showing by a petitioner, after an examination of all the evi-
dence, including evidence illegally admitted and evidence claimed
to have been wrongly excluded or unavailable at the time of trial,
that the jury would have reasonably doubted the petitioner's
guilt.141 Under the interpretation of actual prejudice by both Jus-
tice Black and Judge Friendly, the petitioner would have to
demonstrate, in light of all available evidence (legal and illegal,
excluded and not excluded), the presence of a reasonable doubt
regarding factual guilt.14 2 This interpretation of actual prejudice
seems inconsistent with the language of the habeas statute. Under
section 2254 a prisoner will be granted habeas review on a showing

135. 433 U.S. at 87.
136. See Goodman and Sallet, supra note 130, at 1694-95.
137. 394 U.S. 217, 231 (1969) (Black, J., dissenting).
138. Id. at 235.
139. Id. at 232-33.
140. Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judg-

ment, 38 U. CHL L REv. 142 (1970).
141. Id. at 160.
142. Goodman and Sallet, supra note 130, at 1695.
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that his conviction violates the Constitution.143 Accordingly, the
writ of habeas corpus appears to protect even the factually guilty
as long as a showing of constitutional error is made.'" Conse-
quently, the "colorable claim of innocence" standard for demon-
strating prejudice is much narrower than that required by the
habeas statute. 4 5

A second interpretation of actual prejudice is embodied in Jus-
tice Powell's majority opinion in Stone v. Powell,146 which held
that where a prisoner has had a full and fair opportunity to litigate
a fourth amendment claim on direct appeal, it may not be litigated
in a federal habeas proceeding.147 Stone implies that the writ of
habeas corpus is designed to grant collateral relief only when the
petitioner has not been afforded those constitutional guarantees
essential to the accuracy of the guilt-determining process. 48 In
other words, the habeas petitioner must present a constitutional
claim which has bearing on the basic justice of the incarcera-
tion.14 9 Such a claim would involve the alleged violation of a con-
stitutional right which affected the jury's determination of a
prisoner's guilt or innocence. 50 The Stone analysis of the availa-
bility of habeas relief suggests that a finding of actual prejudice
requires a showing by the petitioner that the constitutional guar-
antees bearing on the reliability of the guilt-determining process
have been foregone.' 5'

The harmless-error rule as announced in Chapman v. Califor-
nia152 entertains a third interpretation of the actual prejudice
standard. 153 In Chapman, the Court dealt with the doctrine of

143. See notes 1-2 and accompanying text supra.
144. Id.
145. See note 130 supra.
146. 428 U.S. 465 (1976).
147. Id. at 494.
148. Goodman and Sallet, supra note 130, at 1695-96.
149. 428 U.S. at 491-92 n.31.
150. See Goodman and Sallet, supra note 130, at 1696-97 (defining a constitu-

tional right bearing on the basic justice of a prisoner's incarceration of a "truth-
furthering" right). Goodman and Sallet deem the traditional example of a truth-
furthering right as the right to assistance of counsel protected by the sixth amend-
ment. Id. Without effective assistance of counsel, the probability of an erroneous
conviction increases. Goodman and Sallet add that an example of a "non-truth-
furthering right" is a fourth amendment claim asserting illegal seizure of evidence.
They found that inclusion of evidence under fourth amendment claims bears a neg-
ative correlation to the reliability of the truth determining processes. Id. at 1697.

151. Goodman and Sallet, supra note 130, at 1697.
152. 386 U.S. 18, 24 (1967). 5 Am. Jun. 2d Appeal and Error § 776 (1962), defines

harmless error as that which is 'trivial, formal, or merely academic, and not preju-
dicial to the substantial rights of the party assigning it ... "

153. Goodman and Sallet, supra note 130, at 1697. Prejudicial error is defined as
"that error which affects the final outcome of the case and adversely affects.., a
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harmless constitutional error, concluding that not all constitu-
tional error must be deemed harmful. 5 4 The Court specifically
held that "before a federal constitutional error can be held harm-
less, the court must be able to declare a belief that it was harmless
beyond a reasonable doubt."'5 5 Under the harmless-error rule as
announced in Chapman, a conviction would be reversed where it
was reasonably possible that the constitutional error influenced
the jury's determination. 5 6 However, the Court in Isaac plainly
ruled out a construction of actual prejudice similar to the harm-
less-error standard when it refused to replace the cause and
prejudice test with the plain-error rule. 5 7

Apart from a showing of "actual prejudice," Sykes prevents
federal habeas review in the presence of a procedural default ab-
sent a showing of "cause" for the default. 5 8 The inquiry into cause
concentrates on why the petitioner failed to comply with state pro-
cedural rules and whether those reasons justify overlooking the
default. 5 9 Guidance for defining cause is minimal. In Graham v.
Maryland, 60 a district court interpreted cause to mean "a reason-
able and valid explanation other than a tactical decision to forego
the available avenue of redress.' 1 61 Cause will typically be found
under circumstances where the defendant could not have ascer-
tained the factual basis for a legal claim prior to the time the claim
should have been presented.162

In Engle v. Isaac, the Court continued to refuse to define the
meaning of cause, but seemed anxious to say what does not consti-
tute cause.'6 3 The Court observed that the futility of presenting a
claim in the state courts will not alone establish cause for a failure

substantial right of the party assigning it." 5 Am. JuR. 2d Appeal and Error § 776
(1962).

154. 386 U.S. at 21-22.
155. Id. at 24. See also Field, Assessing the Harmlessness of Federal Constitu-

tional Error-A Process in Need of a Rationale, 125 U. PA. L REV. 15, 16 (1976),
which gives three interpretations of harmless constitutional error as established in
Chapman:

1. Whether the constitutional error could have contributed to an erroneous
conviction.

2. Whether once the incorrectly admitted evidence is removed, the jury's ver-
dict is still supported by overwhelming evidence.

3. Whether the contaminated evidence is duplicated by admissible evidence.
156. See Saltzburg, The Harm of Harmless Error, 59 VA. L REV. 988, 1014 (1973).
157. 102 S. Ct. at 1575.
158. 433 U.S. at 87.
159. Goodman and Sallet, supra note 130, at 1707.
160. 454 F. Supp. 643 (D. Md. 1978).
161. Id. at 648.
162. Goodman and Sallet, supra note 130, at 1708.
163. 102 S. Ct. at 1580 (Brennan, J., dissenting).
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to comply with state procedural rules.16 4 Nor will the unawareness
of a constitutional claim excuse the defendant's neglect to object at
trial. 165 The Court in Isaac has lengthened the list detailing what
cause is not, making a petitioner's burden to show cause even
heavier.

166

The holding in Isaac places the prospective habeas petitioner
who wishes to avoid violation of a state's contemporaneous objec-
tion rule in a precarious position. The Isaac Court states that it
"might hesitate to adopt a rule that would require trial counsel
either to exercise extraordinary vision or to object to every aspect
of the proceedings in the hope that some aspect might mask a la-
tent constitutional claim."' 67 Nevertheless, the standard the Court
has embraced, i.e., holding defense counsel responsible for any
constitutional claims where the tools to construct such claims
were available, requires a high degree of foresight.168 In light of
the above standard, counsel for the accused should be aware of
cases both within and outside of the trial court's jurisdiction and
recognize any claims which can or should be raised at trial. Even
pursuit of this course of action will not necessarily reveal all poten-
tial grounds for objection. If a state procedural default does occur,
Isaac makes it clear that the habeas petitioner will be required to
show cause for, and actual prejudice from, the default or be barred
from federal collateral review.169 Unfortunately, the Court in Isaac
failed to shed any light on the meaning of the terms cause and
prejudice, leaving petitioners in the dark regarding the burden
they must bear to receive federal habeas relief in the presence of a
procedural default.

CONCLUSION

The Supreme Court's decisions in Rose v. Lundy and Engle v.
Isaac have narrowly construed the availability of federal collateral
relief for habeas petitioners. The holding in Rose, requiring a pris-
oner to exhaust all claims before seeking habeas relief, is not in-
consistent with a reading of the habeas statute. However, the
plurality's determination that a prisoner who severs a "mixed peti-
tion" and proceeds only with exhausted claims risks dismissal of
subsequent federal petitions as an abuse of the writ, seems to be a
misreading of the abusive standard as established in Sanders v.

164. Id. at 1572.
165. See id. at 1573-74. See also notes 90-94 and accompanying text supra.
166. 102 S. Ct. at 1580 (Brennan, J., dissenting).
167. Id. at 1573.
168. See id. at 1580 (Brennan, J., dissenting).
169. See id. at 1573-74.

[Vol. 16



1983] HABEAS CORPUS 559

United States and incorporated in the habeas statute under Rule
9(b). Moreover, the plurality's suggestion forces a prisoner to
choose between the right to speedy relief on the exhausted claims,
and the possibility of release at a later date based on the
unexhausted claims.

The Court in Isaac has reaffirmed application of the cause and
prejudice standard in the presence of a procedural default on fed-
eral habeas review, while continuing to evade defining the terms
cause and prejudice. Nevertheless, the Court has limited a peti-
tioner's ability to demonstrate cause and prejudice, announcing
that cause is not established by the mere futility of presenting a
claim, or by a petitioner's unawareness of a constitutional issue at
the time of trial. In conclusion, the decisions in Rose and Isaac
clearly show an inclination on the part of the Court to restrict the
accessibility of federal habeas relief to state prisoners.

Genevieve Marie Ervin-'83
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