CONSUMER PROTECTION
McCABE v. CITY OF EUREKA: DENIAL OF AN IMPLIED
PRIVATE RIGHT OF ACTION UNDER SECTION 1674
OF THE CONSUMER CREDIT
PROTECTION ACT
INTRODUCTION

Judicial implication of a private right of action' for violation of
a statute has its roots in the ancient English common law doctrine
of ubijus, ibi remedium-where there was a right, there was a remedy.2 An implied right of action has been well-known at common
3
law in American courts.
In 1916, the United States Supreme Court addressed the doctrine of implied rights for the first time in Texas & Pacific Ry. v.
Rigsby.4 In Rigsby, the plaintiff was injured during his employment with the railroad company.5 He sued for damages under a
federal statute 6 which imposed a duty upon all railroad companies
1. A cause of action is "[tihe right which a party has to institute a judicial
proceeding." BLACK'S LAW DICTIONARY 201 (5th ed. 1979). The Supreme Court recently defined cause of action as the authority to enforce statutory rights or obligations. Davis v. Passman, 442 U.S. 228, 239 (1979) (implied private cause of action
allowed as an alternative remedy under the Civil Rights Act of 1964). For a detailed
discussion of the definition of implied causes of action, see Comment, Implied
Causes of Action" A Productof Statutory Constructionor the Federal Common Law
Power?, 51 U. COLO. L. REV. 355, 356-57 (1980) [hereinafter cited as Comment, Implied Causes of Action 1.
2. BLACK'S LAw DICTIONARY 1363 (5th ed. 1979); see also Couch v. Steel, 118
Eng. Rep. 1193, 1198 (K.B. 1854) (plaintiff seaman had right by common law to maintain an action on the case for special damage sustained by breach of a public duty).
The common law remedy for breach of a statutory duty was described to be "when
the duty imposed by statute is manifestly intended for the protection and benefit of
individuals, the common law, when an individual is injured by a breach of the duty,
will supply a remedy, if the statute gives hone." CooLEY'S TREATISE ON THE LAW OF
TORTS 790 (2d ed. 1888).
3. California v. Sierra Club, 451 U.S. 287, 299-300. See notes 62-63 and accompanying text infra. Accord Hayes v. Michigan Central R.R., 111 U.S. 228, 239-40 (1884)
(The implied right to maintain an action for damages depends on the intent of the
legislature in the particular statute and the language employed). For a discussion
of the development of the doctrine of implied rights, see McMahon & Rodos, Judicial Implication of Private Causes of Action." Reappraisal and Retrenchment, 80
DICK. L. REv. 167, 168-70 (1976); Comment, Private Rights of Action Under Title IX,
13 HARV. C.R.-C.L. L. REV. 425, 428-32 (1978).
4. 241 U.S. 33 (1916). Some commentators doubt the validity of Rigsby as precedent for the current generation of implied causes of action. Maher, Implied Private Rights of Action and the FederalSecurities Laws: A HistoricalPerspective, 37
WASH. & LEE L. REV. 783, 787 (1980); Annot., 61 L.Ed.2d 910, 915 (1980).
5. 241 U.S. at 36.
6. Rigsby sued the railroad under § 2 of the 1910 amendment to the Federal
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to keep appliances secure. 7 The statute, however, did not provide
an express private remedy. 8 The Court found, nevertheless, that
the safety of employees and travellers was the principal object of
the statute, and held that an implied right of private action
existed.9
Since the Rigsby decision, the question of what factors a court
should consider in determining whether an implied right exists
has remained unsettled. 10 After Rigsby, and until the 1950s, it was
assumed that since federal courts had jurisdiction to hear the
cases, they had power to grant an implied remedy." Beginning in
the early 1950s, the United States Supreme Court began to limit
the circumstances under which an implied right of action would be
2
granted.'
Safety Appliance Act, ch. 196, § 4, 27 Stat. 531 (1893) (current version found at 45
U.S.C. § 4 (1976)).
7. 241 U.S. at 36-37.
8. Id. at 39.
9. Id. The Court expressly applied the common law maxim of ubi jus, ibi
remedium. Id. at 39-40. The Court's analysis in Rigsby has been categorized as the
"statutory tort" approach to implied rights of action. Note, Implication of Private
Actions From Federal Statutes: From Borak to Ash, 1 J. CORP. L 371, 376 (1976)
[hereinafter cited as Note, From Borak to Ash].
10. Note, An Analytical Frameworkfor Implied Causes of Action: Section 17 of
the Securities Exchange Act and Redington v. Touche Ross & Co., 59 B.U.L. REv. 157,
161 (1979).
11. Greene, JudicialImplication of Remediesfor FederalStatutory Violations:
The Separationof Powers Concerns, 53 TEMP. L.Q. 469, 472-73 (1980); See, e.g., Tunstall v. Brotherhood of Locomotive Fireman & Enginemen, 323 U.S. 210, 213 (1944)
(petitioner's claim for an injunction and damages was a federal right implied from
the statute); Moore v. Chesapeake & 0. Ry., 291 U.S. 205, 216 (1933) (the duty of
master to servant is defined by common law, except as it may be modified by legislation); Texas & N.O.R.R. v. Brotherhood of Ry. & S.S. Clerks, 281 U.S. 548, 569-70
(1929) (rights and remedies are created even if no statutory penalties are
provided).
12. Greene, supra note 11, at 474. The decisions of the Court in the 1950s and
1960s presented conflicting viewpoints. Two major decisions in the 1950s held that
no private cause of action could be implied if the federal statute provided administrative agency enforcement. See T.I.M.E., Inc. v. United States, 359 U.S. 464, 469
(1959) (language in the statute created an administrative remedy rather than a justiciable legal right); Montana-Dakota UtilitiesCo. v. Northwestern Pub. Serv. Co.,
341 U.S. 246, 254 (1951) (issues within the jurisdiction of the administrative agency
should be referred to that agency by the court). In contrast, the Supreme Court in
the 1960s sanctioned a wide range of judicial authority for implying private remedies, dismissing the argument that express administrative enforcement provided in
the statute was automatically exclusive. Greene, supra note 11 at 476. See Allen v.
State Bd. of Elections, 393 U.S. 544, 557 (1969) (a federal statute passed to protect a
class of citizens, although not specifically authorizing members of the protected
class to institute suit, nevertheless implied a private right of action); J.I. Case Co. v.
Borak, 377 U.S. 426, 433 (1964) (federal courts may use any available remedy to
make good the wrong inflicted). "The congressional-judicial remedial partnership
of the 1960's did not survive the Supreme Court's decisions of the 1970's." Greene,
supra note 11 at 478.
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This note examines the recent Eighth Circuit decision in McCabe v. City of Eureka, 13 in which the court held there was no implied private right of action under section 1674 of the Consumer
Credit Protection Act where the plaintiff was allegedly discharged
due to a wage garnishment. 14 This note reviews the test factors
which the United States Supreme Court has mandated as dispositive in a court's determination of whether a cause of action should
be implied in a federal statute, and then analyzes the recent McCabe decision in light of those Supreme Court guidelines.
BACKGROUND

JudicialDevelopment of an Implied PrivateRight of Action
In its holding, the majority in McCabe relied primarily on the
four-pronged test first articulated by the Supreme Court in Cort v.
Ash.' 5 In Cort, the Court attempted to impose some order on the
ad hoc approach previously taken by courts in inferring private
16
rights of action.
The defendants in Cort had allegedly violated a federal law' 7
by spending corporate money for political purposes.' 8 A shareholder of the corporation brought a derivative suit against the trust
and individual trustees, alleging illegal corporate expenditures' 9
and seeking compensatory and punitive damages in favor of the
corporation. 20 The federal district court granted the defendant's
motion for summary judgment in an unpublished opinion. 2 1 The
issue on appeal was whether a private right of action for damages
against corporate directors could be implied under the federal statute. 2 2 The Third Circuit reversed the district court and held that a
private right of action was proper.23 On certiorari, the Supreme
Court reversed 24 and dismissed the suit, holding that the inference
of a private right of action for damages on behalf of a corporation
13. 664 F.2d 680 (8th Cir. 1981).
14. Id. at 683. The Consumer Credit Protection Act can be found at 15 U.S.C.
§§ 1601-1691f (1976).
15. 422 U.S. 66 (1976). For a succinct discussion of the development of implied
rights from Rigsby to Cort, see McMahon & Rodos, supra note 3, at 169-80; Note,
From Borak to Ash, supra note 9 at 373-94 (1976).
16. Comment, Section 17(a) of the SecuritiesAct of 1933. Implication of a Private Right of Action, 29 U.C.L.A. L. REV. 244, 253-54 (1981).
17. 18 U.S.C. § 610 (1970 & Supp. III 1973).
18. 422 U.S. at 71.
19. Id.
20. Id. at 71-72.
21. Id. at 73.
22. Id. at 68.
23. Ash v. Cort, 496 F.2d 416, 424 (3d Cir. 1974).
24. 422 U.S. at 85.
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would intrude into an area traditionally committed to25 state law
without aiding the main purpose of the federal statute.
The Cort opinion is significant because it defined four major
factors to help courts determine whether a private right of action
should be judicially implied: 26 (1) whether the plaintiff is a member of a class for whose special benefit the statute was enacted;
(2) whether there is any indication of legislative intent, explicit or
implicit, either to create such a remedy or to deny one; (3) whether
it is consistent with the underlying purposes of the legislative
scheme to imply such a remedy for the plaintiff; and (4) whether
the cause of action is one traditionally relegated to state law, in an
area basically the concern of the states, so that it would be inap27
propriate to infer a cause of action based solely on federal law.
The four-pronged test in Cort narrowed the scope of implied remedies. 28 Judicial implication of a private right of action was no
longer automatic once a violation of a federal statute occurred
which caused individual injury. 29 As a result, the Cort factors represented a synthesis and refinement of tests previously examined
30
by the Court.
The first inquiry under Cort was whether the statute was enacted for the benefit of a special class of which the plaintiff was a
member. 31 Where the language of the statute explicitly conferred
a right or duty on a class of persons, the Supreme Court generally
had endorsed the propriety of implying a private right of action.3 2
Cort's "benefited class" inquiry modified precedent by denying a
cause of action to incidental beneficiaries, 33 thereby essentially involving a determination of whether the plaintiff had standing to
25. Id. The legislative history in Cort was silent about congressional intent to
create an implied right. The Court considered it inappropriate to infer that the
express remedies in one section of the statute were intended to be the exclusive
remedies for the entire federal scheme. Id. at 82, n.14. Nevertheless, the Court presumed that silence reinforced the conclusion that the expectation, if any, was that
the relationship between the corporation and its stockholders would continue to be
entrusted entirely to state law. Id. at 84-85. One commentator criticized the Court's
holding as an erroneous use of the maxim expressio unios est exclusio alterius (the
expression of one thing is the exclusion of the other). From Borak to Ash, supra
note 9, at 378, 385.
26. Id. at 78. See Annot., 61 L.Ed.2d 910, 914-15 (1980).
27. 422 U.S. at 78.
28. Comment, Implied Private Rights of Action for Damages Under Title IXLieberman v. University of Chicago, 16 GA. L. REV. 511, 516 (1982).
29. Id.

30. Id.
31.
32.
33.

422 U.S. at 78.
Id. at 82.
Id. at 81-82.
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sue.3 4 Thus, the Supeme Court directed lower courts to examine
not only the primary purpose for which the statute was enacted,
35
but also who it was meant to protect.

The second factor under the Cort analysis required examination of the statute at issue and its legislative history to determine if
Congress intended a remedy to be created or denied. 36 If it was
clear that the federal statute had granted a class of persons certain
rights then it was not necessary to show an intention to create a
private right of action, although an explicit purpose to deny such a
remedy would be controlling. 37 The Cort decision specifically refuted the argument that congressional denial of a private remedy
could be inferred if private remedies were expressly provided in
certain sections of the statute, but not in others. 38 The Court found
that "this excursion
into extrapolation of legislative intent entirely
39
unilluminating."
The third judicial inquiry fashioned in Cort was whether an
implied right was consistent with the underlying purposes of the
legislative scheme. 4° The Supreme Court reminded the lower
courts that it was their duty to provide remedies that are neces41
sary to effect the congressional purpose.
The final Cort factor examined whether judicial implication of
a private right intruded upon a subject matter which was traditionally regarded as a state concern. 42 If so, the Supreme Court stated
that an intrusion is allowable only when implied federal remedies
43
aid the main purpose of the legislation.
Cort's aftermath suggested that it had represented an uneasy
34. Maher, supra note 4, at 797.
35. 422 U.S. at 80-82. In Cort, the primary purpose of the statute was to ensure
that federal elections were free from the power of corporations. The Court denied a
private right since protection of an ordinary shareholder was a secondary concern.
Id. at 81.
36. Id. at 78.
37. Id. at 82.
38. Id. at 82 n.14.
39. Id.
40. 422 U.S. at 78.
41. Id. at 84. The Court held that since the proposed implied cause of action
did not aid the primary congressional goal it failed to satisfy the third test factor.
Id. This conclusion has been criticized as weak, since damage suits could probably
chill federal violations. Note, From Borak to Ash, supra note 9, at 386.
42. 422 U.S. at 78. For an interesting discussion of the fourth Cort factor, See
Maher, supra note 4, at 797.
43. 422 U.S. at 84-85. The Court asserted that corporate fiduciary duties had
traditionally been an area of state concern in which the federal government ought
not to become involved. Since the federal remedy would not aid the primary goal of
the statute, the Court refused judicial implication. Id. at 84.
These considerations "illustrated a reversal from prior case laws, under which
federal causes of action were implied except in extraordinary cases." Morrison,
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compromise and a considerable failure of communication among
the participating Justices." One problem was the lack of guidance
the decision gave to the lower courts in determining the relative
weight for each prong of the four part test.45 Cort had utilized congressional intent as one of four apparently equal factors, 46 but the
47
Supreme Court announced in Cannon v. University of Chicago
that the entire purpose of the four part Cort formula was to ascertain congressional intent.48 This was an important change of emphasis, since the Court framed the implication issue as a question
50
49
of statutory construction, thereby restricting the Cort inquiry.
Cannon revealed intense disagreement among the members of
the Court over the propriety of judicial implication of federal remedies. 51 During the year Cannon was decided, the Supreme Court
Rights Without Remedies. The Burger Court Takes the Federal Courts Out of the
Business of ProtectingFederal Rights, 30 RUTGERS L. REV. 841, 855 (1977).
44. Maher, supra note 4, at 796.
45. Note, Implied Private Remedy Under Federal Regulatory Statute-Batton
v. Shiffrin, 46 J. Am L. & COM. 845, 853 (1981).
46. Greene, supra note 11, at 480.
47. 441 U.S. 677 (1979). Decided four years after Cort, the plaintiff in Cannon
brought suit under Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 16811686 (1976), alleging she had been denied admission to medical school because of
her sex. The court of appeals affirmed the district court's dismissal of the case
since Title IX did not provide an express right of action. The Supreme Court reversed. In its opinion, the Court carefully analyzed the four test factors identified
by Cort, and found all served to identify congressional intent and supported the
inference of the existence of a private remedy. Id. at 677-701. See generally Maher,
supra note 4, at 800-801. For an in depth analysis of Cannon and sex discrimination,
see Note, Cannon v. University of Chicago: Civil Rights and Private Wrongs. A
New Remedy, 48 UMKC L. REV. 487 (1980); Note, Broadening Access to the Courts
and Clarifying Judicial Standards: Sex Discrimination Cases in the 1978-1979
Supreme Court Term, 14 U. RICH. L. REV. 515 (1980); Comment, How to Cure Your
Sex DiscriminationIlls: Take One Title IX PrivateAction and Cannon v. University
of Chicago, Then Sue Them in the Morning, 1980 UTAH L. REV. 629.
48. 441 U.S. at 688. The Cannon majority avoided weighing the four Cort factors since all four supported the implication of a private remedy. Id. at 709.
49. The term "statutory construction" was used by the Court in Cannon to remind courts that judicial remedial implication was no longer automatically available simply because a federal statute had been violated and some person harmed.
Congressional intent to allow an implied cause of action was necessary before
courts could apply the remedy, and indicia of such legislative intent could be discerned through an analysis of the four Cort factors. 441 U.S. at 688.
50. Greene, supra note 11, at 479-80. In a concurring opinion, Justice Rehnquist
was joined by Justice Stewart in warning Congress to specify in future statutes if a
private remedy was intended:
Not only is it "far better" for Congress to so specify when it intends private
litigants to have a cause of action, but for this very reason this Court in the
future should be extremely reluctant to imply a cause of action absent such
specificity on the part of the Legislative Branch.
441 U.S. at 718.
51. See Greene, supra note 11, at 483; Maher, supra note 4, at 800-01. Justice
Powell's dissent is particularly noteworthy, since he asserted that a private right of
action should not be implied absent compelling evidence of congressional intent.
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considered the issue of implied rights at least four times. 52 Two
securities cases, Touche Ross & Co. v. Redington,53 and Transamerica Mortgage Advisers v. Lewis (TAMA) 54 articulated the view
441 U.S. at 749. This strict statutory construction approach was adopted in later
Supreme Court holdings. See notes 52-63 and accompanying text infra.
52. Cannon v. University of Chicago, 441 U.S. 677, 717 (1979) (an implied right of
action held to exist under Title IX of the Education Amendments of 1972); Chrysler
Corp. v. Brown, 441 U.S. 281, 285 (1979) (no implied rights under the Freedom of
Information Act); Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 24
(1979) (no private right for damages implied under the Investment Advisors Act of
1940); Touche Ross & Co. v. Redington, 442 U.S. 560, 576 (1979) (no implied cause of
action exists under § 17(a) of the Securities Exchange Act) (see notes 52-61 and
accompanying text infra for further discussion of the Transamerica and Touche
cases).
53. 442 U.S. 560. In Touche Ross & Co. v. Redington, a securities brokerage firm
had become insolvent. Id. at 564. A suit was brought by the firm's trustee against
the accounting firm which had prepared reports of financial condition for the brokerage. Id. at 565. The plaintiff alleged the defendant had violated § 17(a) of the
Securities Exchange Act of 1934, Id. at 563, by improper conduct in auditing and
certifying the financial statements of the defunct brokerage. Id. at 565-66. The district court dismissed the complaint, holding no private cause of action was granted
under the federal statute. Id. On appeal, the Second Circuit reversed, finding that
the statute imposed a duty on the defendant, and that the customers of the brokerage firm fell within the protected class of persons, based on analysis of the four Cort
factors. Id. at 566-67. On certiorari, the Supreme Court reversed, finding that the
plaintiff was not a member of the class protected by statute and emphasizing that
the existence of an implied remedy was based solely on statutory construction. Id.
at 567.
The Court in Touche utilized a means of strict statutory construction to determine if Congress intended the existence of an implied remedy. Comment, Implied
Causes of Action, supra note 1, at 361. This strict statutory construction was essentially a revitalization of the judicial maxim expressio unius est esclusio alterius
(that the existence of express remedies excluded the implication of other remedies). Comment, Implied Rights of Action in Federal Legislation, 1980 DUKE L.J.
928, 935. This standard was distinctly different from the statutory construction
mode employed by the Court in Cannon. See note 49 supra. For an analysis of the
differences in statutory construction between Cannon and Touche, see Steinberg,
Implied Private Rights of Action Under Federal Law, 55 NOTRE DAME LAw. 33
(1979).
54. 444 U.S. 11 (1979). TAMA helped clarify the strict statutory construction
standard adopted in Touche by expressly recognizing the maxim that the existence
of express remedies excluded the implication of other remedies. Id. at 19-20. In
TAMA, the shareholder of a real estate investment trust sought damages in a derivative action against the trust, individual trustees, an investment advisor and two
corporations. Id. at 13. The plaintiff claimed the defendant had committed various
frauds and breached its fiduciary duty in violation of the Investment Advisors Act
of 1940, codified in various parts of 15 U.S.C. Id. at 13. On certiorari, the Supreme
Court held that the statute did not authorize private suits for damages. Id. at 24.
The TAMA Court considered it highly improbable that Congress would absentmindediy forget to provide an express private right of action in the statute. Id. at
20. For an analysis contrasting the differences in statutory construction between
the Cannon holding and the Touche and TAMA holdings, see Note, Implied Private
Rights of Action Under the SecuritiesAct of 1933 Section 17(a), 14 U. MICH. J.L. REF.
563, 567-69 (1981). For discussion on TAMA and the Investment Advisors Act, see
The Supreme Court, 1979 Term, 94 HA-xv. L. REv. 75, 279-88 (1980); Note, The Investment Advisers Act of 1940 and the Supreme Court, 6 DEL. J. CORP. L 54, 76-78 (1981).
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that federal courts lacked the power to grant relief for statutory
violations unless Congress manifested a specific intent to confer
that power.55
The Touche decision modified Cort by synthesizing the first
three Cort factors to determine legislative intent.5 6 This synthesized approach required an inquiry into: (1) the language and focus of a statute; (2) its purpose; and (3) its legislative history. 57 If
these Touche factors weighed against judicial implication of a private right of action, a court need not consider the fourth Cort factor.58 Additionally, in direct opposition to Cort, the Touche opinion
declared that either a silent legislative history, or express private
remedies provided in sections of a statute which "flanked" the silent section, raised a strong presumption against an implied remedy.5 9 TAMA went one step beyond Touche by distinctly
exhibiting the Court's reluctance to create judicially a private right
of action. TAMA reaffirmed in unequivocal language the Court's
strict statutory construction test, and emphasized the duty of Congress expressly to provide private remedies if such were intended
to exist. 60 The strict statutory approach imposed by Touche and
TAMA resulted in harsh restrictions, if not an absolute refusal, by
the Court to exercise judicial power to imply actions when the
55.

Frankel, Implied Rights of Action, 67 VA. L. REV. 553, 563-64 (1981). The

article noted that, unfortunately, the Court presented no clear rationale for its restrictive interpretation of the availability of implied rights. Id. at 563.
56.

Comment, Confusing Signals From the Burger Court, 16 TULSA L.J. 91, 103

n.92 (1980). Justice Rehnquist determined that the four Cort factors were not entitled to equal weight. Id. at 103.
Some commentators believe that the modified Touche prongs were a combination of only the first two Cort factors. See Note, Federal Courts-Implied Rights of
Action, 21 B.C.L. REV. 1143, 1168 (1980); Comment, Section 17(a) of the Securities

Act of 1933, 29 U.C.L.A. L. REV. 244, 254-55 (1981).
57. 442 U.S. at 575-76. Since neither the language nor the legislative history of
the disputed federal statute in Touche hinted at the existence of a private right, the
Court declared that the central question of congressional intent was answered in
the negative. Id. at 576.
58.

Id.

59. Id. at 571-72.
60. 444 U.S. at 20-21. The TAMA Court considered that "[iIn view of these express provisions for enfocing the duties imposed by § 206, it is highly unprobable
that 'Congress absentmindedly forgot to mention an intended private action.'" Id.
at 20. (quoting Cannon, 441 U.S. at 742) (Powell, J., dissenting). The decision in
TAMA appeared to agree with the view expressed by Justice Powell in his dissent
in Cannon, in which he evinced fear that the Court, by allowing judicial implication,
was substituting its own belief as to the desirability of private enforcement instead
of ascertaining and upholding legislative intent. Compare Cannon, 441 U.S. at 740
with TAMA, 444 U.S. at 20-22. See Underwood, Transamerica Mortgage Advisors,
Inc. v. Lewis: An Analysis of the Supreme Court's Definition of an Implied Right of
Action, 7 PEPPERDINE L. REV. 533, 548 (1980).
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61

need arose.
Supreme Court decisions subsequent to Touche and TAMA re62
affirmed the Court's strict construction of federal statutes.
Courts were required to reject implied private rights of action unless statutory language singled out a class of beneficiaries and explicitly conferred upon them a right to be protected from specified
61. Comment, supra note 1, at 355.
For a discussion of Touche and TAMA in conjunction with the federal securities
acts, see Scholl & Perkowski, An Implied Right of Action Under Section 17(a): The
Supreme Court Has Said "No," But is Anybody Listening?, 36 U. MIAMI L.REV. 41,
57-64 (1981); Note, An Implied Right of Action for Issuers Under Section 13(d) of the
Securities Exchange Act of 1934, 61 B.U.L. REV. 933, 941-53 (1981), [hereinafter cited
as Note, An Implied Right of Action for Issuers 1; Note, Section 13(d) of the Securities Exchange Act: After Touche Ross and Transamerica,Does An Issuing Corporation Have An Implied Private Cause of Action for Injunctive Relief., 31 CASE W.
RES. L. REV. 532, 558-65 (1981); Comment, The FederalSecuritiesActs: The Demise of
the Implied Private Rights Doctrine?, 1980 U. ILL. L.F. 627, 638-52; Comment, The Implication Doctrine After Touche Ross and Transamerica: The State of Implied
Causes of Action in Federal Regulatory Statutes, 26 ViLL. L. REV. 433, 442-52 (1981);
Comment, Section 13(d) of the '34 Act: The Inference of a Private Cause of Action
for a Stock Issuer, 38 WASH. & LEE L. REV. 971, 976-80 (1981).

62. Kaplan, Implied Causes of Action, 8 LrMGATION 33, 63-64 (Summer 1982).
The Supreme Court heard three cases in 1981 involving implied rights. In Universities Research Ass'n. v. Coutu, 450 U.S. 754 (1981), an association had entered
into a government contract to perform only such services which were not regulated
by the Davis-Bacon Act, 40 U.S.C. § 27a(a) (1976 & Supp. IV 1980). Id. at 762-63. An
ex-employee sued the association for back wages and damages under the statute,
alleging the association had violated the conditions in its government contract exempting it from federal regulation. Id. at 764-65. The Supreme Court unanimously
concluded that nothing in the language, history or purpose of the federal statute
suggested that Congress had intended an implied right of action should exist. Id. at
771-82.
In Northwest Airlines, Inc. v. Transport Workers Union, 451 U.S. 77 (1981), the
plaintiff sought to establish the defendants' joint liability for retroactive payments
previously determined to be due female flight attendants. Id. at 79. The Supreme
Court denied the implication of a private right of action under both the Equal Pay
Act of 1963, 29 U.S.C. § 206(d) (1976 & Supp. V 1980), and Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e-2 (1976 & Supp. IV 1980). Id. at 79, 94.
In California v. Sierra Club, 451 U.S. 287 (1981), two private citizens and an environmental organization sought to enjoin the construction and operation of water
diversion facilities by the defendant. Id. at 289. After examining the statute's language and legislative history, the Court denied an implied right of action under the
Rivers and Harbors Appropriation Act of 1899, 33 U.S.C. § 403 (1976 &Supp. IV 1980).
Id. at 293-98.
The Supreme Court applied the restrictive analysis of Touche and TAMA in all
three cases. The language of the applicable statute had to explicitly confer a direct
right on the plaintiff. In addition, a silent legislative history remained a substantial
barrier to judicial implication. These two factors were substantively dispositive despite the Supreme Court's procedural reversion to the original four-pronged Cort
inquiry. Note, An Implied Right of Action for Issuers, supra note 61, at 946-48. See
Sierra Club, 451 U.S. at 293, 297. "Thus, statutory language that merely benefits the
general public, directs agency action, or regulates the plaintiffs conduct does not
evidence legislative intent to create a remedy." Note, An Implied Right of Actionfor
Issuers, supra note 61, at 946.
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conduct. 63 These decisions indicated, however, that there was a

conflict within the Court as to the proper indicia of legislative intent.64 Four Justices advocated the strict statutory construction
approach to ascertain legislative intent, 65 but four others indicated
a preference for the more flexible Cort approach, which allowed
the judiciary to supplement federal legislation in appropriate circumstances. Justice Blackmun,66however, did not manifest strong
preference for either approach.
63. Prentice, Implied Rights of Action: Of Commodities and the Future, 17
WAKE FOREST L. REV. 911, 925-26 (1981); Stewart & Sunstein, Public Programsand
Private Rights, 95 HARv. L. REV. 1193, 1305 (1982).
64. Comment, The Status of the Implied Private Cause of Action Under the
Commodity Exchange Act, 30 EMORY L.J. 631, 659-60 n.178 (1981).
The Court found in Northwest Airlines v. Transport Workers, 451 U.S. 77 (1981),
that a silent legislative history was not an automatic presumption against an implied right. Id. at 94. It was also permissible to isolate and construe most favorably
toward the plaintiff certain statutory provisions in determining congressional intent
which, the Court conceded in dicta, could be inferred from some other source besides the language or structure of the statute. Id. at 92-94. This was a retreat from
the Touche presumption against judicial remedies when either the legislative history of a statute was silent, or when there existed express remedies flanking the
silent statute. Touche, 442 U.S. at 571-72.
Unexpectedly, the Court in Northwest Airlines also recognized the responsibility of federal courts to enforce the significant body of federal common law which
traditionally had been created by judicial implication. The Court emphasized, however, that federal lawmaking power was vested in Congress, and that once Congress
addressed an issue-even an issue previously governed by judicial implication-the
statute would be scrutinized by the courts under the strict statutory construction

standard. 451 U.S. at 95.
Eight days later, the Supreme Court unanimously denied an implied right of
action in California v. Sierra Club, 451 U.S. 287 (1981). In a concurring opinion, Justice Stevens commented that the disputed federal statute had been enacted during
a time when the legal presumption favored implied remedies. Judicial implication
of a private cause of action was a well-known practice at common law and in American courts. Justice Stevens reasoned that members of Congress had probably assumed, and quite correctly at that time, that federal courts would follow the ancient
maxim ubi jus, ibi remedium and imply a private right of action. Despite this historical background, Justice Stevens concurred with the majority opinion, since he
believed that it was more important to adhere to the analytical approach the Court
had adopted, than to base his vote on his own opinion about congressional assumptions in 1890. Id. at 298-301.
Justice Rehnquist, joined by Justices Stewart, Powell and Chief Justice Burger,
also concurred, but pointed out that the majority opinion placed greater emphasis
on Cort than was warranted in light of several more recent decisions, which made
clear that the Cort factors were merely guides in the central task of ascertaining
legislative intent. Id. at 302. Justice Rehnquist reminded the majority that Touche
and TAMA had shown that the Cort factors were not of equal weight, and that
courts "need not mechanically trudge through all four of the factors when the dispositive question of legislative intent has been resolved." Id.
65. Justices Stewart, Powell, Rehnquist and Chief Justice Burger. See Underwood, supra note 60, at 550. Justice Stewart retired from the Supreme Court in 1982
and was replaced by Justice O'Connor.
66. Id. Justices Brennan, Marshall, Stevens and White advocated a more flexible policy of judicial implication.
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In June 1981, a few months before the Eighth Circuit heard arguments on McCabe, the Supreme Court again addressed the issue of implied rights. In Middlesex County Sewerage Authority v.
National Sea Clammers Association,67 a fisherman and an association of shell fishermen sought damages based on alleged violation
of two federal statutes. 68 In rejecting arguments in favor of an implied remedy, the Supreme Court held the statute in question provided a comprehensive and specific enforcement scheme, which
demonstrated that Congress intended not only to exclude implied
rights of action but also to supplant any remedy that otherwise
would be available. 69 The Court denied an implied remedy, based
70
upon an inquiry pursuant to the Touche criteria.
Justice Stevens concurred, but reminded the Court that Congress had the liberty to leave remedial avenues open. 71 Justice
Stevens reviewed the history of granting judicial relief by implied
rights, and criticized the recent trend in the Court which denied
"relief with little more than a perfunctory nod to the Cort v. Ash
factors. '72 Although he agreed with the Court's holding, he
reached that conclusion by examining the statute under traditional
73
common law analysis, which Cort had framed in its initial query.
As a result of the Supreme Court cases which had been decided subsequent to Cort v. Ash, the four-pronged Cort analysis
appeared to be modified.7 4 Cort provided the foundation for the
Court's later development, in Touche, of a strict statutory construction to determine if Congress intended an implied remedy to exist.75 The test employed when McCabe v. City of Eureka was
decided, therefore, focused upon the language, purpose and legis67. 453 U.S. 1 (1981).
68. Id. at 4-5. The two statutes were the Federal Water Pollution Control Act,
86 Stat. 816, as amended, codified in various part of 33 U.S.C. (1976 & Supp. V 1981),
and the Marine Protection, Research, and Sanctuaries Act of 1972, 86 Stat. 1052, as
amended, codified in various parts of 33 U.S.C. (1976 & Supp. V 1981).
69. 453 U.S. at 20. See Northwest Airlines, 451 U.S. at 93-94: "The comprehensive
character of the remedial scheme expressly fashioned by Congress strongly evidences an intent not to authorize additional remedies." The Court in Northwest
Airlines essentially attributed this rule to the maxim expressio unios exclusio alterius. Id. at 93-94 n.30. Note, however, that strict adherence to the maxim would exclude implied remedies if the statute merely provided an express remedy.
Application of the maxim traditionally did not depend on whether the express remedy was comprehensive in character. See notes 53-54 and accompanying text supra.
70. 453 U.S. at 13, 21.
71. Id. at 22, 28 (Stevens, Blackmun, J.J., concurring in part and dissenting in

part).
72. Id. at 25. The majority referred to Cort only once in its opinion. Id. at 17.
73. Id. at 32-33.
74. See notes 53-73 and accompanying text supra.
75. Id. One commentator views the Touche standard as an overreaction by the
Court to the proliferation of litigation resulting from judicial implication of private
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lative history of a statute. 76 The primary duty of a court was discerning legislative intent, and the presumption usually weighed
against judicial implication. 77 Subsequent to the Eighth Circuit's
decision in McCabe, the Supreme Court in Merrill Lynch v. Curran78 modified the standard used to determine whether federal
statutes implied private rights of action. Merrill Lynch was a consolidation of four cases 79 involving alleged violations of the Commodity Exchange Act. 80 In one of these cases, the Sixth Circuit
determined that a private right of action could be judicially implied
from the statute. 81 Similarly, in the other cases, the Second Circuit held that although a private right of action to recover damages
was not expressly provided in the statute, a remedy.could be found
by implication.8 2 The Second Circuit based its holding on the fact
that implied rights under the Commodity Exchange Act had generally been thought to exist prior to the 1974 amended Act 83 and that
84
Congress had exhibited a desire to preserve that right.
On certiorari, in a five to four opinion,8 5 the Supreme Court
affirmed the holdings in the four consolidated cases. 86 Justice Stevens wrote a lengthy opinion emphasizing that the key to implied
rights remained in discerning congressional intent 87 and that the
increased complexity of federal litigation demanded much more
careful scrutiny of legislative intent than pre-Cort cases had rerights and the erosion of victim compensation regulation. See Stewart & Sunstein,
supra note 63, at 1302-03.
76. See notes 56-63 and accompanying text supra.
77. Id. See also Prentice, supra note 63, at 925-26.
78. 102 S. Ct. 1825 (1982).
79. Curran v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 622 F.2d 216 (6th Cir.
1980). The Supreme Court heard argument in Merrill Lynch with three Second Circuit cases consolidated: New York Merchantile Exchange v. Leist, Clayton Brokerage Co. v. Leist, Heinhold Commodities, Inc. v. Leist, 102 S. Ct. at 1825.
80. 102 S. Ct. at 1827. 7 U.S.C. § 1 (1976 & Supp. IV 1980). For background information on the Commodity Exchange Act, see Davis, The Commodity Exchange Act.
Statutory Silence is Not Authorizationfor Judicial Legislation of an Implied Private Right of Action, 46 Mo. L. REV. 316, 317-23 (1981); Prentice, supra note 63, at
926-29; Comment, supra note 64, at 635-43.
81. 622 F.2d at 236. For an analysis of the Sixth Circuit decision in Merrill
Lynch, see Note, Curran v. Merrill Lynch, Pierce, Fenner& Smith, Inc.: The Continued Validity of an Implied Private Right of Action Underthe Commodity Exchange
Act, 22 WM. & MARY L. REV. 579, 581-86 (1981).
82. Leist v. Simplot, 638 F.2d 283, 322 (2d Cir. 1980). For an analysis of the Second Circuit decision, see Commodities Regulation-Leistv. Simplot-Implied Right
of Action Under the Commodity Exchange Act, 6 J. CORP. L 657, 664-79 (1981).
83. 638 F.2d at 299.
84. Id. at 322.
85. Justice Powell filed a dissent in which Chief Justice Burger and Justices
Rehnquist and O'Connor joined. 102 S. Ct. at 1848.
86. Id.
87. Id. at 1839.
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quired.88 The majority acknowledged, however, that a vast body of
legislation had been enacted during a period of time when courts
had liberal discretion to imply private rights of action under federal statutes.89 Therefore, to properly assess the intent of Congress, the initial focus must be on the state of the law at the time
the legislation was enacted. 90 When Congress enacted new legislation, the inquiry focused on whether Congress had intended to
"create a private remedy as a supplement to the express enforcement provisions of the statute." 91 Furthermore, when Congress acted in a statutory context in which an implied remedy had already
been recognized by the courts, the inquiry focused on whether
92
Congress intended to preserve the pre-existing remedy.
The Merrill Lynch majority reviewed the legislative history of
the Commodity Exchange Act to divine congressional intent and
concluded an implied right had been preserved in the 1974 amendment to the Act,93 thereby making it unnecessary to analyze all
four Cort factors when the dispositive question of legislative intent
had been resolved.94 However, having determined that Congress
preserved an implied right of action under the statute, the Court
then applied the four Cort factors in determining whether the peti95
tioners had standing to sue under the implied remedy.
88. Id. at 1838-39.
89. See Id. at 1837-38. The Merrill Lynch majority specifically refuted the argument that judicial recognition of an implied private remedy violated the separation
of powers doctrine. "'Courts ... are organs with historic antecedents which bring
with them well-defined powers. They do not require explicit authorization for familiar remedies to enforce statutory obligations.'" Id. at 1838 (quoting MontanaDakota Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 261-62 (1951) (Frankfurter,
J., dissenting)) (citations omitted).
Justice Powell vigorously argued against judicial implication of private remedies based in part on the belief that in granting an implied remedy, the Court interfered with legislative duties and violated the separation of powers doctrine. In
reply to the Merrill Lynch majority, Justice Powell tersely but firmly stated in his
dissent:
Despite the Court's allusion to the lawmaking powers of courts at common
law... this view is inconsistent with the theory and structure of our constitutional government.
For reasons that I have expressed before, I remain convinced that "we
should not condone the implication of any private right of action from a
federal statute absent the most compelling evidence that Congress in fact
intended such an action to exist."
102 S. Ct. at 1854-55, (quoting Cannon, 441 U.S. at 749 (Powell, J., dissenting)).
For a discussion of judicial remedial policy making and the separation of powers doctrine, see Greene, supra note 11, at 483-94; Comment, supra note 1, at 377-80.
90. 102 S. Ct. at 1839.
91. Id. (emphasis added).
92. Id.
93. Id. at 1844.
94. Id.
95. Id. at 1844-48. The defendant in Merrill Lynch alleged that the plaintiff was
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Merrill Lynch appeared to modify further the implied remedy
test by resurrecting all four prongs of Cort and prefacing the analysis with a new inquiry into the state of the law at the time the legislation was enacted. This reasoning departed from the thrust of the
Court's recent decisions in the area of implied rights. 96 Until Merrill Lynch, the Court had attempted to divest itself of its judicial
power to supplement statutory remedies, whereas the Merrill
Lynch majority struggled to preserve it. Therefore, it is important
to analyze McCabe in terms of both pre-McCabe law and post-McCabe precedent.
Legislative History
Since all of the tests employed by the Supreme Court focus
upon the legislative history of the statute in question, the history
of the Consumer Credit Protection Act (Act), 97 the statute at issue
in McCabe, is relevant. The Act was passed by Congress in 1968 in
response to an urgent need for consumer protection in credit
not within the class of protected beneficiaries. The Court broadly interpreted the
statute, which prohibited general types of conduct, to include within its protection
the special group of persons in which the defendant was a member. Id. at 1844-45.
Originally the first Cort inquiry required that the language of the statute specifically confer a right on the class of persons it protected. See notes 31-35 and accompanying text supra. The Merrill Lynch Court admitted that "[u Inder Cort v. Ash,
the statutory language would be insufficient to imply a private cause of action
under these sections." 102 S. Ct. at 1845. It was unnecessary, however, to confront
this conflict, the Court held, since the immediate issue involved a remedy which
had existed prior to Cort. Id. at 1845-46. The Court assumed that Congress had
amended the statute fully aware that private remedies were judicially implied
under the securities laws, and therefore Congress intended to create similar rights
for the special beneficiaries of the commodities legislation. Id. at 1846 n.92. The
Court also applied the original third and fourth Cort factors favorably to support its
decision to recognize an implied private right of action under the statute. Id. at
1847.
Justice Powell, in a strong dissent, criticized the Merrill Lynch majority for a
decision which rested upon erroneous decisions by lower federal courts and congressional inaction. He attacked the majority holding as being incompatible with
the constitutional mandate for separation of powers, and claimed that the majority's rationale lacked support both in logic and in law. Justice Powell reiterated
that the dispositive question for the courts in implication cases was congressional
intent. Had the majority given even token deference to this time-honored test, it
would have been indisputable that an implied right did not exist. Id. at 1848-49.
Justice Powell claimed there was no persuasive evidence of affirmative congressional intent to recognize implied rights, and the majority relied upon congressional
ratification by silence of judicial error to approve an implied remedy. Id. at 1854.
He warned the Court that its new policy on judicial implication could seriously disrupt the regulatory schemes enacted by Congress, and he speculated that failure to
return to the Touche test would "encourage the discovery of private causes of action
of which Congress never dreamed." Id. at 1855 n.17.
96. Id. at 1853-55 (Powell, J., dissenting).
97. Pub. L. No. 90-321, 82 Stat. 146, codified in various parts of 15 U.S.C. (1976 &
Supp. IV 1980).
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transactions. 98 By 1967, consumer credit had become an essential
feature of the American way of life. 99 In many instances, however,
the consumer was ignorant of the actual costs of credit. Often
credit charges were stated in confusing terms and complicated by
"add-ons," discounts and unfamiliar gimmicks. 10 0
The Act had three fundamental stated purposes:
(1) To safeguard the consumer in the rise of credit by requiring full disclosure of the terms and conditions of
finance charges in credit transactions and in offers to
extend credit; and
(2) Restrict the garnishment of wages; and
(3) Create a National Commission on Consumer Finance
to study and make recommendations on the need for
further regulation of the consumer industry, as well
as consumer credit transactions.' 0 '
Title I of the Act, the Truth in Lending Act, 10 2 sought to inform
consumers of actual credit costs by requiring full and truthful disclosure in lending and advertising conditions. 0 3 Although primary
10 4
enforcement of Title I was provided by administrative agencies,
further provision was made for limited civil action by an aggrieved
consumer. 10 5 Through the Act, Congress sought to encourage a
10 6
wiser and more judicious use of consumer credit.
Congressional hearings exposed the need for the restriction of
wage garnishment. 0 7 This collection instrument often caused
great econmic hardship and suffering.1 0 8 President Johnson's
message on urban and rural poverty'0 9 recommended that steps
98. H.R. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1964-66.

99. Id. at 1964-65. Consumers relied heavily on credit because of the many benefits. It permitted families to plan ahead and yet to enjoy promptly the ownership
of automobiles and modern household appliances. It financed higher education and
eased the burden of serious illness or other financial setbacks by allowing families
the opportunity to spread payments over time. Id.
100. Id. at 1965.
101. Id. at 1962-63.
102. Title I is codified at 15 U.S.C. §§ 1601-1665(a) as Subchapter I. For simplicity in the outline of legislative history, it will be referred to as Title I.
103. 15 U.S.C. § 1601(a) (1976 & Supp. IV 1980).
104. H.R. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. &AD.
NEWS 1962, 1975-76.

105. Id. at 1976. See 15 U.S.C. §§ 1607, 1611, 1640 (1976 &Supp. IV 1980).
106. H.R. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1963.
107. Id. at 2016. "The term 'garnishment' means any legal or equitable procedure through which the earnings of any individual are required to be withheld for
payment for any debt." 15 U.S.C. § 1672(c) (1976 & Supp. IV 1980).
108. H.R. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. & AD.
NEWS 1962, 2016.
109. Message from the President of the United States transmitting recommen-
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"be taken to protect the hard-earned wages and the jobs of those
who need the income most." 110 Hearings established that debtors
faced potential economic disaster or loss of jobs because of garnishment procedures."'
As originally introduced, the Act would have prohibited entirely the practice of garnishment." 2 Congress determined, however, that total prohibition of garnishment would be too drastic a
remedy since it would unduly restrict honest creditors, while permitting debtors who were fully capable of paying their debts to escape responsibility." 3 The final bill protected the debtor by
4
imposing specific restrictions on garnishment practices."
Prior to the Act, garnishment had been governed solely by
state law." 5 Congress was reluctant to preempt state law, but determined that it was essential to regulate garnishment and maintain the uniformity of bankruptcy laws." 6 Therefore, Title III of
the Act prohibits the discharge of any employee for garnishment of
wages for "any one indebtedness,"'" 1 7 and further provides that
where state and federal law are inconsistent, the governing law is
that which provided for the least amount of wages garnished." 8
The Secretary of Labor, acting through the Wage and Hour Division of the Department of Labor, was given authority to issue regudations on urban and rural poverty, 90th Cong., 1st Sess., H. Doc. No. 88, at 10
(March 15, 1967), reprinted in 1968 U.S. CODE CONG. & AD.NEWS at 1966 n.2.
110. H.R. 1040, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1966. President Johnson reported that "[h]undreds of workers among
the poor lose their jobs or most of their wages each year as a result of garnishment
proceedings. In many cases, wages are garnished by unscrupulous merchants and
lenders whose practices trap the unwitting workers." Id.
111. Id. at 2016. The consumer faced "loss of his job resulting from objections
by his employer to the assumption of the administrative difficulties attendant to the
handling of garnishment procedures." Id.
112. Id. at 1978.
113. Id.
114. Id. at 2017.
115. See H.R. 1040,90th Cong. 2d Sess. 2, reprintedin 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1978.
116. 15 U.S.C. § 1671 (1976 & Supp. IV 1980). Congress invoked its power under
the commerce clause, U.S. CONST. art. I, § 8, cl. 3, and the bankruptcy clause, U.S.
CONST. art. 1, § 8, cl. 4, as authority for the enactment of Title III. Comment, Federal
Restrictions of Wage Garnishment Title III of the Consumer Credit ProtectionAct,
44 IND. L.J. 267, 269 (1969).
117. "No employer may discharge any employee by reason of the fact that his
earnings have been subjected to garnishment for any one indebtedness." 15 U.S.C.
§ 1674(a) (1976). "The term 'one indebtedness' has been interpreted to mean a single debt, regardless of the number of proceedings brought for its collection." See
Note, The Implication of a Private Cause of Action Under Title III of the Consumer
Credit ProtectionAct, 47 S. CAL.L. REV. 383, 394 (1974).
118. 15 U.S.C. § 1677 (1976) states:
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lations and enforce the garnishment provisions of Title III. 119 Any
employer who discharged an employee/debtor in violation of the
Act was subject to a criminal fine up to $1,000, imprisonment up to
one year, or both. 120 Congress enacted these provisions to protect
consumers from economic disaster while enabling creditors to col121
lect legitimate debts.
FACTS AND HOLDING

The plaintiff, Jack McCabe, brought an action pursuant to section 1674(a) of Title III of the Act, 122 alleging that the defendant,
the City of Eureka, Missouri, had wrongfully discharged him from
123
employment because of a possible garnishment of his wages.
McCabe had been employed by the city from June 28, 1978 until he
was fired on November 21, 1979.124 On April 22, 1980, McCabe received a letter from his employer stating the duration of his employment and that his termination was "due in part to a possible
125
garnishment of wages."'
The United States District Court for the Eastern District of
Missouri dismissed McCabe's complaint for failure to state a cause
of action. 126 The court found that he had no right to bring a private
cause of action under section 1674(a), 127 and based its decision on
This subchapter does not annul, alter, or affect, or exempt any person
from complying with, the laws of any State
(1) prohibiting garnishments or providing for more limited garnishment than are allowed under this subchapter, or
(2) prohibiting the discharge of any employee by reason of the fact
that his earnings have been subjected to garnishment for more than one
indebtedness.
119. Section 1675, 15 U.S.C. provides:
The Secretary of Labor may by regulation exempt from the provisions
of section 1673(a) and (b) (2) of this title garnishments issued under the
laws of any State if he determines that the laws of that State provide restrictions on garnishment which are substantially similar to those provided
in section 1673(a) and (b) (2) of this title.
"The Secretary of Labor, acting through the Wage and Hour Division of the
Department of Labor, shall enforce the provisions of this subchapter." 15 U.S.C.
§ 1676.
120. Id. at § 1674(b).
121. H.R. 1040, 90th Cong. 2d Sess. 2, reprinted in 1968 U.S. CODE CONG. & AD.
NEWS 1962, 2016.
122. McCabe v. City of Eureka, 500 F. Supp. 59,60 (E.D. Mo. 1980), a d, 664 F.2d
680 (8th Cir. 1981).
123. 500 F. Supp. at 60.
124. Id.
125. Id. See Note, "Sufficient Contacts" and State Conflict of Laws Rules: The
Application of the Missouri Service Letter Statute in McCluney v. Jos. Schlitz Brewing Co., 16 CREIGHTON L. REV.(1983).
126. 500 F. Supp. at 62.
127. Id.
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a review of the statute under the guidelines established by Cort.1 28
In a cursory opinion, the Eighth Circuit affirmed, and Judge He129
aney filed a strong dissent.
ANALYSIS
The majority analysis in McCabe appeared to rest on the fourpronged test announced in Cort.130 As Judge Heaney pointed out
in his dissent, however, the Cort analysis has been modified. 131 In
Touche, the Supreme Court had consolidated and revised Cort into
a more refined and restrictive test based on statutory construction. 3 2 In his dissent, Judge Heaney correctly identified the new
analysis approved by the Supreme Court in Touche and its progeny. 133 Under this approach, the Court's inquiry to determine
whether a statute created a private right of action focused on congressional intent, 34 not on whether the Court believed that it
could improve upon the statutory scheme that Congress had enacted by creating an implied right. 135 The language of the statute,
its legislative history and its purpose should be examined to determine whether Congress intended to allow a private right of action
to be judicially implied. 36 Although the McCabe majority claimed
to follow the original Cort test, the opinion appeared to adopt the
more restrictive approach which developed after Cort, culminating
in Touche.
Under Cort, the initial inquiry was whether the statute had
been enacted for the benefit of a special class of persons of which
the plaintiff was a member. 137 Under Touche, however, the first
Cort test had been incorporated into the examination of the statutory language. 138 Touche demanded the statute expressly specify
the group of persons it was to protect. 139 This revision by the
Supreme Court sought to avoid the automatic implication of a private remedy on the basis that a federal statute had been violated
and that someone had been harmed. 140
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.

Id. at 61.
McCabe v. City of Eureka, 664 F.2d 680, 683 (8th Cir. 1981).
Id. at 681.
Id. at 683.
See notes 53-73 and accompanying text supra.
664 F.2d at 683-85.
Id. at 683.
Coutu, 450 U.S. at 770; TAMA, 444 U.S. at 15-16; Touche, 442 U.S. at 578.
Touche, 442 U.S. at 575-76.
Cort, 422 U.S. at 78.
442 U.S. at 568-71.

139. Id.
140.

Id. at 568. See also Cannon, 441 U.S. at 688.
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In the McCabe analysis, under the auspices of the first Cort
factor, the majority examined a portion of the introductory language of Title 111.141 Based on this language, the majority summarily held that the plaintiff was a member of the class for whose
142
benefit the statute was enacted.
Judge Heaney's dissent also concluded that the plaintiff fell
within the statute's protection,1 43 but his analysis followed the procedure outlined by Touche and subsequent cases.'" Under the
first Touche query, 145 a court was directed to look at the statute's
language for either a specific group of persons protected by the
law, or for any conduct which was restricted or prohibited. 46 If the
court discovered one of these factors, it was "persuasive evidence"

of congressional intent to imply a remedy.

47

Judge Heaney found

both in Title 111.148 He reported that section 1674 of Title III was
designed to benefit a particular class of people, i.e., debtors who
49
were in danger of losing their jobs because of wage garnishment.
Section 1674 expressly forbade certain employer conduct, imposing criminal penalties on any employer who discharged an em1 50
ployee because of wage garnishment for one indebtedness.
Judge Heaney identified, consistent with the first Touche query,
evidence in Title III of congressional intent to create a judicial
5
remedy.' '
141. 664 F.2d at 682.
142. Id.
143. Id. at 684.
144. Id. at 683.
145. See notes 56-59 and accompanying text supra.
146. Touche, 442 U.S. at 576.
147. TAMA, 444 U.S. at 20-21.
148. 664 F.2d at 684.
149. Id. at 683.
150. Id. at 685. "Whoever wilfully violates subsection (a) of this section shall be
fined not more than $1,000, or imprisoned not more than one year, or both." 15
U.S.C. § 1674 (1976).
151. See 664 F.2d at 683-84. In TAMA, the Court denied an implied remedy
under § 206 of the Investment Advisors Act of 1940 (15 U.S.C. § 806-6 (1976)). Section 206 proscribed certain conduct and did not expressly create or alter any civil
liabilities. The Court emphasized that Congress had expressly provided both judicial and administrative means for enforcing compliance with § 206. 444 U.S. at 19-20.
In the statutory provisions discussed in TAMA, an administrative agency was
expressly authorized to bring civil actions in federal court to enjoin compliance
with the statute. Furthermore, the agency was also authorized to impose various
administrative sanctions on persons who violated the statute. In view of these express and detailed provisions flanking the statute which prohibited certain conduct,
the Court held that Congress did not intend to impose implied civil liability on statutory violators. 444 U.S. at 20-21.
McCabe can be distinguished from TAMA, since Title III is "noteworthy for its
lack of procedural mandates." Note, supra note 117, at 394. The Secretary of Labor
in Title III is only authorized to "enforce the provisions" of the Act. The scope of
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The second Touche query involves an examination of the legislative history of the statute for an indication, explicit or implicit,
either to create a private remedy or to deny one. 152 In this regard,
both the majority and the dissent in McCabe agreed that the legislative history of Title III contained no explicit reference to the creation or denial of a private right of action.15 3 Under the Cort
analysis, there was a presumption in favor of an implied right if it
was clear that protection was intended for a certain class of people
and the legislative history showed no explicit denial of an implied
remedy. 5 4 Although the McCabe majority framed its analysis of
legislative history under step two of Cort, it is clear a modified approach was utilized. Had the majority followed Cort, it would have
allowed judicial implication since it held the plaintiff was intended
to be protected 155 and, as Cort had indicated, a silent legislative
history created a presumption in favor of the plaintiff. 15 6 Instead,
the majority denied an implied right in conformity with the more
restrictive philosophy of Touche, since under Touche a silent legisthe Secretary's power is vague and undefined. No administrative sanctions are provided in Title III which the Secretary may utilize to enforce statutory compliance
with § 1674(a). Nor is the Secretary expressly authorized to bring any civil action
against the employer, although criminal sanctions are provided. See 15 U.S.C.
§§ 1671-77 (1976 & Supp. IV 1980). See notes 117-120 and accompanying text supra.
Title III has none of the express provisions which the TAMA Court found so
persuasive in its decision to deny judicial implication. The prohibited employer
conduct in § 1674(a) remains a strong indication of congressional intent to imply a
private remedy. Indeed, the statute has little effect if an implied cause of action is
denied.
The Secretary's scope of power in enforcing Title III is speculative, even though
the Secretary has been given the power to bring a criminal action by virtue of the
criminal penalties provided in § 1674(b). The Secretary's enforcement action is discretionary. This discretionary enforcement by the Secretary probably mitigates the
employer's fear of prosecution, thereby limiting much of the Act's deterrent impact.
If the Secretary fails to bring an action, the employee has no recourse, which
defeats the entire purpose of § 1674-to protect the wage earner from financial
hardship and bankruptcy. If the Secretary chooses to bring the action, Title III
lacks any express provision for reinstatement and reimbursement of the employee.
If reinstatement is unavailable, the purpose of Title III is negated, since the statute
would fail to remedy the very harm it was enacted to prevent. See Note, supra note
117, at 395-99.
152. See Sierra Club, 451 U.S. at 295-96; TAMA, 444 U.S. at 18; Touche, 442 U.S. at
571.
153. 664 F.2d at 682, 684.
154. 422 U.S. at 82. "[Iun situations in which it is clear that federal law has
granted a class of persons certain rights, it is not necessary to show an intention to
create a private cause of action, although an explicit purpose to deny such cause of
action would be controlling." Id. (footnote omitted).
155. 664 F.2d at 682.
156. 422 U.S. at 82.
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157
lative history raises a presumption against implication.
In his dissent, Judge Heaney minimized the fact that the legislative history was silent, emphasizing that the failure of Congress
expressly to provide a private cause of action did not automatically
foreclose the possibility of an implied remedy. 5 8 Judge Heaney's
analysis was concentrated on the statutory scheme. 5 9 Touche
deemed it relevant to examine the statutory scheme to discover if
other remedies were provided within the statute 160 and if the legislative history indicated the scope of exclusivity of these
16
remedies. '

The McCabe majority found both express private remedies
provided in sections of the Act which "flanked" Title III as well as
an express administrative remedy within Title 111.162 For the majority, the "flanking" private remedies of Title I alone were sufficient proof of congressional intent purposely to omit a private
remedy from the garnishment regulations of Title 111.163 To support its argument, the majority associated Title I and Title III
symbiotically by pointing out that both Titles were enacted on the
same day and as part of the same Act. 64 The majority's rationale
was in direct opposition to Cort principles, which considered it inappropriate automatically to assume that express remedies in one
section of a statute were intended to be the exclusive remedies for
the entire federal scheme. 165 The majority furtively conformed to
the Touche ideology, which had established that when a silent statute was surrounded by other sections which were provided with
express private remedies, the inference that had Congress wanted
a private damage remedy to exist, it would have expressly pro1 66
vided one, arose.
157. 442 U.S. at 571. "[implying a private right of action on the basis of congressional silence is a hazardous enterprise, at best." Id.
The analysis prescribed by Touche required an affirmative showing of congressional intent to create an implied remedy. Mere absence of denial was no longer
sufficient. Id. at 575-76. See Steinberg, note 53 supra, at 47.
158. 664 F.2d at 684.
159. Id.
160. Touche, 442 U.S. at 571. See also Northwest Airlines, 451 U.S. at 91-94;
TAMA, 444 U.S. at 18-21.
161. 442 U.S. at 571.
162. 664 F.2d at 682.
163. Id.

164. Id.
165. 422 U.S. at 82 & n.14.
166. "(Wjhen Congress wished to provide a private damages remedy, it knew
how to do so and did so expressly." Touche, 442 U.S. at 572. See notes 53, 59 and
accompanying text supra.
The McCabe majority's holding, that an implied right was not intended by Congress to exist in the drafting of § 1674, relied primarily on the fact that Title II was
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Despite the express private remedies in Title I, Judge Heaney
demonstrated that the facts in McCabe made the majority's use of
the flanking doctrine inappropriate. 167 The flanking doctrine is relevant only when the express remedies are: (1) directed at similar
kinds of conduct; (2) intended to protect the same identifiable
class; and (3) passed contemporaneously with the statute in question. 168 It was undisputed that both Title I and Title III were part
of the same Act, 169 but the identifiable class in Title I was vastly
different from the benefited class in Title III. The express remeflanked by Title I, which contained an express private remedy. The majority drew
support for its analysis from Jordan v. Montgomery Ward & Co., 442 F.2d 78 (8th Cir.
1971), a case heard by the Eighth Circuit three years before the Supreme Court
announced the Cort test. 664 F.2d at 682. In Jordan, the Eighth Circuit held that a
federal court's authority to enforce compliance with the credit advertising requirements of the Act were exclusively delegated to administrative agencies. 442 F.2d at

81.
The plaintiff in Jordan relied on advertisements to purchase goods on credit.
These advertisements were in violation of the credit advertising regulations in
Chapter 3 of Title I. There was no express civil remedy provided in Chapter 3,
although a limited private remedy was provided in Chapter 2, which regulated
credit transactions. Since the plaintiff had made a purchase in reliance on the advertisement, which resulted in a credit transaction, the plaintiff claimed that he
could bring an action for civil liability. Id. at 79-81. The Jordan court disagreed.
Chapters 2 and 3 flanked each other within Title I. The Jordan court concluded that
the absence of an express remedy in Chapter 3, when viewed in light of the private
remedy in Chapter 2, was an implicit manifestation of congressional intent to deny
a private right of action in Chapter 3. This conclusion was supported by legislative
history, which not only demonstrated that Congress intended that the Act be enforced primarily by administrative agencies, but also specifically exempted credit
advertising from the application of civil penalties. Id. at 81-83. In contrast, the legislative history in Title III is silent, with regard to both the scope of the administrative enforcement and congressional intent in the creation of private remedies.
Furthermore, the Jordan analysis focused on Title I, which regulated credit advertising and transactions, whereas the McCabe issue involved wage garnishment.
Nevertheless, the McCabe court extended the Jordan conclusion to encompass the
garnishment provisions in Title III as well. See McCabe, 664 F.2d at 681-82.
This reliance by the McCabe majority on a pre-Cort case was surprising, especially since it dismissed the value of a Ninth Circuit case, Stewart v. Travelers
Corp., 503 F.2d 108 (9th Cir. 1974),.which held that an implied right of action existed
under § 1674(a) of the Act. Id. at 114. The McCabe analysis rejected Stewart because that pre-Cort decision hinged on a proposition which did not appear to comply with Cort principles. 664 F.2d at 682. The McCabe court's close attention to the
date of the Stewart opinion seems incongruous in light of the majority's heavy reliance on Jordan. Furthermore, the Stewart "proposition" rejected application of the
maxim expressio unius est exclusio alterius in favor of affirmative judicial implication of a private remedy if there was no congressional denial of the implied right,
and if the statute's protection might be enhanced by allowing civil relief. 503 F.2d
111-12. The Stewart decision was based on a philosophy of affirmative judicial implication quite similar to the principles expressed in Cort. See notes 41-44 and accompanying text supra. Judge Heaney acknowledged the value of the Stewart
opinion in his dissent. 664F.2d at 685.
167. 664 F.2d at 684-85.
168. Id. See Steinberg, note 53 supra, at 47-48.
169. It is interesting to note, however, that Chapter 2 of Title I, which the Mc-

1000

CREIGHTON LAW REVIEW

[Vol. 16

dies in Title I were enacted to protect all credit consumers-a
broad category encompassing the general public.1 70 In contrast,
section 1674 of Title III was enacted to protect a very distinct and
limited group, since only those persons in debt, unable to pay and
unfairly discharged from employment because of garnishment
were eligible. 17 Furthermore, the express remedy in Title I is not
directed at the same conduct as an implied remedy in Title III
would address. 7 2 Chapter two of Title I subjects any creditor 7to3
civil liability who violates the full credit disclosure provisions.
prohibits unlawful job termination of garnishIn contrast, Title III
174
ees by employers.
In its examination of the statutory scheme, the majority also
found it significant that Congress had provided an express administrative remedy within Title III. 175 Under the restrictive standard

of Touche, where a statute expressly provides a particular remedy
in one section, a court should be "chary" of reading remedies into
other sections. 176 The majority reported that section 1676 of Title
III commanded the Secretary of Labor to enforce the garnishment
restrictions of the Act.' 7 7 According to the majority, this express
authorization, when considered with the lack of a private remedy,
indicated a legislative scheme which needed no alteration. 7 8
Judge Heaney acknowledged the restrictive availability of implied rights, but pointed out that private remedies were still implied in appropriate circumstances. 7 9 Even TAMA admitted that
"settled rules of statutory construction could yield ...

to persua-

sive evidence of a contrary legislative intent."' 80 Persuasive evidence of congressional intent to imply a private right was
recognized in Touche to be a statute which either granted private
rights to the members of any identifiable class or proscribed any
conduct as unlawful. 18' As Judge Heaney demonstrated in his disCabe majority compared to Title III, took effect on July 1,1969, a full year before
Title III became effective. See 15 U.S.C. §§ 1631, 1671 (1976).
170. See H.R. 1040, 90th Cong., 2d Sess. 2 reprintedin 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1963.
171. See H.R. 1040, 90th Cong., 2d Sess. 2 reprintedin 1968 U.S. CODE CONG. & AD.
NEWS 1962, 1979.
172. 664 F.2d at 684-85.
173. 15 U.S.C. § 1631 (1976 & Supp. IV 1980).
174. 15 U.S.C. § 1674 (1976).
175. 664 F.2d at 682.
176. See TAMA, 444 U.S. at 19-21.
177. 664 F.2d at 682.
178. Id.
179. 664 F.2d at 685.
180. 444 U.S. at 20.
181. 442 U.S. at 576.
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sent, section 1674 not only granted federal rights to a select group,
but it also prohibited certain employer conduct. 18 2 The presence
of congressional inof these two factors was affirmative evidence
183
tent to create an implied private remedy.
The third Cort factor was to determine whether it was consistent with the underlying purpose of the legislative scheme to imply a private right of action. 8 4 Originally under Cort, courts were
encouraged to imply private remedies unless judicial action would
frustrate the legislative goals of Congress. 85 In a brief reference
to the legislative scheme, the majority found Title III needed no
alteration. 186 Further, the majority did not explain whether the
conclusion was based on the comprehensive nature of the express
remedy 187 or the possible disruptive nature of an implied
remedy.188
Touche restricted the third Cort inquiry by deeming it irrelevant unless the three Touche factors indicated congressional intent
to create a remedy. 189 Under Touche, if the language of the statute,
its legislative history or its purpose did not imply the existence of a
private remedy, the court could deny an implied remedy without
further inquiry. 190 If a court did find affirmative congressional intent to imply a remedy under the three-pronged Touche test, it was
182. 664 F.2d at 683-85. See notes 170-174 and accompanying text supra.
183. 664 F.2d at 683-85. See note 63 and accompanying text supra.
184. 422 U.S. at 78. See notes 40-41 and accompanying text supra.
185. See Cannon, 441 U.S. at 703.
186. See 664 F.2d at 682.
187. See Middlesex, 453 U.S. at 14; Northwest Airlines, 451 U.S. at 93-94.
188. See Cannon, 441 U.S. at 703. Rather than present numerous arguments, the
McCabe majority chose to rely on Smith v. Cotton Bros. Baking Co., 609 F.2d 738
(5th Cir. 1980), to support its decision to deny'an implied right of action. In Smith,
the plaintiff was employed as an apprentice mechanic. Although he was a union
member in good standing, he was discharged. Claiming that he had lost his job
because his wages had been garnished, the plaintiff brought an action in district
court seeking reinstatement, reimbursement for lost wages, and attorney's fees. Id.
at 739. The court in Smith listed the four Cort factors, and after "a cursory examination" of the first three Cort factors, the Smith court ruled that no implied remedy
existed under § 1674 of Title M. Id. at 741-42.
Since neither the Supreme Court nor the Fifth Circuit had ruled on the issue,
the Fifth Circuit found it persuasive that several district courts had ruled against
judicial implication in § 1674. The Fifth Circuit essentially rejected Stewart v. Travelers Corp., 503 F.2d 108 (9th Cir. 1974), even though the Ninth was the only circuit
which had ruled on the issue, since the Fifth Circuit claimed."the language in Stewart must now be viewed as modified somewhat by Cort." Smith, 609 F.2d at 741.
Since all but one of the district court opinions cited in Smith also had been pre-Cort
cases, it is interesting that the Fifth Circuit did not claim those district decisions to
be modified by Cort as well. See Id. at 741-42.
189. 442 U.S. at 575-76.
190. Id. at 576.
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then required to examine the final two Cort factors. 191
Inquiry into the statute's purpose was the last of the three major factors mandated by Touche. 192 In the McCabe majority's cryptic discussion of Title III, it never addressed the purpose of section
1674.193 In contrast, Judge Heaney supported his argument favoring judicial implication by examining the purpose of section 1674
and Title HI.194 He discerned the purpose of Title III from the statute itself and also from the legislative history which graphically
enumerated the many social problems caused by wage garnishment. 195 Judge Heaney found that the purpose of Congress in enacting Title III was specifically to avoid the loss of employment and
subsequent bankruptcy by overextended debtors. 196 Since the express statutory enforcement procedures in Title III were neither
comprehensive nor effective, 197 Judge Heaney contended that an
implied private right of action was necessary to effectuate Congress' purpose. 198 Furthermore, he concluded that judicial implication would "enhance" Title III, and was not inconsistent with, or
disruptive of, the legislative scheme. 199
The final factor under Cort was whether the implication of a
federal private remedy was inappropriate because the subject mat20 0
Both
ter involved an area traditionally relegated to the states.
the majority and the dissent in McCabe agreed that Congress intentionally infringed on a traditional area of state law in placing
restrictions on garnishment. 20 1 Therefore, as Judge Heaney concluded, and the majority essentially conceded, the fact that an imtouch some areas of state
plied remedy in Title III would probably
20 2
law was no bar to judicial implication.
The Supreme Court is sharply divided on the standard courts
should utilize in determining whether an implied right should be
191. See Sierra Club, 451 U.S. at 298.
192. 442 U.S. at 575-76. See notes 56-59 and accompanying text supra.
193. In addressing the first Cort inquiry, the majority reported that a purpose
for Title III included the fact that Congress had found that garnishment had caused
the loss of employment by the debtor, and also resulted in disruption of jobs, production and consumption. 664 F.2d at 682. See 15 U.S.C. § 1671. The majority never
addressed the Act or Title III's purpose to ascertain congressional intent in regard
to judicial remedial relief. See 664 F.2d at 681-83.
194. 664 F.2d at 685.
195. Id.
196. Id.
197. Id. at 685-86.
198. Id.

199. Id.
200. Cort, 422 U.S. at 78.
201. 664 F.2d at 682-83, 686.

202. Id.
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granted. 20 3 This split in opinion is obvious in the five to four decision to Merrill Lynch. 204 The majority opinion in Merrill Lynch,
written by Justice Stevens, acknowledged that the Supreme
Court's implied remedy test had undergone recent significant
changes. 20 5 Since the rationale of Rigsby 20 6 had prevailed throughout most of American history, the Merrill Lynch majority added a
new inquiry which recognized the active role of the judiciary in
fashioning remedies prior to Cort.207 The initial focus in the implied remedy test should be on the state of the law at the time the
statute was enacted. 20 8 This new focus allowed the majority the
opportunity to preserve judicial implication in statutes which had
been enacted prior to Cort, in a time when Congress assumed correctly that implied rights were generally available. 20 9 The Court
called for the scrutiny of any subsequent amendments to statutes
to determine if Congress had preserved the pre-existing implied
remedy. 210 In a strong dissent, Justice Powell condemned the majority's analysis as an interference with legislative powers. 2 11 He
regarded the majority's new focus and rationale as a method of penalizing the legislature for not affirmatively responding to judicial
errors which allowed implication under disputed statutes. 2 12 Justice Powell emphasized the necessity of discerning congressional
intent through the test established by the Court in Touche and its
progeny, 2 13 and warned the majority that failure to adhere to this
standard would severely burden the Court's docket, sacrifice time
and efficiency, and result in an unnecessary landslide of private
2 14
suits for damages.
Under the majority's rationale in Merrill Lynch, the Eighth
Circuit in McCabe should have allowed judicial implication of a
private right of action. Since 1968, there have been no comprehensive amendments to Title 111,215 so there can be no inference as to
203.

See notes 64-66 and 79-96 and accompanying text supra.

204. See Kaplan, note 62 supra, at 63.
205.

See Merrill Lynch, 102 S. Ct. at 1837-39.

206. "[I] n every case, where a statute enacts, or prohibits ... for the benefit of a
person, he shall have a remedy upon the same statute." Rigsby, 241 U.S. at 39. See
notes 1-9 and accompanying text supra.
207. 102 S. Ct. at 1839-41.
208. Id. at 1839.
209. Id. at 1839-41.
210. Id. at 1839.
211. Id. at 1848.
212. Id. at 1855.
213. Id. at 1848-49, 1854.
214. Id. at 1855 n.17.
215. See 15 U.S.C. § 1671-77 (1976 & Supp. IV 1980). There were three minor
amendments to the wording of §§ 1673 and 1675 in 1977 and 1978. These amendments to Title I were made under the Tax Reduction and Simplification Act of
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whether Congress intended to allow or deny an implied right of
action. Title III was enacted in 1968, prior to the Cort opinion. 216 In
1968, judicial remedies were available unless the disputed statute
was a general regulation for the public benefit or unless there existed evidence that Congress intended the express remedies to be
exclusive. 217 Since section 1674 protects a specific class of persons
and there is no evidence that Congress intended the express remedy 218 of section 1674 to be exclusive, it is evident that the McCabe
court should have granted a private right of action.
CONCLUSION

The terse opinion by the majority in McCabe left room for
speculation as to what rationale it actually used to deny an implied
right under section 1674 of Title III. The majority procedurally patterned its analysis after the Cort test, but seemed to surreptitiously adhere to a strict statutory construction approach. Lack of
detail and the omission of a major Touche test factor in the majority's discussion indicates the majority's analysis was not entirely
consistent with the Touche requirements. The statutory analysis
proposed by Touche was restrictive, but it was not, like the majority opinion in McCabe, summarily conclusive. Judge Heaney criticized the McCabe majority's analysis for its failure to discuss and
apply post-Cort modifications of the implied remedy test by the
Supreme Court. In his dissent, Judge Heaney correctly identified
and applied the restrictive Touche standard. Judge Heaney's examination of the statute's purpose, language and legislative history
provided persuasive evidence that Congress had intended the
courts to imply a private remedy under section 1674 of Title III.
Even under the restrictive Touche standard, the argument
presented by the dissent supported a decision to allow judicial implication of a private right of action.
After the Eighth Circuit decision in McCabe, the Supreme
1977, Pub. L. No. 95-30, § 501, 91 Stat. 126, 161-62 (codified as amended in scattered
sections of 26 U.S.C.), and the Bankruptcy Reform Act of 1978, Pub. L. No. 95-598,
§ 312, 92 Stat. 2549, 2676 (codified as amended in scattered sections of 11 U.S.C.).
The key to the Merrill Lynch opinion was the majority's examination of the
comprehensive amendments to the Commodities Exchange Act to determine if
Congress intended to preserve the pre-existing implied remedy. 102 S. Ct. at 1839.
The amendments in Title III are not comprehensive nor did Congress focus on garnishment when the amendments were passed, unlike the amendment in Merrill
Lynch in which Congress "comprehensively re-examined and strengthened the
federal regulation of future trading." See 102 S. Ct. at 1839.
216. See note 98 and accompanying text supra.
217. See Merrill Lynch, 102 S. Ct. at 1837-38. See notes 1-12 and accompanying
text supra.
218. See notes 141-83 and accompanying text supra.
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Court in Merrill Lynch added a new query to the implied remedy
test. The Merrill Lynch majority recognized that courts had exercised active remedial powers throughout most of American history
up until the Cort decision in 1975. Initial examination of legislation
should therefore focus on the state of the law at the time the statute had been enacted to determine if an implied right had been
generally available. Legislative history of subsequent amendments, if any, should be examined to decide whether Congress intended to preserve the pre-existing remedy. Under the majority
test in Merrill Lynch there is little doubt that McCabe should have
been allowed an implied right of action. It is questionable, however, whether Merrill Lynch will continue to be authority for
courts to follow in regard to private right implication. The
Supreme Court was sharply divided in the Merrill Lynch holding,
and the more prominent view in the recent past has been that advocated by the dissent in Merrill Lynch-a strict statutory construction.
Joan E. Sullivan-'83

