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CRIMINAL PROCEDURE II

INEFFECTIVE ASSISTANCE OF COUNSEL AS GROUNDS
FOR HABEAS CORPUS RELIEF IN THE EIGHTH

CIRCUIT

INTRODUCTION

In all criminal prosecutions, the accused shall enjoy
the right ... to have the assistance of counsel ..... I

... no State shall ... deprive any person of life, lib-
erty, or property without due process of law ... 2

The Privilege of the Writ of Habeas Corpus shall not
be suspended, unless when in cases of Rebellion or Inva-
sion the public Safety may require it.3

At first glance, these three provisions of the Constitution may
not appear to be very closely related. Although all three provisions
have a lengthy constitutional history,4 it was not until 1932, in the
case of Powell v. Alabama,5 that the United States Supreme Court
incorporated the right to the assistance of counsel into one of the
elements of a constitutionally fair trial.6 To deny an indigent the
right to counsel became tantamount to the denial of due process of
law.

7

The impact of Powell did not become readily apparent until
the Court's decision in Johnson v. Zerbst.8 There, the Court held
that, in the absence of an intelligent and voluntary waiver of a de-
fendant's constitutional privileges, the failure to appoint counsel
constituted a violation of a defendant's rights.9 This part of the
Johnson decision was little more than an affirmation of the Court's
holding in Powell. However, by enlarging the number of constitu-
tional guarantees necessary for a fair trial, the Court also enlarged
the scope of habeas corpus relief.10 Consequently, the three con-
stitutional provisions have become interrelated. The right to coun-
sel is a necessary element of due process, due process is a

1. U.S. CONST. amend. VI.
2. U.S. CONST. amend. XIV, § 1.
3. U.S. CONST. art. I, § 9, cl. 2.
4. The sixth amendment was a part of the Bill of Rights which was ratified

within two years of the Constitution's ratification. The fourteenth amendment did
not become a part of the Constitution until 1868. 2 U.S.C. § 168 (1970).

5. 287 U.S. 45 (1932).
6. Id. at 70.
7. Id. at 71.
8. 304 U.S. 458 (1938).
9. Id. at 465.

10. Id. at 465-66.
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necessary element of a valid conviction and the writ of habeas
corpus suspends invalid detentions.

While the interrelationship of these constitutional provisions
may be apparent, their reciprocal impact is beyond the scope of
this article. This article focuses on the impact of a third Supreme
Court decision," in which the Court held that the right to counsel
is the equivalent of the right to effective assistance of counsel. 12

Since these early decisions, the number of petitioners seeking
habeas corpus relief on grounds of ineffective assistance of counsel
has burgeoned.13 The Eighth Circuit Court of Appeals has not
been excepted from the impact of this phenomenon. This term
alone, the Eighth Circuit handed down numerous decisions deal-
ing with the issue of ineffective assistance of counsel.14 With the
number of these claims increasing, it is necessary to examine
(1) what action or inaction on the part of counsel justifies collateral
relief, and (2) the trends within the court, if any, with regard to the
granting of habeas corpus relief.

BACKGROUND

Unless otherwise defined, the writ of habeas corpus refers to
the adaptation of the English common law writ of habeas corpus
ad subjiciendum.15 The principle underlying the writ's existence
is that "government must always be accountable to the judiciary"
for the imprisonment of its citizens.16 Habeas corpus is a legal
remedy by which one held in government custody may challenge
the legality of confinement. 17 If the means by which a prisoner is
detained, or the imprisonment itself is found to be unlawful, the

11. Avery v. Alabama, 308 U.S. 444 (1940).
12. Id. at 446.
13. See Strazzella, Ineffective Assistance of Counsel Claims: New Uses, New

Problems, 19 ARIz. L. REv. 443, 443-44 (1977).
14. During this survey period, the Eighth Circuit handed down fourteen deci-

sions dealing with ineffective assistance of counsel: Langston v. Wyrick, No. 82-
1620, slip op. (8th Cir. Dec. 22, 1982); United States v. Stalder, 696 F.2d 59 (8th Cir.
1982); Hollis v. United States, 687 F.2d 257 (8th Cir. 1982); United States v. Kelly, 687
F.2d 1217 (8th Cir. 1982); Walker v. Solem, 687 F.2d 1235 (8th Cir. 1982); Holtan v.
Parratt, 683 F.2d 1163 (8th Cir. 1982); Tinlin v. Parratt, 680 F.2d 48 (8th Cir. 1982);
Hinkle v. Scurr, 677 F.2d 667 (8th Cir. 1982); Comer v. Parratt, 674 F.2d 734 (8th Cir.
1982); Maxwell v. Mabry, 672 F.2d 683 (8th Cir. 1982); Thompsen v. Scurf, 668 F.2d 999
(8th Cir. 1982); Long v. Brewer, 667 F.2d 187 (8th Cir, 1982); Eldridge v. Atkins, 665
F.2d 228 (8th Cir. 1982), cert. denied, 102 S. Ct. 1760 (1982); Yancey v. Housewright,
664 F.2d 187 (8th Cir. 1982).

15. BLAcK's LAw DICTIONARY 638 (5th ed. 1979).
16. Fay v. Noia, 372 U.S. 391, 401 (1963).
17. Id. at 402. See also Bator, Finality in Criminal Law and Federal Habeas

Corpus for State Prisoners, 76 HARv. L. REv. 464, 464-523 (1963).
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prisoner is entitled to be released.18

Adapted from English law, the writ was an integral part of
American colonial law.19 However, the writ of habeas corpus was
not defined in the Constitution.20 Therefore, the scope of its appli-
cation has been left largely to statutory definitions 21 and judicial
construction.22 Under the premise that the Constitution not only
invites, but compels a "generous construction," 23 habeas corpus re-
lief has been steadily, if sometimes haltingly, expanded.24 The
general consensus among commentators is that the motivating
force behind this expansion is the increasing breadth with which
the Court reads the Bill of Rights.25 However, recent decisions
have indicated that the Court may be retreating from these expan-
sive constructions. 26 Illustrative of this trend is the Supreme
Court's decision in Stone v. Powell.27

In Stone, the Court held that fourth amendment exclusionary

18. See 372 U.S. at 410-11.
19. See generally McFreeley, The Historical Development of Habeas Corpus, 30

Sw. L.J. 585, 590 (1976).
20. See U.S. CONST. art. I, § 9, cl. 2. See also Stone v. Powell, 428 U.S. 465, 475

(1976).
21. See 28 U.S.C. § 2254 (1976 & Supp. IV 1980).
22. See generally Bator, supra note 17, at 464-523 (considers the statutory and

judicial developments which have led to a more expansive reading of the scope of
habeas corpus relief).

23. Fay v. Noia, 372 U.S. at 406.
24. Id. at 405-14 (short synopsis of habeas corpus development, including con-

gressional attempts to limit, and then restore, habeas corpus jurisdiction). See gen-
erally Bator, supra note 17, at 463-99; McFreeley, supra note 19, at 590-98.

25. See Johnson v. Zerbst, 304 U.S. 458, 465-68 (1963) (habeas corpus jurisdic-
tion broadened when the right to counsel found to be a fundamental right). See
also Friendly, Is Innocence Irrelevant? Collateral Attack on Criminal Judgments,
38 U. CHI. L. REV. 142, 155-56 (1970); Strazzella, supra note 13, at 445.

26. But see Townsend v. Sain, 372 U.S. 293, 312 (1963) (habeas corpus power is
plenary); Fay v. Noia, 372 U.S. 391, 433-35 (1963) (failure to make contemporaneous
objection not a bar to habeas corpus relief); cf. Rose v. Lundy, 102 S. Ct. 1198, 1205
(1982) (habeas corpus relief denied when petition contains both exhausted and
unexhausted claims); Engle v. Isaac, 102 S. Ct. 1558, 1572 (1982) (in the absence of a
showing of cause and prejudice, habeas corpus will not entertain constitutional
claims which do not comply with state contemporaneous objection rules); Wain-
wright v. Sykes, 433 U.S. 72, 74, 87-88 (1977) (failure to contemporaneously object to
statements made in violation of Miranda warnings acts as procedural bar to habeas
corpus relief); Stone v. Powell, 428 U.S. 465,481-82 (1976) (fourth amendment search
and seizure claims which have been fully litigated at the state level will not serve as
a basis of habeas corpus relief on appeal); Francis v. Henderson, 425 U.S. 536, 542
(1975) (absent showing of cause/prejudice, petitioner's failure to object to state
grand jury composition acts as a procedural bar to habeas corpus relief); Davis v.
United States, 411 U.S. 233, 242 (1973) (absent a showing of cause/prejudice, peti-
tioner's failure to object to federal grand jury composition acts as procedural bar to
habeas corpus relief). See also Note, Habeas Corpus, 16 CREIGHTON L. REV. 533
(1983).

27. 428 U.S. 465 (1976).
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rule claims which had been fully and fairly litigated in state court
could not form a basis for federal habeas corpus relief.28 In addi-
tion to any nebulous deterrent effect the exclusionary rule may
have on police conduct, the Court reasoned that application of the
rule deflected a court's focus away from the ultimate issue of the
defendant's guilt or innocence. 29  Therefore, before granting
habeas corpus relief, a court's focus should be on any infringement
on the truth-finding process. 30 A question which remains after
Stone is whether this focus on the truth-finding process will have
any limiting impact on petitions for habeas corpus relief on
grounds of ineffective assistance of counsel.3 ' A delineation of the
development of the right to counsel illuminates the role of counsel
in the truth-finding process.

In Powell,32 the Court established not only that the right to
counsel was essential to a fair trial 33 but that the state must not
inhibit the "effective aid" of counsel.34 Hence, the concept of the
right to counsel includes the right to effective counsel.3 5 The right
to an attorney, and thus effective assistance of counsel, is neces-
sary to guarantee the integrity of the truth finding process. As the
Supreme Court has observed:

The right to be heard would be, in many cases, of little
avail if it did not comprehend the right to be heard by
counsel. Even the intelligent and educated layman has
small and sometimes no skill in the science of law. If
charged with a crime, he is incapable, generally of deter-
mining for himself whether the indictment is good or bad.
He is unfamiliar with the rules of evidence. Left without
the aid of counsel he may be put on trial without a proper
charge, and convicted upon incompetent evidence, or evi-
dence irrelevant to the issue or otherwise inadmissible.
He lacks both the skill and knowledge adequately to pre-

28. Id. at 494.
29. Id. at 489-90.
30. See id.
31. See generally Friendly, supra note 25, at 152 (collateral relief should be al-

lowed, regardless of guilt or innocence, to those denied their right to counsel); Note,
Stone v. Powell and the Effective Assistance of Counsel, 80 MICH. L. REV. 1326, 1326-
28 (1982) (habeas corpus relief should remain open to claims of ineffective counsel
with regard to search and seizure issues).

32. 287 U.S. 45 (1932).
33. Id. at 70. See also Arsenault v. Massachusetts, 393 U.S. 5, 6 (1968) (right to

counsel essential to fair trial).
34. 287 U.S. at 71.
35. See McMann v. Richardson, 397 U.S. 759, 771 (1970); Reece v. Georgia, 350

U.S. 85, 90 (1955); White v. Ragen, 324 U.S. 760, 763-64 (1945); Glasser v. United
States, 315 U.S. 60, 69-70 (1942); Avery v. Alabama, 308 U.S. 444, 446 (1940); Powell v.
Alabama, 287 U.S. 45, 57, 71 (1932).
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pare his defense, even though he has a perfect one. He
requires the guiding hand of counsel at every step in the
proceedings against him. Without it, though he be not
guilty, he faces the danger of conviction because he does
not know how to establish innocence. 36

Since Powell, the Court has expanded the situations and cir-
cumstances to which the right to counsel applies. In so doing, the
Court has consistently referred to the necessity of counsel in guar-
anteeing a fair trial.37 The right to counsel now applies in both
state and federal courts, 38 and in both felony and misdemeanor
cases.39 Defendants now have the right to counsel at preliminary
hearings,4° pre-trial line-ups, 4 1 arraignment proceedings 42 and on
appeal. 43 State regulations which limit a trial counsel's defense of
a client have also been invalidated as infringing on the defendant's
right to "the guiding hand of counsel."" Thus, even if the Court
were to limit all habeas claims to those which affect the truth find-
ing process, it would seem that ineffectiveness on the part of coun-
sel would overcome this limitation.

The advent of the right to counsel has forced the development
of systems to insure that indigent defendants receive legal repre-
sentation and that appointed counsel receive compensation. 45 Al-
though the guarantee of legal representation is an honorable goal
in theory, practically, it has had its problems.4 An indigent who
receives court appointed counsel may end up dealing with any one
of the following types of attorneys, all of whom face pressures

36. Powell, 287 U.S. at 68.
37. See, e.g., Argersniger v. Hamlin, 407 U.S. 25, 31 (1972) (assistance of counsel

is a prerequisite to the existence of a fair trial); Gideon v. Wainwright, 372 U.S. 335,
344 (1963) (holding that the right to counsel is a basic right).

38. Gideon, 372 U.S. at 338-39.
39. Argersniger, 407 U.S. at 33-36.
40. Coleman v. Alabama, 399 U.S. 1, 9-10 (1970).
41. United States v. Wade, 388 U.S. 218, 240 (1967).
42. Anders v. California, 386 U.S. 738, 744-45 (1967). See also Entsminger v.

Iowa, 386 U.S. 748, 751-52 (1967) (failure of counsel to perfect appeal).
43. Hamilton v. Alabama, 368 U.S. 52, 54-55 (1961). See also Reece v. Georgia,

350 U.S. 85, 89-90 (1955).
44. Powell, 287 U.S. 45, 69 (1932); see also Holloway v. Arkansas, 435 U.S. 475,

484 (1978) (failure to appoint separate counsel for co-defendants); Geders v. United
States, 425 U.S. 80, 91 (1976) (court order preventing defendant from consulting with
counsel during overnight recess); Herring v. New York, 422 U.S. 853, 858-59 (1975)
(invalidated denial of counsel's opportunity for final summation in non-jury cases);
Brooks v. Tennessee, 406 U.S. 605, 611-13 (1972) (struck down state law requiring
defendant to testify before all other defense testimony, if defendant was to testify
at all); Ferguson v. Georgia, 365 U.S. 570, 595-96 (1961) (during unsworn testimony
on the stand, defendant's counsel denied the right to examine defendant).

45. Bazelon, The Defective Assistance of Counsel, 42 U. CniN. L REV. 1, 3-4
(1973).

46. Id. at 4.
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which may inhibit the effectiveness of their representation: an
overworked public defender, a private attorney who makes a living
off of expeditious processing of court appointments, or an attorney
who is simply inexperienced in the area of criminal law.47

Although the Supreme Court concedes that defendants are en-
titled to the effective assistance of counsel, it has never granted
habeas corpus relief on grounds of ineffectiveness of counsel ex-
cept in cases where the ineffectiveness resulted from state inter-
ference.48 Therefore, the question of what constitutes ineffective
assistance of counsel has never been squarely considered by the
Court.49 Rather, the Supreme Court has chosen to defer "to the
good sense and discretion of the trial courts" for the maintenance
and development of appropriate standards of performance.5 0 The
result has been a variety of standards against which an attorney's
adequacy is judged.

The traditional standard, once followed by a substantial
number of courts, is the "farce and mockery" test articulated in the
case of Diggs v. Welch.51 Under this standard, habeas corpus relief

47. Id. at 6-14. If the increase in claims of ineffective counsel is due to an in-
crease in ineffective attorneys, one commentator offers at least a partial explana-
tion.

Defense attorneys appointed by the court fall into one of four categories: the
public defenders, the courthouse "regulars," the "uptown" lawyers, and the "neo-
phytes." Public defenders may be subject to two types of pressures which may
account for less than zealous advocacy. Those pressures are (1) an overly burden-
some caseload, and (2) a potential conflict of interest between duties owed to a
client and a duty owed to the court to ease crowded dockets vis-A-vis "efficient
processing" of cases. Either or both of these pressures could effect the adequacy of
advocacy. Id. at 6-7.

"Courthouse regulars" are those attorneys who frequent the courthouse steps
awaiting appointment. Due to statutory maxima set on fees, there is a definite in-
centive to dispose of as many cases as quickly as possible. Some have even sug-
gested that nonaggressive attorneys obtain more favorable treatment for their
clients. Id. at 7-11.

The third type of lawyer, the "uptown" lawyer, is one who specializes in any
area except criminal law. Unfamiliar with the criminal justice system, these attor-
neys must rapidly become familiar with complex criminal litigation issues, and fre-
quently have difficulty communicating with the indigent client. Id. at 11-12.

Finally, court appointments result in the assignment of the most junior mem-
bers of the bar. Frequently, these appointees are young and almost always inexpe-
rienced. Consequently, young attorneys gain experience at the expense of the
client. Id. at 12-13.

48. See Note, Identifying and Remedying Ineffective Assistance of Criminal De-
fense Counsel: A New Look After United States v. DeCoster, 93 HARv. L REv. 752,
754 (1980) [hereinafter cited as Note, A New Look].

49. Id. at 755. The commentator suggests that the Court's failure to address the
issue may be due to the fact that the Court is still defining when and where the
right to counsel exists.

50. McMann v. Richardson, 397 U.S. 759, 771 (1970).
51. 148 F.2d 667 (D.C. Cir.), cert. denied, 325 U.S. 889 (1945).
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on grounds of ineffective assistance of counsel would not be
granted unless the trial court proceedings were "a farce and mock-
ery of justice. '5 2 Whether the sought after relief would be granted
turned on "the presence or absence of judicial character in the pro-
ceedings as a whole. '5 3 However, commentators assailed the test
as being vague,M "itself a mockery of the sixth amendment,"55 and
an unfit standard for those who hold themselves out as
professionals.5

6

Since Diggs, there has been a move away from the "farce and
mockery" standard.57 Following the Supreme Court's language in
McMann v. Richardson5 8 and Glasser v. United States,5 9 federal
courts have moved, in numbers, toward a "reasonableness" stan-
dard.60 The Fifth Circuit requires, not that counsel be errorless,
nor that counsel be ineffective as determined by hindsight, but
rather that counsel be "reasonably likely to render and [be] ren-
dering reasonably effective assistance."'61 Additionally, in a series
of decisions, the District of Columbia courts have moved from a
"farce and mockery" standard,62 noting that the standard was "a

52. Id. at 669.
53. Id. at 670.
54. Finer, Ineffective Assistance of Counsel, 58 CORNELL L REV. 1077, 1078

(1973); see Note, Ineffective Assistance of Counsel: An Overview of Current Trends
in Oregon and the Ninth Circuit, 14 WILLAMErrE L.J. 443, 455 (1978) [hereinafter
cited as Note, Ineffective Assistance ].

55. Bazelon, supra note 45, at 28. See also Note, A New Look, supra note 48, at
757.

56. Note, Ineffective Assistance, supra note 54, at 455.
57. Note, A New Look, supra note 48, at 757. The standard articulated in Diggs

has been abandoned by the court that propogated it in United States v. DeCoster,
487 F.2d 1197 (D.C. Cir. 1973). The move away from the farce and mockery standard
is probably due to the current invalidity of much of its rationale. The farce and
mockery standard was first articulated when the ineffective assistance of counsel
claim was rooted in a concept of due process rather than the sixth amendment per
se. Consequently, the responsibility of counsel was more limited than it is under
the modern approach, which guarantees a right to counsel beyond the right to due
process. In addition, early inadequate assistance of counsel claims usually arose in
the context of habeas corpus relief. Before habeas corpus jurisdiction was ex-
panded, the court was constrained to grant relief only if the conviction was so defec-
tive that the court would "lose jurisdiction." Strazzella, supra note 13, at 448-50. For
a discussion of early habeas corpus jurisdiction, see Bator, supra note 17, at 468-69.

58. 397 U.S. 759, 771 (1970) (counsel is effective as long as the advice is "Within
the range of competence demanded of attorneys in criminal cases").

59. 315 U.S. 60, 76 (1942) ('rhe right to have the assistance of counsel is too
fundamental and absolute to allow courts to indulge in nice calculations as to the
amount of prejudice arising from its denial").

60. See Strazzella, supra note 13, at 450-51; Note, A New Look, supra note 48, at
757; Note, Ineffective Assistance, supra note 54, at 455.

61. West v. Louisiana, 478 F.2d 1026 (5th Cir. 1973); MacKenna v. Ellis, 280 F.2d
592, 599 (5th Cir. 1960).

62. See, e.g., Diggs v. Welch, 148 F.2d 667, 669 (D.C. Cir.), cert. denied, 325 U.S.
889 (1945).
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mere metaphorical gloss. '63 The court moved to a standard which
holds counsel to be ineffective when the attorney's action or inac-
tion was grossly incompetent and blotted out "the essence of a
substantial defense. '64 Ultimately, the court settled on a standard
requiring reasonably competent assistance of an attorney acting as
the defendant's diligent, conscientious advocate. 65

The applicable standard within the Eighth Circuit has been a
source of confusion among commentators.66 The confusion ap-
pears to be lodged in the court's use of language which indicates a
reasonableness standard. However, the Eighth Circuit maintains
that a claim of incompetent counsel will prevail only if it can be
said that what was or was not done by the defendant's attorney
made the proceedings a farce and mockery of justice, shocking to
the court's conscience. 67 Eighth Circuit decisions have indicated
the court's awareness of the criticism to which the "farce and
mockery" standard has been subjected.68 The court continues to
adhere to the standard, although cautioning that it is not to be

63. Beasley v. United States, 491 F.2d 687, 692 (6th Cir. 1974).
64. Bruce v. United States, 379 F.2d 113, 116-17 (D.C. Cir. 1967).
65. United States v. DeCoster, 487 F.2d 1197, 1202 (D.C. Cir. 1973). As a general

guide, the court noted that attorneys should conduct themselves in conformance
with the American Bar Association's standards for the Defense Function. For an
explanation of the duties owed by a defense attorney to a client, see A.B.A. PROJECT
ON STANDARDS OF CRIMINAL JUSTICE, STANDARDS RELATING TO THE DEFENSE FUNC-
TION § 1 (1971). The court in DeCoster went on to articulate several specific guide-
lines regarding the duties owed by counsel to a client:

(1) Counsel should confer with his client without delay and as often as
necessary to elicit matters of defense, or to ascertain that potential de-
fenses are unavailable. Counsel should discuss fully potential strategies
and tactical choices with his client.
(2) Counsel should promptly advise his client of his rights and take all
actions necessary to preserve them ... Counsel should also be concerned
with the accused's right to be released from custody pending trial, and be
prepared, where appropriate, to make motions for a pre-trial psychiatric
examination or for the suppression of evidence.
(3) Counsel must conduct appropriate investigations, both factual and le-
gal, to determine what matters of defense can be developed.

Id. at 1203.
66. Gard, Ineffective Assistance of Counsel, 41 Mo. L. REv. 483, 495 n.98 (1976)

(Eighth Circuit has not totally abandoned the farce and mockery standard); Straz-
zella, supra note 13, at 447 n.16 (Eighth Circuit continues to adhere to farce and
mockery standard); Note, Ineffective Assistance, supra note 54, at 458 (implying
that the Eighth Circuit adheres to a reasonableness standard); Note, A New Look,
supra note 48, at 757 n.36 (Eighth Circuit has abandoned the farce and mockery
standard).

67. Cardarella v. United States, 375 F.2d 222, 230 (8th Cir. 1967). See also Brown
v. Swenson, 487 F.2d 1236, 1240 (8th Cir. 1973) (attorney's representation is pretex-
tual); Scalf v. Bennett, 408 F.2d 325, 327-28 (8th Cir.), (relief granted when "repre-
sentation was only perfunctory, in bad faith, a sham, a pretense."), cert. denied,
396 U.S. 887 (1969).

68. McQueen v. Swenson, 498 F.2d 207, 214 (8th Cir. 1974).
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taken literally.69 The "farce and mockery" standard is not in-
tended to be "a shibboleth to avoid a searching evaluation of possi-
ble constitutional violations. ' 70  Rather, its continued use is
intended to indicate that the petitioner bears a heavy burden of
proving incompetency. 7 1 Consequently, within parameters, the
"farce and mockery" standard continues to enjoy vitality within
the Eighth Circuit. Whether it will ultimately be abandoned re-
mains unclear.

Within the Eighth Circuit, there is a strong presumption that
counsel was competent.7 2 In order to gain habeas corpus relief on
grounds of ineffective assistance of counsel, the Eighth Circuit has
constructed a two part analysis which must be satisfied. The peti-
tioner must first establish that trial counsel failed to render the
skills and diligence of a reasonably competent attorney under sim-
ilar circumstances. 73 Once established, the petitioner must also
demonstrate that the counsel's ineffectiveness resulted in
prejudice to the petitioner. 74 The court has consistently main-

69. Id.
70. Id.
71. Id.
72. Id. See also Garton v. Swenson, 497 F.2d 1137, 1139 (8th Cir. 1974) (farce

and mockery standard employed to show that defendant bears a heavy burden).
73. Hawkman v. Parratt, 661 F.2d 1161, 1164 (8th Cir. 1981) (counsel held to a

standard of exercising the customary skills and diligence of a reasonably competent
attorney under similar circumstances); Pinnell v. Cauthron, 540 F.2d 938, 939 (8th
Cir. 1976) (counsel fails to render effective assistance of counsel when the custom-
ary skills and diligence of a reasonably competent attorney under similar circum-
stances are not exercised); United States v. Easter, 539 F.2d 663, 666 (8th Cir. 1976)
(ineffective assistance of counsel constitutes the failure to render the customary
skills and diligence that a reasonably competent attorney would perform under
similar circumstances); Crimson v. United States, 510 F.2d 356, 358 (8th Cir. 1975)
(trial counsel must exercise the customary skill and diligence of a reasonably com-
petent criminal attorney); McQueen v. Swenson, 498 F.2d 207, 216 (8th Cir. 1974)
(counsel owes a duty to client to provide reasonably competent assistance, acting
as a diligent, conscientious advocate).

74. Crimson v. United States, 510 F.2d 356, 358 (8th Cir. 1975). See also, e.g.,
United States v. Easter, 539 F.2d 663, 666 (8th Cir. 1976); Thomas v. Wyrick, 535 F.2d
407, 414 (8th Cir.), cert. denied, 429 U.S. 868 (1976); McQueen v. Swenson, 498 F.2d
207, 218 (8th Cir. 1974). Circuits differ as to whether a showing of prejudice must be
established by a defendant. Cf. United States v. DeCoster, 487 F.2d 1197, 1204 (D.C.
Cir. 1973) (once ineffective counsel is established the government must establish a
lack of prejudice). The confusion over who must establish the existence, or lack of,
prejudice is due to the United States Supreme Court's decisions in Chapman v.
California, 386 U.S. 18,23 n.8 (1967) and Coleman v. Alabama, 399 U.S. 1, 10-11 (1970).
In Chapman, the court held that some rights, such as the right to counsel, are so
fundamental that they are not subject to the harmless error rule. Hence, absence of
counsel would require automatic reversal without any showing of prejudice. 386
U.S. at 23 n.8. However, in Coleman, the court remanded the case for a finding of
prejudice even though defendants were not represented by counsel at a prelimi-
nary hearing. 399 U.S. at 10-11. The legitimacy of placing the burden of proving
prejudice on the defendant provoked considerable discussion by one commentator
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tained that the application of this analysis to particular factual sit-
uations requires flexibility.75 The balancing of such factors
includes a consideration of the time afforded to counsel, the expe-
rience of counsel, the gravity of the charge, and the complexity of
the defenses-which will all necessarily vary from case to case.76

Although precise factual circumstances will differ, Eighth Cir-
cuit decisions on ineffective assistance of counsel do offer guide-
lines as to what does and does not constitute ineffectiveness.
Those guidelines become increasingly important in light of the
Supreme Court's recent cutback on the availability of habeas
corpus relief, it's focus on the truth-finding process, and the role of
a competent attorney within the truth-finding process. Recent de-
cisions tend to reflect the fact that prisoners oftentimes do not un-
derstand what actions constitute ineffective assistance of counsel.
With claims of this type multiplying, the avoidance of frivolous or
groundless claims becomes important to both prisoners and
courts.

ANALYsIs

Pre-Trial Conduct

The American Bar Association's Standards Relating to the Ad-
ministration of Criminal Justice77 define several duties an attor-
ney owes a client. Those duties include (1) allowing sufficient time
to prepare 78 (2) conducting all necessary investigations; 79 (3) con-
ferring with the client as soon as possible after appointment and as
often as necessary;80 and (4) advising the client of the charges and
the client's rights.81 Though counsel is presumed to be competent,
a breach of any of these duties, along with a showing of resulting

and the Eighth Circuit. See Note, Ineffective Assistance of Counsel and the Harm-
less Error Rule, 43 GEO. WASH. L. REV. 1384 (1975); McQueen v. Swenson, 498 F.2d
207, 218-19 (8th Cir. 1974). The Eighth Circuit has adopted an approach where the
absence of counsel will result in automatic reversal, but where defendant has en-
joyed the benefit of counsel, counsel's ineffectiveness must be shown to have
prejudiced the defendant. 498 F.2d at 218-19.

75. Wolfs v. Britton, 509 F.2d 304, 309 (8th Cir. 1975). See also Crimson v. United
States, 510 F.2d 356, 358 (8th Cir. 1975) (there is no magic formula for deciding inef-
fectiveness of counsel claims)i McQueen v. Swenson, 498 F.2d 207, 218 (8th Cir.
1974) (a flexible approach is called for).

76. Wolfs v. Britton, 509 F.2d at 309.
77. A.B.A. PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, STANDARDS RELATING

TO THE PROSECUTION FUNCTION AND THE DEFENSE FUNCTION §§ 1-5, at 153-63 (1971).
78. Id. § 1.2, at 154.
79. Id. § 4.1, at 161.
80. Id. § 3.2, at 157-58, § 3.8, at 160.
81. Id. § 5.1, at 162.
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prejudice, may result in habeas corpus relief.82

The court has dealt with numerous decisions dealing with
counsel's alleged failure to properly prepare for trial. Usually, this
failure takes one of two forms: (1) failure to carry out those duties
customarily performed by an attorney preparing for trial, and
(2) the tardy appointment of an attorney which inhibits adequate
preparation. 83 The Eighth Circuit has handed down two decisions
which help to define the parameters of what constitutes failure to
prepare. In Pinnell v. Cauthron84 and Garza v. Wolff,85 the court
found the following factors to be indicative of failure to prepare:
(1) failure to sufficiently confer with the client;8 6 (2) failure to ad-
vise the client of possible defenses;87 (3) failure to investigate;88

(4) failure to interview witnesses;89 (5) failure to make opening
and closing statements;90 and (6) failure to object to highly preju-
dicial inadmissible evidence.9 1 From the court's opinions, it ap-
pears evident that the failure to prepare encompasses the failure
to perform many or all of the duties which an attorney owes to a
client. One additional precautionary fact can be gleaned from
these two opinions. Habeas corpus relief has not been granted on
the basis of any one of these factors. Rather, relief has been
granted on the basis of the cumulative effect of any combination of
the factors.9

2

Ineffective assistance of counsel claims have also arisen where

82. See Long v. Brewer, 667 F.2d 742, 744 (8th Cir. 1982).
83. See Pinnell v. Cauthron, 540 F.2d 938, 942 (8th Cir. 1976) (counsel who failed

to confer with client, interview witnesses, and make an opening or closing state-
ment held to be unprepared); Garza v. Wolff, 528 F.2d 208, 212-13 (8th Cir. 1975)
(failure to investigate, follow-up on a lead in a police report, and interview wit-
nesses indicated a lack of preparation); United States v. Briddle, 443 F.2d 443, 451
(8th Cir. 1971) (counsel appointed three weeks before trial); Lupo v. United States,
435 F.2d 519, 520 (8th Cir. 1970) (counsel appointed at time of arraignment and just
prior to a plea of guilty); United States v. Schroeder, 433 F.2d 846, 852 (8th Cir. 1970),
(substitute counsel appointed the day of trial), cert. denied, 401 U.S. 943 (1971);
Stamps v. United States, 387 F.2d 993, 996 (8th Cir. 1967) (counsel appointed five
days before trial); Ray v. United States, 197 F.2d 268, 270 (8th Cir. 1952) (counsel
retained on the day of trial); Maye v. Pescor, 162 F.2d 641, 642 (8th Cir. 1947) (coun-
sel appointed on the same day as arraignment).

84. 540 F.2d 938 (8th Cir. 1976).
85. 528 F.2d 208 (8th Cir. 1975).
86. Pinnell, 540 F.2d at 942.
87. Id.
88. Id.
89. Id. See also Garza, 528 F.2d at 213.
90. Pinnell, 540 F.2d at 942.
91. Id.
92. Id. at 942 (counsel failed to interview witnesses, consult with client about

possible defenses, make an opening or closing statement, and object to inadmissi-
ble evidence); Garza, 528 F.2d 212-13 (counsel conferred with the client only once,
failed to investigate, and neglected to interview an eyewitness).
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counsel's inadequate preparation was due to tardy appointment.
Tardy appointment does not require automatic reversal 93 because
"the adequacy of counsel cannot be determined solely on the basis
of the amount of time spent in preparation. ....,94 However, when
the appointment is unduly late, it prevents or constrains counsel's
ability to fulfill the duty to adequately prepare and investigate a
client's case.95 Therefore, in order to determine whether the ap-
pointment was unduly tardy, the court will consider the factors of
the time afforded to counsel, the gravity of the charge, the experi-
ence of counsel, the complexity of possible defenses, and the avail-
ability of witnesses. 96

Decisions vary depending on the weight given each of these
various factors. The Eighth Circuit has granted relief on grounds
of inadequate time to prepare in only one case, Wolfs v. Britton.97
There, the defendant had engaged in a shooting spree and, al-
though no one was hurt, was charged with assault with intent to
kill. Counsel was appointed one and one-half days before trial.98

In granting relief, the court focused on the nature of the charge,
the complexity of an available defense, and the inability of counsel
to procure character testimony with which to establish mitigating
factors.9 9 Assault with intent to kill is a specific intent crime re-
quiring the prosecution to establish not only that the defendant
committed the crime, but that the crime was committed with the
requisite intent or motive.1 0 0 In Wolfs, counsel had insufficient
time to interview witnesses and examine their testimony with re-
gard to the defendant's motive, if indeed there was one. 10 1 Second,
since defendant's behavior was bizarre and unexplained, counsel
wished to pursue an insanity defense. 10 2 A brief, fifty minute psy-
chiatric examination was made. However, the court held that a
psychiatric defense was "complex to master" and therefore "a rea-
sonable time ... for preparation of such a defense" should be al-

93. United States v. Briddle, 443 F.2d 443, 451 (8th Cir. 1971); Lupo v. United
States, 435 F.2d 519, 522-23 (8th Cir. 1970); United States v. Schroeder, 433 F.2d 846,
852 (8th Cir. 1970), cert. denied, 401 U.S. 943 (1971); Stamps v. United States, 387 F.2d
993, 995 (8th Cir. 1967); Ray v. United States, 197 F.2d 268, 271 (8th Cir. 1952).

94. Wolfs v. Britton, 509 F.2d 304, 309 (8th Cir. 1975). See also, Kress v. United
States, 411 F.2d 16, 22 (8th Cir. 1969).

95. Wolfs v. Britton, 509 F.2d at 310.
96. Id. at 309.
97. 509 F.2d 304 (8th Cir. 1975).
98. Id. at 306.
99. Id. at 310-11.

100. Id. at 310. See also W. LAFAVE & A. ScoTr, CRIINAL LAw § 28, at 195-218
(1972) (general discussion of mental states required for crimes).

101. 509 F.2d at 310.
102. Id.
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lowed.10 3 Finally, the court focused on counsel's inability to
contact character witnesses who could have provided helpful miti-
gation testimony. The petitioner's friends and relatives were all
located outside the state. Referring to the ABA Standards, the
court noted that it is an essential duty of an attorney to present
mitigating evidence. In order to do this, investigation into a de-
fendant's background, education, family relationships, mental and
emotional stability, and employment record is vital.10 4 Since time
was extremely limited and those who could provide that type of
information were located out of state, counsel's ability to fulfill this
duty was hampered.1 0 5

Beyond the specific circumstances in Wolfs, it is difficult to
forecast exactly how much time is necessary to prepare ade-
quately for a given case. 0 6 However, where time is so inadequate

103. Id.
104. Id. at 311.
105. Id.
106. Cf. Maye v. Pescor, 162 F.2d 641 (8th Cir. 1947). There the defendant was

arraigned on charges of knowingly transporting a stolen vehicle across state lines.
Counsel was appointed on the day of arraignment. Later that same day, the defend-
ant entered a plea of guilty. The court held that the time allowed for consultation
was adequate considering the nature of the case. The defendant's decision to plead
guilty rendered time for investigation unnecessary. Id. at 642-43. In Ray v. United
States, 197 F.2d 268 (8th Cir. 1952), counsel was appointed one and one-half days
before trial. The court held that because counsel did not appear to lack knowledge
regarding relevant case law and the issues in the case were simple, i.e., whether the
defendant forged a check and unlawfully passed the check, the short amount of
time did not deprive the defendant of effective assistance of counsel. Id. at 270-71.
In Stamps v. United States, 387 F.2d 993 (8th Cir. 1967), counsel was appointed six
days before trial. However, the court held that counsel had adequate time to pre-
pare in view of the fact that counsel was acquainted with the case and had had time
to prepare the case before appointment. Id. at 995. In Lupo v. United States, 435
F.2d 519 (8th Cir. 1970), counsel was appointed at the same arraignment during
which defendant entered a guilty plea. The court held that the adequacy of counsel
is not to be determined solely on the basis of the amount of time spent interviewing
the client. Id. at 521, 523. In United States v. Schroeder, 433 F.2d 846 (8th Cir. 1970),
cert. denied, 401 U.S. 943 (1971), counsel was appointed five and one-half months
before trial. However, when counsel was unable to appear, substitute counsel was
appointed on the day of trial. The court held that this was not a case where the
defendant had received initial appointment on the day of trial. Prior counsel had
represented defendant at various stages of the case. Substitute counsel was an as-
sociate of the prior counsel and had demonstrated complete familiarity with the
case itself, as well as the applicable law. Therefore, defendant was not prejudiced
by the late appointment. Id. at 851-52. In United States v. Briddle, 443 F.2d 443 (8th
Cir. 1971), counsel was appointed three weeks prior to the day of trial. However,
counsel was unaware of the court date until six days prior to trial. The court held
that the trial was skillfully conducted, indicating considerable preparation. There-
fore, defendant was not prejudiced by the brevity of time allowed. Id. at 451. In
United States v. Sheehy, 670 F.2d 798 (8th Cir. 1982), counsel was appointed four
days before trial. However, counsel was able to interview all the prosecution's wit-
nesses, call several witnesses for the defense, and the defendant was unable to
show additional time would have uncovered helpful evidence. Id. at 799-800.
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so as to preclude an attorney's ability to perform essential duties,
which would have provided helpful evidence, prejudice should be
sufficient to warrant a court's reversal.

An attorney's failure to investigate a client's case provides an-
other basis from which a prisoner may claim ineffective assistance
of counsel:

It is the duty of the lawyer to conduct a prompt investiga-
tion of the circumstances of the case and explore all ave-
nues leading to facts relevant to guilt and degree of guilt or
penalty. The investigation should always include efforts to
secure information in the possession of the prosecution
and law enforcement authorities. The duty to investigate
exists regardless of the accused's admissions or state-
ments to the lawyer of facts constituting guilt or his stated
desire to plead guilty. 10 7

Relevant court decisions indicate that the broader duty to investi-
gate includes an obligation to pursue helpful evidence and to inter-
view witnesses.10 8

Failure to investigate constitutes a dereliction of a duty owed
to a client, although it does not necessarily reflect on counsel's ef-
fectiveness. 10 9 Therefore, the showing of prejudice is crucial to the
granting of relief." 0 In Thomas v. Wyrick, an attorney who had a
policy of never investigating or interviewing witnesses was held to
be ineffective."' Prejudice necessarily followed the practice be-
cause the policy represented an abdication of professional judg-
ment which eroded any presumption of professional

107. A.B.A. PROJECT ON STANDARDS FOR CRIMINAL JUSTICE, STANDARDS RELATING

TO THE PROSECUTION FUNCTION AND THE DEFENSE FUNCTION § 4.1 (1971).
108. See Thomas v. Wyrick, 535 F.2d 407 (8th Cir.), cert. denied, 429 U.S. 868

(1976). Counsel's policy of never interviewing witnesses was held to be a breach of
an essential duty owed to a client. Had counsel interviewed the witnesses, helpful
evidence would have been uncovered. Therefore, defendant was prejudiced by
counsel's failure to interview witnesses. Consequently, counsel was deemed to be
ineffective. Id. at 413, 416-17. In Morrow v. Parratt, 574 F.2d 411 (8th Cir. 1978), the
court held that the defendant was deprived of effective assistance of counsel when
counsel failed to interview eyewitnesses. Id. at 413. In Tinlen v. Parratt, 680 F.2d 48
(8th Cir. 1982), counsel's failure to investigate the validity of prior convictions
which formed the basis of the defendant's conviction on grounds of being a habitual
offender was held to constitute ineffective assistance counsel. Id. at 50. In Eldridge
v. Atkins, 665 F.2d 228 (8th Cir. 1981), cert. denied, 102 S. Ct. 1760 (1982), counsel's
failure to interview eyewitnesses amounted to inadequate investigation and de-
prived defendant of the effective assistance of counsel. Id. at 232-35.

109. Cross v. United States, 392 F.2d 360, 365 (8th Cir. 1968). There, counsel de-
liberately failed to investigate. Even so, the trial court stated "actually .... you
have conducted a most effective defense." Id.

110. See notes 73-74 and accompanying text supra.
111. 535 F.2d 407 (8th Cir.), cert. denied, 429 U.S. 868 (1976).
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competence." 2 In the absence of a policy not to investigate or in-
terview witnesses, the Eighth Circuit has also held that the failure
to interview eye witnesses constitutes ineffective assistance of
counsel. 113 Under these circumstances, a petitioner can demon-
strate prejudice by establishing (1) helpful testimony on the part
of the witnesses who were not interviewed, (2) unresolved factual
issues regarding the defendant's mental state, and (3) the possibil-
ity of probable change in defense strategy had the eyewitness' tes-
timony been known." 4

An area of conduct which is related to the adequacy of coun-
sel's preparation and investigation is consultation with the client.
Although the Eighth Circuit has never reversed solely on the

112. Id. at 413.
113. Morrow v. Parratt, 574 F.2d 411, 413 (8th Cir. 1978).
114. Id. at 413-14; Eldridge v. Atkins, 665 F.2d 228, 232-35 (8th Cir. 1981), (holding

that the defendant received ineffective assistance of counsel when counsel failed to
investigate eyewitness accounts and interview alibi witnesses), cert. denied, 102 S.
Ct. 1760 (1982). But see Langston v. Wyrick, No. 82-1620, slip op. at 8-9 (8th Cir. Dec.
22, 1982) (counsel's failure to interview state's witness who identified petitioner at
trial as the perpetrator of the crime did not deprive petitioner of effective assistance
of counsel when counsel had determined a misidentification defense would have
been unavailing); Walker v. Solem, 687 F.2d 1235, 1238-39 (8th Cir. 1982) (holding
that an effective counsel was not obligated to interview all witnesses; rather, coun-
sel may rely on other sources of information when completing an investigation);
United States v. Sheehy, 670 F.2d 798, 800 (8th Cir. 1980) (denied relief when defend-
ant failed to show that counsel would have been able to uncover helpful evidence
had he had more time to interview witnesses); Yancey v. Housewright, 664 F.2d 187,
189 (8th Cir. 1981) (defendant cannot complain of ineffective assistance of counsel
when counsel failed to call a witness whose testimony would incriminate the de-
fendant); Plant v. Wyrick, 636 F.2d 188, 190 (8th Cir. 1980) (holding that counsel was
effective when the defendant failed to provide any information which would indi-
cate that further investigation was necessary to uncover helpful information); Tyler
v. Wyrick, 635 F.2d 752, 754-55 (8th Cir. 1980) (counsel's failure to investigate an inac-
curate statement that the defendant had a prior conviction was not prejudicial
when the jury was instructed to disregard the prejudicial statement); United States
v. McMillan, 606 F.2d 245, 247 (8th Cir. 1979) (failure to call witness was a matter of
trial strategy); Word v. United States, 604 F.2d 1127, 1130 (8th Cir. 1979) (counsel
was not ineffective when the defendant was informed that the failure to call several
witnesses was due to the fact that their testimony would not have been helpful);
United States v. Blue Thunder, 604 F.2d 550, 555 (8th Cir.), (denied relief when
counsel's incomplete investigation was due to petitioner's absence), cert. denied,
444 U.S. 902 (1979); Benson v. United States, 552 F.2d 223, 225 (8th Cir. 1977) (denied
habeas corpus relief when petitioner was unable to establish that a more diligent
investigation would have provided helpful information, even though the only inves-
tigation undertaken was to read the prosecutor's fie); Harkins v. Wyrick, 552 F.2d
1308, 1313-14 (8th Cir. 1977) (holding counsel's failure to investigate an incompe-
tency defense was not prejudicial when petitioner was in fact competent); Crimson
v. United States, 510 F.2d 356, 357, n.3 (8th Cir. 1975) (failure to call a witness is
within range of trial strategy); Brown v. Swenson, 487 F.2d 1236, 1239-40 (8th Cir.
1973) (defendant received effective assistance of counsel when counsel interviewed
victims, verified facts, but chose to rely on the prosecutor's ffies with regard to the
issue of defendant's mental stability).
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grounds of failure to confer, this failure has been shown to be in-
dicative of other grounds of ineffectiveness. In those cases where
the court included failure to confer as a ground for reversal, coun-
sel also had failed to investigate adequately and prepare for
trial.115 In each case, counsel had personally conferred with the
client only once. 116

The failure of counsel to adequately advise a client of legal
rights and the charges against the client arises most often within
the context of a plea bargain. Guilty pleas are often entered into
upon the advice of counsel. Therefore, they are particularly sus-
ceptible to collateral attack upon claims of inadequate counsel.117

The crucial issue over the validity of a guilty plea is whether it was
knowingly and voluntarily made.118 The decision to plead guilty
involves the balancing of several factors, the most significant of
which is often the state's case against the defendant. 119 However,
the prisoner's right to effective counsel is relevant only insofar as it
bears on the issue of voluntariness and understanding, i.e., on
whether counsel has fully and adequately advised a prisoner of
available options and ensuing consequences. 120 Hence, whether a
prisoner's guilty plea will be considered intelligent and voluntary
depends "not on whether a court would retrospectively consider
counsel's advice to be right or wrong, but on whether that advice
was within the range of competence demanded of attorneys in

115. Garza v. Wolff, 528 F.2d 208, 212-13 (8th Cir. 1975) (where counsel failed to
investigate, interview witnesses, and conferred with the client only once, the court
held defendant was denied effective assistance of counsel). Cf. Pinnell v. Cauthron,
540 F.2d 938, 942 (8th Cir. 1976) (granting relief when counsel failed to interview
witnesses, make an opening or closing statement, and conferred with the client only
once).

116. Pinnell, 540 F.2d at 942; Garza, 528 F.2d at 212. But see Maxwell v. Mabry,
672 F.2d 683, 685 (8th Cir. 1982) (denied relief upon the grounds of counsel's failure
to confer with the client, even though counsel had visited petitioner only twice;
while the limited nature of the two visits and several phone conversations was
questionable, the petitioner had failed to establish any prejudice); United States v.
Blue Thunder, 604 F,2d 550, 555 (8th Cir.), (where counsel's failure to confer more
fully with the client was due to the client's inability to keep appointments, counsel
was not ineffective), cert. denied, 444 U.S. 902 (1979); Johnson v. United States, 506
F.2d 640, 645-46 (8th Cir. 1974), (complaint that counsel had spent insufficient time
with the client held insufficient to overcome presumption of competence when
counsel had visited the client at the county jail and before trial), cert. denied, 420
U.S. 978 (1975).

117. Comment, Effective Assistance of Counsel in Plea Bargaining: What is the
Standard? 12 DuQ. L. REV. 321, 321 (1973) [hereinafter cited as Comment, Plea
Bargain 1.

118. Brady v. United States, 397 U.S. 742, 749-55 (1970).
119. Id. at 756. See also McMann v. Richardson, 397 U.S. 759, 769-70 (1970).
120. See, e.g., Ford v. Parratt, 638 F.2d 1115, 1119 (8th Cir. 1981); Kress v. United

States, 411 F.2d 16, 22 (8th Cir. 1969).
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criminal cases.' 21

The Eighth Circuit has isolated several circumstances under
which an attorney's conduct will render a defendant's guilty plea
unintelligent and involuntary. When examining the voluntariness
of a plea, the court will examine the totality of the circum-
stances. 122 However, court decisions have indicated the following
circumstances to be particularly important to the granting of relief
following a guilty plea. Counsel's failure to conduct a pre-trial in-
vestigation has been held to be sufficiently prejudicial to warrant
reversal. 123 As mentioned, the failure to investigate is a breach of a
duty owed to a client.124 However, when a defendant enters a
guilty plea the issue focuses on whether the failure to investigate
prejudiced the defendant's ability to make an intelligent, voluntary
plea.125 Prejudice can be established by demonstrating the exist-
ence of either helpful evidence or an unsubstantiated issue which
was influential in the decision to plead guilty.126 Evidence will be
considered helpful if (1) it could have been uncovered upon rea-
sonable investigation; (2) it would have been admissable; and
(3) it would have proved beneficial to defendant's case-in-chief or
upon cross-examination.12

7

The failure to investigate is also prejudicial when an unsub-
stantiated issue is deemed by both counsel and client to be signifi-
cant enough to trigger the decision to plead guilty.128 Hence, when
a defendant is led to plead guilty on the basis of an unconfirmed
factual issue, e.g., a rumored pregnancy when faced with charges
of rape, which counsel should have investigated, the defendant is
deemed to have been prejudiced.129 Under each of these circum-

121. McMann, 397 U.S. at 771. For a discussion of the plea bargaining process
and the standards under which a guilty plea can be impeached, see Comment, Plea
Bargaining, supra note 113.

122. Rinehart v. Brewer, 561 F.2d 126, 130 (8th Cir. 1977); Missouri v. Turley, 443
F.2d 1313, 1317 (8th Cir. 1971).

123. Hawkman v. Parratt, 661 F.2d 1161, 1169 (8th Cir. 1981) (counsel's failure to
interview witnesses, who could have provided helpful testimony, prior to entering
of a guilty plea held to constitute ineffective assistance of counsel); Ford v. Parratt,
638 F.2d 1115, 1117-18 (8th Cir. 1981) (counsel's failure to investigate a rumor, which
formed the basis of the push to plead guilty, was held to be ineffective assistance of
counsel and highly prejudicial to the defendant).

124. See note 103 and accompanying text supra.
125. Ford v. Parratt, 638 F.2d 1115, 1117-18 (8th Cir. 1981); Missouri v. Turley, 443

F.2d 1313, 1316 (8th Cir. 1971).
126. Hawkman, 661 F.2d at 1169 (counsel's failure to interview witnesses with

helpful testimony held prejudicial); Ford, 638 F.2d at 1117-18 (counsel's failure to
investigate unsubstantiated rumor held prejudicial).

127. Hawkman, 661 F.2d at 1169.
128. Ford, 638 F.2d at 1118.
129. Id.
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stances-the lack of helpful evidence and the existence of uncon-
firmed issues-the defendant's plea is not considered intelligent or
voluntary because of the lack of necessary information.

Failure of counsel to initiate plea bargaining may also provide
an avenue of relief for a prisoner. Failure to initiate plea bargain-
ing may be deemed prejudicial when the defendant is charged
with several similar offenses. Normally, an attorney is not under
an obligation to initiate a plea bargain. Therefore, it is incumbent
upon the defendant to establish that the failure to initiate a plea
bargain under the facts of a particular case was outside the range
of competence required of an attorney. 30

In Hawkman v. Parratt, the defendant was charged with four
very similar felonies: assault with intent to rob, stabbing with in-
tent to wound and maim, assault with intent to commit great bod-
ily harm, and attempt to steal an automobile.' 3 ' The court held
that where the charges were related and open to election upon mo-
tion by the defendant, and the judge had questioned counsel re-
garding the possibility of a plea bargain, counsel's failure to
initiate a plea bargain amounted to ineffective assistance of
counsel.

132

The final set of circumstances which may render a guilty plea
involuntary is counsel's failure to advise the client of charges filed,
potential defenses, trial risks, and the consequences of a guilty
plea.133 Where counsel has advised a client of the hazards of jury
trial and the advantages of a guilty plea, but failed to explain a
potential defense and the adverse consequences of the guilty plea,
the Eighth Circuit has granted habeas corpus relief. 34 In addition
to fully advising a client of these necessary elements, the court has
also emphasized that counsel is under a stringent duty to make
certain the defendant understands the consequences of tendering

130. Hawkman, 661 F.2d at 1170-71.
131. Id. at 1163.
132. Id.
133. Hawkman, 661 F.2d at 1169. But see Long v. Brewer, 667 F.2d 742, 745 (8th

Cir. 1982) (although counsel did not advise the client of every possible defense or
argument, this did not render counsel's aid ineffective nor the plea involuntary; the
plea will be considered voluntary if counsel has discussed with the client the practi-
cal consideration of the strength of the state's case, the likelihood of a lesser sen-
tence, and the burdens of trial); Cantrell v. United States, 413 F.2d 629, 632 (8th Cir.
1969) (denied relief even though petitioner claimed he was not aware of the inad-
missability of illegally seized evidence and the potentially lengthy sentences);
Kress v. United States, 411 F.2d 16, 21-22 (8th Cir. 1969) (holding that even if counsel
had not advised the client of the consequences of a guilty plea, the record revealed
that the trial judge had sufficiently questioned the petitioner in determining that
the plea was voluntary and intelligent).

134. Hawkman, 661 F.2d at 1169. Rinehart v. Brewer, 561 F.2d 126, 139 (8th Cir.
1977).
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a guilty plea. This duty to insure a defendant's understanding
arises more often where there is some indication that the defend-
ant may not understand, e.g. extreme immaturity, youth, or dimin-
ished capacity.

13 5

Trial Conduct

Claims of ineffectiveness of counsel at trial seldom meet with
success. The rationale behind this policy is that there is a pre-
sumption of counsel competency and that an attorney's profes-
sional judgment should not be second guessed.136 'Trial tactics
are often hard decisions made in the tempo of the adversary pro-
ceeding and, once made, are not subject to rejection in the event
one misfires. ' 137 Therefore, great deference is shown to a trial at-
torney's judgment. The Eighth Circuit has held that the sixth
amendment does not require errorless counsel,138 nor successful
counsel. 139 What the sixth amendment does require is that coun-
sel "exercises that judgment which might be expected of one
trained in the law and committed to the diligent application of its
principles."'14

0 The focus of the court's examination of trial coun-
sel's conduct is not on whether counsel obtained acquittal; rather,
the focus is on whether counsel fulfilled the obligation conscien-
tiously to represent a client and achieve a fair trial.' 4 '

Hindsight can always be utilized by those not in the fray
so as to cast doubt on trial tactics a lawyer has used. Trial
counsel's strategy will vary even among the most skilled
lawyers. When that judgment exercised turns out to be
wrong, or even poorly advised, this fact alone cannot sup-
port a belated claim of ineffective counsel.142

The Eighth Circuit has rejected numerous claims of ineffective
assistance of counsel based on counsel's failure to make objections
and fie motions. The only decision granting relief for failure to

135. Hawkman, 661 F.2d at 1169. Rinehart, 561 F.2d at 131.
136. Thomas v. Wyrick, 535 F.2d 407, 412 (8th Cir.), cert. denied, 429 U.S. 868

(1976); McQueen v. Swenson, 498 F.2d 207, 216 (8th Cir. 1974); Robinson v. United
States, 448 F.2d 1255, 1256 (8th Cir. 1971).

137. Johnson v. United States, 506 F.2d 640, 645 (8th Cir.), cert. denied, 420 U.S.
978 (1975).

138. Drake v. Wyrick, 640 F.2d 912, 916 (8th Cir. 1981).
139. United States v. Cotton, 446 F.2d 865, 866-67 (8th Cir. 1971); Taylor v. United

States, 282 F.2d 16, 20 (8th Cir. 1960).
140. Taylor, 282 F.2d at 20.
141. Cross v. United States, 392 F.2d 360, 367 (8th Cir. 1968); Drake, 640 F.2d at

916.
142. Robinson v. United States, 448 F.2d 1255, 1256 (8th Cir. 1971). See also

United States v. Rhoads, 617 F.2d 1313, 1319 (8th Cir. 1980) (tactical decisions will
not be reviewed by hindsight).
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make a motion is that of United States v. Easter.143 In Easter,
counsel failed to file a motion to suppress evidence obtained by an
illegal search and seizure.'4 The court held that the failure to
move to suppress the evidence amounted to ineffective counsel be-
cause suppression may have been the defendant's only defense. 145

Counsel is under a duty to ascertain and develop all appropriate
defenses. 146 Therefore, primarily, it was the failure to pursue the
defendant's only defense that justified reversing the conviction in
Easter.147 Under other circumstances, the court has been reluc-
tant to grant relief.14 8

143. 539 F.2d 663 (8th Cir. 1976).
144. Id. at 665.
145. Id. at 666. But see United States v. Kelly, 687 F.2d 1217, 1219-20 (8th Cir.

1982) (per curiam) (failure to object to defective indictment and a pre-sentencing
report held to be without error); Comer v. Parratt, 674 F.2d 734, 736 (8th Cir. 1982)
(failure to object to violation of Miranda rights did not deny petitioner effective
assistance of counsel); Maxwell v. Mabry, 672 F.2d 683, 685 (8th Cir. 1982) (failure to
make motion for change of venue within the range of trial tactics); Yancey v.
Housewright, 664 F.2d 187, 190 (8th Cir. 1981) (failure to move for mistrial when the
jury was deadlocked held to be within counsel's professional discretion); United
States v. Rhoads, 617 F.2d 1313, 1320 (8th Cir. 1980) (holding that not objecting to the
failure of subpoenaed witnesses to bring requested business records was within the
range of trial strategy); Parton v. Wyrick, 614 F.2d 154, 158 (8th Cir.), (where a mo-
tion to suppress would have been unavailing, no prejudice results from the failure
to object), cert. denied, 449 U.S. 846 (1980); United States v. Hood, 593 F.2d 293, 297
(8th Cir. 1979) (failure to move for mistrial does not amount to ineffective assist-
ance of counsel when the likelihood of the motion being sustained is nil); Reynolds
v. Mabry, 574 F.2d 978, 981 (8th Cir. 1978) (failure to file motion to suppress highly
prejudicial evidence within trial discretion when counsel asserted insanity de-
fense); United States v. Bad Cob, 560 F.2d 877, 882 (8th Cir. 1977) (counsel's failure
to object to inference of defendant's refusal to take lie detector test held to be
within trial strategy and not from ignorance); Benson v. United States, 552 F.2d 223,
225 (8th Cir. 1977) (failure of counsel to file motion to suppress held to be effective
counsel because motion would have been fruitless); Scott v. United States, 545 F.2d
1116, 1117 (8th Cir. 1976) (failure of counsel to seek a continuance in order to obtain
alibi witness' testimony was not prejudicial to petitioner when counsel rehabili-
tated the witness on surrebuttal), cert. denied, 429 U.S. 1111 (1977); United States v.
Hager, 505 F.2d 737, 739-40 (8th Cir. 1974) (failure to object to violation of Miranda
rights did not deny effective assistance of counsel); Cross v. United States, 392 F.2d
360, 366 (8th Cir. 1968) (numerous objections cited as indicative of vigorous repre-
sentation); Kilgore v. United States, 323 F.2d 369, 371 (8th Cir. 1963) (failure of
counsel to seek a change of venue did not constitute ineffective assistance of coun-
sel when there was little likelihood the motion would succeed), cert. denied, 379
U.S. 922 (1964); Taylor v. United States, 282 F.2d 16, 19 (8th Cir. 1960) (filing of six-
teen motions cited as evidence of competent counsel). Although fourth amend-
ment claims may not be considered in federal habeas corpus review, the Eighth
Circuit apparently considered these claims to be more properly characterized as
ineffective assistance of counsel. For a discussion of the interrelationship between
fourth amendment and ineffective assistance of counsel claims as grounds for
habeas corpus relief; see Note, Effective Assistance of Counsel, supra note 31.

146. See note 103 and accompanying text supra.
147. Easter, 539 F.2d at 666.
148. Hollis v. United States, 687 F.2d 257, 260 (8th Cir. 1982) (counsel not ineffec-

tive even though he did not order a second psychiatric evaluation); Walker v. So-
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Post-Trial Conduct

In addition to pre-trial conduct, the failure to file an appeal is
the most fruitful area for reversal. The most common error justify-
ing relief is the failure to file an appeal.149 The Eighth Circuit has
held that an absence of counsel to assist a defendant in Ming an
appeal is tantamount to the denial of a defendant's constitutional
right to appeal. 5 0 When instructed by a client to do so, the failure
to take the required steps to fie a notice of appeal has been held to
constitute such extraordinary inattention to the client's interests
as to amount to ineffective assistance of counsel.' 5 1

However, relief is not limited to this single failure. Defendants
are deprived of effective assistance of counsel when counsel fails
to take all necessary steps to perfect the appeal, i.e., to preserve
the record for review. To demonstrate this point, the court in
Robinson v. Wyrick15 2 held that the petitioner was deprived of ef-
fective assistance of counsel when counsel virtually abandoned
the client after filing a notice of appeal. Counsel's abandonment of
the client was evidenced by an appellate brief which was flagrantly
deficient and had preserved nothing for review.1 53 Hence, the

lem, 687 F.2d 1235, 1237-38 (8th Cir. 1982) (counsel's failure to call certain alibi
witnesses and the presentation of an alibi witness' deposition rather than the wit-
ness himself was effective assistance); Hinkle v. Scurr, 677 F.2d 667, 670-71 (8th Cir.
1982) (holding that counsel was not ineffective because he relied on a 75 minute
psychiatric examination, which was held to be a sufficient basis for an insanity de-
fense); Maxwell v. Mabry, 672 F.2d 683, 685-86 (8th Cir. 1982) (counsel effective when
defendant testified regarding alibi although counsel did not pursue the alibi de-
fense); Plant v. Wyrick, 636 F.2d 188, 190 (8th Cir. 1980) (counsel's attempt to de-
velop defendant's only defense by cross-examination is effective assistance of
counsel); United States v. Rhoads, 617 F.2d 1313, 1320-21 (8th Cir. 1980) (counsel was
effective although the insanity defense was asserted against the defendant's
wishes); DuPree v. United States, 606 F.2d 289, 291 (8th Cir.) (counsel failed to use
a voice print but developed the defense in another manner), cert. denied, 445 U.S.
919 (1979) (per curiam); United States v. Blue Thunder, 604 F.2d 550, 555 (8th Cir.)
(counsel effective when defendant thwarted insanity defense by not attending psy-
chiatric exam), cert. denied, 444 U.S. 902 (1979); United States v. Crawford, 601 F.2d
962, 963-64 (8th Cir. 1979) (counsel not ineffective when counsel had defendant ex-
amined by psychiatrist and made offer of proof regarding defendant's defense of
incompetence), cert. denied, 444 U.S. 1020 (1980); Brown v. Swenson, 487 F.2d 1236,
1239 (8th Cir. 1973) (defendant not denied effective assistance of counsel although
counsel relied on prosecutor's file of a prior psychiatric evaluation for insanity de-
fense); Taylor v. United States, 282 F.2d 16, 23 (8th Cir. 1960) (although the court
remanded on the issue of incompetency, counsel was not at fault when he
presented a review of personal medical history as mitigating factor).

149. See, e.g., Hollis v. United States, 687 F.2d 257, 258-59 (8th Cir. 1982); Williams
v. United States, 402 F.2d 548, 552 (8th Cir. 1968).

150. Hollis, 687 F.2d at 259; Williams, 402 F.2d at 552.
151. Id.
152. 635 F.2d 757 (8th Cir. 1981).
153. Id. at 759. See also Blanchard v. Brewer, 429 F.2d 89, 89 (8th Cir. 1970), cert.

denied, 401 U.S. 1002 (1971). Counsel filed a notice of appeal but failed to serve
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court has made it clear that counsel which represents a defendant
upon appeal in only a nominal fashion denies the defendant the
effective assistance of counsel.

One final issue which must be addressed with regard to the
ineffectiveness of counsel on appeal is that the court's approach to
this claim differs from its approach on other types of claims of inef-
fectiveness. A defendant who asserts that counsel failed to file or
perfect an appeal need not demonstrate any prejudice nor any
likelihood of success upon appeal.15 4 The requirement of prejudice
is omitted under these circumstances because failure to appeal
has itself been held to be the deprivation of a constitutional
right.155 Formulating the rationale another way, the court may be
indicating that the denial of the constitutional right to appeal con-
stitutes the necessary prejudice.

Trends

Having outlined the conduct which will constitute ineffective
assistance of counsel, it may also be helpful to examine the trends,
if any, within the Eighth Circuit with regard to the granting of re-
lief in this area. Prior to 1970, the Eighth Circuit handed down only
eighteen decisions dealing with claims of ineffective assistance of
counsel. 5 6 During the 1970s, the Eighth Circuit decided thirty-
nine cases dealing with ineffective assistance of counsel.157 Pres-

notice on opposing counsel. State law provided that notice of appeal must also be
served on opposing counsel. Hence, the court held that defendant was denied effec-
tive assistance of counsel in perfecting the appeal. Id.

154. Robinson, 635 F.2d at 658; Hollis, 687 F.2d at 259. But cf. Harshaw v. United
States, 542 F.2d 455, 457 (8th Cir. 1976) (counsel is not under a duty to appeal on
every conceivable assignment of error in order to diligently represent the client).

155. Hollis, 687 F.2d at 259.
156. Cantrell v. United States, 413 F.2d 629 (8th Cir. 1969); Slavek v. United

States, 413 F.2d 957 (8th Cir. 1969); Kress v. United States, 411 F.2d 16 (8th Cir. 1969);
Scalf v. Bennett, 408 F.2d 325 (8th Cir.), cert. denied, 396 U.S. 887 (1969); Williams v.
United States, 402 F.2d 548 (8th Cir. 1968); Cross v. United States, 392 F.2d 360 (8th
Cir. 1968); Stamps v. United States, 387 F.2d 993 (8th Cir. 1967); Cardarella v. United
States, 375 F.2d 222 (8th Cir. 1967); Mitchell v. Stephens, 353 F.2d 129 (8th Cir. 1965),
cert. denied, 384 U.S. 1019 (1966); Taylor v. United States, 332 F.2d 918 (8th Cir. 1964);
Kilgore v. United States, 323 F.2d 369 (8th Cir. 1963), cert. denied, 376 U.S. 922 (1964);
Holt v. United States, 303 F.2d 791 (8th Cir. 1962); Taylor v. United States, 282 F.2d 16
(8th Cir. 1960); Ray v. United States, 197 F.2d 268 (8th Cir. 1952); Maye v. Pescor, 162
F.2d 641 (8th Cir. 1947).

157. United States v. McMillan, 606 F.2d 245 (8th Cir. 1979); DuPree v. United
States, 606 F.2d 829 (8th Cir.), cert. denied, 445 U.S. 919 (1979) (per curiam); United
States v. Blue Thunder, 604'F.2d 550 (8th Cir.), cert. denied, 444 U.S. 902 (1979);
Word v. United States, 604 F.2d 1127 (8th Cir. 1979); United States v. Crawford, 601
F.2d 962 (8th Cir. 1979), cert. denied, 444 U.S. 1020 (1980); Nevels v. Parratt, 596 F.2d
344 (8th Cir. 1979); United States v. Hood, 593 F.2d 293 (8th Cir. 1979); Catches v.
United States, 582 F.2d 453 (8th Cir. 1978); Morrow v. Parratt, 574 F.2d 411 (8th Cir.
1978); Reynolds v. Mabry, 574 F.2d 978 (8th Cir. 1978); Rinehart v. Brewer, 561 F.2d
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ently, only three years into the 1980s, the Eighth Circuit has de-
cided twenty-three cases on the same grounds. 5 8 Of those
decisions handed down prior to 1970, only one 15 9 was a reversal on
grounds of ineffective assistance of counsel; of those cases decided
during the 1970s, ten were reversals on grounds of ineffective
assistance of counsel,' 60 and six cases decided during the 1980s
have granted relief on similar grounds.' 6'

Two trends seem to be indicated by the above statistics. First,

126 (8th Cir. 1977); United States v. Bad Cob, 560 F.2d 877 (8th Cir. 1977); United
States v. Malone, 558 F.2d 435 (8th Cir. 1977); Benson v. United States, 552 F.2d 223
(8th Cir. 1977); Harkins v. Wyrick, 552 F.2d 1308 (8th Cir. 1977); Scott v. United
States, 545 F.2d 1116 (8th Cir. 1976), cert. denied, 429 U.S. 1111 (1977); Harshaw v.
United States, 542 F.2d 455 (8th Cir. 1976); Pinnell v. Cauthron, 540 F.2d 938 (8th Cir.
1976); Thomas v. Wyrick, 535 F.2d 407 (8th Cir.), cert. denied, 429 U.S. 868 (1976);
United States v. Crow Dog, 537 F.2d 308 (8th Cir. 1976); Garza v. Wolff, 528 F.2d 208
(8th Cir. 1975); Crimson v. United States, 510 F.2d 356 (8th Cir. 1975); Wolfs v. Brit-
ton, 509 F.2d 304 (8th Cir. 1975); Johnson v. United States, 506 F.2d 640 (8th Cir.
1974), cert. denied, 420 U.S. 978 (1975); United States v. Hager, 505 F.2d 737 (8th Cir.
1974); Crenshaw v. Wolff, 504 F.2d 377 (8th Cir. 1974), cert. denied, 420 U.S. 966
(1975); McQueen v. Swenson, 498 F.2d 207 (8th Cir. 1974); Garton v. Swenson, 497
F.2d 1137 (8th Cir. 1974); Brown v. Swenson, 487 F.2d 1236 (8th Cir. 1973); Crowe v.
South Dakota, 484 F.2d 1359 (8th Cir. 1973); Gerberding v. United States, 471 F.2d 55
(8th Cir. 1973); Burnside v. Sigler, 451 F;2d 987 (8th Cir. 1971); United States v. Cot-
ton, 446 U.S. 865 (8th Cir. 1971); United States v. Briddle, 443 F.2d 443 (8th Cir. 1971);
Missouri v. Turley, 443 F.2d 1313 (8th Cir. 1971); United States v. Schroeder, 433 F.2d
846 (8th Cir.), cert. denied, 401 U.S. 943 (1971); Lupo v. United States, 435 F.2d 519
(8th Cir. 1971); Blanchard v. Brewer, 429 F.2d 89 (8th Cir. 1970), cert. denied, 401 U.S.
1002 (1971).

158. Langston v. Wyrick, No. 82-1620, slip. op. (8th Cir. Dec. 22, 1982); United
States v. Stalder, 696 F.2d 59 (8th Cir. 1982); Hollis v. United States, 687 F.2d 257 (8th
Cir. 1982); United States v. Kelly, 687 F.2d 1217 (8th Cir. 1982); Walker v. Solem, 687
F.2d 1235 (8th Cir. 1982); Tinlin v. Parratt, 680 F.2d 48 (8th Cir. 1982); Hinkle v. Scurr,
677 F.2d 667 (8th Cir. 1982); Comer v. Parratt, 674 F.2d 734 (8th Cir. 1982); Maxwell v.
Mabry, 672 F.2d 683 (8th Cir. 1982); United States v. Sheehy, 670 F.2d 798 (8th Cir.
1982); Thompson v. Scurr, 668 F.2d 999 (8th Cir. 1982); Long v. Brewer, 667 F.2d 742
(8th Cir. 1982); Eldridge v. Atkins, 665 F.2d 228 (8th Cir. 1981), cert. denied, 102 S. Ct.
1760 (1982); Yancey v. Housewright, 664 F.2d 187 (8th Cir. 1981); Hawkman v. Par-
ratt, 661 F.2d 1161 (8th Cir. 1981); Drake v. Wyrick, 640 F.2d 192 (8th Cir. 1981); Ford
v. Parratt, 638 F.2d 1115 (8th Cir. 1981); Plant v. Wyrick, 636 F.2d 188 (8th Cir. 1980);
Tyler v. Wyrick, 635 F.2d 652 (8th Cir. 1980); Robinson v. Wyrick, 635 F.2d 757 (8th
Cir. 1981); United States v. Rhoads, 617 F.2d 1313 (8th Cir. 1980); United States v.
Hach, 615 F.2d 1203 (8th Cir.), cert. denied, 446 U.S. 912 (1980); Parton v. Wyrick, 614
F.2d 154 (8th Cir.), cert. denied, 449 U.S. 846 (1980).

159. Williams v. United States, 402 F.2d 548, 552-53 (8th Cir. 1968).
160. Morrow v. Parratt, 574 F.2d 411 (8th Cir. 1978); Rinehart v. Brewer, 561 F.2d

126 (8th Cir. 1977); Pinnell v. Cauthron, 540 F.2d 938 (8th Cir. 1976); United States v.
Easter, 539 F.2d 663 (8th Cir. 1976); Thomas v. Wyrick, 535 F.2d 407 (8th Cir.), cert.
denied, 429 U.S. 868 (1976);Garza v. Wolff, 528 F.2d 208 (8th Cir. 1975); Wolfs v. Brit-
ton, 509 F.2d 304 (8th Cir. 1975); McQueen v. Swenson, 498 F.2d 207 (8th Cir. 1974);
Blanchard v. Brewer, 429 F.2d 89 (8th Cir. 1970), cert. denied, 401 U.S. 1002 (1971).

161. Hollis v. United States, 687 F.2d 257 (8th Cir. 1982); Tinlin v. Parratt, 680 F.2d
48 (8th Cir. 1982); Eldridge v. Atkins, 665 F.2d 228 (8th Cir. 1981), cert. denied, 102 S.
Ct. 1760 (1982); Hawkman v. Parratt, 661 F.2d 1161 (8th Cir. 1981); Ford v. Parratt, 638
F.2d 1115 (8th Cir. 1981); Robinson v. Wyrick, 635 F.2d 657 (8th Cir. 1981).
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the number of claims of ineffective assistance of counsel have in-
creased both in number and frequency during the 1970s and 1980s
as compared with all previous decades. 162 Second, the court is
granting relief with greater frequency than it did prior to the
1970S.163 The first trend is evidenced by the sheer increase in the
number of claims. The significance of the second trend becomes
apparent upon consideration of the following statistics. Prior to
1970, the court granted relief in approximately seven percent of the
ineffective assistance of counsel claims. 164 By way of comparison,
the court has granted relief in approximately twenty-six percent of
the cases during the 1970s and the early 1980s.165

However, only one of the decisions granting relief for ineffec-
tive assistance of counsel during the 1970s occurred prior to 1974.166

A comparison of the first three years of the 1970s with the first
three years of the 1980s finds that the Eighth Circuit granted relief
in only one out of ten cases between 1970 and 1973 as opposed to
six out of twenty-six cases between 1980 and 1983.167 In other
words, the Eighth Circuit is granting relief at twice the frequency
that it did in the first three years of the 1970s.168 This trend be-
comes even more significant if one considers the fact that during
the 1960s, the Supreme Court was operating under an expansive
construction of the writ of habeas corpus, as evidenced by the
Court's holdings in Fay v. Noia 16 9 and Townsend v. Sain.°7 0 How-
ever, beginning in 1973 and continuing to date, the Supreme Court
has reduced the scope of habeas corpus relief.171 It was in 1973 and
1974, perhaps in response to this cutback, that the Eighth Circuit
began to grant relief on claims of ineffective assistance of counsel
with greater frequency.172

162. See notes 156-158 and accompanying text supra.
163. See notes 159-161 and accompanying text supra.
164. See note 159 and accompanying text supra. One case out of 13 decisions

granted relief.
165. See notes 160-161 and accompanying text supra. During the 1970s, 10 out of

39 decisions granted relief on grounds of ineffective assistance of counsel. Between
1980 and 1982, the Court granted relief in 6 out of 23 decisions.

166. See note 159 supra. Only the case of Blanchard v. Brewer was decided
prior to 1974.

167. See notes 160-161 and accompanying text supra.
168. Compare the 1 out of 10 cases between 1970-73, for a success percentage of

10%, with 6 out of 26 cases decided between 1980-83 for a success percentage of 26%.
169. 372 U.S. 391 (1963).
170. 372 U.S. 293 (1963).
171. See note 26 and accompanying text supra. During the 1960s, the expansive

readings of habeas corpus relief under Fay and Townsend were in effect. However,
in 1973, beginning with Davis v. United States, 411 U.S. 233 (1973), the Supreme
Court began to reduce the scope of habeas corpus relief.

172. See notes 159, 164 supra.
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CONCLUSION

The Eighth Circuit has been consistent in its stand that a peti-
tioner bears a heavy burden in establishing ineffective assistance
of counsel. Even so, the court has outlined several instances
which indicate such extreme inattention to the client's interests
that the judicial proceeding was rendered a sham. Counsel which
fails to prepare for trial has been held to have rendered ineffective
assistance. The failure to prepare may take on any number of
forms-failure to investigate, failure to confer with the client, and
failure to interview witnesses, especially those witnesses with
helpful testimony. Counsel has also been held to be ineffective
when a client is advised to enter a plea of guilty when counsel has
not investigated issues which may be relevant to that decision.
Counsel who advises a client to plead guilty without advising the
client of options, consequences and the advantages, as well as dis-
advantages, of each option has also been considered ineffective. A
defendant is entitled to the effective assistance of counsel at all
critical stages of any judicial proceeding. Therefore, counsel is
also under a duty to continue to diligently represent the client
throughout the appeal process. Hence, counsel will be considered
ineffective if an appeal is desired, but not filed, or if counsel repre-
sents the client on appeal in only a nominal manner.

Although any of these circumstances constitutes ineffective
assistance of counsel, it is imperative to remember that counsel's
conduct need not be errorless. Tactical decisions reached through
the exercise of professional judgment will not be second guessed
by the court. Hence, whether a defendant will obtain habeas
corpus relief depends not only on counsel's skill or lack of skill, but
also upon the showing of prejudice, the standard to which counsel
is held, i.e., a reasonableness standard or a farce and mockery
standard, and the scope of habeas corpus relief itself.

Carol A. Swanda-'84
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