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EMPLOYMENT DISCRIMINATION

IN RE BURLINGTON NORTHERN, INC.: SELF-CRITICAL
SUBJECTIVE ANALYSIS PRIVILEGE UNDER TITLE

VII DISCOVERY

INTRODUCTION

"Self-critical subjective analysis" is a privilege raised as a jus-
tification to resist discovery of an employer's self-evaluation of its
employment practices and policies established under an affirma-
tive action plan.1 In the purview of employment discrimination,
public policy favors confidentiality of certain self-evaluative infor-
mation over the need of a private litigant to obtain discovery.2

However, privileges are not absolute.3 Courts have held that if the
benefit from resolution of the suit outweighs the potential injury to
a party from whom discovery is sought, disclosure is required.4

While some courts have recognized the self-critical subjective
analysis privilege,5 others have held that the privilege "at the most
remains largely undefined and has not generally been recognized

"6

1. Webb v. Westinghouse Elec. Corp., 81 F.R.D. 431, 433 (E.D. Pa. 1978).
2. Banks v. Lockheed-Georgia Co., 53 F.R.D. 283, 285 (N.D. Ga. 1971); see

Sanday v. Carnegie-Mellon Univ., 11 Empl. Prac. Dec. (CCH) 10,659 (W.D. Pa.
1975); Dickerson v. United States Steel Corp., 12 Empl. Prac. Dec. (CCH) 11,095
(E.D. Pa. 1976) (similarly holding that the public policy against disclosure out-
weighed the plaintiffs' need for the requested materials); but see Ylla v. Delta Air-
lines, Inc., 18 Empl. Prac. Dec. (CCH) 8937 (N.D. Ga. 1977) (holding that the
information contained in an affirmative action plan was not sensitive and conse-
quently compelling disclosure).

3. Loctite Corp. v. Fel-Pro, Inc., 667 F.2d 577, 582 (7th Cir. 1981); Lora v. Board
of Educ., 74 F.R.D. 565, 576 (E.D.N.Y. 1977) ("[W]hether claims to privacy and privi-
lege ... are ultimately rooted in the Constitution, or in non-constitutional consid-
erations of public policy, they are in no event absolute. Like rights and interests
generally, they are qualified and must be balanced against legitimate and weighty
competing private and state interests").

4. See Hickman v. Taylor, 329 U.S. 495, 497 (1947); Pennwalt Corp. v. Plough,
Inc., 85 F.R.D. 257, 259 (D. Del. 1979); Maginnis v. Westinghouse Elec. Corp., 207 F.
Supp. 739, 743 (E.D. La. 1962); Carr v. Monroe Mfg. Co., 431 F.2d 384, 388 (5th Cir.
1970) ('The granting or withholding of any privileges requires a balancing of com-
peting policies") (citing 8 J. WIGMORE, EVIDENCE § 2285, at 527-28 (McNaughton rev.
ed. 1961)), cert. denied sub nom. Aldridge v. Cart, 400 U.S. 1000 (1971); Baird v. Koer-
ner, 279 F.2d 623, 632 (9th Cir. 1960) ("[E] ach case must stand on its own facts, with
the courts balancing the public policy considerations ....").

5. See, e.g., Rosario v. New York Times Co., 84 F.R.D. 626, 631 (S.D. N.Y. 1979);
Stevenson v. General Elec. Co., 18 Empl. Prac. Dec. (CCH) 8777 (S.D. Ohio 1978);
Banks v. Lockheed-Georgia Co., 53 F.R.D. 283, 284-85 (N.D. Ga. 1971).

6. Lloyd v. Cessna Aircraft Co., 74 F.R.D. 518, 522 (E.D. Tenn. 1977).
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In In re Burlington Northern, Inc. ,7 the defendant employer in-
voked the self-critical subjective analysis privilege during pre-trial
discovery. 8 The district court, ruling that the information sought
was not protected by the privilege, ordered disclosure. 9 Faced
with being compelled to disclose self-critical information embod-
ied in its affirmative action plan, Burlington Northern petitioned
the Eighth Circuit Court of Appeals for a writ of mandamus order-
ing the district court to vacate the order.'0 As a result of Burling-
ton Northern's petition, the Eighth Circuit was confronted with the
resolution of a clash between two highly valued countervailing in-
terests. On the one hand, litigants have an interest in complete
disclosure of information necessary to a full and fair determination
of all facts relevant to their employment discrimination com-
plaint." On the other hand, employers have a ligitimate interest in
confidentiality. This confidentiality assures fairness to certain
employers-who are required by federal law to engage in self-eval-
uation-that internal assessments of their employment practices
will not be used against them in a private discrimination suit. 12 A
guarantee of confidentiality also makes the self-evaluative process
more effective by creating an incentive structure for unconstrained
self-criticism.'

3

After reviewing the traditional use of mandamus in the federal
courts and the procedural obstacles in securing a writ of manda-
mus, the Eighth Circuit concluded that appellate jurisdiction could
not be maintained.' 4 Additionally, the court refused to exercise its
discretionary writ issuing authority under the All Writs Act' 5 be-
cause, in its opinion, the circumstances in Burlington Northern did
not give rise to serious policy considerations "sufficiently compel-
ling to require immediate appellate attention."' 6 Accordingly, Bur-

7. In re Burlington Northern, Inc., 679 F.2d 762 (8th Cir. 1982).
8. Id. at 763.
9. Id. at 764.

10. Id. at 762-63.
11. O'Connor v. Chrylser Corp., 86 F.R.D. 211, 218 (D. Mass. 1980).
12. Id. at 218.
13. Id.
14. 679 F.2d at 768.
15. As an alternative to appellate jurisdiction, courts have discretionary writ-

issuing authority under the All Writs Act:
(a) The Supreme Court and all courts established by Act of Congress

may issue all writs necessary or appropriate in aid of their respective juris-
dications and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge
of a court which has jurisdiction.

28 U.S.C. § 1651 (1976).
16. 679 F.2d at 767.
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lington Northern's petition for writ of mandamus was denied. 17

This note examines whether the self-critical subjective analy-
sis privilege gives rise to serious policy considerations in the area
of employment discrimination and equal employment opportunity.
If so, the question arises whether the Eighth Circuit's decision in
Burlington Northern adequately considered these underlying pub-
lic policies before the court declined to exercise its discretionary
authority to review Burlington Northern's privilege claim.

FACTS AND HOLDING

Burlington Northern and various unions were being sued in
several employment discrimination cases.' 8 On November 3, 1980,
the plaintiffs took the deposition of Francis W. Coyne, in Minneap-
olis, Minnesota. 19 At the time of the deposition, Coyne was the Di-
rector of Manpower Planning in Burlington Northern's personnel
department and had developed Burlington Northern's affirmative
action plan.20 When asked certain questions, Coyne, on advice of
counsel, refused to answer.21 Coyne refused to answer on grounds

17. Id. at 768.
18. Id. at 763. Actions were filed in a number of districts and consolidated in

the Northern District of Illinois (the transferee court) for pretrial purposes by the
Judicial Panel on Multidistrict Litigation on April 11, 1979. Id. On June 1, 1979,
several of the plaintiffs in these separate actions joined together and filed a consoli-
dated complaint in the Northern District of Illinois. Id. The effect of the joinder was
to transfer and consolidate these cases in Chicago for all purposes, including trial,
and to terminate the existence of the individual component cases pursuant to Rule
20 of the Federal Rules of Civil Procedure. Id.

19. Id. The parties had been engaged in extensive discovery across the north-
ern and western parts of the United States, from Chicago to Seattle, pursuant to
various pretrial orders issued by the transferee court. In re Burlington Northern,
Inc. Employment Practices Litigation, MDL No. 374, Civil No. 78-C-269 (N.D. Ill.
1981).

Federal Rule of Civil Procedure 26(a) contains general provisions governing
discovery methods. Rule 26(a) provides that parties may obtain discovery deposi-
tions upon oral examination or written questions. Unless the court orders other-
wise under subdivision (c) of Rule 26, the frequency of use of this method is not
limited.

Federal Rule of Civil Procedure 30(a) governs when depositions upon oral ex-
aminations may be taken. Rule 30(a) provides in part: "After commencement of
the action, any party may take the testimony of any person, including a party, by
deposition upon oral examination."

20. 679 F.2d at 763.
21. Id. Specifically, Coyne refused to answer 12 questions. The questions con-

cerned Burlington Northern's minority hiring goals, timetables and labor markets
or pools:

Q. How did you arrive at those goals [established in the first affirmative
action plan of Burlington Northern] ?

Q. How did you arrive at the timetables [established in the first affirma-
tive action plan of Burlington Northern]?

[Vol. 161092
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that the questions asked pertained to self-critical information col-
lected by Burlington Northern while evaluating its affirmative ac-
tion plan and was thus protected from discovery by the self-critical
subjective analysis privilege. 22

In November of 1981, the plaintiffs filed, in the United States
District Court for the District of Minnesota, a motion to compel
Coyne to answer the questions put to him at his deposition.23 On

Q. Were the goals set under the plan [Mandatory Achievement Goals Pro-
gram], as the title suggests, mandatory?

Q. Has it ever been brought to your attention that the goals and timeta-
bles of a specific department have not been met?

Q. Do you have any input in identifying labor pools [from which Burling-
ton Northern draws applicants for employment] ?

Q. Can you tell me what you consider to be the relevant labor market or
pool for scheduled employees employed at Burlington Northern's corpo-
rate headquarters?

Q. Would you at any time advise them [the department heads at Burling-
ton Northern] that they were not meeting their goals and timetables?

Q. Has there been any instance where the goals [for the "This Way Up"
program] have not been met?

Q. How do you go about establishing, or how does Mr. Mackner establish,
the goals and timetables generally?

Q. Are you talking about the population or of the employees within Bur-
lington Northern [when you establish goals for the 'This Way Up"
program]?

Q. What documents or what materials do you use in setting the goals [for
the college recruiting program]?

Q. Can you tell me how these goals are set [for the college recruiting pro-
gram], or as to whether they're by departments or professional groups or
exactly how they are set?

Id. at 763 n.2.
22. Id. at 763. Burlington Northern represented that it had asserted this self-

critical subjective analysis privilege before Coyne's deposition was taken when it
refused to disclose certain documents to the consolidated plaintiffs. Id. On Novem-
ber 18, 1980, the consolidated plaintiffs filed a motion in the transferee court to com-
pel the production of documents. This motion sought a determination of the
existence and scope of the self-critical subjective analysis privilege asserted by
Burlington Northern in resisting the production of documents. Id. at 763-64.

23. Id. at 764. The consolidated plaintiffs filed the motion in Minnesota be-
cause, in their view, Coyne was not a party to the employment discrimination litiga-
tion. Therefore, the motion to compel testimony had to be made to the court in the
district where the deposition was being taken pursuant to Federal Rule of Civil Pro-
cedure 37(a) (1), which provides:

(a) MOTION FOR ORDER COMPELLING DISCOVERY. A party,
upon reasonable notice to other parties and all persons affected thereby,
may apply for an order compelling discovery as follows:
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December 17, 1981, Chief Judge Miles W. Lord granted the plain-
tiffs' motion to compel Coyne to answer.2 4 Judge Lord held that
the testimony sought was not protected by the self-critical subjec-
tive analysis privilege.25

On January 11, 1982, Burlington Northern petitioned the
United States Court of Appeals for the Eighth Circuit for a writ of
mandamus directing Judge Lord to vacate his order compelling
discovery.26 In its petition for writ of mandamus, Burlington
Northern argued that the effect of disclosure of self-critical infor-
mation is irreversible and renders impossible any meaningful ap-
pellate review of the privilege.27 Further, Burlington Northern
aruged that the disclosure to private plaintiffs would have an "im-
mediate and irreparable chilling effect" on Burlington Northern's
"candid, frank appraisal" of its affirmative action plan.28

The Eighth Circuit examined the possibility of appellate juris-
diction to review the district court's discovery order and, for a
number of reasons, concluded that jurisdiction could not be had.
First, the order directing Coyne to answer the deposition questions
did not grant or deny injunctive relief nor was there a certification

(1) Appropriate Court. An application for an order to a party may be
made to the court in which the action is pending, or, on matters relating to a
deposition, to the court in the district where the deposition is being taken.
An application for an order to a deponent who is not a party shall be made
to the court in the district where the deposition is being taken.

24. 679 F.2d at 764. On December 18, 1981, Burlington Northern filed a motion
in the transferee court for an expedited ruling on the consolidated plaintiffs' pend-
ing motion to compel the production of documents which Burlington Northern as-
serted were protected by the self-critical subjective analysis privilege. Id. At a
status hearing on January 13, 1982, Judge Leighton declined to rule on the consoli-
dated plaintiffs' motion until disposition of Burlington Northern's petition for writ
of mandamus by the Eighth Circuit. Id.

25. Id. at 764.
26. Id. at 762-63. Burlington Northern's petition for writ of mandamus was

made pursuant to 28 U.S.C. § 1651 (1976), which provides:

(a) The Supreme Court and all courts established by Act of Congress
may issue all writs necessary or appropriate in aid of their respective juris-
dictions and agreeable to the usages and principles of law.

(b) An alternative writ or rule nisi may be issued by a justice or judge
of a court which has jurisdiction.

27. 679 F.2d at 764-65.
28. Id. at 765. Burlington Northern argued alternatively that Judge Lord

abused his discretion in ruling on the motion to compel. Although Burlington
Northern admitted that the consolidated plaintiffs could have filed the motion to
compel a party deponent, under Rule 37(a)(1), in either the forum where the con-
solidated pretrial proceedings were pending (the transferee court) or in the forum
where the deposition was being taken (Minnesota), it argued that Judge Lord
should have remitted the consolidated plaintiffs to the transferee court as the more
appropriate forum. Id. at 765-66.
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in the record for an interlocutory appeal.29 Second, the order was
not a final decision because the order was not one which left noth-
ing for the court to do but execute the judgment. Thus, unless the
order fell within a statutory or judicially created exception to the
finality doctrine, appellate review would be premature.30 The
court further reasoned that since Coyne had not, at that time, re-
fused to comply with the order compelling him to answer he could
not be found in contempt. Therefore, appellate review of the
court's discovery order still existed, other than by mandamus,
through appeal of a contempt citation should Coyne refuse to an-
swer.31 The court also noted that Burlington Northern did not as-
sert that Coyne could not be expected to risk contempt to secure
review of the claim of privilege. 32

Although the Eighth Circuit conceded that in the past it had
found mandamus to be an appropriate vehicle to review orders
compelling testimony claimed to be privileged, the court articu-
lated several reasons why a discretionary writ of mandamus was
inappropriate in this case. 33 First, the information sought in Bur-

29. Id. at 767-68. An interlocutory appeal to an order may be had pursuant to 28
U.S.C. § 1292 (1976), which provides in relevant part:

(a) The courts of appeals shall have jurisdiction of appeals from:
(1) Interlocutory orders of the district court of the United States, the

United States District Court for the District of the Canal Zone, the District
Court of Guam, and the District Court of the Virgin Islands, or of the judges
thereof, granting, continuing, modifying, refusing or dissolving injunctions,
or refusing to dissolve or modify injunctions, except where a direct review
may be had in the Supreme Court ...

(b) When a district judge, in making in a civil action an order not
otherwise appealable under this section, shall be of the opinion that such
order involves a controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate appeal from the
order may materially advance the ultimate termination of the litigation, he
shall so state in writing in such order. The Court of Appeals may there-
upon, in its discretion, permit an appeal to be taken from such order, if
application is made to it within ten days after the entry of the order: Pro-
vided, however, That application for an appeal hereunder shall not stay
proceedings in the district court unless the district judge or the Court of
Appeals or a judge thereof shall so order.

30. 679 F.2d at 768. The finality doctrine is codified at 28 U.S.C. § 1291 (1976)
which provides:

The courts of appeals shall have jurisdiction of appeals from all final
decisions of the district courts of the United States, the United States Dis-
trict Court for the District of the Canal Zone, the District Court of Guam,
and the District Court of the Virgin Islands, except where a direct review
may be had in the Supreme Court.

The court held that the order granting disclosure did not fall within the collateral
order exception, see Miller v. Reighter, 581 F.2d 1181 (8th Cir. 1978), or the exception
for third-party custodians, see In re Berkley & Co., 629 F.2d 548, 551 (8th Cir. 1980).

31. Id. See notes 28-29 and accompanying text supra.
32. 679 F.2d at 768.
33. 679 F.2d at 767 (quoting its decision in Iowa Beef Processors, Inc. v. Bagley,

601 F.2d 949, 953-54 (8th Cir. 1979)).
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lington Northern was not alleged to be protected by the attorney-
client privilege. 34 Next the court reasoned that, although arguably
relevant to the critical issue of whether Burlington Northern inten-
tionally discriminated against minorities, the information itself did
not constitute the subject matter of the underlying litigation nor
was the information subject to "inconsistent and irreconcilable de-
mands" of protective orders or congressional subpoenas. 35 Finally,
in the court's view, adequate, alternative means to obtain appellate
review were still available through certification as an interlocutory
appeal, or appeal of a court contempt citation.36 Therefore, accord-
ing to the court, Burlington Northern did not present the unique
circumstances which in past decisions gave rise to serious policy
considerations sufficient to warrant its discretionary writ issuing
authority as an alternative to appellate jurisdiction.37

BACKGROUND

Discovery under the Federal Rules of Civil Procedure is broad
in scope and liberally permitted.38 Ultimately, discovery is limited
only by the federal discovery rules, particularly Federal Rule of
Civil Procedure 26(b) (1). 3 9 Briefly, Rule 26(b) (1) provides that
parties may obtain discovery regarding any non-privileged matters
relevant to the subject matter involved in the suit.40 When infor-
mation is sought in the form of interrogatories pursuant to discov-

34. 679 F.2d at 767. It is a fundamental tenet of the law of evidence that, gener-
ally, communications between attorney and client are privileged and not subject to
compelled disclosure. E.g., Hunt v. Blackburn, 128 U.S. 464, 470 (1888); Chirac v.
Reinicker, 24 U.S. (11 Wheat.) 280, 294-95 (1826); Radiant Burners, Inc. v. American
Gas Ass'n, 320 F.2d 314, 318-323 (7th Cir. 1963).

35. 679 F.2d at 767. Cf. Iowa Beef Processors, Inc., 601 F.2d at 954 (The docu-
ments sought were subject to protective orders issued in related civil antitrust mul-
tidistrict litigation, congressional subpoenas, and were themselves the subject
matter of the underlying litigation).

36. 679 F.2d at 767. See notes 29, 31-32 and accompanying text supra.
37. 679 F.2d at 767.
38. Herbert v. Lando, 441 U.S. 153, 177 (1979); Schlagenhauf v. Holder, 379 U.S.

104, 114-115 (1964); Hickman v. Taylor, 329 U.S. 495, 507 (1947).
39. FED. R. Crv. P. 26-37.
40. Federal Rule of Civil Procedure 26(b) (1) provides:
(b) SCOPE OF DISCOVERY. Unless otherwise limited by order of the court

in accordance with these rules, the scope of discovery is as follows:
(1) In General. Parties may obtain discovery regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending action, whether it
relates to the claim or defense of the party seeking discovery or to the claim or
defense of any other party, including the existence, description, nature, custody,
condition and location of any books, documents or other tangible things and the
identity and location of persons having knowledge of any discoverable matter. It is
not ground for objection that the information sought will be inadmissible at the trial
if the information sought appears reasonably calculated to lead to the discovery of
admissible evidence.
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ery conducted under Title VII of the Civil Rights Act of 1964, 41 one
court has said that discovery provisions are to be broadly con-
strued so as to allow the parties to develop and crystallize concise
factual issues for trial to prevent prejudicial surprises, and to con-
serve "precious judicial energies. '42

Generally, if the information sought is non-privileged, the only
limitations on discovery in a Title VII suit are that the information
be relevant to the underlying litigation 43 and not burdensome. 44

Historical limitations have also been imposed on inquiry in Title
VII cases. 45 In some jurisdictions a "five-year rule" has emerged,
limiting discovery to five years prior to the date of the alleged dis-

41. Pub. L. No. 88-352, 78 Stat. 241, 253, codified at 42 U.S.C. § 2000e to 2000e-17
(1976) [hereinafter cited as Title VIII. Section 2000e-2(a) provides:

(a) It shall be an unlawful employment practice for an employer-
(1) to fail or refuse to hire or to discharge any individual, or otherwise
to discriminate against any individual with respect to his compensa-
tion, terms, conditions, or privileges of employment, because of such
individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify his employees or applicants for em-
ployment in any way which would deprive or tend to deprive any indi-
vidual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual's race, color, religion,
sex, or national origin.

See generally Berg, Equal Employment Opportunity Under the Civil Rights Act of
1964, 31 BROOKLYN L. REV. 62 (1964); Sape & Hart, Title VII Reconsidered: The Equal
Employment Opportunity Act of 1972, 40 GEO. WASH. L. REV. 824 (1972).

42. Burns v. Thiokol Chem. Corp., 483 F.2d 300, 304 (5th Cir. 1973).
43. See Rich v. Martin Marietta Corp., 522 F.2d 333, 343 (10th Cir. 1975); Milner

v. National Sch. of Health Tech., 73 F.R.D. 628, 632 (E.D. Pa. 1977) (information held
discoverable where relevant); Marshall v. Electric Hose & Rubber Co., 68 F.R.D. 287,
295 (D. Del. 1975) (holding that information sought in Title VII employment dis-
crimination cases was relevant to the subject matter in the pending action and was
thus discoverable); King v. Georgia Power Co., 50 F.R.D. 134, 136 (N.D. Ga. 1970)
(overruling objections to interrogatories and holding that information sought was
relevant when it included a list of employees specifying the race of each and em-
ployment test scores). Cf. Hicks v. Crown Zellerbach Corp., 49 F.R.D. 184, 195 (E.D.
La. 1968) (holding that certain information which the defendant employer sought
from the plaintiff employee through oral depositions was irrelevant to the case, and
denied discovery).

44. See, e.g., Evans v. IBEW, 313 F. Supp. 1354, 1360 (N.D. Ga. 1969) (holding
that the answers to certain interrogatories were unduly burdensome within the
context of Title VII civil actions, and sustained the defendants objection to answer-
ing). But see Miranda v. Local 208, Amalgamated Clothing Workers 8 Empl. Prac.
Dec. (CCH) 9601 (D. N.J. 1974); Logan v. General Fireproofing Co., 2 Empl. Prac.
Dec. (CCH) 10,155 (W.D.N.C. 1970) (information sought in Title VII suits held dis-
coverable although burdensome).

45. See e.g., Georgia Power Co. v. EEOC, 412 F.2d 462, 463 (5th Cir. 1969) (hold-
ing that employment practices extending 10 or more years prior to the effective date
of Title VII were not a proper subject of inquiry); Scott v. Douglas & Lomanson Co.,
3 Empl. Prac. Dec. (CCH) 8006 (N.D. Miss. 1970) (limiting discovery of job classifi-
cations to a period of six years since the effective date of Title VII).

1983] 1097



CREIGHTON LAW REVIEW

criminatory act.46

Privileged information is generally not discoverable. 47 Privi-
lege is a doctrine of concealment, which means materials relevant
to issues in a suit are, for some reason paramount to the adminis-
tration of justice, to be shielded from disclosure.48 As a general
rule, the public has a right to all evidence except for that protected
by a constitutional, common-law, or statutory privilege.49 Thus,
unless a recognized privilege is properly invoked, a court has the
authority to punish by fine or imprisonment witnesses who refuse
to testify,5 0 or to cite witnesses with civil contempt to encourage
them to overcome their recalcitrance. 5 1 As stated earlier, privi-
leges are not absolute.5 2 If a valid claim of privilege is invoked, an
opposing party seeking discovery may demonstrate an overriding
need and courts will balance the policies giving rise to the privilege
against such need.5 3 Rather than accept a blanket assertion of
privilege, it is the duty of courts to weigh independently the public
policies in favor of confidentiality against the need of litigants to
obtain relevant information. 54

Common law privileges, to the extent they are defined and
codified by Federal Rule of Evidence 501, govern discovery in Title
VII suits. 55 In EEOC v. William T. Burnett & Co., Inc. ,6 the court

46. Cormier v. PPG Indus., Inc., 452 F. Supp. 594, 596 (W.D. La. 1978); accord
Evans v. IBEW, 313 F. Supp. 1354, 1360 (N.D. Ga. 1969).

47. FED. R. Civ. P. 26(b) (1). See note 28 and accompanying text supra.
48. Bank of Dearborn v. Saxon, 244 F. Supp. 394, 401 (E.D. Mich.), affd, 377 F.2d

496 (6th Cir. 1965).
49. Branzburg v. Hayes, 408 U.S. 665, 668 (1972). See generally S. STULTZBURG &

K. REDDEN, FEDERAL RULES OF EVIDENCE MANUAL 233-88 (3rd ed. 1982) (testimonial
privileges in the federal courts).

50. 18 U.S.C. § 401 (1970), which provides:
A court of the United States shall have power to punish by fine or

imprisonment, at its discretion, such contempt of its authority, and none
other, as-

(1) Misbehavior of any person in its presence or so near thereto as to
obstruct the administration of justice;
(2) Misbehavior of any of its officers in their official transactions;
(3) Disobedience or resistence to its lawful writ, process, order, rule,
decree, or command.

51. See 28 U.S.C. § 1784 (1964).
52. Loctite Corp. v. Fel-Pro, Inc., 667 F.2d 577, 582 (7th Cir. 1981).
53. United States v. O'Neill, 619 F.2d 222, 227 (3rd Cir. 1980).
54. United States v. Reynolds, 345 U.S. 1, 8 (1953).
55. Campbell v. Eastland, 307 F.2d 478, 485 (5th Cir.), cert. denied, 371 U.S. 955

(1962). Federal Rule of Evidence 501 provides:
Except as otherwise required by the Constitution of the United States

or provided by Act of Congress or in rules prescribed by the Supreme
Court pursuant to statutory authority, the privilege of a witness, person,
government, State, or political subdivision thereof shall be governed by the
principles of the common law as they may be interpreted by the courts of
the United States in the light of reason and experience. However, in civil
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held that the "work-product" of EEOC attorneys, regarding their
opinions and conclusions, was privileged.57 Courts have also per-
mitted defendants to raise the physician-patient privilege in Title
VII suits.5 8 In addition to these familar evidentiary privileges, the
self-critical subjective analysis privilege has emerged as a valid
claim of privilege in the Title VII area.5 9 Nonetheless, some courts
have been reluctant to recognize a self-critical subjective analysis
privilege. While some courts have conceded the privilege's possi-
ble application in certain Title VII situations, they have proceeded
to find a reason why the information requested does not fall within
the privilege's scope.60

The theoretical basis for the self-critical subjective analysis
privilege is a public policy which recognizes candid self-evaluation
of employers' affirmative action plans as an essential ingredient to
achieve equal opportunity in employment.6 1 Permitting private lit-
igants free access to self-critical information through discovery

actions and proceedings with respect to an element of a claim or defense as
to which State law supplies the rule of decision, the privilege of a witness,
person, government, State, or political subdivision thereof shall be deter-
mined in accordance with State law.

56. 20 Empl. Prac. Dec. (CCH) $ 30,065 (W.D.N.C. 1979).
57. Id. Cf. EEOC v. Avco New Idea Div., 17 Empl Prac. Dec. (CCH) 8429

(N.D. Ohio 1978). In Avco, the court recognized the attorney "work-product" privi-
lege. Id. The "work-product" doctrine was first set forth in Hickman v. Taylor, 329
U.S. 495, 511 (1947), and later codified by Federal Rule of Civil Procedure 26(b) (3),
which provides in part:

(b) SCOPE OF DISCOVERY. Unless otherwise limited by order of
the court in accordance with these rules, the scope of discovery is as fol-
lows:...

(3) Trial Preparation: Materials. Subject to the provisions of subdi-
vision (b) (4) of this rule, a party may obtain discovery of documents and
tangible things otherwise discoverable under subdivision (b) (1) of this rule
and prepared in anticipation of litigation or for trial by or for another party
or by or for that other party's representative (including his attorney, con-
sultant, surety, indemnitor, insurer, or agent) only upon a showing that the
party seeking discovery has substantial need of the materials in the prepa-
ration of his case and that he is unable without undue hardship to obtain
the substantial equivalent of the materials by other means. In ordering dis-
covery of such materials when the required showing has been made, the
court shall protect against disclosure of the mental impressions, conclu-
sions, opinions, or legal theories of an attorney or other representative of a
party concerning the litigation.

See generally Oberbillig, Work Product Discovery: A Multifactor Approach to the
Anticipation of Litigation Requirement in Federal Rule of Civil Procedure 26(b) (3),
66 IOwA L. REV. 1277 (1981).

58. E.g., Davis v. Streetpavers, Sewer, Watermain & Tunnel Workers, Local 440,
9 Empl. Prac. Dec. (CCH) 10,116 (D. Va. 1975) (order protecting physician-patient
privilege upheld in a Title VII suit).

59. See notes 69-88 and accompanying text iqfra.
60. FTC v. TRW, Inc., 628 F.2d 207, 210 (D.C. Cir. 1980); Lloyd v. Cessna Aircraft

Co., 74 F.R.D. 518, 522 (E.D. Tenn. 1977).
61. Webb v. Westinghouse Elec. Corp., 81 F.R.D. 431, 433 (E.D. Pa. 1978).
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would discourage employers from making candid internal evalua-
tions of affirmative action plans.62 Title VII encourages, and Exec-
utive Order 11,24663 mandates certain employers to evaluate their
employment practices and policies developed under affirmative ac-
tion plans.64 Under Executive Order 11,246, a necessary prerequi-
site to the development of a satisfactory affirmative action plan is
the identification and analysis of the problems inherent in minor-
ity employment and evaluation of minority group personnel.6 5 Ex-
ecutive Order 11,246 requires federal contractors to include a
"utilization analysis" in their plans and details factors to consider
in determining whether minorities are being under-utilized. 66 Im-
pliedly, self-critical analysis of employers' affirmative action plans
is to be an ongoing process. 67

62. Banks v. Lockheed-Georgia Co., 53 F.R.D. 283, 285 (N.D. Ga. 1971); Dicker-
son v. United States Steel Corp., 12 Empl. Prac. Dec. (CCH) 11,095, at 5071 (E.D.
Pa. 1976).

63. 3 C.F.R. 339 (1964-1965 compilation), reprinted as amended by Exec. Order
No. 11,375, 3 C.F.R. 684 (1966-1970 compilation), Exec. Order No. 12,086, 3 C.F.R. 230
(1979), superseded in part by Exec. Order No. 11,478, 3 C.F.R. 803 (1966-1970 compila-
tion), reprinted in 42 U.S.C. at 392-97 (Supp. III 1979). Executive Order No. 11,246
enumerated a policy of equal employment opportunity in government employment,
employment by federal contractors and subcontractors and employment under fed-
erally assisted construction contracts regardless of race, creed, color or national ori-
gin. Executive Order No. 11,375 amended Executive Order 11,246 such that equal
employment provided for in Executive Order 11,246 expressly embraced discrimi-
nation on account of sex. For contracts less than $50,000 and involving fewer than 50
employees, contractors are required to take affirmative action but are not required
to prepare a written plan. 41 C.F.R. §§ 60-1.4(a), 60-1.7(a) (1978). For contracts of
more than 50 employees, contractors are required to take affirmative action and
must submit a written affirmative action plan with the Office of Federal Contract
Compliance Programs. Id.

The requirements of Executive Order No. 11,246 do not apply to contracts of
$10,000 or less, certain contracts for indefinite quantities, contracts to be performed
outside the United States, contracts with religious educational institutions, con-
tracts for work to be performed on or near Indian reservations, and any additional
contracts that the Director exempts from the provision. See 41 C.F.R. § 60-1.5 (1979).
For a good overview of Executive Order No. 11,246, see Note, Setser v. Novack In-
vestment Co.: Section 1981 Challenges to Affirmative Action Programs, 15 CREIGH-
TON L. REV. 971, 978 (1982). See also Galloway & Ronfeldt, Enforcing the Affirmative
Action Requirements of Executive Order 11246, 8 CLEARINGHOUSE REV. 481 (1974).

64. 41 C.F.R. §§ 60-1.40 to -2.25. In essence, the regulations, particularly § 60-
1.40(a), require that each contractor who has 50 or more employees and (1) has a
contract of $50,000 or more; or (2) has government bills of lading which in any 12
month period total $50,000 or more; or (3) serves as a depository of government
funds in any amount; or (4) is a financial institution which is an issuing and paying
agent for U.S. savings bonds and savings notes in any amount, shall develop a writ-
ten affirmative action compliance program for each of its establishments. Sections
60-2.10 through -2.26 set forth detailed guidelines to be used by contractors and the
government in developing and judging programs.

65. Id. at § 60-1.40(a).
66. Id. at § 60-2.11.
67. Id. at §§ 60-2.10, -2.12(a), -2.13. For example, § 60-2.10 provides in part:
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The duty of certain employers to engage in self-critical analy-
sis is clear, but the privilege to resist discovery of information com-
piled in furtherance of this duty is not as certain. A review of the
case law reveals there is a split of authority among the district
courts as to whether self-critical subjective analysis information is
privileged from discovery.68 There is, however, significant author-
ity recognizing such a privilege in Title VII employment discrimi-
nation suits. 69

In Banks v. Lockheed-Georgia Co. ,70 the district court denied
an individual complainant's request for discovery of the defendant

An acceptable affirmative action program must include an analysis of areas
within which the contractor is deficient in the utilization of minority groups
and women, and further, goals and timetables to which the contractor's
good faith efforts must be directed to correct the deficiencies and, thus to
achieve prompt and full utilization of minorities and women, at all levels
and in all segments of its work force where deficiencies exist.

Section 60-2.12(a) provides in part:
The goals and timetables developed by the contractor should be attainable
in terms of the contractor's analysis of its deficiencies and its entire affirm-
ative action program.

Section 60-2.13 provides in part:
Effective affirmative action programs shall contain, but not necessarily be
limited to, the following ingredients:

(g) Design and implementation of internal audit and reporting systems to
measure effectiveness of the total program.

See also id. at §§ 60-2.23, -2.24(d) (3).
The key regulation appears to be § 60-2.25, which sets forth in greater detail the

specifics of the internal audit and reporting systems referred to in § 60-2.13(g):
(a) The contractor should monitor records of referrals, placements, trans-
fers, promotions and terminations at all levels to insure non-discriminatory
policy is carried out.
(b) The contractor should require formal reports from unit managers on a
schedule basis as to degree to which corporate or unit goals are attained
and timetables met.
(c) The contractor should review report results with all levels of
management.
(d) The contractor should advise top management of program effective-
ness and submit recommendations to improve unsatisfactory performance.

See O'Connor v. Chrysler Corp., 86 F.R.D. 211, 215-16 (D. Mass. 1980).
68. Compare Banks v. Lockheed-Georgia Co., 53 F.R.D. 283, 285 (N.D. Ga. 1971)

(self-critical subjective analysis information privileged from discovery) with EEOC
v. ISC Financial Corp., 14 Empl. Prac. Dec. (CCH) 7729 (W.D. Mo. 1977) and Ylla v.
Delta Airlines, Inc., 18 Empl. Prac. Dec. (CCH) 8937 (N.D. Ga. 1977) (both holding
that affirmative action plans and related information are not privileged and thus
must be disclosed under a protective order).

69. Johnson v. Southern Ry., 19 Empl. Prac. Dec. (CCH) 9076 (N.D. Ga. 1977);
Parker v. Kroger Co., 19 Empl. Prac. Dec. (CCH) 8995 (N.D. Ga. 1977); Stevenson v.
General Elec. Co., 18 Empl. Prac. Dec. (CCH) 8777 (S.D. Ohio 1978); Dickerson v.
United States Steel Corp., 12 Empl. Prac. Dec. (CCH) 11,095 (E.D. Pa. 1976); Rod-
gers v. United States Steel Corp., 11 Empl. Prac. Dec. (CCH) 10,666 (W.D. Pa.
1975); Sanday v. Carnegie-Mellon Univ., 11 Empl. Prac. Dec. (CCH) 10,659 (W.D.
Pa. 1975); Banks v. Lockheed-Georgia Co., 53 F.R.D. 283, 285 (N.D. Ga. 1971).

70. 53 F.R.D. 283 (N.D. Ga. 1971).
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employer's self-evaluation and analysis of the employer's actions
in the area of equal employment opportunities. 71 The court in
Banks noted the important issue of public policy raised when a
plaintiff seeks access to candid reports prepared by a defendant
company in compliance with Title VII and Executive Order 11,246:
"[IIt would be contrary to that policy [of compliance] to discour-
age frank self-criticism and evaluation in the development of af-
firmative action programs of this kind. ' 72 Likewise in Dickerson v.
United States Steel Corp. ,3 the court determined that all informa-
tion embodied in the defendant employer's affirmative action pro-
gram was to be disclosed, except material containing critical self-
evaluations. 74 The court in Dickerson was sensitive to the far-
reaching policy implications that such disclosure would have on
the voluntary, candid, internal evaluations envisioned by affirma-
tive action plans.75 Although the plaintiffs had argued that the de-
fendant had not adequately demonstrated that disclosure would
discourage voluntary compliance, "the defendant's public policy
argument nevertheless retains sufficient force to prevent disclo-
sure .... "76

Disclosure of affirmative action plans have similarly been de-
nied. In Sanday v. Carnegie-Mellon University,7 7 a university, in a
class action suit brought under Title VII for alleged sex discrimina-
tion in employment practices, was not required to disclose its af-
firmative action plan.78 The court in Sanday recognized that, with
regard to the university's affirmative action plan, the primary ques-
tion was whether such documents were privileged within the
meaning of Rule 26(b) (1). 79 In view of the governmental require-
ments which foster candid reflection and internal evaluation, the
court held that policy determinations regarding hiring, while possi-
bly relevant, "should not be made available to [private] litigants
for the simple reason that the primary purpose behind such regu-
lations may be destroyed."80 Similarly, in Stevenson v. General
Electric Co. 81 a demand by complainants for an employer's affirm-

71. Id. at 285.
72. Id.
73. 13 Empl. Prac. Dec. (CCH) 11,311 (E.D. Pa. 1976).
74. Id. (emphasis added).
75. See id.
76. Id. The Dickerson court reaffirmed the existence of the self-critical subjec-

tive analysis privilege in a supplemental order. See Dickerson v. United States
Steel Corp., 14 Empl. Prac. Dec. (CCH) 7570 (E.D. Pa. 1977).

77. 11 Empl. Prac. Dec. (CCH) 10,659 (W.D. Pa. 1975).
78. Id. at 6796.
79. Id.
80. Id. (citing Banks v. Lockheed-Georgia Co., 53 F.R.D. at 283).
81. 18 Empl. Prac. Dec. (CCH) 8777 (S.D. Ohio 1978).
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ative action plan was denied where the court determined that al-
lowing discovery of the plan would interfere with the public policy
mandating that these plans contain frank self-criticism and evalua-
tion.8 2 The court in Stevenson recognized that the public policy be-
hind enactment of Title VII and Executive Order 11,246, mandating
frank self-criticism, was both "cogent and persuasive. '83 In Webb
v. Westinghouse Electric Corp. ,84 the defendant employer raised
the self-critical subjective analysis privilege in refusing to provide
complainants with certain employment records.8 5 Concluding that
although "it is not possible to draw a bright line between those
situations where disclosure of self-critical analysis should be com-
pelled, and those where it should be shielded," it was not neces-
sary to draw that line in this case because the information
requested "clearly falls outside of any reasonable interpretation of
the doctrine."86 Since the material requested in Webb was objec-
tive in nature and did not relate to compliance with mandatory
governmental reports, the court concluded that the defense of self-
critical subjective analysis could not be applied to this informa-
tion.8 7 The opinion in Webb is perhaps the best attempt by a court
to establish guidelines for application of the self-critical subjective
analysis privilege. After reviewing the theoretical basis and the ju-
dicial history of the privilege, the court in Webb concluded an em-
ployer may raise the privilege only where: (1) the materials
requested have been prepared for mandatory governmental re-
ports; (2) the materials are subjective and evaluative; and (3) the
policy favoring exclusion of the materials from discovery clearly

82. Id. at 5148.
83. Id. at 5149.
84. 81 F.R.D. 431 (E.D. Pa. 1978).
85. Id. at 433.
86. Id. at 434.
87. Id. at 434-35. For example, one interrogatory requested that Westinghouse

supply plaintiffs with the name and address of any class member who had com-
plained to Westinghouse that he or she was discriminated against on the basis of
race. Another interrogatory requested information concerning every EEO training
course attended by employees at one of Westinghouse's facilities. The court found
this information "objective in nature, and compelling disclosure ... would in no
way chill candid self-evaluation of employment practices. [T] herefore, the defense
of self-critical [subjective] analysis cannot be applied." Id. Another set of interrog-
atories requested that Westinghouse "identify by date, participant, and subject
matter all meetings of Westinghouse personnel where the instant litigation or top-
ics relating to affirmative action and racial discrimination at the Lester Plant were
discussed." Id. at 435. With respect to this set of interrogatories, Westinghouse
also raised the claim that the information requested was protected by the attorney-
client privilege or that it was protected as trial preparation material. However,
since Westinghouse had not provided further information so that the court could
evaluate these claims of privilege, the court concluded that this information was
discoverable. Id. at 435 n.1.
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outweighs the complainant's need for the material.88

Some courts have compelled disclosure of self-critical infor-
mation in affirmative action plans. 89 In Ylla v. Delta Airlines,
Inc. ,90 the court initially had "considerable doubt" about the dis-
coverability of affirmative action plans since it was arguable that
the revelation of this information would discourage voluntary com-
pliance.91 Nonetheless, the district court concluded that the re-
quested information was not sensitive, and accordingly Delta was
compelled to produce all proposed and implemented affirmative
action plans.92 Although some courts, such as in Ylla, have re-
quired disclosure of affirmative action plans, most have done so
without consideration of the self-critical subjective analysis
privilege.93

Recent decisions addressing the privilege have recognized its
legitimacy. 94 In O'Connor v. Chrysler Corp. 95 portions of affirma-
tive action plans formulated in response to governmentally im-
posed requirements of critical self-evaluation did not need to be
disclosed.96 The court, however, required Chrysler to submit ma-
terial it believed to be privileged for in camera inspection.97 After

88. Id. at 434.
89. See Riggs v. UPS, 24 Empl. Prac. Dec. (CCH) 31,370 (E.D. Mo. 1980); Ford

v. University of Notre Dame, 24 Empl. Prac. Dec. (CCH) 31,203 (N.D. Ind. 1980);
Jacobs v. Sea-Land Serv. Inc., 23 Empl. Prac. Dec. (CCH) 30,907 (N.D. Cal. 1980);
Ligon v Frito-Lay, Inc., 19 Fair Empl. Prac. Cas. (BNA) 722, 723 (N.D. Tex. 1978); Ylla
v. Delta Airlines, Inc., 18 Empl. Prac. Dec. (CCH) 8937 (N.D. Ga. 1977); EEOC v.
ISC Financial Corp., 14 Empl. Prac. Dec. (CCH) 7729 (W.D. Mo. 1977); EEOC v.
Quick Shop Mkts., Inc., 396 F. Supp. 133, 136 (E.D. Mo.), affd, 526 F.2d 802 (8th Cir.
1975).

90. 18 Empl. Prac. Dec. (CCH) 8937 (N.D. Ga. 1977).
91. Id. at 5901.
92. Id.
93. See Parham v. Southwestern Bell Tel. Co., 433 F.2d 421, 424-26 (8th Cir.

1970) (holding that defendant was required to disclose its affirmative action plan
but without addressing the issue of self-critical subjective analysis privilege). See
also Washington v. Walker, 529 F.2d 1062, 1065 (7th Cir. 1976); Rogers v. Interna-
tional Paper Co., 510 F.2d 1340, 1345-46 (8th Cir. 1975); EEOC v. Quick Shop Mkts.,
Inc., 396 F. Supp. 133, 136 (E.D. Mo.), ajfd, 526 F.2d 802 (8th Cir. 1975); Senter v.
General Motor Corp., 383 F. Supp. 222, 227 (S.D. Ohio), ajfd, 532 F.2d 511 (6th Cir.
1976).

94. Rosario v. New York Times Co., 84 F.R.D. 626, 631 (S.D.N.Y. 1979) ("[It is
clear that a qualified privilege of 'self-examination' exists to permit free discussion
looking toward compliance with [theI law in this case"). See also Jamison v. Storer
Broadcasting Co., 511 F. Supp. 1286, 1296-97 (E.D. Mich. 1981) (recognized a "privi-
lege against use of the subjective affirmative action data, prepared in compliance
with federal mandate"); Roberts v. National Detroit Corp., 87 F.R.D. 30, 32 (E.D.
Mich. 1980) (recognized a privilege for "self-critical analysis" of the employer's em-
ployment policies and affirmative action goals).

95. 86 F.R.D. 211 (D. Mass. 1980).
96. Id. at 218.
97. Id.
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review, the court decided the information was indeed privileged
and entered a protective order prohibiting disclosure to any pri-
vate party.98

Courts have also held that the self-critical subjective analysis
privilege applies to disclosure of affirmative action plans in suits
brought other than under Title VII. In International Union of Elec-
trical, Radio and Machine Workers v. NLRB, 99 the United States
Court of Appeals for the District of Columbia Circuit held that em-
ployers had no duty to disclose their affirmative action plans to the
employees' collective bargaining representatives. l0 0 In a related
context, in Bredice v. Doctors Hospital, Inc. ,101 a medical malprac-
tice suit, minutes and reports of the defendant hospital's staff were
entitled to a qualified privilege on the basis of "the overwhelming
public interest" in the confidentiality of staff meetings designed to
analyze and evaluate doctor's work for the purpose of continued
improvement of medical care and treatment.10 2

ANALYsIs

The Eighth Circuit primarily based its denial of Burlington
Northern's petition on the procedural obstacles of securing appel-
late jurisdiction to review the claim of privilege. 0 3 A more ade-
quate consideration of the public policy issues underlying the self-
critical subjective analysis privilege warranted the application of
the court's discretionary review under the All Writs Act. 0 4 The
propriety of issuing a discretionary writ of mandamus to review
orders compelling testimony claimed to be privileged is not with-
out precedent in the Eighth Circuit. 0 5 However, in the court's

98.. Id.
99. 648 F.2d 18 (D.C. Cir. 1980).

100. Id. at 28 ('The interest a union might have in an employer's [affirmative
action plans] must be balanced with the desirability of confidential, frank self-anal-
ysis on the part of the employer. An employer's self-analysis. . . is necessarily
chilled by a foreknowledge that the results of that analysis must be disclosed to the
union representing its employees .

101. 50 F.R.D. 249 (D.D.C. 1970).
102. Id. at 250 ("Confidentiality is essential to effective functioning of these staff

meetings; and these meetings are essential to the continued improvement in the
care and treatment of patients. Candid and conscientious evaluations of clinical
practices in a sine qua non of adequate hospital care. To subject these discussions
and deliberations to the discovery process, without a showing of exceptional neces-
sity, would result in terminating such deliberations. Constructive professional crit-
icism cannot occur in an atmosphere of apprehension that one doctor's suggestion
will be used as a denunciation of a colleague's conduct in a malpractice suit").

103. See notes 28-32 and accompanying text supra.
104. See note 15 supra.
105. Iowa Beef Processors, Inc. v. Bagley, 601 F.2d 949, 956 (8th Cir. 1979); Diver-

sified Indus. v. Meredith, 572 F.2d 596, 599 (8th Cir. 1977) (holding that a writ of
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opinion, Burlington Northern's claim of privilege did not warrant
following this precedent. 10 6

A writ of mandamus is primarily a matter of discretion with
the court to which the petition is addressed.10 7 Nonetheless, be-
cause discovery matters are committed almost exclusively to the
sound discretion of the trial court, appellate rulings delineating the
bounds of discovery are rare. 0 8 However, like other procedural
rulings, a trial court's discovery ruling is not sacred. 10 9 The Eighth
Circuit's denial of Burlington Northern's petition mirrors the ap-
proach taken by other circuit courts in Title VII suits. In Burns v.
Thiokol Chemical Corp. ,110 the Fifth Circuit held the only review-
able discovery decisions in the Title VII area are those which rule
on the propriety of a district court's order either granting or deny-
ing an EEOC demand for access to evidence, rather than a private
litigant's demand."'

Nothwithstanding this apparent appellate rule of review, a suf-
ficient rationale existed to warrant review of Burlington Northern's
self-critical subjective analysis privilege claim. The Eighth Circuit,
in Iowa Beef Processors v. Bagley, 112 articulated a two-prong test
for invoking mandamus when a district court compels disclosure of
material claimed to be protected by privilege or another interest in
confidentiality. 1 3 First, disclosure must render impossible any

mandamus is not ordinarily available to a litigant to obtain appellate review of in-
terlocutory discovery orders entered by a district court as litigation proceeds, but
where a claim of attorney-client privilege has been raised in and rejected by a dis-
trict court, mandamus is available as a means of immediate appellate review) (cit-
ing Pfizer, Inc. v. Lord, District Judge, 456 F.2d 545, 547-48 (8th Cir. 1972)). Other
circuit courts have found mandamus to be an appropriate vehicle to review orders
compelling the production of privileged documents. E.g., Usery v. Ritter, 547 F.2d
528, 531-32 (10th Cir. 1977) (disclosure of identity of informer); Breed v. United
States Dist. Ct., 542 F.2d 1114, 1115 (9th Cir. 1976) (disclosure of personnel and in-
mate files of state youth authority); United States v. United States Dist. Ct., 444 F.2d
651, 664 (6th Cir.) (disclosure to conspiracy defendant of his monitored conversa-
tions), affd, 407 U.S. 297 (1972); Harper & Row Publishers, Inc. v. Decker, 423 F.2d
487, 490 (7th Cir.) (attorney-client privilege), affd by an equally divided Court, 400
U.S. 348 (1971); Hartley Pen Co. v. United States Dist. Ct., 287 F.2d 324, 327 (9th Cir.
1961) (disclosure of secret formula acquired under license forbidding disclosure).

106. 679 F.2d 762, 767 (8th Cir. 1982) (quoting its decision in Iowa Beef Proces-
sors 601 F.2d at 953-54).

107. Kerr v. United States Dist. Ct., 426 U.S. 394, 403 (1976).
108. Burns v. Thiokol Chem. Corp., 483 F.2d 300, 304-05 (5th Cir. 1973).
109. See Wahlin v. Fuller, 476 F.2d 1204, 1210 (5th Cir. 1973).
110. 438 F.2d 300 (5th Cir. 1973).
111. Id. at 305. See, Local 104, Sheet Metal Worker's Int'l Ass'n v. EEOC, 439

F.2d 237, 241 (9th Cir. 1971); Graniteville Co. v. EEOC, 438 F.2d 32, 36 (4th Cir. 1971);
Blue Bell Boots, Inc. v. EEOC, 418 F.2d 355, 358 (6th Cir. 1969); Georgia Power Co. v.
EEOC, 412 F.2d 462, 463 (5th Cir. 1969).

112. 601 F.2d 949 (8th Cir. 1979).
113. Id. at 955 n.7.
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meaningful appellate review of the privilege claim.114 Second, the
disclosure must involve questions of substantial importance to the
administration of justice." 5 Burlington Northern satisfied this
test. As pointed out in Banks v. Lockheed-Georgia Co.,116 candid
self-criticism by an employer of its employment practices would be
greatly discouraged if information embodying this self-criticism
was freely accessible to private plaintiffs through discovery. 117 If

subjective materials constituting self-critical analysis are subject
to disclosure, this disclosure would have a "chilling effect" on an
employer's voluntary compliance in being candid when assessing
its employment practices." 8 The chilling effect would not only dis-
courage further self-critical analysis by the employer compelled to
disclose the information in a particular Title VII action, but would
also discourage candid evaluation by every employer required by
federal law to assess its progress under affirmative action plans. 119

An employer's self-critical analysis reports are contemplated with
the vested expectation that, originated in confidence, they will not
be disclosed. 120 Once disclosed, any expectation of confidentiality
is dashed. The chilling effect is irreversible and the effect of disclo-
sure cannot be remedied by subsequent appellate review. Thus,
the first prong of the Iowa Beef test was satisfied in Burlington
Northern.

The public interest may be a sufficient reason for not disclos-
ing particular matters by discovery.' 2 1 Title VII was enacted in
light of a strong public policy to eradicate employment discrimina-
tion based on immutable physical traits and to provide equal em-
ployment opportunities. 122 The self-critical subjective analysis
privilege fosters the purpose of both Title VII and Executive Order

11,246 in that it permits and encourages employers to develop ag-
gressive affirmative action programs with liberal goals and rela-

114. Id.
115. Id.
116. 53 F.R.D. 283 (N.D. Ga. 1971).
117. Id. at 285.

118. Webb v. Westinghouse Elec. Corp., 81 F.R.D. 431, 433 (E.D. Pa. 1978).
119. See id.

120. See 8 J. WIGMORE, EVIDENCE § 2285 (3d ed. McNaughton rev. 1961); Radiant
Burners, Inc. v. American Gas Ass'n., 320 F.2d 314, 318 (7th Cir. 1963).

121. See United States v. O'Neill, 619 F.2d 222, 227 (3rd Cir. 1980).

122. Griggs v. Duke Power Co, 401 U.S. 424, 429-30 (1971) ('The objective of Con-
gress in the enactment of Title VII is plain from the language of the statute. It was
to achieve equality of employment opportunities and remove barriers that have op-
erated in the past to favor an identifiable group of white employees over other
employees").
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tively short timetables. 123 If a possibility exists that failure to
achieve high goals for a non-discriminatory reason will be used
against employers in a private Title VII action, employers will not
establish high goals.124 Instead, employers will cautiously estab-
lish minimum requirements with maximum time periods allowa-
ble under federal equal employment guidelines.125 Furthermore,
the quality of self-critical evaluation reports primarily depends on
the employers' good faith to conduct voluntarily the analysis in the
most candid manner.126 Discouraging this voluntary compliance
impairs equal employment opportunity policies since massive
quantities of reports received cannot practically be reviewed and
authenticated by the federal government. 127 Therefore, a discov-
ery order obstructing the remedial purpose of Title VII impliedly
involves questions of substantial importance to the administration
of justice.128 The possibility of such obstruction existed in Burling-
ton Northern. Thus, since the second prong of the Iowa Beef was
met, appellate review of Burlington Northern's claim of privilege
was warranted.

The existence and scope of the self-critical subjective analysis
privilege in the Eighth Circuit has been, and remains, sketchy. In
EEOC v. Quick Shop Markets, Inc. 129 the Eighth Circuit affirmed
the district court's ruling that affirmative action programs were
"peripherally relevant" to a sex discrimination investigation and
thus must be produced under an EEOC subpoena. 130 However,
since the defendant in Quick Shop never raised the self-critical
subjective analysis privilege, the court ordered disclosure without
mention of the privilege.' 3 ' In Emerson Electric Co. v. Schles-
inger,132 the Eighth Circuit acknowledged that, "[iJn limited cir-
cumstances some courts have held that defendants have a

123. Dickerson v. United States Steel Corp., 12 Empl. Prac. Dec. (CCH) 11,095
(E.D. Pa. 1976).

124. Id. at 5071.
125. Id.
126. Id.
127. Id. Statistical information contained in affirmative action plans does not

pose the same threat. The quality of statistics is not dependent on an employer's
voluntary cooperation, and can be checked on a random basis. Id.

128. See Griggs v. Duke Power Co., 401 U.S. at 429-30.
129. 396 F. Supp. 133 (E.D. Mo.), aff'd per curiam, 526 F.2d 802 (8th Cir. 1976).
130. 526 F.2d at 805.
131. Id. Cf. Riggs v. U.P.S., 24 Empl. Prac. Dec. (CCH) 31,370 (E.D. Mo. 1980).

The court in Riggs rejected the defendant's contention that the affirmative action
plans were confidential. Although the court entered a protective order as to such
plans, it did not discuss the self-critical subjective analysis privilege. See note 93
and accompanying text supra.

132. 609 F.2d 898, 907 (8th Cir. 1979).
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qualified privilege against disclosing self-evaluative reports.' ' 33

Although the court in Schlesinger held that "this [was] not such a
circumstance," it articulated a rationale which supports a defend-
ant's right to properly invoke the privilege. 134 The Eighth Circuit
in Schlesinger concluded:

[Tlhe qualified privilege asserted by the appellants has
been found to exist only in the context of pretrial discov-
ery .... [T]he rationale underlying the qualified privi-
lege-encouraging complete and candid self-evaluations
-is less persuasive in this case because the reports are
disclosed only to federal agencies, not to third parties. 35

Unlike the circumstances in Schlesinger, discovery in Burlington
Northern was sought at the pre-trial stage by a private litigant. 136

Thus, under the Schlesinger rationale, the right to assert the self-
critical subjective analysis privilege is more persuasive. Neverthe-
less, the Eighth Circuit declined to review Burlington Northern's
claim of privilege. 3 7

This is not to suggest that courts should accept a blanket as-
sertion of the self-critical subjective analysis privilege whenever
an employer asserts it.138 Carried to its logical extreme, an abso-
lute privilege of self-critical subjective analysis would foreclose
discovery of material which might be strongly probative of discrim-
inatory intent.1 39 The federal equal employment laws manifest a
strong policy in favor of eradicating all vestiges of employment dis-
crimination. Thus, a plaintiff must be permitted, in furtherance of
this policy, to obtain information sufficient to prove discrimination,
where such discrimination exists. 40

In view of these strong countervailing policies, courts must

133. Id. at 906-07.
134. Id.
135. Id. Courts, with apparent uniformity, have refused the application of the

self-critical subjective analysis privilege where the documents in question have
been sought by a governmental agency. See FTC v. TRW, Inc., 628 F.2d at 211 (docu-
ments sought pursuant to an FrC subpoena were required to be disclosed); United
States v. Noall, 587 F.2d 123, 126 (2d Cir. 1978) (privilege inapplicable in the context
of a proceeding to enforce an Internal Revenue Service production order); Reyn-
olds Metal Co. v. Rumsfeld, 564 F.2d 663, 667 (4th Cir. 1977) (defendant could not
claim that information was protected by a qualified privilege from disclosure to the
EEOC).

136. 679 F.2d at 763.
137. Id.
138. See Lora v. Board of Educ., 74 F.R.D. 565, 577 (E.D. N.Y. 1977) (holding that

"[b alancing of competing interests is permissible and in fact required to deter-
mine whether a federal evidentiary privilege should be extended to particular com-
munications as a matter of social and legal policy").

139. Webb v. Westinghouse Elec. Corp., 81 F.R.D. 431, 433-34 (E.D. Pa. 1978).
140. Id. at 433.

1983] 1109



CREIGHTON LAW REVIEW

reach agreement on the existence and scope of this privilege and
carefully limit situations in which the self-critical subjective analy-
sis privilege may be raised.14 1 The abundance of conflicting au-
thority suggests that the law has not yet struck a definitive balance
between a Title VII plaintiffs right to full discovery and the impor-
tance of encouraging employers to candidly evaluate their employ-
ment practices.142 Since no clear rule exists as to application of
the self-critical subjective analysis privilege, a more prudent
course might be for a court to order in camera inspection of mater-
ials alleged by an employer to be privileged as self-evaluative. 43

This procedure permits the court to assess both the danger that
limited discovery poses in a Title VII suit and the necessity and
importance of the material to the plaintiffs case.'" Although in
camera inspection may resolve problems with disclosure in a jury
trial, the effect of disclosure in Title VII suits-where all non-fed-
eral employee actions are tried without a jury-cannot be pro-
tected by this process. 145 In a Title VII suit, the court's in camera
examination of self-critical information may later be an impedi-
ment to fair and impartial fact-finding.146 In such instance, it is
preferable that the in camera inspection be done by a hearing of-
ficer or judge other than the judge before whom the case is
pending.

147

CONCLUSION

Courts must be acutely aware of the far-reaching policy impli-
cations when compelling discovery of affirmative action plans.
Failure by courts to recognize the self-critical subjective analysis

141. See id. at 433 (listing circumstances in which the self-critical subjective
analysis privilege may be properly invoked). See Ruebhausen & Brim, Privacy and
Behavioral Research, 65 COLUM. L. REV. 1184, 1186-87 (1965) ("Whenever competing
rights and values confront each other, it is always a slow and arduous process to
evaluate the claim and counterclaim in real life situations. This process, however,
is a classic function of the law. In time, therefore, the boundaries between the per-
missible and unreasonable interferences with privacy will be delineated just as
hosts of similar conflicts have been resolved in the past").

142. Brown v. Ford Motor Co., 19 Empl. Prac. Dec. (CCH) 8969 (N.D. Ga. 1978).
143. See Dickerson, 12 Empl. Prac. Dec. (CCH) $ 11,095 at 5071 (an in camera

inspection was conducted before denying discovery of self-evaluative material).
144. Broum v. Ford Motor Co., 19 Empl. Prac. Dec. (CCH) 8,969 at 6028.
145. O'Connor v. Chrysler Corp., 86 F.R.D. 211, 218 (D. Mass. 1980). A jury trial is

required only if a statute creates legal rights and remedies enforceable in the ordi-
nary courts of law. Curtis v. Loether, 415 U.S. 189, 194 (1974). As the remedial
power granted to the courts under § 706(g) of Title VII is termed "equitable," jury
trials need not be provided in Title VII suits. Slack v. Havens, 522 F.2d 1091, 1094
(9th Cir. 1975).

146. Id.
147. Id.
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privilege will cause employers to be defensive, rather than affirma-
tive, in developing employment practices in compliance with fed-
eral mandates. Mandatory self-criticism will be conducted from a
perspective that avoids any evidence that could be used against
employers to demonstrate discriminatory motive or practice in
their employment policies. If employers are uncertain whether
they will later be allowed to assert the privilege to protect their
interests, they can hardly be expected to be candid. Such self-in-
terested evaluation fails to foster the remedial purpose of Title VII
and Executive Order 11,246 and is detrimental to alleviating dis-
crimination in the work place. However, to the extent the self-criti-
cal subjective analysis privilege conflicts with full disclosure of
information necessary to prove employment discrimination, the
privilege hampers enforcement of federal equal employment op-
portunity laws. Thus, an unqualified privilege of nondisclosure of
self-critical information seems unjustified.

In the foregoing context, it is clear that courts must indepen-
dently assess the public policies in favor of confidentiality against
the need of litigants to obtain relevant information necessary to
prove employment discrimination. Only through appellate review
will district courts be provided sufficient guidelines to assess these
conflicting policies to determine whether to compel disclosure of
self-critical information embodied in an employer's affirmative ac-
tion plan.

Faced with the clash between the employment discrimination
complainant's right to full disclosure and the employer's conflict-
ing interest in confidentiality, the Eighth Circuit's reluctance to re-
view Burlington Northern's claim of the self-critical subjective
analysis privilege is perhaps understandable. However, merely
because appellate courts are faced with difficult resolutions of
compelling conflicts, they should not retreat behind the facade of
judicial discretion and leave district courts muddled in confusion.
Rather, in view of the strong countervailing interests, it is essential
that courts reach agreement on the existence and scope of the self-
critical subjective analysis privilege to be able carefully to limit sit-
uations in which an employer may properly invoke the privilege as
a defense to discovery.

The Eighth Circuit's decision in Burlington Northern can only
result in apprehension and uncertainty: apprehension by employ-
ers to engage in candid self-critical dialogue regarding their em-
ployment practices, and uncertainty by district courts in deciding
whether to recognize the privilege once it is raised. Burlington
Northern provided the Eighth Circuit with the opportunity to es-
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tablish guidelines for applying the self-critical subjective analysis
privilege; the court chose to forego the opportunity. As a result,
the existence and scope of the self-critical subjective analysis priv-
ilege in the Eighth Circuit is left unanswered.

Richard F. Nelson-'84


