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HATFIELD v. BISHOP CLARKSON HOSPITAL: MEDICAL
MALPRACTICE AND INFANT TOLLING-THREE

DECISIONS AND COUNTING (OR WHAT
DO YOU SUPPOSE THEY MEANT

BY REPOSE?)

INTRODUCTION

The term "statute of repose" would probably evoke a wide
range of differing responses from a representative group of attor-
neys. Many plaintiffs lawyers would react with disdain, while the
opposite would be true of many defendant's lawyers. A number
probably would not react at all or, more precisely, would not react
with any more emotion than if someone said "statute of limita-
tions." Many members of the bench and bar consider these terms
interchangeable.' Section 25-222 of the Nebraska Revised Statutes
has been called a statute of repose for professional malpractice ac-
tions by anumber of attorneys. However, others deny that there is
any aspect of it that justifies a different name, much less a different
application than any statute of limitations. This article questions
whether the term "statute of repose" connotes the same meaning
as "statute of limitations," and, if not, what it is that distinguishes
the former from the latter. The particular case which explored
these questions with respect to section 25-222 was Hatfield v.
Bishop Clarkson Memorial Hospital,2 a case of first impression
under Nebraska law.3 The specific issue was whether a minor
could bring a medical malpractice suit based on alleged medical
negligence which occurred more than ten years prior to the filing
of the complaint.4 The two apparently conflicting provisions were
sections 25-222 and 25-213. On the one hand, section 25-222 states

1. McGovern, The Status of Statutes of Limitations and Statutes of Repose in
Product Liability Actions: Present and Future, 16 THE FORUM 416, 417 (1980). Mc-
Govern points out that "older treatise writers and judges have used 'repose' and
'limitation' interchangeably." Id.

However, judges in recent decisions also have manifested this view. E.g., Col-
ton v. Dewey, 212 Neb. 126, 129, 321 N.W.2d 913, 916 (1982) ("It has long been the rule
of this state that a statute of limitations is a statute of repose ...."); Spath v. Mor-
row, 174 Neb. 38, 41, 115 N.W.2d 581, 583 (1962) ('The statute of limitations is a stat-
ute of repose ....").

2. 679 F.2d 1258 (8th Cir. 1982), reheard en banc, No. 82-1010 (Sept. 15, 1982).
The case was decided on March 17, 1983, with the court certifying the issue to the
Nebraska Supreme Court. See note 85 infra.

3. 679 F.2d at 1260-61.
4. Id. at 1260.



TORTS II

that "in no event may any [malpractice I action be commenced...
more than ten years after the date of rendering ... such profes-
sional service which provides the basis for the cause of action. '5

On the other, section 25-213 provides that "if a person entitled to
bring any action mentioned in this chapter... be, at the time the
cause of action accrued, within the age of twenty years,. . every
such person shall be entitled to bring such action within the re-
spective times limited by this chapter after such disability shall be
removed . .." The defendant's position was that section 25-222 is
a "statute of repose ' 7 and, once the ten year period lapsed, the
right to sue was extinguished. However, the plaintiff claimed that
section 25-213, the infancy tolling statute, took precedence and
tolled the action.8 The United States District Court for the District
of Nebraska agreed with the defendants that the action was time
barred and dismissed the suit.9 The Eighth Circuit reversed, 10

holding that section 25-222 was modified by section 25-213 and,
therefore, the cause of action was tolled." Thus, the court con-
cluded that section 25-222 did not operate as an absolute bar.' 2

The federal courts, under the doctrine of comity, are bound to
defer to the laws and judicial decisions of the state which is the
source of the laws.13 This article evaluates the Hatfield decision in
light of this mandate.

BACKGROUND

The Nebraska Supreme Court decided the case of Spath v.
Morrow14 in 1962. That decision has caused ramifications which
affect professional malpractice actions today.' 5 Prior to Spath, sec-
tion 25-208 was the statute of limitations governing medical mal-
practice actions.16 Its limitations period was two years' 7 and

5. NEB. REV. STAT. § 25-222 (Reissue 1979).
6. Id. at § 25-213.
7. 679 F.2d at 1260. In the district court, Judge Schatz agreed with the magis-

trate's findings and recommendations and dismissed the case. Hatfield v. Bishop
Clarkson Memorial Hosp., No. 79-0-36, slip op. (D. Neb., 1979).

8. 679 F.2d at 1260.
9. Id. at 1259.

10. Id.
11. Id. at 1264 (holding "that section 25-213 tolls the application of section 25-

222 in this case.").
12. Id. at 1263. See notes 164-67 and accompanying text infra.
13. Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198, 202-05 (1956).
14. 174 Neb. 38, 115 N.W.2d 581 (1962).
15. See, e.g., Colton v. Dewey, 212 Neb. 126, 129, 321 N.W.2d 913, 916 (1982) (a

general discussion of numerous cases concerning this type of limitations statute
throughout the country).

16. The previous provision, § 25-208, is still in force with respect to varibus
other actions. It allows a two-year period of limitations, which is transferred to § 25-
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began running as soon as the negligent act occurred. 18

In Spath, a surgical needle was left in the plaintiff's body in
1951.19 However, nine years passed before the plaintiff realized
that this had happened or that the negligence had caused the
problems she subsequently experienced.20 She filed suit in 1961,
less than a year after discovery. 21 The defendant doctor sought
summary judgment, urging that the plaintiff's right to sue accrued
in 1951, and was thus barred by the two-year statute of limita-
tions. 22 The district court dismissed the case,23 and the plaintiff
appealed. The supreme court reversed, and in so doing adopted
the "discovery rule. ' 24 Under this rule, the statute is tolled and the
cause of action does not accrue "until the plaintiff discovered, or in
the exercise of reasonable diligence should have discovered" the
professional negligence. 25 The adoption of the discovery rule put
Nebraska in the vanguard of a small number of states that abro-
gated the harsh rule of accrual at the date of the negligent act.26

222. Section 25-222 adds two more clauses, thus subsuming the malpractice aspect
of § 25-208.

17. Spath, 174 Neb. at 40, 115 N.W.2d at 583.
18. Id. ("The statute requires that an action for malpractice be brought within

2 years after the cause of action shall have accrued.").
19. Id. at 39, 115 N.W.2d at 582-83.
20. Id. at 40, 115 N.W.2d at 583.
21. Id.
22. Id. at 41, 115 N.W.2d at 583.
23. Id. at 40, 115 N.W.2d at 583.
24. Id. at 43, 115 N.W.2d at 585. See also Acker v. Sorensen, 183 Neb. 866, 872, 165

N.W.2d 74, 77 (1969) (reaffirming its adoption of the discovery rule).
25. Id.
26. See, e.g., Bowers v. Olch, 120 Cal. App. 2d 108, -, 260 P.2d 997, 1002 (1953)

(Where a Physician left a needle in the plaintiffs body, the statute of limitations did
"not commence to run until the said patient has discovered, or by reasonable dili-
gence should have discovered, that a foreign substance was left in his body."); Da-
vis v. Bonebrake, 135 Colo. 506,-, 313 P.2d 997, 1002 (1957) (In a medical malpractice
action against a physician for leaving a surgical sponge in the patient's abdomen,
the running of the statute of limitations began when the patient had knowledge of
the negligent act, and when the time of discovery is contested it becomes a fact
question for the jury.); City of Miami v. Brookes, 70 So.2d 306, 309-10 (Fla. 1954)
(Actual or constructive knowledge ("notice") of injury caused by a negligent over-
dose of X-radiation started the statute of limitations running, rather than the negli-
gent act itself.); Thatcher v. De Tar, 351 Mo. 603, -, 173 S.W.2d 760, 762 (1943) (The
court, in dicta, cited with approbation cases that held the statute of limitations be-
gins to run "when the injury was discoverable."); Fernandi v. Strully, 35 N.J. 434, -,
173 A.2d 277, 286 (1961) (The limitations period on a cause of action for negligent
leaving of a needle in a patient's body began to run when the patient "knows or has
any reason to know" about the foreign object.); Nowell v. Hamilton, 249 N.C. 523, -,
107 S.E.2d 112, 113 (1959) (An action against a physician for negligently interpreting
X-rays accrued no "later than the discovery of defendant's asserted wrongful act.");
Ayers v. Morgan, 397 Pa. 282, -, 154 A.2d 788, 794 (1959) (If the plaintiff "Was unable
to learn of the hidden sponge [negligently left in his body] until after the two year
period had expired, he is entitled to proceed with his action.").
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Soon many other states adopted the rule in one form or another,27

so that by the early 1970s Nebraska was no longer one of the
exceptions.

28

While potential defendants' period of liability was being
greatly enlarged by adoption of the discovery rule,29 so also was
the number of potential plaintiffs being expanded due to judicial
rejection of the "privity rule. '30 The adoption of the discovery rule
along with the rejection of the privity requirement left many pro-
fessionals and business groups distressed. Physicians, architects,
engineers, contractors, and manufacturers felt they were now un-
reasonably vulnerable to negligence suits from a newly enlarged
number of plaintiffs and over an unacceptably long time period.31

These groups sought aid in their plight from the various state legis-
latures and, in general, they were not denied.32 Approximately
forty states enacted legislation with the intention of mitigating the
perceived harshness of the results stemming from the discov-
ery/privity decisions. 33 Legislative response was aimed at three

27. Of the states in the Eighth Circuit, only Arkansas has not adopted the dis-
covery rule. See Wright v. Langdon, 623 S.W.2d 823, 825 (Ark. 1981).

28. See generally McGovern, The Status of Statutes of Limitations and Statutes
of Repose in Product Liability Actions. Present and Future, 16 THE FORUM, 416, 420-
23, 444-50 (1980) (general review of the history of statutes of repose, with tables
depicting which states have them in each area of tort action).

29. See note 25 supra.
30. Under this rule, litigants who were not in contractual privity with the

tortfeasor could not maintain an action against the tortfeasor. See, e.g., Klein v.
Catalano 386 Mass. 701, -, 437 N.E.2d 514, 519-20 (1982). The court stated: "The
architect or contractor was confronted not only with an unlimited class of potential
claimants, but also, in many instances with an extension in duration of the liability
for negligence." Id. at -, 437 N.E.2d at 520 (quoting Comment, Limitation of Action
Statutes for Architects and Builders-Blueprints for Non-action, 18 CATH. U.L. REV.
361, 363 (1969)); Shatterproof Glass Corp. v. James, 466 S.W.2d 873, 877-80 (Tex. Civ.
App. 1971) (general historical review of the decisions which abolished the lack of
privity defense).

31. See, e.g., Anderson v. Wagner, 79 Ill. 2d 295, -, 402 N.E.2d 560, 564-67 (1979),
appeal dismissed, 449 U.S. 807 (1980); Leyen v. Dunn, 62 Tenn. App. 239, 461 S.W.2d
41, 43-44 (1970).

32. See, e.g., McClanahan v. American Gilsonite Co., 494 F. Supp. 1334, 1346 (D.
Colo. 1980); Klein v. Catalano, 386 Mass. at -, 437 N.E.2d at 519 n.7; Josephs v.
Burns, 491 P.2d 203, 206 (Or. 1971).

33. Typical of the statutes concerning medical malpractice are: ALA. CODE § 6-
5-482 (1975); ARIz. REV. STAT. ANN. § 12-564 (1976); CAL. [CIV. PROC.] CODE § 340.5
(1979); CONN. GEN. STAT. ANN. § 52-584 (Supp. 1982); DEIL CODE ANN. tit. 18, § 6856
(Supp. 1982); FLA. STAT. ANN. § 95.11 (West 1982); GA. CODE ANN. §§ 3-1102, 3-1103
(Supp. 1983); HAwAn REV. STAT. § 657-8 (Supp. 1982); IND. CODE ANN. §§ 16-9.5-3-1, 16-
9.5-3-2 (Burns Supp. 1982); IOWA CODE ANN. § 614.1 (1981); KAN. STAT. ANN. § 60-513
(Vernon 1976); Ky. REV. STAT. ANN. § 413.140 (Baldwin 1979); LA. REV. STAT. ANN.
§ 9:5628 (West Supp. 1983); MD. [CTS. & JUD. PRoc.] CODE ANN. § 5-109 (1980); MIcH.
COMP. LAws ANN. § 600.5838 (West 1982-83 Supp.); Mo. ANN. STAT. § 516-105 (Vernon
Supp. 1983); N.M. STAT. ANN. § 41-5-13 (1978); N.Y. [Crv. PRAc.] LAws § 214-a (Mc-
Kinney Supp. 1978-79); N.D. CEN. CODE § 28-01-18 (Supp. 1981); OHIO REV. CODE
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areas: medical or professional malpractice claims, archi-
tect/builder/contractor claims, and product liability claims. 34

This article considers the Nebraska professional negligence
statute, section 25-222. 35 It was enacted in 1972 to supplement sec-
tion 25-208,36 and was a response primarily to lobbying efforts of
the medical profession.37 Section 25-222 provides:

Any action to recover damages based on alleged profes-
sional negligence or upon alleged breach of warranty shall
be commenced within two years next after the alleged act
or omission in rendering or failure to render professional
services providing the basis for such actions; Provided, if
the cause of action is not discovered and could not be rea-
sonably discovered within such two-year period, then the
action may be commenced within one year from the date
of such discovery or from the date of discovery of facts
which would reasonably lead to such discovery, whichever
is earlier; and provided further, that in no event may any
action be commenced to recover damages for professional
negligence or breach of warranty in rendering or failure to
render professional services more than ten years after the
date' of rendering or failure to render such professional
service which provides the basis for the cause of action.38

The first two clauses of section 25-222 were not novel. In the first
clause, the legislature left intact the previous two year period of
limitations.39 In the second clause the judicial discovery rule was
merely codified.4° However, the third clause was new. In it, the
legislature responded to the potentially unlimited duration of ex-

ANN. § 2305.11 (Baldwin 1981); OKLA. STAT. ANN. tit. 76, § 18 (West Supp. 1978-79);
S.D. CODIFIED LAWS ANN. § 15-2-14.1 (Supp. 1982); TENN. CODE ANN. § 29-26-116
(1980); TEx. REV. CIR. STAT. ANN. art. 4590i (Vernon Supp. 1982-83); UTAH CODE ANN.
§ 78-14-4 (Supp. 1981); VT. STAT. ANN. tit. 12, 521 (Supp. 1982); WASH. REV. CODE ANN.
§ 4.16-350 (Supp. 1982).

34. See generally McGovern, supra note 1 at 425-29.
35. NEB. REV. STAT. § 25-222 (Reissue 1979).
36. Taylor v. Karrer, 196 Neb. 581, 584, 244 N.W.2d 201, 203 (1976) (concluding

that §§ 25-208 and 25-222 both contained the two-year limitation period for medical
malpractice, but that § 25-222 also had a discovery rule and the 10-year bar modify-
ing the two year period). See also LEGISLATIVE HISTORY OF L.B. 1132, 82nd Leg., 2d
Sess. 21 (1972) (Judiciary Committee Hearings).

37. LEGISLATrVE HISTORY, supra note 36, at 15-23. It is interesting to note that
only representatives of the medical profession spoke in favor of the bill despite the
fact that the statute applies to all "professionals" in general. See id. at 15 (Flavel
Wright, counsel for the Nebraska State Medical Association); id. at 19 (Roger Ma-
son, president of the Nebraska State Medical Association); id. at 21 (Dan Jewell,
representing the Madison County Medical Association); id. at 22 (Don Duncan, rep-
resenting Blue Cross-Blue Shield).

38. NEB. REV. STAT. § 25-222 (Reissue 1979).
39. Compare id. with id. at § 25-208.
40. Id. at § 25-222.

1188 [Vol. 16



posure to liability caused by the Spath decision. 41 It barred "any
action [to] be commenced . . . more than ten years after"42 the
negligent act occurred. It and similar clauses throughout the coun-
try have been subject to much litigation.4 3 Whether these new
statutes concern professional malpractice, products liability, or im-
provements to realty, most state courts have acknowledged that
there are differences between the previous statutes and the newly
enacted ones.44 Other than that very general statement, there has
not been unanimity or even a clear majority position among the
state courts concerning issues litigated with regard to these new
statutes. 45 Areas of disagreement included disputed constitution-
ality on due process and equal protection grounds,46 as prohibited
special legislation, 47 and in respect to denying access to courts.48

41. See text accompanying note 169 infra. See also LEGISLATIVE HISTORY,
supra note 36, at 21 wherein Mr. Dan Jewell stated:

In Nebraska, where Statute of Limitation is almost open ended, it provides
by court interpretation that a case of this type may be brought within two
years of the date of discovery without any overall limitations. I believe that
this places an undue burden upon a doctor who may be called upon to de-
fend himself in a case of this type after a long period of time has elapsed
when witnesses and records are no longer available to him. . .. I think in
this state we could have a realignment or an adjustment of the equity be-
tween the parties who could be involved in this type of suit. I think this can
be done by making an overall limitation of the period of time that the action
of this kind can be commenced, as is set forth in this bill that we propose.

42. NEB. REV. STAT. § 25-222 (Reissue 1979).
43. In Nebraska, see Carlson v. Dewey, 212 Neb. 132, 133, 321 N.W.2d 458, 459

(1982); Colton v. Dewey, 212 Neb. 126, 129, 321 N.W.2d 913, 916 (1982) (statute does
not violate due process); Cedars Corp. v. Swoboda, 210 Neb. 180, 181, 313 N.W.2d 276,
277 (1981) (statute may have retroactive force as long as it does not impair existing
substantive rights); Taylor v. Karrer, 196 Neb. 581, 586, 244 N.W.2d 201, 204 (1976)
(statute is not unconstitutional as special legislation prohibited by the state consti-
tution); Swassing v. Baum, 195 Neb. 651, 657, 240 N.W.2d 24, 27-28 (1976) (neither
misrepresentation by a physician or negligence of his non-professional agents in
providing medical services take the cause of action out of the professional negli-
gence statutory period).

For cases in other jurisdictions, see Anderson, 79 111. 2d at -, 402 N.E.2d at 562-
73 (an overview of numerous states' decisions concerning their malpractice stat-
utes); Phillips v. ABC Builders, Inc., 611 P.2d 821, 823-30 (Wyo. 1980) (reviewing the
history of repose statutes concerning improvements to realty throughout the
country).

44. See notes 27-33 supra.
45. Id.
46. Compare Pacific Indem. Co. v. Thompson-Yaeger, Inc., 260 N.W.2d 548, 555

(Minn. 1977) (new statute of limitations providing for an absolute time limit on ac-
tions against some persons who are involved in construction was unconstitutional
because it set up classes without a rational basis) with Howell v. Burk, 90 N.M. 688,
-, 568 P.2d 214, 219-221 (1977) (holding the statute constitutional against equal pro-
tection and due process attack and it is not tolled by minority).

47. Compare Loyal Order of Moose, Lodge 1785 v. Cavaness, 563 P.2d 143, 147-48
(Okla. 1977) (new statute unconstitutional on both equal protection and special leg-
islation grounds) with Freezer Storage, Inc. v. Armstrong Cork Co. 476 Pa. 270, -,
382 A.2d 715, 718-20 (1978) (statute constitutional against special legislation attack).
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Even the courts that have decided the seminal questions of consti-
tutionality affirmatively are split on the exact function of the new
statutes within the general tort law framework. 49 Especially troub-
lesome questions arise when the courts attempt to construe the
statutes' apparent absolute time limits with other statutes which
allow indefinite tolling for plaintiffs suffering a legal disability such
as insanity or infancy.5 0 Also unsettling are situations where the
plaintiff is ignorant of certain facts because of fraud committed by
the defendant.5 1 The single exception to this no-clear-trend gener-
alization is that the medical malpractice statutes have generally
been ruled constitutional.5 2

Although the new statutes frequently have been termed stat-
utes of repose, this nomenclature hardly explains how they differ
from the old statutes of limitation. Similarly, while many courts
and commentators see a clearly definable difference between a
statute of limitations and a statute of repose,5 3 many continue to
use the two terms interchangeably.5 4 One of the earliest and most

48. Compare Thornton v. Mono Mfg. Co., 99 Ill. App. 3d 730, -, 437 N.E.2d 522,
526 (1981) (new statute placing absolute time bar on certain tort actions did not
violate guaranteed right to remedy by recourse to laws in state constitution) with
Saylor v. Hall, 497 S.W.2d 218, 225 (Ky. 1973) (statute barring wrongful death action
was unconstitutional as against state constitution which guaranteed remedy by due
course of laws).

49. See, e.g., McMickens v. Waldrop, 406 So.2d 867, 869 (Ala. 1981) (suggesting
that when death results from negligent medical care, the states are split on the
question of whether the medical malpractice statute of limitations governed or
whether the wrongful death statute did); Armijo v. Tandysh, 98 N.M. 181,-, 646 P.2d
1245, 1249 (N.M. Ct. App. 1981) (tort action claiming wrongful death secondary to
medical malpractice was governed by medical malpractice statute rather than the
general wrongful death statute).

50. Compare Brackney v. Combustion Eng'g Inc., 674 F.2d 812, 815 (9th Cir.
1982) (under Idaho law the insanity and infancy tolling statute is applicable for only
six years in a wrongful death action) with Vance v. St. Vincent Hosp. and Medical
Ctr., 64 Ohio St. 2d 36, -,414 N.E.2d 406, 409 (1980) (purpose of Ohio's medical mal-
practice act was to negate any further tolling effect on infancy in medical malprac-
tice actions).

51. Compare Smith v. Kurtzman, 106 Ill. App. 3d 712, -, 436 N.E.2d 1, 3-4 (1982)
(failure to disclose effects of prior malpractice is not a tort distinct from the original
malpractice; and although the concealment was not a separate tort, subsequent
misrepresentations based on concealment were actionable as separate torts) with
Prescott v. Adams, 627 S.W.2d 134, 136-37 (Tenn. Ct. App. 1981) (complaint based on
damage to real property was not governed by the fraud statute of limitations de-
spite subsequent misrepresentations, but was governed by the special statute of
limitations for injuries to real property).

52. See, e.g., Stephens v. Snyder Clinic Ass'n, 230 Kan. 115, -, 631 P.2d 222, 235
(1981) (recognizing a clear trend in the decisions favoring constitutionality of the
medical malpractice statutes).

53. See, e.g., Thornton v. Mono Mfg. Co., 99 Ill. App. 3d at -, 425 N.E.2d at 525;
Klein v. Catalano, 386 Mass. at -, 437 N.E.2d at 516; DeLay v. Marathon Le
Tourneau Sales & Services, 291 Or. 310, -, 630 P.2d 836, 839 (1981).

54. See, e.g., Johnson v. Children's Hosp. of Mich., 105 Mich. App. 539, -, 307
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often quoted55 decisions which attempted to distinguish the new
legislation is Rosenberg v. Town of North Bergen.56 In that decision
the New Jersey Supreme Court construed a statute with a ten year
bar similar to that adopted in Nebraska:57

It does not bar a cause of action; its effect, rather, is to pre-
vent what might otherwise be a cause of action from ever
arising. Thus injury occurring more than ten years after
the negligent act allegedly responsible for the harm, forms
no basis for recovery. The injured party literally has no
cause of action. The harm that has been done is damnum
absque injuria-a wrong for which the law affords no re-
dress. The function of the statute is thus rather to define
substantive rights than to alter or modify a remedy. The
Legislature is entirely at liberty to create new rights or
abolish old ones as long as no vested right is disturbed.58

Whether or not courts agree with the sharp distinction be-
tween a statute of repose and a statute of limitations, it generally
has been accepted that these statutes add a new dimension. 59 The
new statutes provide for not one but two time periods within which
actions must be brought.60 One period begins running when the
plaintiff discovers the negligence, while the other begins running
as soon as the negligent act is committed.61 After this latter period
has elapsed, potential defendants are immune from liability and
"(t]he injury need not have occurred, much less have been
discovered."

62

The foregoing general description applies specifically to sec-
tion 25-222. With its enactment the Nebraska legislature left intact
the previous two year period of limitations and simply codified the
judicial discovery rule.63 However the unique aspect of section 25-

N.W.2d 371, 373 (Mich. Ct. App. 1981); Tevis v. Tevis, 79 N.J. 422, -, 400 A.2d 1189,
1194 (1979).

55. See, e.g., Dunn v. Felt, 379 A.2d 1140, 1141 (Del. Super. 1977); Thornton v.
Mono Mfg. Co., 99 Ill. App. 3d 722,-, 425 N.E.2d 522, 525 (1981); Colton v. Dewey, 212
Neb. 126, 130, 321 N.W.2d 913, 916 (1982); Loyal Order of Moose Lodge 1785 v. Cave-
ness, 563 P.2d 143, 146 (Okla. 1977); Kallas Millwork Corp. v. Square D Co., 66 Wis. 2d
382, -, 225 N.W.2d 454, 459 (1975).

56. Rosenberg v. Town of North Bergen, 61 N.J. 190, 293 A.2d 662 (1972).
57. N.J. REV. STAT. § 2A;14.1.1 (West 1982), see note 127 infra.
58. Rosenberg, 61 N.J. at -, 293 A.2d at 667.
59. See notes 27-33 supra.
60. See, e.g., A.J. Aberman, Inc. v. Funk Bldg. Corp., 278 Pa. Super, 385, -, 420

A.2d 594, 597-98 (1980) (cases cited therein acknowledge this legislative intent).
61. See notes 27-33 supra.
62. Klein v. Catalano, 386 Mass. at -, 437 N.E.2d at 516.
63. NEB. REV. STAT. § 25-222. See second clause of the statute at text accompa-

nying note 38 supra.
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222 was that it contains a second, ten year statutory time period.64

This period begins running in all cases at the time of the commis-
sion of the negligent act.65 After this ten year period has elapsed,
the cause is barred in any event regardless of when discovery oc-
curred or even when the injury itself occurred.66 As a result "the
legislature struck a compromise between the humane and logical
results of the discovery rule on the one hand and the social cost of
potentially unlimited periods of liability for medical malpractice
on the other ... [and] it once again is possible for an individual's
right to sue to expire before its existence is known."67

Thus, the statutes seem to differ substantially from the previ-
ous ones by identifying both a discovery-triggered period and a
negligence-triggered period. For the sake of clarity, the new stat-
utes are referred to as statutes of repose and the older ones as stat-
utes of limitations. 68

FACTS AND HOLDING

In the Hatfield case, the plaintiff through her next friend, her
father, fied suit against the defendant hospital and the physician
who attended her birth.69 She was born at the defendant hospital
on August 25, 1965.70 The complaint alleged that the plaintiff suf-
fered hypoxic birth trauma and resulting severe mental retarda-
tion7 l due to the negligent excessive administration of anesthetic
to the plaintiffs mother by the physician and the hospital's em-
ployees. 7 2 The complaint was fied on January 31, 1979, approxi-
mately thirteen years after the occurrence of the alleged
negligence.73 The plaintiff's parents stated that they became
aware of the retardation and its probable link to the birth during

64. It is this clause and similar ones that have spurred litigation throughout the
country. See note 43 and accompanying text supra.

65. See notes 41-44 and accompanying text supra.
66. See note 62 and accompanying text supra.
67. Jones v. Morristown Hamblen Hosp. Ass'n, Inc., 595 S.W.2d 816, 821 (Tenn.

App. 1979).
68. The so-called statutes of repose in Nebraska are §§ 25-222, 25-223 and 25-224.

Section 25-223 affects actions brought for negligence in construction or improve-
ments to realty. Section 25-224 limits actions brought in the products liability field.

69. Hatfield v. Bishop Clarkson Memorial Hosp., 679 F.2d 1258, 1259 (8th Cir.
1982).

70. Id.
71. Id.
72. Id.
73. Id. Discovery revealed that the parents were aware of the potential of a

lawsuit as early as July, 1969. At that time they consulted attorneys in the J.A.G.
Corps of the United States Air Force. Subsequently, they placed the plaintiff in a
state school for the retarded where she has remained. It is not clear why the suit
was delayed almost 10 years. Deposition of Samuel Hatfield, Jr. at 20.
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the summer of 1969.74 The defendants moved for a summary judg-
ment, contending that section 25-222 barred the action7 5 since it
was filed thirteen years after the alleged negligence occurred.7 6

The district court granted the motion,7 7 and the plaintiff appealed.
The Eighth Circuit reversed the dismissal in a two to one
decision.

78

The precise point of dispute in this case of first impression was
the effect of the tolling statute on the professional malpractice stat-
ute.7 9 The defendants contended that the "repose" part of section
25-22280 barred any malpractice action under any circumstances,
once the ten year period following the alleged negligence had
lapsed.8 1 The plaintiffs urged that this clause only related to the
discovery period and that it barred plaintiffs from filing actions dis-
covered later than ten years after the happening of the tort.82

Moreover, the plaintiff asserted that the "repose clause" only af-
fected and limited the "discovery clause" of section 25-222, and in
no way limited the ability of section 25-213 to toll actions while a
plaintiff suffered one of the listed legal disabilities. 83 The Eighth
Circuit, noting that this issue was one of first impression in Ne-

74. Hatfield v. Bishop Clarkson Memorial Hosp., No. 79-0-36 (D. Neb. 1979); See
Deposition of Samuel Hatfield, Jr. at 20, 27; Deposition of Valerie Hatfield at 60.

75. Hatfield, 679 F.2d at 1259-60.
76. Id. at 1259.
77. Id.
78. Id. at 1264. The case was subsequently admitted for hearing en banc; it was

heard September 15, 1982. See note 2 infra.
79. Id. at 1260. NEB. REV. STAT. § 25-213 (Reissue 1979) provides:
Except as provided in sections 76-288 to 76-298, if a person entitled to bring
any action mentioned in this chapter, Chapter 23, article 24, and sections 81-
8, 209 to 82-8, 239, except for a penalty or forfeiture, or for the recovery of the
title or possession of lands, tenements or hereditaments, or for the foreclo-
sure of mortgages thereon, be, at the time the cause of action accrued,
within the age of twenty years, insane or imprisoned, every such person
shall be entitled to bring such action within the respective times limited by
this chapter after such disability shall be removed, and for the recovery of
the title or possession of lands, tenements or hereditaments, or for the fore-
closure of mortgages thereon, every such person shall be entitled to bring
such action within twenty years from the accrual thereof, but in no case
longer than ten years, after the termination of such disability. Absence
from the state, death or other disability shall not operate to extend the pe-
riod within which actions in rem shall be commenced by and against a non-
resident or his representative.
80. The second priviso clause of § 25-222 was considered the repose statute; it

reads: "and provided further, that in no event may any action be commenced to
recover damages for professional negligence or breach of warranty in rendering or
failure to render professional services more than ten years after the date of render-
ing or -failure to render such professional services which provides the basis for the
cause of action."

81. Hatfield, 679 F.2d at 1260.
82. Id. at 1259-60.
83. Id. at 1260.
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braska, stated that a federal court's function was to "adopt the rule
which we believe the state court would apply, based upon what we
perceive to be the sources of state law and the state court's meth-
ods of reaching decisions. '8 4 Using this touchstone, the panel con-
cluded that "section 25-213 modifies the application of section
25-222 in this case" and that the plaintiff "could bring this action at
anytime before she reached age 20 or within two years
thereafter."85

ANALYSIS

The Nebraska Supreme Court's Perception of Section 25-222

The two indispensible sources of state law which federal
courts are bound to review and consider are first, the pertinent leg-
islative history of a statute under consideration, and second, the
cases in which the highest court of the state has interpreted the
statute.8 6 The Nebraska Supreme Court's decisions regarding sec-
tion 25-222 are discussed first. Although the number of cases that
interpret section 25-222 is small,8 7 the court's position on the stat-
ute's nature and function is clear and consistent. One of the first
cases which interpreted section 25-222 was Swassing v. Baum.88 In
Swassing, the primary issue was to determine what the term "pro-

84. Id. at 1261.
85. Id. at 1264. The court noted that Nebraska had recently passed L.B. 724

which is the Nebraska certification statute. Id. at 1261 n.4. This statute allows a
reviewing federal court to certify a question of Nebraska law to the Nebraska
Supreme Court. The act, codified at NEB. REV. STAT. § 24-219 to -225 (Supp. 1982),
requires an expedited hearing and decisional process once the Nebraska Supreme
Court decides to hear the certified question. Id. at § 24-224. Also, the decision to
hear the issue or not must be made within 60 days. Id. at § 24-222. The Eighth
Circuit initially declined to certify the question of law in the instant case, stating
that federal courts should not "mechanically certify all difficult state law ques-
tions." Hatfield, 679 F.2d at 1261 n.4. But see note 2 supra. Several reasons were
advanced for not certifying, including the fact that this case had been briefed and
argued and that the court was ready to decide it. Also, the court stated that if the
decision were ultimately overturned by a contrary Nebraska Supreme Court deci-
sion, Nebraska's sovereignty would not be seriously impaired. Moreover, the court
was concerned with delay because of crowded state court dockets and of the need
for the parties to re-brief for the certification procedure. The court was concerned
that "[this could delay the progress of the case for months and possibly over a
year." Hatfield, 679 F.2d 1261 n.4. The court did "not believe the parties to this case
should be required to experience such delay." Id. (The instant case was first heard
by the three judge panel on April 23, 1982; the en bane rehearing was on September
15, 1982. Since the court's decision to certify the issue to the Nebraska Supreme
Court was announced on March 17, 1983, a significant delay has resulted from not
certifying the issue earlier).

86. See Bernhardt v. Polygraphic Co. of Am., 350 U.S. 198, 202-05 (1956).
87. See note 43 supra.
88. 195 Neb. 651, 240 N.W.2d 24 (1976).
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fessional services" meant in section 25-222,89 but the decision also
provided an extremely important insight into the supreme court's
understanding of the statute. Chief Justice White, speaking for a
unanimous court, called it a "special statute of limitations for pro-
fessional negligence .. "..9o He further noted that "[t]he special
statute of limitations controls over a general one ..."91 The hold-
ing that section 25-222 is a special statute becomes particularly im-
portant in view of the court's previous decision in Stacey v.
Pantano.92 In Stacey, the plaintiff sued the defendant physician
for malpractice, arguing the applicability of section 25-207, 93 the
statute of limitation for fraud.94 The plaintiff's theory was that
since the physician purposely misrepresented the source of her
problems, the four year period of limitation of section 25-207 ap-
plied rather than the two year period of section 25-208, 95 the medi-
cal malpractice statute at that time.96 The court disagreed,
reasoning that "[t] he special statute as to malpractice, section 25-
208 . . .being applicable, it controls over the general limitation
statute on fraud, section 25-207. . .."-97 This precise question again
was raised in Colton v. Dewey, this time concerning the current
provision, and the court reaffirmed that the special professional
malpractice statute controlled.98 The classification of section 25-
222 as a special statute assumes important interpretive implica-
tions for analysis of the Hatfield decision. If the special malprac-
tice statute takes precedence over the general fraud statute, it is
consistent to predict that the supreme court would rule that it also
takes precedence over another general statute-the general tolling
statute, section 25-213. 99 Thus, with the precedent of both Col-
ton,' °° and Stacey,10 1 it is reasonable to expect that the court,

89. Id. at 655, 240 N.W.2d at 27.
90. Id. at 657, 240 N.W.2d at 28 (emphasis added). See also LEGISLATIVE His-

TORY OF L.B. 1132, 82nd Leg., 2nd Sess. 18 (1972) (Judiciary Committee hearings)
(Question of Senator De Camp: "... why should we make a special exception for
doctors?") (emphasis added).

91. Swassing, 195 Neb. at 658, 240 N.W.2d at 28.
92. 177 Neb. 694, 131 N.W.2d 163 (1964).
93. Id. at 696, 131 N.W.2d at 164-65.
94. Id.
95. Id. at 696, 131 N.W.2d at 165.
96. Id. at 697-98, 131 N.W.2d at 165.
97. Id. at 698, 131 N.W.2d at 165 (emphasis added).
98. Colton, 212 Neb. at 131-32, 321 N.W.2d at 917. (In fairness, it should be

stated that this decision was published three weeks after the appeals panel decided
Hatfield; however, Colton should be an important source for a future substantive
decision).

99. Chapter 25 of the Nebraska Code is entitled "Courts, District; Civil Proce-
dure," and § 25-213 states that it applies to any "person entitled to bring any action
mentioned in this chapter."

100. 212 Neb. 126, 321 N.W.2d 913 (1982).
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faced with the instant controversy, would resolve it in a manner
consistent with its prior decisions. That is, the specific statute, sec-
tion 25-222-stating that in no event may any action be commenced
ten years after the negligent act-takes precedence over the gen-
eral tolling statute, section 25-213.102

Specific evidence of the readiness of the Nebraska Supreme
Court to except a special statute from a general tolling statute was
presented in Swaney v. Gage County.10 3 In Swaney, the court
held that mental incompetency did not toll a special statute which
allowed actions against county governments for damages caused
by improperly maintained roads. 10 4 However, the Eighth Circuit in
Hatfield distinguished Swaney, suggesting that it involved a statu-
tory cause of action, while the instant case involved a common law
cause of action, malpractice. 0 5 The panel noted that the Swaney
decision emphasized that the cause of action was statutory and
was created after the enactment of the tolling statute. Thus, the
court reasoned, the tolling statute did not envisage the special stat-
utory action when it was subsequently enacted.10 6 The panel fur-
ther pointed out that since an action for malpractice was an action
at common law, it existed before the enactment of the tolling stat-
ute, anal thus the tolling statute, section 25-213, applied.10 7 The
panel concluded that "Swaney does not answer the questions
posed in this case."'10 8

However, Swaney may prove to be dispositive if it is consid-
ered in the light of a more basic issue. The appropriate issue is not
whether there exists a presumption that the tolling statute will ap-
ply to a subsequent codification of a previous cause of action. 10 9

Rather, the issue seems to be: Despite any presumption, does the

101. 177 Neb. 694, 131 N.W.2d 163 (1964).
102. See, e.g., S.I.D. No. 1 v. Adams County, 209 Neb. 108, 112-13, 306 N.W.2d 584,

586-87 (1981) (affirmed that special statutes take precedence over general ones).
103. 64 Neb. 627, 90 N.W. 542 (1902). The Hatfield court stated that the Swaney

statute was a "special statute." 679 F.2d at 1260 n.2.
104. 64 Neb. at 630, 90 N.W. at 543.
105. 679 F.2d at 1260 n.2.
106. Id.
107. Id.
108. Id.
109. The Hatfield court apparently inferred this presumption and considered it

dispositive of the issue. The court stated that limitations contained in statutory
actions are not tolled in the absence of a savings clause within the statute itself. If
this reasoning is applied to all actions at common law, the tolling provision, section
25-213 or its predecessor, would be rendered totally meaningless. 679 F.2d at 1260
n.2 (citations omitted). However, this presumption does not appear to be the cen-
tral question. Rather, it appears that the question is: Did the legislature intend to
override this presumption and enact a statute that excluded section 25-213 from its
action?

1196 [Vol. 16



legislature have the power to enact a limitation statute that is in-
dependent of the tolling statute and, if so, did the legislature in-
tend to exercise that power by enacting section 25-222? The initial
teaching of Swaney is that the legislature does indeed have the
authority to enact a limitations statute which is independent of the
tolling statute.110 A further critical question is what type of statute
manifests the legislature's intent that the new law act indepen-
dently of a tolling statute. Two attributes of the statute at issue in
Swaney indicated to the court that the legislature intended to ex-
clude the act from the tolling statute. First, the statute was a "spe-
cial statute,""' and the Nebraska Supreme Court has described
both section 25-222 and its predecessor, section 25-208, as special
statutes.1 2 Second, the enabling act at issue in Swaney "was com-
plete in itself. . .[and] established the rule for the class of cases
to which it relates."' 13 Both the legislative history 1 4 and the Ne-

110. The Swaney court stated that it was "entirely competent for the legislature
to enact a general statute of limitations putting minors, adults, insane persons, and
all others on the same footing as to all causes of action." 64 Neb. at 632, 90 N.W. at
543-44. Nor is the time of enactment of a statute controlling. Rather the type of
statute controls. See, e.g., S.I.D. No. 1 v. Adams County, 209 Neb. at 112-13, 306
N.W.2d at 586-87. The plaintiff sued county for cost of upkeep of its roads. The court
found that the S.I.D. statute covered the entire subject of roads under an S.I.D.'s
control, and excluded the general statute making upkeep of roads the county's re-
sponsibility. The court stated:

'An independent legislative act covering the entire subject of legislation to
which it relates may incidentally modify or change existing statutes with-
out referring to them . . . [and] . . .where the general statute, if standing
alone, would include the same matter as the special act, and thus conflict
with it, the special act will be considered as an exception to the general
statute, whether it was passed before or after such general enactment.
Where the special statute is later, it will be regarded as an exception to, or
qualification of, the prior general one; and where the general act is later, the
special statute will be construed as remaining an exception to its terms,
unless it is repealed in express words or by necessary implication.'

Id. See also Colton, 212 Neb. at 130, 321 N.W.2d at 916. Justice Caporale stated: "It
has long been the law of this state that the Legislature is free to create and abolish
rights as long as no vested right is disturbed." Id. (citations omitted).

111. Hatfield, 679 F.2d at 1260 n.2.
112. See notes 99-100 and accompanying text supra. The Nebraska Supreme

Court concluded that § 25-208 was a special statute in Stacey, and that § 25-222 was a
special statute in Colton.

113. Swaney, 64 Neb. at 632, 90 N.W. at 543.
114. It is clear that the legislative intent was to enact a law that was the last and

only word on malpractice limitations: 'The purpose of this bill is to change the
present law, which places a statute of limitation on the bringing of certain actions.
This is specifically directed to placing a limit on the time actions may be brought by
the person who claims damages for injuries received for malpractice ...." LEGISLA-
TrVE HISTORY OF L.B. 1132, 82d Leg., 2nd Sess. (1972) (Judiciary Committee State-
ment). It is important to note several points. The contemporary law that the
legislature supplemented was already considered a "special statute" by the Ne-
braska Supreme Court. See note 103 and accompanying text supra. Although mal-
practice was specifically covered in § 25-208, the legislature apparently wanted not
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braska cases suggest that these same two qualities distinguish sec-
tion 25-222.115 Thus, section 25-222 has been found special and
complete in itself, establishing the whole rule by which malprac-
tice actions may be brought.1 16 Swaney may not stand for the
proposition that the type of actions are similar; however, it does
show that the legislature can and has excepted a specific type of
statute from the general infant tolling statute." 7

The New Jersey Decisions

Additional evidence of the court's understanding of section 25-

only a special statute (which they already had), but also one that would be com-
plete in itself and establish the entire limitations rule for that class of cases. Id. See
also Swassing v. Baum, 195 Neb. at 656, 240 N.W.2d at 28, stating:

We do not think that the Legislature, when it enacted the special limitation
statute of 2 years on malpractice intended to separate certain portions of
the whole physician-patient relationship and apply a confusing standard
of 2 and 4 years to different portions of that relationship, or to require the
courts to make such a nebulous and difficult fact separation and
determination.

(quoting Stacey v. Pantano, 177 Neb. at 697, 131 N.W.2d at 165).
115. See notes 110, 112 supra.
116. See note 114 supra.
117. The Swaney court disparaged what it considered to be the myth of the legal

disability of infancy in the following manner
The ground upon which saving clauses in statutes of limitation in favor of
infants and married woman are upheld is the injustice of barring the cause
of action of one who is technically incapable of suing. Theoretically, this
reason is extremely persuasive; but, speaking for myself, I give it as my
deliberate judgment, after 40 years' experience at the bar and on the bench,
that the saving clauses in the statute limitation, exempting infants and
married woman from their operation, have been productive of more hard-
ships and injustice than would have resulted from the absence of such pro-
visions. An examination of the reports will disclose the fact that the most
flagrant, unjust and inequitable judgments and decrees that courts have
been compelled to render resulted from these saving clauses. Technically
an infant cannot maintain a suit, and in contemplation of law is ignorant of
his rights; but, in effect and in practice, infants, through their guardians and
next friends, are commonly the most diligent and persistent of suitors, and
the instances are few where any meritorious right is allowed to slumber.

64 Neb. at 630-31, 90 N.W. at 543 (quoting Morgan v. Des Moines, 60 F. 208, 209-10
(1894)). The Hatfield court, however, displayed an unquestioning faith in the con-
cept of the legal disability of infancy by condemning "a statute which regulates the
relationships between a class of persons, professionals, who are politically powerful
and were directly involved in the drafting and passage of section 25-222 and another
class, children and insane people, who are politically impotent." 679 F.2d at 1264
n.12. It need not be concluded that the Nebraska Supreme Court, in deciding this or
a similar case, would be forced to choose between one or the other of these two
polar extremes. It is suggested that the court's obvious choice (and that of the
legislature whose laws this court interprets) could be a common sense amalgam of
the two positions. Surely the court need not be insensitive to the plight of those
with legal disabilities. This solicitude would not prevent the court from deciding
that the 10 year period provided by § 25-222 is a fair compromise to all parties and
classes concerned.
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222 comes from further consideration of Colton v. Dewey. 118 That
case specifically held section 25-222 constitutional. 1 9 The Ne-
braska Supreme Court explained the nature of section 25-222 by
quoting from the New Jersey case of Rosenberg v. City of North
Bergen.120 The significance of this needs to be stressed. The influ-
ence that the New Jersey decisions have had on the Nebraska
Supreme Court in its professional malpractice decisions becomes
apparent when one recalls that New Jersey was one of only two
states cited as outside authority for adopting the discovery rule in
Spath v. Morrow.121 Twenty years later in Colton the court quoted
directly from Rosenberg while defining the nature, scope and pur-
pose of section 25-222.122 This suggests that New Jersey decisions
are persuasive authority for the Nebraska Supreme Court on this
subject. Significantly, the New Jersey court in O'Connor v. Al-
tuS12 3 has considered an issue similar to that presented in
Hatfield. In O'Connor, the court reasoned that the ten year statute
of repose in the improvements to realty statute was not tolled by
infancy. 124 The court also cited with approbation the conclusion in

118. 212 Neb. 126, 321 N.W.2d 913.
119. Id. at 129, 321 N.W.2d at 916.
120. Id. at 130, 321 N.W.2d at 916 (quoting Rosenberg v. Town of North Bergan, 61

N.J. 190, -, 293 A.2d 662, 667 (1973)). See text accompanying note 58 supra. Al-
though the specific statute in Rosenberg concerned improvements to realty, the Col-
ton court quoted this passage as an explanation of the operation of a statute of
repose. The logical conclusion is that the Nebraska Supreme Court considers § 25-
222 to be a statute of repose.

121. 174 Neb. at 42, 115 N.W.2d at 584.
122. 212 Neb. at 130, 321 N.W.2d at 916.
123. 67 N.J. 106, 335 A.2d 545 (1975).
124. Id. at -, 335 A.2d at 554. The statutes involved read:

No action whether in contract, in tort, or otherwise to recover damages
for any deficiency in the design, planning, supervision or construction of an
improvement to real property, or for any injury to property, real or per-
sonal, or for an injury to the person, or for bodily injury or wrongful death,
arising out of the defective and unsafe condition of an improvement to real
property, nor any action for contribution or indemnity for damages sus-
tained on account of such injury, shall be brought against any person per-
forming or furnishing the design, planning, supervision of construction or
construction of such improvement to real property, more than 10 years af-
ter the performance or furnishing of such services and construction. This
limitation shall not apply to any person in actual possession and control as
owner, tenant, or otherwise, of the improvement at the time the defective
and unsafe condition of such improvement constitutes the proximate cause
of the injury or damage for which the action is brought.

N.J. STAT. ANN. § 2A:14-1.1 (West 1982). The tolling statute states:
If any person entitled to any of the actions or proceedings specified in

sections 2A:14-1 to 2A:14-8 or sections 2A:14-16 to 2A:14-20 of this title or to a
right or title of entry under section 2A:14-6 of this title is or shall be, at the
time of any such cause of action or right or title accruing, under the age of
21 years, or insane, such person may commence such action or make such
entry, within such time as limited by said sections, after his coming to or
being of full age or of sane mind.
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Rosenberg that the New Jersey statute's ten year ban is "entirely
unrelated to the accrual of any cause of action."1 25 Given the Ne-
braska Supreme Court's past reliance on New Jersey decisions in
this area, and given the O'Connor decision, which represents a log-
ical extension of Rosenberg, the Nebraska Supreme Court proba-
bly would attach more significance to the O'Connor decision than
did the Hatfield court.

Interpretation of the Proviso Clauses of Section 25-222

The court in Hatfield concluded that section 25-222 is a three
clause provision, the last two clauses being "proviso clauses."' 26

The court held that the first proviso clause, representing a codifica-
tion of the discovery rule, "modifies" the two-year limitations pe-
riod found in the first clause. 27 The court further held that the
second proviso clause "simply limits the impact of discovery
rule.' 28 This last holding implies that the court applied to the pro-
viso word its technical meaning used in statutory interpretation.
The Nebraska Supreme Court has acknowledged this function of
proviso clauses, stating that "It] he operation of a proviso is usually
and properly confined to the clause or distinct portion of the enact-
ment which immediately precedes it and does not extend to or
qualify other sections, unless the legislative intent that it shall so

Id. at § 2A:14-21. The O'Connor court harmonized these two provisions by stating:
When we consider the effect of N.J.S.A. 2A:14-21, the tolling statute, the

result is the same because the same basic policy reasons, already alluded
to, are implicated. From this it follows that in our view the legislature did
not intend the ten-year period after construction to be "expanded" by rea-
son of one's infancy. This is not to say that the tolling statute is to be disre-
garded entirely. Rather, it seems reasonable-and serves the salutary
purpose of harmonizing the statutes under examination-to conclude that
the tolling statute will safeguard a remedy for a cause of action of the type
affected by NJ.S.A. 2A:14-1.1 accruing during infancy, but only to the extent
that the period within which suit must be brought against one included in
the favored class does not extend beyond ten years after completion of
construction.

67 N.J. at -, 335 A.2d at 554.
125. Id. at -, 335 A.2d at 553 (quoting Rosenberg, 61 N.J. at -, 293 A.2d at 666);

accord Thornton v. Mono Mfg. Co., 99 Ill. App. 3d 722, -, 425 N.E.2d 522, 527 (1981)
(10-year products liability statute was not tolled by minority); DeLay v. Marathon
Le Tourneau Sales & Service, 291 Or. 310, -, 630 P.2d 836, 840 (1981) (insanity did
not toll statute of "ultimate repose" for negligent injury); Mahathy v. George L. In-
gram and Assoc., 584 S.W.2d 521, 522 (Tex. Civ. App. 1979) (minor's cause of action
for professional negligence brought after the 10-year repose period had lapsed); Hill
v. Forest & Cotton, Inc., 555 S.W.2d 145, 149-50 (Tex. Civ. App. 1977) (registered engi-
neers were professionals and the professional 10-year statute of repose was not
tolled by minority).

126. 679 F.2d at 1262-63.
127. Id.
128. Id. at 1263.
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operate is clearly disclosed." 129 In addition to affecting just its pre-
cedent clause, a proviso affects it in a specific manner. The court
has explained that "[tihe office of a proviso generally is either to
except something from the enacting clause or to qualify or restrain
its generality . -."130 In this manner, the court applied a technical
rule of statutory interpretation and utilized this rule to support its
contention that the ten-year bar in the last clause merely limited
the effect of its precedent clause-the discovery clause.13 1 The
court refused to agree with the defendants argument that "the final
clause was intended to do more than prevent the discovery rule
from enabling plaintiffs to bring actions more than ten years after
the alleged negligence."' 132 In this way, the court ruled that the
second proviso's seemingly all-inclusive language that "in no
event" may "any action" be brought after ten years was limited
merely to the one event of discovery, and did not cut off the tolling
effects of section 25-213.133

On a purely technical basis this would seem to be an irrefuta-
ble position. However, the presence of another proviso in section
25-222 casts some doubt on the court's use of this function for
provisos. The second clause also begins with a proviso and an in-
quiry into its function is instructive. Rather than limiting or re-
stricting the action of its precedent clause, the clause begun with
the first proviso-the discovery clause-certainly seems to enlarge
the scope of the first clause. It is apparent that this first proviso
clause, by "codifying the discovery rule,"'13 4 modifies its precedent
clause by not restricting but enlarging its scope. Without the en-
larging effect of the discovery clause, the first clause's two-year pe-
riod of limitations would be as harshly restrictive as it was in the
pre-Spath era.135 It therefore seems clear that the first proviso
cannot be understood to perform the'same restrictive function as
the second does. This situation raises important considerations.
Two rulings by the Nebraska Supreme Court are applicable. First,
the court has said that "[t] he office of a proviso in a statute is gen-
erally . . . not to . . . enlarge the enactment to which it is ap-

129. State v. McCosh, 134 Neb. 780, 783, 279 N.W.2d 775, 777 (1938) (construing a
statute that mandated that commercial ice cream contain 14% butter fat "Provided:
There shall be allowed a tolerance of one-half percent").

130. Johnson v. School District of Wakefield, 181 Neb. 372, 377, 148 N.W.2d 592,
595 (1967).

131. Hatfield, 679 F.2d at 1262.
132. Id.
133. Id. at 1263.
134. Id.
135. See notes 6-24 and accompanying text supra.
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pended so as to operate as a substantive enactment itself."'136

Second, the court has stated that "a word or phrase repeated in a
statute will bear the same meaning ... unless a different intention
occurs. ' 137 The Hatfield decision presents a dilemma. If the sec-
ond proviso is read as limiting its precedent clause and only that
clause, the first proviso also should have this same limiting func-
tion. However, as suggested, it has exactly the opposite function-
it enlarges the scope of the first clause. There is a simple answer
to this dilemma. Besides its technical meaning described above, a
proviso may have another function-to act merely as a conjunction
having no more force than an "and" or "but."138 Applying this
meaning to the two provisos would seem to solve the problem of
one word meaning two things in the same statute. Further evi-
dence that this is the proper interpretation again comes from the
Nebraska Supreme Court. The court has held that when the tech-
nical, restrictive function is contradictory to the plain meaning of
the words this secondary or conjunctive function should be
tested.

139

As the Eighth Circuit panel's analysis leads to inconsistent,
non-uniform signals for the successive proviso clauses within sec-
tion 25-222, and as this type of result is discouraged by the Ne-
braska Supreme Court in its own analyses of statutes,14° it is
legitimate to test the second or alternative use of proviso clauses,

136. Johnson v. School District of Wakefield, 181 Neb. at 377, 148 N.W.2d at 595.
137. Anderson v. Carlson, 171 Neb. 741, 746, 107 N.W.2d 535, 538 (1961) (refusing

to apply both a permissive and a mandatory meaning to the word "shall" found
eight times in the same statute).

138. See, e.g., State v. Summers, 118 Neb. 189, 193, 223 N.W. 957, 959 (1929):
It is a common practice in legislative proceedings, on the consideration

of bills, for parties desirous of securing an amendment to them to precede
their proposed amendment with the term "provided," so as to declare that
notwithstanding existing provisions the one thus expressed is to prevail,
thus having no greater signification than would be attached to the conjunc-
tion "and" or "but" in the same place, and simply serving to separate or
distinguish, the two different paragraphs or sentences.

Id. at 193, 223 N.W. at 959 (emphasis added). See also Carter, Webster & Co. v.
United States, 143 F. 256, 258-59 (4th Cir. 1906); State v. Bruce, 104 Mont. 500, -, 69
P.2d 97, 104 (1937); Union Pacific R.R. v. Anderson, 167 Or. 687, -, 120 P.2d 578, 583-84
(1941) (a proviso clause that appears to extend the scope of the preceeding en-
abling clause has no more significance than the conjunctive, "and"). Cf. I.C.C. v.
Baird, 194 U.S. 25, 36-37 (1903) (holding that a proviso beginning a clause which
contained the phrase "to any case" was "not in accord with the technical meaning
of the term" but it "nevertheless [is] a frequent use of a proviso ... to introduce
new matter extending rather than limiting. . ." and ". . . thus having no greater
signification than would be attached to the conjunction 'but' or 'and' in the same
place, and simply serve to separate or distinguish the different paragraphs or
sentences") (cited in State v. Summers, 118 Neb. at 193, 223 N.W. at 959).

139. State v. Summers, 118 Neb. 189, 192-93, 223 N.W. 957, 958-59 (1929).
140. See notes 136-138 and accompanying text supra.
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as simply conjunctives, signalling no specific purpose other than to
connect all the clauses equally. 141 Substituting the word "and" (or
"but") in place of the proviso phrases of section 25-222 would leave
a statute reading essentially that any action to recover damages for
alleged professional negligence must be commenced within two
years after the alleged negligence; and (or but) if the cause of ac-
tion is not discovered and not able to be discovered within that two
year period, then the action may be commenced within one year of
the discovery; and (or but) in no event may any action be brought
more than ten years after the date of the negligence on which the
cause of action is based. If the statute were read in this manner,
there would be no inconsistency as in the panel's interpretation,
by which the first proviso enlarges the time period of the first
clause, while the second proviso limits the discovery period. Also,
under this alternative interpretation, the ten year bar would not
relate just to the discovery time, but to the entire section. More-
over, since the clause's very words-"in no event may any action
be commenced"142-suggest no exclusions were intended, this in-
terpretation is more consistent with the words of the statute and
with the legislative intent as interpreted by the Nebraska Supreme
court in previous cases.143

The Eighth Circuit panel concluded that the language of sec-
tion 25-213 was equally inclusive: 144 "[IIf a person entitled to bring
any action mentioned in this chapter"'145 be a minor, insane, or
under a legal disability he "shall be entitled to bring such action
... after such disability shall be removed . . .. "146 The problem

with this analysis, however, is that after ten years, in no event is
anyone entitled to bring an action. Thus, the damnum absque in-
juria 147 rule quoted in Colton 14 applies, and the injured party has
no entitlement. Section 25-213 tolls actions of infants and others
under a legal disability. But by the force of section 25-222, after ten
years they no longer are entitled to bring an action. In light of the
Nebraska Supreme Court's previous decisions interpreting section
25-222, this appears to be the most logical conclusion in this case.

141. See note 138 supra.
142. NEB. REV. STAT. § 25-222 (Reissue 1979).

143. See notes 107-14 and accompanying text supra.
144. Hatfield, 679 F.2d at 1262.
145. NEB. REV. STAT. 25-213 (Reissue 1979).
146. Id.
147. Rosenberg, 61 N.J. at -, 293 A.2d at 667.
148. 212 Neb. at 130, 321 N.W.2d at 916.
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Pari Materia

While inquiry usually is restricted to the words and legislative
history of the statutory provision under study, situations arise
where it is not only acceptable, but necessary, to consider the
wording and legislative intent behind other statutes. 149 The
Hatfield case presents an excellent example. The panel noted that
the defendants cited the language of section 25-224 providing that
its ten year ban applies "[n]otwithstanding . . . any other statu-
tory provision to the contrary."' 50 The panel rejected the defend-
ants' argument that "given the parallel intent behind and
similarity of these three sections, this explicit override is evidence
that the legislature similarly intended the ten-year rule contained
in section 25-222 to apply regardless of other provisions."'15 1 How-
ever, the panel found more relevant the facts that, first, a "specific
override provision" was not written into section 25-222 and, second,
that "the actual language of sections 25-213 and 25-222 [was] the
most persuasive evidence of legislative intent."'152 Apparently, the
panel was responding to the defendants' claim that the three stat-
utes were in pari materia, and under that doctrine they should be
read and construed together, as all three established a similar ten
year ban in each provision's particular area-section 25-222 in pro-
fessional negligence, section 25-223 in tort litigation concerning im-
provements to realty, and section 25-224 in the products liability
field. The panel rejected this argument, although it seemed to
agree that section 25-224 did contain a statute of repose or an "ex-
plicit override."'51 3 However, the panel refused to project this in-
tent into section 25-222.154

The Nebraska Supreme Court has long accepted the doctrine
of pari materia. It has stated that "[s] tatutes relating to the same
subject, although enacted at different times, are in pari materia
and should be construed together."' 5 5  In Matzke v. City of
Seward, 5 6 the court noted that legislative intent is the "cardinal

149. See note 114 and accompanying text supra.
150. 679 F.2d at 1263 (quoting NEB. REV. STAT. § 25-224 (Reissue 1979). Section

25-223 has a 10-year clause that begins with neither the proviso phrase of § 25-222
nor the notwithstanding language of § 25-224. It states that "[i]n no event may any
actions be commenced ... more than ten years beyond the. time of the act giving
rise to the cause of action." It is important to remember that § 25-222 was the first of
these three provisions to be enacted, § 25-223 the second, and § 25-224 the last.

151. 679 F.2d at 1263.
152. Id.
153. Id.
154. Id.
155. Matzke v. City of Seward, 193 Neb. 211, 215, 226 N.W.2d 340, 343 (1975).
156. 193 Neb. 211, 226 N.W.2d 340 (1975).
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rule" of statutory construction, 157 and that all statutes relating to
the same subject are considered to be in pari materia.'5 8 From the
above several rules emerge-the touchstone of statutory interpre-
tation is legislative intent, the statutes found to be related on the
same subject are to be construed together as a system, the statutes
need not be enacted at the same time, and later expressions of in-
tent supplement previously enacted statutes.15 9 Although the
proximity of the three sections within chapter 25, their similar
wording and structure, and the similarity of the last clause of each
suggest a legislative "system" of statutory enactment, it is unnec-
essary to resort to physical proximity and parallel clauses to infer
a system of statutes with similar intent. More concrete evidence of
an intent to form a system of statutes is found in the legislative
history of sections 25-223 and 25-224.

The introducer's statement of purpose of L.B. 495160 itself
shows an intention to make the statutes of repose for sections 25-
222 and 25-223 similar in kind and in purpose. That is, "the over-all
limitation would be ten years which is the same length of time
provided for professional people in Section 25-222." 161 Further evi-
dence that section 25-223 was intended to be in pari materia with
section 25-222 comes from testimony given in the Miscellaneous

157. Id. at 215, 226 N.W.2d at 343.
158. Id. The court stated:

The legislative intent is the cardinal rule in the construction of stat-
utes. * * * All statutes relating to the same subject are considered as parts
of homogeneous system and later statutes are considered as supplemen-
tary to preceeding enactments. So, also, statutes relating to the same sub-
ject, although enacted at different times, are in pari materia and should be
construed together.

Id. (quoting Enyeart v. City of Lincoln, 136 Neb. 146, 150, 285 N.W.2d 314, 316-17
(1939)); See also State v. Thomas, 127 Neb. 891, 895, 257 N.W. 265, 267 (1934) ("[A]
clause, paragraph or provision in a section should be construed in connection with
all other clauses, paragraphs and provisions in the same and other sections of the
statute connected therewith or related thereto").

159. LEGISLATIVE HISTORY OF L.B. 495, 84th Leg., 2nd Sess., (1976) (Introducer's
Statement of Purpose) (currently codified at § 25-223).

160. Id. (emphasis added).
161. LEGIsLATrVE HISTORY OF L.B. 495, at 58 (Miscellaneous Subjects Commit-

tee) (emphasis added). See also Senator Anderson's introductory remarks to the
full Senate:

It [§ 25-223] is patterned after a similar statute of limitations in Nebraska
law which deals with activities of medical doctors, veterinarians and things
such at this .

Id. at 05419.
Senator Goodrich... and what are you doing on latent defects going up to
ten years?
Senator Anderson: Going to ten years, as I indicated the language is simi-
lar to what is used for our statute of limitations on doctors, veterinarians
and this kind of thing.

Id. at 05420.
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Subject Committee: "The language of [L.B. 495] basically comes
from (inaudible) which is the statute of limitations that the legisla-
ture placed on professional breaches of warranty, 1972, and the ten
years from that date comes directly from that.'1 62 Despite loose
language interchanging the terms statute of repose and statute of
limitations, the basic message is clear-the repose clause of sec-
tion 25-223 was patterned after that of section 25-222. Both provi-
sions were considered part of a system of statutory legislation and,
thus, should be read in pari materia.

The legislative history of section 25-224 is even more revealing
in the search for a constant thread of legislative intent. The most
explicit manifestation of the legislature's intention that the three
provisions concerned one subject and were to be read together
comes from Senator Mills' speech during floor debate:

This is the statute of repose. . .. At the current time there
are at least two sections of law, Senator Barnett, which
provide for a ten year statute of repose and I think for pur-
poses of uniformity, the statute as provided in product lia-
bility, that legal action should be the same Section 25-222
provides a ten year statute of repose for professional negli-
gence. We have looked at that, Senator Nichol, such as the
doctor malpractice, ten years. Section 25-223 provides a
ten year statute of repose for improvements on real
property.

163

If there is any question of legislative intent, this statement would
seem to dispel it. The judiciary assumes that similar statutes on
the same subject have similar purposes and intents; here a legisla-

162. LEGISLATIVE HISTORY OF L.B. 665, 85th Leg., 2nd Sess. 06501 (1978) (empha-
sis added). Consider also the following excerpts:

Senator Duis: I just had a question. You keep talking about this statute of
respose. Let's understand. Do you attorneys have a statute of repose?
Mr. Cannon: No.
Senator Duis: You don't?
Mr. Cannon: Well, I guess, come to think of it, there is a professional stat-
ute of repose which was designed for doctors. At the last minute Mr.
Wright suggested that lawyers be included so that it doesn't look like per-
sonal legislation for the doctors.
Senator Duis: What is your statute of repose?
Mr. Cannon: Ten years.
Senator Duis: Is it ten?
Mr. Cannon: I think so.

Id. at 46 (Banking Committee Hearing).
Senator De Camp: Since we're on that point, to clarify, and it has come up,
its been raised by a number of people and as I understand, there is a stat-
ute of limitations and a statutes of repose for attorneys and doctors.
Mr. Cannon: I believe that is correct.

Id. at 47.
163. See note 158 supra.
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tor, uncontroverted, on floor debate expressed the legislative pur-
pose that should provide the basis for judicial interpretation.16 4

The legislative histories of sections 25-223 and 25-224 produce
ample evidence of the legislative intention that the three provi-
sions should be interpreted as being in pari materia. Thus, they
appear to constitute a system of statutes of repose which, read to-
gether, bans actions "[n] otwithstanding any other statutory provi-
sion to the contrary."'165 Interestingly, the court apparently
acquiesced in the proposition that section 25-224 contains a statute
of repose of an "explicit override."' 66 The court would not take the
further step of projecting this legislative intent into section 25-
222.167 This intent appears in the legislative histories of both sec-
tions 25-223 and 25-224. It is further suggested that the Nebraska
Supreme Court, faced with the legislative history, 68 the wording
and purposes of the three provisions, and under the court's own
rules, would conclude that the three provisions are in pari materia,
and thus that section 25-222 contains an "explicit override."

Of course, the legislative debates on section 25-222, which took
place four and six years prior to the other two provisions, offer lit-
tle evidence of an intention to create a system of repose statutes.
Nevertheless, several aspects of the legislative history of section
25-222 are important to consider as they appear to manifest an in-
dependent legislative purpose to create an ultimate bar.

Senator Luedtke's introducer's statement of purpose is
significant:

The following constitute my reasons for this bill and
the purposes which are sought to be accomplished
thereby:
The purpose of this bill is to provide certain conditions
when statute of limitations shall run against malpractice
suits which may be brought against medical personnel.
This bill would provide in any action to recover damages
for professional negligence in the medical field by medical
personnel, must be commenced within two years after the
act on which the action is based has been committed. It
safeguards the patient, in that if the act upon which the
alleged injury is based is not discovered and could not be
reasonably discovered within the two year period, then it
may be commenced within six months from the date of

164. Hatfield, 679 F.2d at 1263 (quoting from § 25-224).
165. Id.
166. Id.
167. Judiciary Comm., 82d Leg., 2d Sess., Committee Statement on L.B. 1132

(Comm. Print 1972).
168. Id. (Introducer's Statement of Intent).
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discovery of the facts which would reasonably lead to the
discovery of the incident of malpractice.
It places a six year limitation of time in which an action
may be brought in any event. Physicians and surgeons
need some type of protection to prevent actions being
brought long after the incident of alleged malpractice took
place when the incident is so remote that it is difficult for
the physician or surgeon to protect himself, and defend
himself, from the charges because the evidence has been
lost, the witnesses who would know are gone, no defense
is available because the defenses which existed have been
erased by the passage of time. 169

The plain meaning of the emphasized sentence seems to proscribe
any action after the time ban in any circumstances. If there is a
question of the inclusiveness of this purpose, the next several
sentences reveal that the primary, if not sole, motivation behind
this bar is to prevent the difficulties that arise with defending a
stale claim. Basically, it appears that Senator Luedtke was princi-
pally concerned with the inequities associated with defending
against a claim so remote that memories, witnesses and evidence
are less than fresh. It would be inimical to the bill's spirit and pur-
pose to read a time toll into section 25-222, given the stated motiva-
tion of preventing remote claims.

169. Whether the goal of preventing stale claims would lead to harsh results in
some instances seems not to be the dispositive question. Rather, the more appro-
priate inquiry appears to be whether the legislature, in seeking this end, meant to
preclude the tolling effects of § 25-213 from affecting § 25-222. The Hatfield court,
however, concluded that no tolling "would create harsh results disfavoring rela-
tively powerless classes of people and contradict the spirit, if not the letter, of arti-
cle I, section 13 of the Nebraska Constitution." 679 F.2d at 1264. Interestingly, the
Nebraska Supreme Court, when faced with the question of the constitutionality of
§ 25-222 in light of that same article and section in Colton, held the provision consti-
tutional. 212 Neb. at 128-29, 321 N.W.2d at 916 (emphasis added). See note 117
supra.

Although research has failed to disclose whether the actual structuring of a
legislative statement of purpose is relevant, it is striking that the exposition of the
first two clauses of the provision are in one paragraph, while the discussion of the
last clause (the repose clause) is in a separate paragraph. This fact is even more
intriguing when one considers that the natural place for paragraphing was inten-
tionally rejected. That is, the obvious place for separating the statement into
paragraphs is between the explanation of the entire provision itself and the expla-
nation of the reasons which motivated the introduction of the bill.

The combination of this peculiar structural separation of the first two clauses
from the third clause and the absence of any limiting proviso-like phrase leads to
the conclusion that the third clause was intended to affect both of preceding clauses
equally or, rather, to affect the provision in its entirety. This conclusion seems
more credible than the panel's assertion that the third clause modified only the
preceding discovery-time clause. The all-inclusive language of the third clause
points to but one conclusion-it acts as an unqualified, ultimate time bar, a statute
of repose.
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When L.B. 1132 was advanced out of committee, the committee
statement was no less clea.

This bill would place an overall limitation of 6 years [ten
as enacted] in which an action is to be brought or it would
be barred. The law now is that an action may be brought
anytime within two years.
This bill would give an additional 4 years [eight as en-
acted] in which to bring an action against a physician
where the nature or [sic] the act of negligence would not
or was not discovered by injured parties until after two
years had passed, but no action could be brought in any
case after six years had passed. 170

Two questions remain. Should the new statutes, exemplified
by section 25-222, be referred to as something other than statutes
of limitation? If so, should they be referred to as statutes of re-
pose? It appears that the answers are yes and no, respectively.
The purposes of these statutes, as shown, are sufficiently different
to be distinguished from classic statutes of limitations. Not only
do the new statutes codify the discovery rule, but they mandate an
absolute time limit within which an action must, not may, be
brought. This time period begins to run when the negligent act is
perpetrated, not discovered, and no action may be brought in any
event beyond that limit. The clear meaning is that not only is the
discovery period contracted but, other than the new negligence-
triggered period, no other extension of time is allowed. Both the
legislative history and the decisions of the Nebraska Supreme
Court agree with this interpretation. Thus, a name which is differ-
ent from statute of limitations seems justified.

On the other hand, it is unfortunate that the name which some
would apply to the new statutes is statute of repose. This term has
long been a familiar one among lawyers and judges. However, it is
equated with the term statute of limitations by many. 17 1 Many at-
torneys believe that the term statute of limitations merely refers to
the same statute but from the defendant's perspective. Thus, the
term statute of repose presently suffers from the ambiguity of con-
noting two different things, and that ambiguity allowed-the Eighth
Circuit panel to correctly point out that "[t]he meaning of these
two terms is not as clear or distinct as defendants suggest."'172 The
fact that the new statutes are in their nature different from stat-
utes of limitations adds to the importance of giving them a unique

170. Judiciary Comm., 82d Leg., 2d Sess., Committee Statement on L.B. 1132
(Comm. Print 1972) (Committee's Statement of Intent) (emphasis added).

171. See note 1 and accompanying text supra.
172. 679 F.2d at 1263.
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name which would appropriately set off their differences from limi-
tations statutes. Referring to them as statutes of repose does not
fulfill this mission, as that term is already associated by many with
the very types of statutes that are to be distinguished. There ex-
ists sufficient confusion to warrant the search for a new descriptive
name, perhaps statute of ultimate bar or statute of absolute
prohibition.

CONCLUSION

The tortured route of the Hatfield case through the federal
court system 173 is a fitting manifestation of the complexity of the
issues it raises. Chief Judge Lay's statement that he did "not re-
gard this as a difficult case"1 74 belies the length of time Hatfield
has been contested in the federal court system. The statement
also seems to discount the important differing interests that the
legislature attempted to harmonize in enacting section 25-222. The
doctrinaire belief that infants' rights can be protected in only one
manner 175 appears to be the primary obstacle to acknowledgment
of the apparent legislative intent.

James R. Brown, M.D.-'84

173. See notes 2, 85 supra.
174. Hatfield v. Bishop Clarkson Memorial Hosp., No. 82-1010, slip op. at 11-12

(8th Cir. Mar. 17, 1983) (en banc) (Lay, C.J., dissenting).
175. See note 117 supra.
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