
FAMILY LAW

KOUBEK v. KOUBEK; VAN NEWKIRK v. VAN NEWKIRK:
DIVISION OF PROPERTY ACQUIRED BY ONE

SPOUSE THROUGH GIF= OR
INHERITANCE

[Editors Note: Koubek v. Koubek and Van Newkirk v. Van
Newkirk represent an important development in Ne-
braska domestic relations law. Although our resources did
not allow for a thorough analysis of these cases, the follow-
ing synopsis is provided for the benefit of our readers.]

Two recent Nebraska Court decisions in the domestic relations
area address the problem of property division upon the dissolution
of a marriage. Specifically, the decisions deal with the disposition
of property acquired by one spouse, either before or during the
marriage, by gift or inheritance. The holdings in these cases are
worthy of note in that they provide the practitioner with guidelines
regarding the treatment of inherited or gift property which are
clearer than those previously enunciated by the court.'

The first of these cases, Koubek v. Koubek,2 involved a mar-
riage of nearly twenty-five years.3 During the marriage, Mr.
Koubek had inherited a 480-acre farm from his father.4 Upon dis-
solution, the trial court divided the property, awarding Mrs.
Koubek the life use of the residence located on the inherited prop-
erty, and a parcel of the land, not to exceed one acre. In the alter-
native, the court granted Mr. Koubek the option of purchasing a
home for his former wife in a nearby town.5

Mr. Koubek appealed, arguing that the property division was
unfair based on the fact that the "home place" awarded to Mrs.
Koubek was the farm he had inherited from his father.6 The
supreme court, however, affirmed the decision of the lower court.
In doing so, the court stated that there is no "mathematical
formula" by which the division of property can be precisely deter-

1. See Van Newkirk v. Van Newkirk, 212 Neb. 730, 733, 325 N.W.2d 832, 834
(1982) ("[W] e have not heretofore said in exact words how property acquired by
inheritance or gift during the marriage should be considered..

2. 212 Neb. 2, 321 N.W.2d 55 (1982).
3. Id. at 3, 321 N.W.2d at 57. The Koubeks were married in December of 1955;

the final decree of dissolution was rendered in November of 1980.
4. Id.
5. Id. at 4,321 N.W.2d at 57 (the optional purchase was subject to the approval

of either Mrs. Koubek or the trial court, and was not to exceed a cost of $40,000).
6. Id. at 6, 321 N.W.2d at 58.
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mined. Rather, the settlement is determined by the specific facts
in each case. The court noted that it considers and weighs all per-
tinent facts in attempting to reach an award that is just and
equitable.

7

The court further noted that awards in dissolution proceedings
generally vary from one-third to one-half of the value of the prop-
erty involved.8 The court stated that this approximation is particu-
larly applicable when the marriage was of long duration and the
parties are the parents of all the children involved.9

Addressing specifically the husband's allegation that the divi-
sion in Koubek was improper because it awarded property to the
wife which he had inherited, the court stated: "How property, in-
herited by a party during the marriage, will be considered in deter-
mining division of property or award of alimony must depend upon
the facts of the particular case and the equities involved."'1

The supreme court recognized the fact that the farmyard lo-
cated at the residence given to Mrs. Koubek was the center of Mr.
Koubek's farming and cattle feeding operations. The court pointed
out, however, that the trial court had been faced with a difficult
choice: allowing the wife and six minor children to remain in the
"home place" residence, or requiring the further capital expendi-
ture of a move to town, when the parties' debts already exceeded
one-half of their assets." The trial court had resolved this di-
lemma by providing Mr. Koubek with an option. The supreme
court agreed: "This is a decision better made by John [Mr.
Koubek] than by the trial court."' 2 Based on this reasoning, the
property division was upheld.

The decision in Koubek rested on general principles of prop-
erty division which had been suggested by the court on previous

7. Id. at 4-5, 321 N.W.2d at 57-58; see also Matlock v. Matlock, 205 Neb. 357, 359,
287 N.W.2d 690, 691 (1980) (the pertinent facts include the circumstances of the par-
ties, the duration of the marriage, and contributions to the marriage by each party).

8. 212 Neb. at 5, 321 N.W.2d at 58; see also Johnson v. Johnson, 209 Neb. 317,
321, 307 N.W.2d 783, 787 (1981) (wife was awarded 43% of the marital estate);
Ragains v. Ragains, 204 Neb. 50, 55, 281 N.W.2d 516, 519 (1979) (wife was awarded
approximately 48% of the property when the amount of alimony was considered).

9. 212 Neb. at 5, 321 N.W.2d at 58 (the Koubeks' marriage lasted nearly twenty-
five years and had produced nine living children); see also Knigge v. Knigge, 204
Neb. 421, 427, 282 N.W.2d 581, 585 (1979) (the couple had been married for twenty-
two years and had produced four children).

10. 212 Neb. at 5, 321 N.W.2d at 58 (citing Matlock v. Matlock, 205 Neb. at 359, 287
N.W.2d at 691).

11. 212 Neb. at 6,321 N.W.2d at 58 (noting that the "home place" was already set
up as a "going operation" and that the wife and minor children obviously had to live
somewhere).

12. Id.

[Vol. 17
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occasions. For example, in Matlock v. Matlock,13 the evidence es-
tablished without dispute that residential property, which was
awarded to Mr. Matlock, had been acquired with the proceeds from
the sale of similar property owned by Mr. Matlock and his first
wife. This property had passed to Mr. Matlock upon the death of
his first wife; the funds for the original purchase had been pro-
vided as a gift by the first wife's parents. 14

In the dissolution proceeding of his second marriage, the court
ordered Mr. Matlock to pay his wife $7,800, said amount to be paid
in monthly installments. Mr. Matlock argued that, in effect, this
gave his second wife a portion of the property that had been a gift
to himself and his previous wife. 15 In upholding the award, the
supreme court stated that the division of property inherited by a
party before or during the marriage depends on the facts of the
particular case and the equities involved.16

The holding in Koubek therefore, was not entirely novel; the
opinion did not announce any new principles which the court had
not at least suggested in its earlier decisions. A subsequent case
however, decided in the 1982 fall term, elaborated on the Koubek
reasoning.

In Van Newkirk v. Van Newkirk, 17 the wife contested the trial
court's inclusion of several items of property in computing the
marital estate. The parties had been married in 1959. In 1963, Mrs.
Van Newkirk's parents made a gift to their daughter of a 320-acre
wheat farm. Upon dissolution of the marriage, the trial court
credited to Mrs. Van Newkirk, as her sole property, the value of the
farm at the time of the gift.18 Mrs. Van Newkirk objected to this
division. She argued that she should have been credited with the
value of the farm as of the date of trial, and that the court below
had erred in crediting the marital estate with the increased
value.19 The trial court had also included in the marital estate the
value of unharvested crops on the farm, as well as stock in a mu-
tual fund which Mrs. Van Newkirk's parents had given to both par-
ties as a gift. Mrs. Van Newkirk objected to these inclusions as

13. 205 Neb. 357, 287 N.W.2d 690 (1980).
14. Id. at 358, 287 N.W.2d at 691.
15. Id. at 359, 287 N.W.2d at 691.
16. Id. Note that the rule enunciated in Matlock refers to property inherited

before, as well as during, the marriage, whereas the court in Koubek referred only
to property inherited during the marriage. Despite the latter reference, the rule
clearly was intended to apply in both situations.

17. 212 Neb. 730, 325 N.W.2d 832 (1982).
18. Id. at 731, 325 N.W.2d at 833.
19. See id.
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well.20

In reviewing the trial court's computation of the marital assets,
the supreme court, relying on Koubek, stated that the division of
property upon dissolution of a marriage depends upon the particu-
lar facts and equities involved.21 The court expanded on this gen-
eral rule, however, stating that despite the absence of clearly
defined rules controlling the disposition of inherited and gift prop-
erty, a general pattern was discernible. Ordinarily, the court held,
"property acquired by one of the parties through gift or inheri-
tance ... is set off to the individual receiving the inheritance or
gift and is not considered a part of the marital estate. '22

There is an exception to this rule, however, when both spouses
have contributed to the improvement or operation of the property,
which one of the spouses either acquired through gift or inheri-
tance, or owned prior to the marriage.23 A similar exception exists,
the court held, when the spouse not receiving the gift or inheri-
tance, or not owning the property prior to the marriage, has cared
for the property to a significant extent throughout the marriage.24

The supreme court determined that the general rule with re-
gard to property acquired by gift or inheritance applied to the 320-
acre farm, and that the exceptions to the rule were inapplicable.
The evidence clearly showed that the gift was made specifically to
the wife.25 Furthermore, the increase in the property's value was
due principally to inflation, and not to any significant efforts by the
husband. Therefore, the entire value of the farm should have been
set aside to the wife, and disregarded in computing the marital
estate.26

20. Id. at 731-32; 325 N.W.2d at 833.
21. Id. at 733; 325 N.W.2d at 833-34.
22. Id. at 733, 325 N.W.2d at 834; see also Johnson v. Johnson, 209 Neb. at 324,307

N.W.2d at 788 (husband awarded property which was acquired with funds given to
him as a gift from his mother); Wenger v. Wenger, 200 Neb. 446, 447, 263 N.W.2d 855,
856 (1978) (wife awarded the value of property which she had received through gifts
and inheritance during the marriage, in addition to a share of the marital assets and
alimony); Cozette v. Cozette, 196 Neb. 780, 783, 246 N.W.2d 473, 475 (1976) (wife
awarded stock shares which were given to her as a gift from her family, despite the
fact that some shares were at one time held in husband's name alone).

23. 212 Neb. at 733, 325 N.W.2d at 834.
24. Id.; see also Rhodes v. Rhodes, 210 Neb. 373, 376, 314 N.W.2d 271, 274 (1982)

(award to wife of approximately two-thirds of marital estate upheld, due to signifi-
cant contributions made to the property by the wife, in comparison with the hus-
band's nearly total lack of responsibility).

25. 212 Neb. at 733, 325 N.W.2d at 834.
26. Id. at 734, 325 N.W.2d at 834. The court reached the same conclusion with

regard to the unharvested crops which were part of the property; however, the mu-
tual funds were deemed part of the marital estate, as the evidence indicated that
they were a gift to both parties. Id.

[Vol. 17



FAMILY LAW

These two recent decisions have clarified Nebraska law relat-
ing to the treatment of inherited and gift property upon the disso-
lution of a marriage.27 Though still controlled by the equities of
the case, the results are now susceptible to less speculation. It
should also be noted that on appeal, a domestic relations case is
reviewed de novo.28 Due regard will be given, however, to the rec-
ord of the trial court, and the fact that the lower court had the op-
portunity to observe and hear the testimony of the witnesses. 29

In this regard, the importance of a record should not be over-
looked. On numerous occasions, the supreme court has stated that
a trial court's ruling in a domestic relations case will not be dis-
turbed on appeal, unless it is "patently unfair on the record."3 0

This reasoning prevails in all types of domestic relations cases, in-
cluding appeals involving the division of property. This is demon-
strated by the fact that the court in Van Newkirk manifested its
reluctance to disturb the division of property ordered by the trial
court,3 1 and modified the lower court's ruling only on the basis of
evidence present in the record. Van NewKirk thus supports and,
in fact, emphasizes the proposition that it is the attorney's duty to
ensure that the record in a domestic relations case is as explicit in
both its detail and accuracy as is possible. Modification of an order
will not be obtained on appeal for an unfairness, however real in
the lives of the parties, if the inequity is not supported by evidence
appearing on the record.

The importance of these domestic relations decisions is three-
fold. First, the holdings elucidate the general rule in regard to the
division of property which one spouse acquired either by gift or
inheritance, before or during the marriage; the division is con-
trolled by the particular facts and equities in each case. Second,
and more importantly, the recent rulings elaborate on the general
rule, announcing specific exceptions to the rule, and defining when
they are applicable. Finally, the decisions emphasize the impor-
tance of making a record, by reiterating the well-established but
often overlooked precept, that the property division ordered by a

27. See also Lord v. Lord, 213 Neb. 557, 559, 330 N.W.2d 492, 493 (1983) (real
property and various improvements paid for by wife's parents were properly ex-
cluded from the marital estate upon dissolution, despite the fact that this gave wife
approximately 69% of the property held by the parties during their marriage).

28. 212 Neb. at 733, 325 N.W.2d at 833; see also Meysenburg v. Meysenburg, 208
Neb. 456, 458, 303 N.W.2d 783, 785 (1981) (involving modification of a child custody
decree).

29. 212 Neb. at 733, 325 N.W.2d at 833.
30. E.g., Koubek, 212 Neb. at 5, 321 N.W.2d at 58.
31. 212 Neb. at 733, 325 N.W.3d at 834.
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lower court will not be disturbed on appeal except for error which
is apparent on the record.

M.K.P.


