
LABOR LAW

GILMORE CONSTRUCTION CO. v. MILLER: NEBRASKA
REDEFINES "DIRECTLY INTERESTED" IN A

LABOR DISPUTE

INTRODUCTION

Quite often more than just the members of a striking union
will be affected by a strike. This is particularly true in situations
where the laborers are organized on a craft basis. Frequently, the
work of the several crafts are interdependent, and a slow down or
strike by one craft will force others out of work as well.

Under the proper circumstances, employees who are out of
work due to a labor dispute are qualified to receive unemployment
compensation. Usually the deciding factor in this regard is the re-
lationship of the worker to the strike. Section 48-628 (d) 1 of the Ne-
braska Statutes provides that an employee is not eligible for
unemployment compensation if he or she is "directly interested"
in the labor dispute which caused his unemployment. This article
will discuss the definition of this term in Nebraska after Gilmore
Construction Co. v. Miller,2 and its application to workers who, al-
though not members of a striking union, are unable to work as a
result of a strike.

FACTS AND HOLDING

Marvin Miller is a cement mason and a member of Cement

1. NEB. REv. STAT. § 48-628(d) (Cum. Supp. 1982) (originally enacted as the
"Unemployment Compensation Law" ch. 108, Laws of Neb. 1937, 48-705-(d)):

(d) For any week with respect to which the commissioner finds that his or
her total unemployment is due to a stoppage of work which exists because
of a labor dispute at the factory, establishment, or other premises at which
he or she is or was last employed; Provided, that this subdivision shall not
apply if it is shown to the satisfaction of the commissioner that (1) he or
she is not participating in or financing or directly interested in the labor
dispute which caused the stoppage of work, and (2) he or she does not be-
long to a grade or class of workers of which, immediately before the com-
mencement of the stoppage, there were members employed at the
premises at which the stoppage occurs, any of whom are participating,
financing, or directly interested in the dispute; and provided further, that if
in any case separate branches of work which are commonly conducted as
separate businesses in separate premises, are conducted in separate de-
partments of the same premises, each such department shall, for the pur-
poses of this subdivision, be deemed to be a separate factory,
establishment, or other premises;

Id.
2. 213 Neb. 133, 327 N.W.2d 628 (1982).
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Masons Local No. 538.3 During the early part of 1980, Miller was
employed by Gilmore Construction Company (Gilmore) on a pro-
ject called "Financial Plaza" located in the city of Omaha, Ne-
braska.4  Gilmore also employed members of the Omaha
carpenters' union and, on June 4, 1980, Gilmore was one of a group
of Omaha contractors against whom the Omaha carpenters' union
called a strike.5 Although, the carpenters set up pickets at the "Fi-
nancial Plaza" site, the cement masons did not go on strike in sym-
pathy with the carpenters. 6

To protect its equipment during the carpenters' strike, Gil-
more had the equipment used by the cement masons removed
from the site.7 When Miller reported for work on the first day of
the strike he was informed of the situation by his supervisor and
advised that he would be called back to work as soon as the
carpenters' strike was settled.8 Miller testified that, as a cement
mason, he would not benefit in any way from the carpenters'
strike.9 Miller further testified that the cement masons' work
could have proceeded in spite of the carpenters' strike.10

Miller applied for unemployment compensation benefits for
the period he was prevented from working by the strike." Since
Miller's unemployment was due to a labor dispute,12 his claim
came within a specific provision of the Nebraska Employment Se-
curity Law regarding benefit claims filed as result of a labor dis-
pute.13 The Commissioner of Labor disallowed Miller's claim on
June 30, 1980.14 Upon review of the Commissioner's decision, the
Nebraska Appeal Tribunal found that Miller should not have been
disqualified from receiving benefits because there was no evidence
that Miller was directly interested in the dispute.15 The District

3. Gilmore Constr. Co. v. Miller, 213 Neb. 133, 134, 327 N.W.2d 628, 629 (1982).
4. Id.
5. Id.
6. Gilmore, 213 Neb. at 134, 327 N.W.2d at 629. In fact, after their separate

contract expired, the cement masons worked without one until a settlement of their
contract was reached. Id.

7. Bill of Exceptions at 9-10, Gilmore Constr. Co. v. Miller, No. 788-009 (Dist.
Ct. of Douglas County, Neb.).

8. 213 Neb. at 134, 327 N.W.2d at 629.
9. Id.

10. Bill of Exceptions at 11.
11. Id. at 1.
12. Cf. Mosko v. Unemployment Comp. Bd. of Review, 199 Pa. Super. 73,-, 184

A.2d 395, 398 (1962) (A stoppage of work due to an employer taking steps to protect
property in the face of an imminent strike is attributable to the labor dispute).

13. 213 Neb. at 135, 327 N.W.2d at 629. See NEB. REV. STAT. § 48-628(d) (Cum.
Supp. 1982).

14. Bill of Exceptions at 1.
15. 213 Neb. at 134, 327 N.W.2d at 629.
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Court for Douglas County, Nebraska upheld the appeal tribunal's
decision and Gilmore Construction Company appealed. 16

In Gilmore, the Nebraska Supreme Court had to determine
whether Miller was "directly interested" in the labor dispute, since
the evidence established that he neither participated in nor
financed it. 17 In resolving this question, the court looked at a past
Nebraska decision, A. Borchman Sons v. Carpenter,18 addressing
this issue, as well as decisions from other jurisdictions that have
examined statutory provisions similar to section 48-628(d).19

The Nebraska Supreme Court in Borchman defined direct in-
terest in a labor dispute in terms of its affect upon wages, hours of
work and general conditions of employment.20 The court in Gil-
more did not, however, believe that the result reached in
Borchman had fulfilled the legislature's intentions. 21 The Gilmore
court interpreted Borchman as disqualifying not only striking
union members and others directly involved in the labor dispute,
but also persons that neither went on strike nor belonged to the
striking union.22 The court believed that the holding in Borchman
effectively repealed the provisions of section 48-628(d).23

The court expressed its belief that the better-reasoned cases
were those limiting disqualification to persons directly involved in
the dispute.24 Therefore, the court overruled Borchman to the ex-
tent that Borchman allowed the disqualification of the members of
nonstriking unions as well as nonunion employees simply because
they might ultimately benefit from the strike.25 As a result of this
ruling, the court held that the Nebraska Appeal Tribunal and the
district court were correct in finding that Miller had proved that he
was within the exceptions of section 48-628(d), and thereby re-
qualified himself for unemployment compensation. 26

BACKGROUND

Generally, unemployment compensation finds its origins
among the provisions of the Social Security Act.2 7 Although not

16. Id.
17. Id. at 136, 327 N.W.2d at 630.
18. 166 Neb. 322, 89 N.W.2d 123 (1958).
19. 213 Neb. at 135-36, 327 N.W.2d at 630.
20. Id. at 130, 327 N.W.2d at 630.
21. Id. at 140, 327 N.W.2d at 631-32.
22. Id. at 140, 327 N.W.2d at 632.
23. Id.
24. Id. at 135-36, 327 N.W.2d at 630.
25. Id. at 140, 327 N.W.2d at 632.
26. Id. at 140-41, 327 N.W.2d at 632.
27. Social Security Act of 1935, Pub. L. No. 74-271, 49 Stat. 620 (1935).
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exclusively a child of hard times, the Social Security Act, as well as
much of the social legislation of the 1930's was prompted by the
depression.28 Intent upon "furthering the security of the citizen
and his family through social insurance,"2 9 President Roosevelt es-
tablished the Committee on Economic Security.30 The purpose of
the Committee was to study the problems of, and make proposals
with relation to, the economic stability of individuals. 31

The Committee recommended, among other things, a system
for unemployment compensation. 32 Believing unemployment
compensation to be a "front line of [economic] defense" for those
out of work, the Committee recommended a program which would
include the following

1) State administration;
2) Federal guidance and assistance;
3) "Uniform pay-roll tax" financing;
4) Safeguards placed on the assets of the fund by the fed-

eral government; and
5) Federal administrative standards which all state laws

must meet.33

President Roosevelt, following the Committee's recommenda-
tions, urged Congress to pass legislation aimed at ensuring the
economic security of the country.3 One type of legislation Presi-
dent Roosevelt wished to see enacted was unemployment compen-
sation.35 Pursuant to these recommendations, Congress passed
the Social Security Act on August 14, 1935.36

The portions of the Social Security Act most applicable to un-
employment compensation are Title I (Grants to States For Un-
employment Compensation Administration) 37 and Title IX (Tax

28. See A. ALTMEYER, THE FORMATIVE YEARS OF SOCIAL SECURrrY 9-11 (1966).
29. Presidential Message to Congress (June 8, 1934), reprinted in R. STEVENS,

STATUTORY HISTORY OF THE UNITED STATES: INCOME SECURITY 63 (1970).
30. Exec. Order No. 6757 establishing the Committee on Economic Security

and the Advisory Council on Economic Security (June 9, 1934), reprinted in R. STE-
VENS, supra note 29, at 64-65.

31. Id. at 65.
32. Letter of Transmittal With the Report of the Committee on Economic Se-

curity (January 15, 1935), reprinted in R. STEVENS, supra note 29, at 86-88.
33. Report of the Committee on Economic Security (January 15, 1935), re-

printed in R. STEVENS, supra note 29, at 88-94.
34. Presidential Message of January 17, 1935 on Economic Security, reprinted

in R. STEVENS, supra note 29, at 95-97.
35. Id. at 96.
36. Social Security Act of 1935, Pub. L. No. 74-271, 49 Stat. 620 (1935).
37. Id. TITLE III (GRANTS To STATES FOR UNEMPLOYMENT COMPENSATION AD-

MINISTRATION) provides:
Section 301. For the purpose of assisting the States in the administration
of their unemployment compensation laws, there is hereby authorized to
be appropriated, for the fiscal year ending June 30, 1936, the sum of
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$4,000,000, and for each fiscal year thereafter the sum of $49,000,000, to be
used as hereinafter provided.
Section 302. (a) The Board shall from time to time certify to the Secretary
of the Treasury for payment to each State which has an unemployment
compensation law approved by the Board under Title IX, such amounts as
the Board determines to be necessary for the proper administration of such
law during the fiscal year in which such payment is to be made. The
Board's determination shall be based on (1) the population of the State;
(2) an estimate of the number of persons covered by the State law and the
cost of proper administration of such law; and (3) such other factors as the
Board finds relevant. The Board shall not certify for payment under this
section in any fiscal year a total amount in excess of the amount appropri-
ated therefor for such fiscal year.
(b) Out of the sums appropriated therefor, the Secretary of the Treasury
shall, upon receiving a certification under subsection (a), pay, through the
Division of Disbursement of the Treasury Department and prior to audit or
settlement by the General Accounting Office, to the State agency charged
with the administration of such law the amount so certified.
Section 303. (a) The Board shall make no certification for payment to any
State unless it finds that the law of such State, approved by the Board
under Title IX, includes provisions for-

(1) Such methods of administration (other than those relating to se-
lection, tenure of office, and compensation of personnel) as are found
by the Board to be reasonably calculated to insure full payment of un-
employment compensation when due; and
(2) Payment of unemployment compensation solely through public
employment offices in the State or such other agencies as the Board
may approve; and
(3) Opportunity for a fair hearing, before an impartial tribunal, for all
individuals whose claims for unemployment compensation are denied;
and
(4) The payment of all money received in the unemployment fund of
such State, immediately upon such receipt, to the Secretary of the
Treasury to the credit of the Unemployment Trust Fund established by
section 904; and
(5) Expenditure of all money requisitioned by the State agency from
the Unemployment Trust Fund, in the payment of unemployment com-
pensation, exclusive of expenses of administration; and
(6) The making of such reports, in such form and containing such infor-
mation, as the Board may from time to time require, and compliance
with such provisions as the Board may from time to time necessary to
assure the correctness and verification of such reports; and
(7) Making available upon request to any agency of the United States
charged with the administration of public works or assistance through
public employment, the name, address, ordinary occupation and em-
ployment status of each recipient of unemployment compensation, and
a statement of such recipient's rights to further compensation under
such law.

(b) Whenever the Board, after reasonable notice and opportunity for
hearing to the State agency charged with the administration of the State
law, finds that in the administration of the law there is-

(1) a denial, in a substantial number of cases, of unemployment com-
pensation to individuals entitled thereto under such law; or
(2) a failure to comply substantially with any provision specified in
subsection (a);

the Board shall notify such State agency that further payments will not be
made to the State until the Board is satisfied that there is not longer any
such denial of failure to comply. Until it is so satisfied it shall make no
further certification to the Secretary of the Treasury with respect to such
State.
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on Employers of Eight or More).38 'These provisions called for the
states to enact legislation enabling them to carry on certain func-
tions, including the administration of the unemployment compen-
sation funds.3 9 The Social Security Board was given the task of
certifying each state's laws under Title IX.4° However, few states

38. Id. TITLE IX (TAX ON EMPLOYERS OF EIGHT OR MORE) provides:
Section 902. The taxpayer may credit against the tax imposed by section
901 the amount of contributions, with respect to employment during the
taxable year, paid by him (before the date of filing his return for the taxa-
ble year) into an unemployment fund under a State law. The total credit
allowed to a taxpayer under this section for all contributions paid into un-
employment funds with respect to employment during such taxable year
shall not exceed 90 per centum of the tax against which it is credited, and
credit shall be allowed only for contributions made under the laws of States
certified for the taxable year as provided in section 903.
Section 903. (a) The Social Security Board shall approve any State law
submitted to it, within thirty days of such submission, which it finds pro-
vides that -

(1) All compensation is to be paid through public employment offices
in the State or such other agencies as the Board may approve;
(2) No compensation shall be payable with respect to any day of un-
employment occurring within two years after the first day of the first
period with respect to which contributions are required;
(3) All money received in the unemployment fund shall immediately
upon such receipt be paid over to the Secretary of the Treasury to the
credit of the Unemployment Trust Fund established by section 904,
(4) All money withdrawn from the Unemployment Trust Fund by the
State agency shall be used solely in the payment of compensation, ex-
clusive of expenses of administration;
(5) Compensation shall not be denied in such State to any otherwise
eligible individual for refusing to accept new work under any of the
following conditions: (a) If the position offered is vacant due directly
to a strike, lockout, or other labor dispute; (b) if the wages, hours, or
other conditions of the work offered are substantially less favorable to
the individual than those prevailing for similar work in the locality;
(c) if as a condition of being employed the individual would be re-
quired to join a company union or to resign from or refrain from joining
any bona fide labor organization;
(6) All the rights, privileges, or immunities conferred by such law or by
acts done pursuant thereto shall exist subject to the power of the legis-
lature to amend or repeal such law at any time.

The Board shall, upon approving such law, notify the Governor of the State
of its approval.
(b) On December 31 in each taxable year the Board shall certify to the
Secretary of the Treasury each State whose law it has previously approved,
except that it shall not certify any State which after reasonable notice and
opportunity for hearing to the State agency, the Board finds has changed
its law so that it no longer contains the provisions specified in subsection
(a) or has with respect to such taxable year failed to comply substantially
with any such provision.
(c) If, at any time during the taxable year, the Board has reason to believe
that a State whose law it has previously approved, may not be certified
under subsection (b), it shall promptly so notify the Governor of such
State.

39. See note 36 supra.
40. Id.
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were in a hurry to adopt any such laws41 because of the heavy ad-
ministrative burden it would place upon them.

This changed in 1936, when, in order to qualify for federal pay-
ments to their state unemployment compensation funds, many
states enacted their unemployment compensation laws.42 Many of
these laws were passed without being given proper considera-
tion.43 In fact, in order to ensure approval by the Social Security
Board, most states merely adopted one of several model bills
drafted by the Board.44

While these laws were designed to bring some measure of eco-
nomic relief to the unemployed, they typically provided that cer-
tain classes of individuals were disqualified from benefits. 45 One
such provision taken from the draft bills calls for the disqualifica-
tion of any claimant whose employment was the result of a labor
dispute.4 However, the statutes generally contain provisions al-

41. Witte, Development of Unemployment Compensation, 55 YALE U.J. 21, 33
(1945).

42. Id.
43. Id. (The governors of several states called special legislative sessions in

order "to come under the wire" of the January 1, 1937 deadline set by the Social
Security Act. Id. at 33).

44. Id. at 33-34.
45. Shadur, Unemployment Benefits and the "Labor Dispute" Disqualification,

17 U. CHi. L. REV. 294, 294-95 (1950).
46. Williams, The Labor Dispute Disqualification - A Primer and Some

Problems, 8 VAND. L. REV. 338, 339 (1955).
Sec. 5. An individual shall be disqualified for benefits - (d) For any week
with respect to which the commissioner finds that his total or partial unem-
ployment is due to a stoppage of work which exists because of a labor dis-
pute at the factory, establishment or other premises at which he is or was
last employed:
Provided, That this subsection shall not apply if it is shown to the satisfac-
tion of the commissioner that -

(1) He is not participating in or financing or directly interested in the
labor dispute which caused the stoppage of work; and
(2) He does not belong to a grade or class of workers of which, imme-
diately before commencement of the stoppage, there were members
employed at the premises at which the stoppage occurs, any of whom
are participating in or financing or directly interested in the dispute;
Provided, That if in any case separate branches of work which are com-
monly conducted as separate businesses in separate premises, are con-
ducted in separate departments of the same premises, each such
department shall, for the purpose of this subsection, be deemed to be a
separate factory, establishment or other premises.

Id.
Forty States and the District of Columbia have enacted statutes similar to the

Model Bills. See ARIz. REV. STAT. ANN. § 23-777 (1983); ARa. STAT. ANN. § 81-1105
(1976); COLO. REV. STAT. § 8-73-109 (1973); CONN. GEN. STAT. § 31-236 (1981); DEL.
CODE ANN. tit. 19, § 3315 (1979); D.C. CODE ENCYCL § 46-310 (West 1979); FLA. STAT.
ANN. § 443.101 (West 1981); GA. CODE ANN. § 54-610 (1982); HAwAII REV. STAT. § 383-30
(1982); IDAHO CODE § 72-1366 (1973); ILL. ANN. STAT. ch. 48, § 434 (Smith-Hurd 1966);
IND. CODE ANN. § 22-4-15-3 (Burns 1980); IOWA CODE ANN. § 96-5.4 (West 1949); KAN.
STAT. ANN. § 44-706 (1981); LA. REV. STAT. ANN. § 23:1601 (West 1964); ME. REV. STAT.
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lowing claimants to requalify themselves for benefits under certain
circumstances, for example, when the employee did not have a "di-
rect interest" in the labor dispute.47 Nebraska's Employment Se-
curity Law includes similar disqualification and requalification
provisions.48

There is a split of authority as to the proper definition of "di-
rect interest" in a labor dispute.49 However, the decisions of the
jurisdictions generally fall into one of two categories: those hold-
ing that a claimant is directly interested when his wages, hours or
conditions of work will be affected by the dispute's outcome, and
those holding a claimant is not directly interested unless actively
participating in or financing the dispute.50 That category defining
"direct interest" in terms of a dispute's effect upon wages, hours
and conditions of work represents the majority view. 51 Relying
upon the reasoning of the Michigan Supreme Court in Chrysler
Corp. v. Smith,5 2 the Nebraska Supreme Court adopted the major-
ity view in A. Borchman Sons v. Carpenter.5 3

In dealing with the problem of determining direct interest

ANN. tit. 26, § 1193 (1983); MD. ANN. CODE art. 95A, § 6 (1979); MAss. GEN. LAWS ANN.
ch. 151A, § 25 (West 1982); MICH. Comp. LAws ANN. § 421.29 (West 1978); MISS. CODE
ANN. § 715-513 (1983); Mo. REV. STAT. § 288.040.5 (1982); MONT. CODE ANN. § 39-51-
2305 (1979); NEB. REV. STAT. § 48-628(d) (Cum. Supp. 1982); NEV. REV. STAT. § 612.395
(1973); N.H. REV. STAT. ANN. § 282:4 (1978); N.J. REV. STAT. § 43:21-5 (1983); N.M.
STAT. ANN. § 51-1-7 (1978); N.C. GEN. STAT. § 96-14 (1981); N.D. CENT. CODE § 52-06-02
(1983); OKLA. STAT. ANN. tit. 40, § 2-410 (West 1983); PA. STAT. ANN. tit. 43, § 802 (Pur-
don 1952); S.C. CODE ANN. § 41-35-120 (Law. Co-op. 1976); S.D. CODIFIED LAWS ANN.
§ 61-6-19 (1978); TENN. CODE ANN. § 50-7-303 (1983); TEX. REV. Crv. STAT. ANN. art.
5521b-3 (Vernon 1971); UTAH CODE ANN. § 35-4-5 (1983); VT. STAT. ANN. tit. 21, § 1344
(1983); VA. CODE § 60.1-52 (1983); WASH. REV. CODE ANN. § 50.20.090 (1962); W.VA.
CODE § 21A-6-3 (1983); WYO. STAT. § 27-3-313 (1983).

47. Lesser, Labor Disputes and Unemployment Compensation, 55 YALE L.J.
167, 168-69 (1945).

48. See note 1 supra.
49. See Shadur, supra note 45, at 329-32; Haggart, Unemployment Compensa-

tion During Labor Disputes, 37 NEB. L. REV. 668, 683-84 (1958).
50. See note 49 supra.
51. Id.
52. 297 Mich. 438, 298 N.W. 87 (1941). A labor dispute at Chrysler's main plant

caused a stoppage of work at several of its plants. Id. at -, 298 N.W. at 88. The
dispute involved wages, hours, and general conditions of employment. Id. at -, 298
N.W. at 89. Chrysler asserted that workers on the main plants had engaged in slow
downs which decreased the operations in all of the area plants. Id. at -, 298 N.W.
at 87.

53. 166 Neb. 322, 89 N.W.2d 123 (1958). Borchman involved the building indus-
try in Omaha. Id. at 326, 89 N.W.2d at 126. The general contractors had formed an
association that had the power of acting as the bargaining representative for all of
its members in labor contract matters. Id. The labor unions were organized on a
craft basis. Id. However, all of the unions involved belonged to a building trades
council for the purpose of aiding each other in securing adequate working hours
and just compensation, among other things. Id. Either the unions' trades council
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where the members of more than one union were involved, the Ne-
braska court established in Borchman that, where all unions have
a common interest and purpose of securing increased wages and
unemployment results when one of the unions strikes, members of
all unions would be regarded as directly interested within the
meaning of the statute.5 4 The court also held that it does not mat-
ter whether a person is a member of a striking union or that he
sympathizes with its purpose.55

By contrast, the minority position regards a person as directly
interested in a labor dispute only if he is actively financing or par-
ticipating in it. 5 6 In Kieckhefer Container Co. v. Unemployment

or the contractors' association could have utilized their strength to enforce eco-
nomic sanctions against the other. Id.

The Nebraska Court determined that a person is directly interested in a labor
dispute when his wages, hours, or conditions of work will be affected favorably or
adversely by the outcome. Id. at 328-29, 89 N.W.2d at 127.

The Michigan Legislature has provided the courts with a statutory definition of
"directly interested." MICH. CoMp. LAws ANN. § 421.29 (West 1978), which in perti-
nent part reads:

(b) Definitions; directly interested; reasonable expectation. "Directly in-
terested" as used in this subsection shall be construed and applied so as
not to disqualify individuals unemployed as a result of a labor dispute the
resolution of which may not reasonably be expected to affect their wages,
hours, or conditions of employment, and to disqualify individuals whose
wages, hours, or conditions of employment may reasonably be expected to
be affected by the resolution of the labor dispute. A "reasonable expecta-
tion" of an effect on an individuals wages, hours, or other conditions of em-
ployment shall be deemed to exist, in the absence of substantial
preponderating evidence to the contrary:

(i) If it is established that there is in the particular establishment or
employing unit a practice or custom or contractual obligation to extend
within a reasonable period to members of the individual's grade or class of
workers in the establishment in which the individual is or was last em-
ployed changed in terms and conditions of employment which are substan-
tially similar or related to some or all of the changes in terms and
conditions of employment which are made for the workers among whom
there exists the labor dispute which has caused the individual's total or
partial unemployment; or

(ii) If it is established that one of the issues in or purposes of the
labor dispute is to obtain a change in the terms and conditions of employ-
ment for members of the individual's grade or class of workers in the estab-
lishment in which the individual is or was last employed; or

(iii) If the labor dispute exists at a time when the collective bargain-
ing agreement, which covers the individual's grade or class of workers in
the establishment in which the individual is or was last employed and the
workers in another establishment of the same employing unit who are ac-
tively participating in the labor dispute, has expired, has been opened by
mutual consent or may by its terms be modified, supplemented, or
replaced.

54. 166 Neb. at 326-28, 89 N.W.2d at 127.
55. Id. See also Williams, supra note 46, at 350-51; Haggart, supra note 49, at

683-84.
56. Haggart, supra note 49, at 684.
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Compensation Commission,57 a New Jersey Court held that the
statute was meant to confine the disqualification to the partici-
pants of a labor dispute.5 8 The court said that the phrase "directly
interested in a labor dispute" limits the application of the disquali-
fication to persons directly interested in furthering the dispute by
participation.5 9

The Kieckhefer interpretation was adopted by the Supreme
Court of Washington in Wicklund v. Commissioner, Unemployment
Compensation and Placement,60 and later reaffirmed in Ancheta v.
Daly.61 Although the court recognized that there were "shortcom-
ings" in its interpretation of direct interest, it still held its applica-
tion limited to those employees interested in furthering the
dispute in some way.62

In Gilmore Construction Co. v. Miller,63 the Nebraska Supreme
Court was concerned with adopting a rule that would fulfill the leg-
islature's intent.64 Therefore, in order to determine the correct in-
terpretation of "direct interest," a review of the legislative
intention behind the labor dispute disqualification in general, and
the requalification provision specifically, is necessary.

Several theories have been offered to justify disqualification
from benefits to those whose unemployment was caused by a labor
dispute.65 These include the following: 1) that unemployment in-
surance is designed to protect against involuntary unemployment;

57. 125 N.J.L. 52, 13 A.2d 646 (1940). The claimant here was not a member of
any labor union. Id. at -, 13 A.2d at 646. He did not attend union meetings, con-
tribute to the union or participate in the dispute. Id. at -, 13 A.2d 646-47. However,
the prosecutor argued, he would directly benefit from the outcome of the strike. Id.

58. Id. at-, 13 A.2d at 647.
59. Id.
60. 18 Wash. 2d 206, -, 138 P.2d 876, 884 (1943). Respondents' employer and

the NLRB both recognized Local 3-2 of the Sawmill & Timber Workers' Union of the
International Woodworkers of America as the exclusive bargaining agent for all log-
ging and railway employees involved in the dispute. Id. at -', 138 P.2d at 879.
Claimants were trainmen and were not members of Local 3-2. Id. In fact, claimants
refused to join Local 3-2. Id. In an attempt to force nonmember trainmen to join
the union, Local 3-2 members refused to load railroad cars brought to them by the
nonmember trainmen. Id. As a result, log production came to a halt and claimants
became unemployed. Id.

61. 77 Wash. 2d 255, -, 461 P.2d 531, 537 (1969). The facts in Ancheta are simi-
lar to those in Wicklund. Id. at -, 461 P.2d at 536. In both cases the strike was
called by one union and opposed by others who were involuntarily unemployed as a
result. Id. Also, in both cases the benefits derived from the strike were distributed
to all employees. Id. at -, 461 P.2d at 536-37.

62. 77 Wash. 2d at -, 461 P.2d at 537.
63. 213 Neb. 133, 327 N.W.2d 628 (1982).
64. Id. at 140, 327 N.W.2d at 631-32.
65. See Fierst & Spector, Unemployment Compensation in Labor Disputes, 49

YALE L.J. 461, 463-65 (1940); Lesser, Labor Disputes and Unemployment Compensa-
tion, 55 YALE L.J. 167, 171-77 (1945); Shadur, supra note 45, at 296-99.
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2) the theory of "state neutrality"66 in labor disputes; and 3) the
fear of actuarial unsoundness of unemployment compensation
funds.67 One explanation for the inclusion of the phrase "directly
interested in the dispute" is the theory that it was designed to pre-
vent "key man" strikes. 68 "Key man" strikes involve the practice
by unions of pulling a sufficient number of central employees out
of work to cause a work stoppage.6 9 Through this practice, only a
small number of employees are actively participating in the
dispute.

7 0

As noted earlier, the line of cases that defines direct interest in
terms of a labor dispute's affect upon wages, hours, or conditions of
work, represents the majority view.7 ' However, flaws in the appli-
cation of this criterion have been recognized and the blame for
them has been apportioned between the legislatures and the
courts.7 2 The legislatures have been criticized for allowing the
statutes' emphasis to remain on direct rather than beneficial inter-
est.73 The courts, on the other hand, have been criticized for not
giving content to the legislatures' chosen terminology. 74

The other line of cases, defining direct interest in terms of par-
ticipation in the dispute, has also been criticized.75 This criticism is

66. See Moore, Unemployment Benefits and Labor Disputes, 2 LAB. L.J. 414, 422
(1951) (This represents a good analysis of the theory of state neutrality. (1) The
theory of "state neutrality" pronounces the legislature's position that in strike situ-
ations the state should not act in any manner that would favor one of the parties to
the dispute over the other; or (2) under the theory of "state neutrality," the state
must refuse to support the actions of striking unions by not providing unemploy-
ment compensation to those involved or interested in the dispute).

67. See note 65 supra (While this list is not exhaustive, it does contain the most
common justifications for the labor dispute disqualification).

68. See Williams, supra note 46, at 350.
69. Id.
70. Id.
71. See note 51 and accompanying text supra.
72. Shadur, supra note 45, at 330.
73. Id. Analyzing claims solely in terms of direct interest leads to inherent

inconsistencies. Id. For instance, where a claimant is disqualified even though the
only affect the dispute would have upon him would be contrary to his interests. Id.

74. Id. "Unlike the British decisions, which draw a sensible and understanda-
ble line between 'direct' and 'indirect' interest, most American opinions employ any
discoverable interest, remote or immediate, future or present, potential or actual, to
impose disqualification." Id. at 330-31. See, e.g., Local No. 658, Boot and Shoe
Worker's v. Brown Shoe Co., 403 Ill. 484, 87 N.E.2d 625 (1949). In that case, while
maintaining that any controversy concerning wages, hours, working conditions, or
terms of employment constitutes a labor dispute, the Illinois Supreme Court held
that when a labor dispute causes a stoppage of work, all employees put out of work
by that dispute are considered interested in it. Id. at -, 87 N.E.2d at 629-30. The
work stoppage occured when 18 workers in a key department went on a strike au-
thorized by the union. Id. at -, 27 N.E.2d at 628. The bottleneck created by this
walk out caused all production eventually to stop. Id.

75. Shadur, supra note 45, at 331-32. See also Haggart, supra note 49, at 684.
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based on the belief that this interpretation of direct interest ren-
ders the terms "participating" and "financing" meaningless. 76 Fur-
thermore, direct interest is independent of financing or
participating considerations and should be tested solely on the af-
fect of the dispute.77

However, these are not the only alternatives available to the
courts in defining direct interest.7 8 The concept is still a useful cri-
terion for those courts willing to recognize that a claimant's inter-
est may only be indirect.7 9

One situation in which the difference between these positions
is critical is where either the wages, or conditions of the claimant's
employment are not involved in the dispute but will later be ad-
justed in conformity with the settlement.80 The courts in at least
one jurisdiction have come to the conclusion that benefits received
due to such an adjustment do not make their recipient directly in-
terested in the labor dispute that produced them.8 ' This position
was adopted by the Illinois Appellate Court in Nestle Co. v. John-
son,8 2 which stated that "the mere expectancy of better economic
terms in their own contract ... did not give the (claimants) a di-
rect interest in the ... labor dispute. '83

76. Haggart, supra note 49, at 684.
77. Shadur, supra note 45, at 329.
78. Id. at 332.
79. Id. Shadur has urged the legislatures to reword the present statutes to in-

clude the theoretically justifiable criterion of both direct and beneficial interest. Id.
80. Williams, supra note 46, at 350-51.
81. Shell Oil Co. v. Cummins, 7 Ill. 2d 329, 131 N.E.2d 64, 68 (1955). Twelve un-

ions were involved in this case, all of whom were members of the same metal
Trades Council. Id. at -, 131 N.E.2d at 66. The Council was formed in order to aid
unions in conducting their business as well as negotiating with the Company. Id.
When negotiations for a new contract were commenced, the Company met with a
committee which represented the Council and each of the unions. Id. The pro-
posed agreement reached by these groups was ratified by ten of the twelve unions.
Id. The non-ratifying unions struck, demanding increased wages and different
working conditions. Id. The strike resulted in a continuation of the shutdown of
operations at the refinery. Id. The Company thereafter offered all employees a
substantial wage increase. Id. The claimants were members of the unions that had
ratified the proposed agreement. Id.

82. 68 Ill. App. 3d 17, 385 N.E.2d 793 (1979). Two unions were involved in this
case, one very large and the other small by comparison. Id. at -, 385 N.E.2d at 794.
The two unions negotiated their contracts separately. Id. The usual practice was
for the larger union to negotiate its contract first with the other union benefitting by
receiving the same economic package as the larger union. Id. When their current
contracts expired, members of the larger union voted to strike. Id. As a result,
plant operations were shutdown. Id.

83. Id. at -, 385 N.E.2d at 796.
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ANALYSIS

As noted earlier, the Nebraska Supreme Court in Gilmore
overruled specific provisions of Borchman stating:

[T] o the extent the holding in Borchman is understood to
provide that both members of nonstriking unions and non-
union employees who may ultimately benefit by reason of
a strike called by another union are disqualified from re-
ceiving unemployment compensation benefits under the
provisions of § 48-628(d), even though they are not directly
involved in the work stoppage, it is overruled. 84

While Miller should not be disqualified from benefits under the
facts as presented, the court simply went too far to justify this re-
sult. The holding in Gilmore, as to the proper criterion for deter-
mining a claimant's interest in a labor dispute, is inconsistent with
the generally accepted majority approach 85 and is unnecessary
under the facts of the case.

While the court did not expressly adopt the minority view that
direct interest in a dispute should be equated with participation in
it, its holding in Gilmore has effectively adopted that position.
This decision will have both an immediate effect upon the determi-
nation of claimants' eligibility for unemployment compensation, as
well as possible long range effects upon the future of union con-
tract negotiations. 86

The immediate effects of the decision are illustrated by the
number and type of claimants who will now be eligible for unem-
ployment compensation who to this point were ineligible.87 Al-
though the mere expansion of eligible claimants does not
necessitate criticism of the decision, the possibility that this hold-
ing and the new criteria it establishes may be manipulated by un-
ions in contract negotiations does necessitate review.

One proposed justification for the inclusion of the phrase "di-
rectly interested in a labor dispute" in the disqualification provi-
sion is the belief that it was intended to discourage "key man"
strikes.88 By allowing only a select few workers to go on strike, a
union could attain the same goals as they would with a general

84. 213 Neb. at 140, 327 N.W.2d at 632.
85. See Haggart, supra note 49, at 684; Shadur, supra note 45, at 331.
86. Cf. Shadur, supra note 45, at 329.
87. Id.
88. See note 68 and accompanying text supra. The three justifications offered

for the broad labor dispute disqualification are not persuasive. The argument that
unemployment must be voluntary in order to impose disqualification has received
unwarranted attention. Commentators have stated a variety of reasons for discred-
iting this argument. Likewise, the other two theories, while less often employed,
have also been dismissed by the authorities. See generally note 66 supra.
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strike while exposing only a fraction of its workers to disqualifica-
tion from benefits.89 The unions would also be enhancing their
bargaining position by greatly extending the amount of time they
could remain on strike without exhausting their strike funds.90

These strikes prove very appealing in areas such as the building
industry where the work of several crafts is often
interdependent. 91

While it has been noted that applying the standard of direct
interest to a situation where the laborers are organized on a craft
basis is difficult,92 the present criterion is still useful if applied
properly. A claimant's interest in a dispute should be determined
by the dispute's effect upon him and should be independent of par-
ticipation or financing considerations. 93

Having established that a dispute will affect a claimant in
some way, the courts should then determine whether this effect is
direct or indirect. By giving the correct content to the word "di-
rect," the courts can better achieve the goals of protecting those
innocently unemployed by a dispute and disqualifying those
claimants with a real interest in it.

"Direct" is defined as: "Without any intervening medium,
agency or influence: unconditional." The results reached by the
court in both Borchman and Gilmore are justifiable under this defi-
nition. In Gilmore, the court was correct in finding that Miller was
not directly interested in the labor dispute, however, it used an in-
appropriate standard. Based on the criterion as set forth herein,
the court would have come to the same conclusion.

Claimant Miller stated that "as a cement mason he did not
stand to gain or lose in any way by the outcome of the carpenters'
strike or the ironworkers' strike because the cement masons had a
separate contract with the employers.19 5 This is not necessarily
true. Although Miller's wages and working conditions were not an
issue in the other unions' strikes, Richard Gilmore of Gilmore Con-
struction Co. testified that it was customary for all trades to receive
the same wage and benefit increases. 96 However, since the Com-
pany could withhold these benefits at its discretion, they would

89. Shadur, supra note 45, at 329.
90. See generally Fierst and Spector, supra note 66, at 463-64 (By allowing such

interested claimants to receive unemployment compensation the state may be sub-
sidizing the strike). Id.

91. See Haggart, supra note 49, at 692.
92. Id. at 691.
93. Shadur, supra note 45, at 329.
94. BLACK'S LAw DICTIONARY 413 (5th ed. 1979).
95. 213 Neb. at 134-35, 327 N.W.2d at 629.
96. Bill of Exceptions at 6.
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have been subject to an intervening medium. As such, they should
not be considered "direct" and should not bring their recipient
within the disqualification provision.97

Although they are very similar, the facts as set out by the court
in Borchman are distinguishable from the facts in Gilmore. In
both cases, the claimant was a member of a union not participating
in the strike.9 8 However, in Borchman all of the unions were repre-
sented in contract negotiations by a building and construction
trades council.99 It is not apparent from the case what effect this
collective bargaining had upon individual contracts. The court
held that the claimant had merely failed to meet his burden of
proof in the case.10 0 If, however, the claimant could have shown a
lack of direct connection between the strike and any benefits
which may have accrued to him, the court would have been justi-
fied in finding that he had no direct interest in the dispute.

CONCLUSION

The ruling in Gilmore can be read to limit the application of
the labor dispute disqualification to those claimants who have ac-
tively participated in the dispute. While the intention of the legis-
lature is difficult to determine in this case, this result can hardly be
within its contemplation. By giving the proper content to the word
"direct" the courts could best protect the public.

The appellant, Gilmore, has filed a motion for rehearing in the
case. The court should take this or its next opportunity to clarify
its position and set out some workable guidelines that both claim-
ant and employer alike will be capable of following.

Richard A. Jochum-'85

97. See, e.g., notes 57-59 and accompanying text supra.
98. 213 Neb. at 134-35, 327 N.W.2d at 629;Borchman, 166 Neb. at 327, 89 N.W.2d at

126.
99. 166 Neb. at 326-27, 89 N.W.2d at 126 (Appellant in Gilmore points out that

this issue was never raised by the courts but should have been). Brief of Appellant
at 11.

100. 166 Neb. at 329, 89 N.W.2d at 127.
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