
VOLUNTARY RACIAL GOALS AFTER WEBER:
HOW HIGH IS TOO HIGH?

JOSEPH ALLEGREITrI*

Title VII of the Civil Rights Act of 1964 prohibits discrimination
in employment because of race, color, religion, sex, or national ori-
gin.1 In United Steelworkers of America v. Weber,2 the United
States Supreme Court held that Title VII permits an employer to
grant preferences to black workers to eliminate manifest racial im-
balances in traditionally segregated job categories. The Court con-
cluded that Title VII does not prohibit voluntary affirmative action
programs.

3

Weber arose because of an affirmative action plan instituted in
1974 by the United Steelworkers of America and the Kaiser Alumi-
num and Chemical Corporation at Kaiser's plant in Gramercy,
Louisiana.4 Before the plan was implemented, Kaiser had hired as
craftworkers only those with prior craft experience. Few blacks
were able to satisfy the job prerequisites. Consequently, in 1974
less than two percent of the skilled craftworkers at the plant were
black, although blacks comprised approximately thirty-nine per-
cent of the local labor force.5

The affirmative action plan radically altered Kaiser's hiring
practices. Kaiser ceased its policy of hiring only experienced
craftworkers and established a program to train production work-
ers to become craftworkers. Selection of trainees was to be on the
basis of seniority, but the plan provided that at least fifty percent
of the trainees were to be black until the percentage of black
craftworkers in the plant approximated the percentage of blacks in
the local labor force.6 The plan therefore was to remain in effect
until the percentage of black craftworkers rose from its current
level of about two percent to thirty-nine percent.

In the first year of the training program, thirteen trainees were
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1. 42 U.S.C. §§ 2000e to 2000e-17 (1976).
2. 443 U.S. 193 (1979).
3. Id. at 204.
4. Id. at 198-99.
5. Id.
6. Id. at 199. The Kaiser-United Steelworkers affirmative action plan covered

fifteen Kaiser plants. At each plant, blacks were to fill at least fifty percent of the
training positions until the percentage of black craftworkers was equal to the per-
centage of blacks in the local labor force. Id. at 198-99.
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selected. Seven were black, six white. Blacks chosen for the pro-
gram had less seniority than several white employees who were
rejected.7 The whites brought suit under Title VII, alleging viola-
tions of Section 703(a) 8 and Section 703(d) 9 of the statute.

The Supreme Court held that Title VII did not prohibit all vol-
untary race-conscious practices by employers.10 Analyzing the
purpose, language, and legislative history of Title VII, the Court
concluded that employers were free to "adopt affirmative action
plans designed to eliminate conspicuous racial imbalance in tradi-
tionally segregated job categories."'"

While the Court declined to "define in detail the line of demar-
cation between permissible and impermissible affirmative action
plans,' 2 it noted that the purposes of the Kaiser plan mirrored
those of Title VII. Both were designed to eliminate patterns of ra-
cial segregation and to open opportunities for blacks in occupa-
tions which were traditionally closed to them.'3

Significantly, the Court also determined that the Kaiser plan
was not excessively burdensome on whites:

At the same time, the plan does not unnecessarily
trammel the interests of the white employees. The plan
does not require the discharge of white workers and their
replacement with new black hirees .... Nor does the
plan create an absolute bar to the advancement of white
employees; half of those trained in the program will be

7. Id. at 199.
8. Section 703(a), 42 U.S.C. § 2000e-2(a), provides:
It shall be an unlawful employment practice for an employer-

(1) to fail or refuse to hire or to discharge any individual, or otherwise
to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individ-
ual's race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for em-
ployment in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as an
employee, because of such individual's race, color, religion, sex or national
origin.
9. Section 703(d), 42 U.S.C. § 2000e-2(d), provides:
It shall be an unlawful employment practice for any employer, labor organi-
zation, or joint labor-management committee controlling apprenticeship or
other training or retraining, including on-the-job training programs to dis-
criminate against any individual because of his race, color, religion, sex or
national origin in admission to, or employment in, any program established
to provide apprenticeship or other training.
10. 443 U.S. at 208.
11. Id. at 209. The Court took judicial notice of the fact that blacks have tradi-

tionally been excluded from the crafts because of race. Id. at 198 n.1.
12. Id. at 208.
13. Id.
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white. 14

Finally, the Court noted that the Kaiser plan was temporary.
It was designed to "eliminate a manifest racial imbalance" not to
maintain a racial balance. The program would expire when the
percentage of black craftworkers at the plant approximated the
percentage of blacks in the local labor force.'5

The Weber decision has been severely criticized, both for its
result and for its reasoning. 16 Whether or not the opinion is a
proper reading of Title VII, courts now confront the practical issue
of delineating the scope of permissible affirmative action plans. 17

It is clear from the Court's opinion that not all plans are legal
under Title VII. One of the troublesome issues left open by Weber
is the maximum size of numerical goals permitted under the stat-
ute. The issue is an important one, because it encapsulates the
dilemma inherent in affirmative action. On the one hand, if goals
are set too low, little progress will be made towards eliminating
racial imbalances and enhancing employment opportunities for
blacks. On the other hand, if the goals are set too high, the inter-
ests of white employees will be sacrificed to provide blacks with
job prospects in excess of those needed to eliminate racial dispari-
ties. Goals must be set at a level which permits real progress to-
wards eliminating racial imbalances without excessively
burdening the innocent white employees.

The issue is made more complex because numerical goals may
take two distinct forms. Affirmative action plans usually contain
both ultimate and interim goals. The ultimate goal is the ultimate
objective of the employer. It is the percentage of black representa-
tion in a job which the employer hopes eventually to attain. In
Weber the ultimate objective was to raise the percentage of black
craft workers in the company from about two percent to thirty-nine
percent, the percentage of blacks in the local labor force.18 The
ultimate goal was therefore thirty-nine percent. Interim goals are
the annual hiring or promotion goals an employer sets to help it

14. Id.
15. Id. at 208-09.
16. See, e.g., Meltzer, The Weber Case: The Judicial Abrogation of the Antidis-

crimination Standard in Employment, 47 U. Cm. L. REV. 423 (1980); Walker, The
Exorbitant Cost of Redistributing Injustice: A Critical View of United Steelworkers
of America v. Weber, 21 B.C.L. REV. 1 (1979). The decision is applauded, although
the Court's reasoning is not, in Edwards, Affirmative Action or Reverse Discrimina-
tion: The Head and Tail of Weber, 13 CREIGHTON L. REV. 713 (1980).

17. For a general treatment of the issues raised by Weber, see Blumrosen, Af-
firmative Action In Employment After Weber, 34 RUTGERS L REV. 1 (1981); Boyd,
Affirmative Action In Employment-The Weber Decision, 66 IowA L. REV. 1 (1980).

18. 443 U.S. at 198-99.
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achieve its ultimate goal. In Weber the affirmative action plan pro-
vided that fifty percent of all craft training positions were reserved
for blacks until the ultimate goal was met. 19 The interim goal was
therefore fifty percent.

This Article will explore the question of the size of voluntary
numerical goals permitted under Weber.20 An analytical frame-
work will be proposed to help guide courts and employers in deter-
mining the maximum ultimate and interim goals which may be
employed under Title VII.21 Parts I and II of the Article will deal
with ultimate goals. Part I will examine the concept of racial im-
balance as a limitation on ultimate goals, Part II will examine
Weber and the caselaw under Weber. Part III will deal with in-

terim goals.

I. RACIAL IMBALANCE AND ULTIMATE GOALS

Affirmative action is premised on racial imbalance. Employers
adopt affirmative action plans for a variety of reasons, 22 ranging
from unstinting altruism to fear of a possible lawsuit, but in all
cases the fundamental goal is the same: to eliminate racial dispari-
ties by raising the percentage of blacks employed by the company.
It is important to understand this underlying justification for af-
firmative action because it places limits on the size of the ultimate
goals which should be permitted under Title VII.

This focus on racial imbalance is evident in the federal regula-
tions on affirmative action, judicial decisions ordering goals as

19. Id. at 199.
20. Although this article will focus on racial preferences for blacks, voluntary

affirmative action plans may also extend to other minorities, such as Spanish-sur-
named employees or females. See Edmondson v. U.S. Steel Corp., 20 Fair Empl.
Prac. Cas. (BNA) 1745, 1747 (N.D. Ala. 1981) (Weber permits preferences to female
employees). The analysis presented here would apply to any voluntary employ-
ment preference granted to a particular racial, ethnic, or sexual group to increase
the group's representation in the company.

21. Public employers who institute voluntary affirmative action plans are sub-
ject not only to Title VII but to Constitutional restraints on racial preferences. The
Supreme Court has held that the Constitution does not prohibit all racial prefer-
ences to blacks. Fullilove v. Klutnick, 448 U.S. 448 (1980); Regents of the University
of California v. Bakke, 438 U.S. 265 (1978). The constitutionality of affirmative action
by public employers is beyond the scope of this Article. See 2 A. LARSON, EMPLOY-
MENT DISCRIMINATION § 57.69 (1983).

22. Nothing in Title VII requires affirmative action by an employer. Section
703(j) provides that nothing contained in Title VII "shall be interpreted to require
any employer ... to grant preferential treatment to any individual or to any group
because of the race . . . of such individual or group on account of an imbalance
which may exist" in the employer's workforce. 42 U.S.C. § 2000e-2(j). See Furnco
Constr. Corp. v. Waters, 438 U.S. 567, 577-78 (1978) (Title VII does not require an
employer to adopt employment practices which maximize the number of minorities
hired).
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remedies for violations of Title VII, and judicial decisions relying
on racial imbalance as evidence of violations of Title VII. Each will
be discussed before turning to an analysis of the maximum ulti-
mate goals permitted under Weber.

A. RACIAL IMBALANCE AND THE AFFIRMATIVE ACTION PROGRAM

Many employers establish affirmative action plans because
they are federal contractors obligated to take affirmative action as
a condition for doing business with the government. 23 Contractors
who are obligated to take affirmative action 24 must compare their
"utilization" of black employees in a particular job group with the
"availability" of blacks for the job.25 Wherever there is "underu-
tilization"-which is defined as having fewer blacks for a job group
than would reasonably be expected by their availability 26-the em-
ployer must set goals and timetables to eliminate the
underutilization.

27

For example, an employer might determine that ten percent of
its employees in a particular job category are black, while twenty
percent of those available for the job are black. If so, the company
must take steps to increase the proportion of black employees in
the job group to twenty percent.

Thus, the maximum ultimate goal is determined by calculating
the availability of blacks for the job in question. Ultimate goals
"must equal the percentages of minorities and women determined
to be available for the job group. '28 Availability can be defined as
"the proportion of minorities ... theoretically available and quali-

23. Federal contractors are forbidden to discriminate and obligated to take af-
firmative action pursuant to Exec. Order No. 11,246, 3 C.F.R. 3139 (1965). The Office
of Federal Contract Compliance (OFCCP) in the Department of Labor administers
the Executive Order. Regulations issued by OFCCP are published at 41 C.F.R.
Chapter 60 (1983). Although the Executive Order applies to both construction and
non-construction contractors, goals for the former are set not by the employer but
by OFCCP. 41 C.F.R. Part 60-4 (1983). Since this Article focuses on voluntary goals
established by an employer, the discussion will be limited to the affirmative action
obligations of non-construction contractors. The requirements are contained at 41
C.F.R. Part 60-2 (1983). The affirmative action obligations of both construction and
non-construction contractors are explored in great detail in B. SCHLEI & P. GROSS-
MAN, EMPLOYMENT DISCRIMINATION LAw 871-932 (2d ed. 1983).

24. Not all contractors must establish affirmative action plans. Coverage is set
forth at 41 C.F.R. § 60-2.1(a) (1983).

25. Id. § 60-2.11.
26. Id. § 60-2.11(b).
27. Id. §§ 60-2.10 and -2.12.
28. Federal Contract Compliance Manual § 2-190.3, reprinted in 1 AFFIRMATIVE

ACTION COMPLIANCE MANUAL FOR FEDERAL CONTRACTORS (BNA) 2:0038 (1982)
[hereinafter cited as Federal Contract Compliance Manual].
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fled for employment. '2 9 Employers must consider at least all of
the following when determining availability:30

(i) The minority population of the labor area sur-
rounding the facility;

(ii) The size of the minority unemployment force in the
labor area surrounding the facility;

(iii) The percentage of the minority work force as com-
pared with the total work force in the immediate
labor area;

(iv) The general availability of minorities having requi-
site skills in the immediate labor area;

(v) The availability of minorities having requisite skills
in an area in which the contractor can reasonably
recruit;

(vi) The availability of promotable and transferable mi-
norities within the contractor's organization;

(vii) The existence of training institutions capable of
training persons in the requisite skills; and

(viii) The degree of training which the contractor is rea-
sonably able to undertake as a means of making all
job classes available to minorities.

Although the determination of availability is a complex and
judgment-laden task, this should not be permitted to obscure the
basic principle which underlies the analysis. The employer seeks
to determine what the position of blacks would have been absent
societal and employment discrimination which has closed job op-
portunities to blacks. The availability analysis is based on the as-
sumption that "absent historical discrimination, the proportion of
... minorities to be found in any job group might roughly approxi-

mate their percentage of the labor force from which the jobs are
filled, dependent upon their individual desires and ability."3 1

Thus, ultimate goals are designed to raise black representation
to the level which could reasonably be expected absent discrimina-
tion. Ultimate goals will normally be at least as high as the per-
centage of blacks in the relevant labor pool.32

B. RACIAL IMBALANCE AND REMEDIES FOR TITLE VII VIOLATIONS

Federal courts in Title VII cases have also endorsed the basic

29. B. SCHLEI & P. GROSSMAN, supra note 23, at 877.
30. 41 C.F.R. § 60.2-11(b) (1) (1983). OFFCP has proposed reducing the number

of factors which must be considered from eight to four. B. SCHLEI & P. GROSSMAN,

supra, note 23, at 877 n.45.
31. Federal Contract Compliance Manual, § 2-160.1f, supra note 28, at 2:0029.
32. Legal Aid Society v. Brennan, 608 F.2d 1319, 1341 (9th Cir. 1979), cert. de-

nied, 447 U.S. 921 (1980).
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principle that ultimate goals should be limited to the percentage of
blacks who would reasonably be expected in the job absent past
discrimination. This can be seen by analyzing decisions ordering
racial goals as remedies for proven violations of Title VII.

Section 706(g) of Title VII provides, in part:
If the court finds that the respondent has intentionally

engaged in or is intentionally engaging in an unlawful em-
ployment practice charged in the complaint, the court may
enjoin the respondent from engaging in such unlawful em-
ployment practice, and order such affirmative action as
may be appropriate, which may include, but is not limited
to, reinstatement or hiring of employees,. . . or any other
equitable relief as the court deems appropriate. 33

According to the Supreme Court, Section 706(g) grants federal
courts broad power to undo the effects of past discrimination.34

Many courts have ordered companies to give preferences to blacks
as a remedy for past discrimination. They have ordered companies
to establish percentage goals for the hiring of blacks.35 At least
nine circuit courts have affirmed such remedies. 36 Goals in consent

33. 42 U.S.C. § 2000e-5(g) (1981).
34. See, e.g., Franks v. Bowman Transp. Co., 424 U.S. 747, 763-64 (1976); Al-

bemarle Paper Co. v. Moody, 422 U.S. 405, 418-21 (1975). In Albemarle the Supreme
Court declared that one of the purposes of Title VII "is to make persons whole for
injuries suffered on account of unlawful employment discrimination." Id. at 418.
The Court said that remedial decrees should as far as possible eliminate the dis-
criminatory effects of the past as well as bar discrimination in the future. Id.

35. See generally B. SCHLEI & P. GROSSMAN, supra note 23, at 1398-1403; UNITED
STATES COMMISSION ON CIVIL RIGHTS, AFFIRMATIVE ACTION IN THE 1980's: DIsMAN-
TLING THE PROCESS OF DISCRIMINATION 21-23 (1981); Edwards & Zaretsky, Preferen-
tial Remedies for Employment Discrimination, 74 MICH. L. REV. 1, 25-31 (1975);
Slate, Preferential Relief in Employment Discrimination Cases, 5 Lox'. U. CHI. L.J.
315, 317-21 (1974); Note, Preferential Relief Under Title VII, 65 VA. L. REV. 729, 731-33
(1979).

36. United States v. Lee Way Motor Freight, Inc., 625 F.2d 918 (10th Cir. 1979)
(remanded with instructions to adopt affirmative action plan); Firefighters Institute
for Racial Equality v. City of St. Louis, 588 F.2d 235 (8th Cir. 1978), cert. denied, 443
U.S. 904 (1979); United States v. City of Chicago, 549 F.2d 415 (7th Cir.) cert. denied,
434 U.S. 875 (1977), remedial order reconsidered and affd, 631 F.2d 469 (7th Cir.
1980); Crockett v. Green, 534 F.2d 715 (7th Cir. 1976); Boston Chapter, NAACP v.
Beecher, 504 F.2d 1017 (1st Cir. 1974), cert. denied, 421 U.S. 910 (1975); Rios v. Enter-
prise Ass'n Steamfitters Local 638, 501 F.2d 622 (2d Cir. 1974); United States v. Ma-
sonry Contractors Ass'n, 497 F.2d 871 (6th Cir. 1974); NAACP v. Allen, 493 F.2d 614
(5th Cir. 1974); Morrow v. Crisler, 491 F.2d 1053 (5th Cir.) (en banc), cert. denied, 419
U.S. 895 (1974); Erie Human Relations Comm'n v. Tullio, 493 F.2d 371 (3d Cir. 1974);
Sims v. Sheet Metal Workers Local 65, 489 F.2d 1023 (6th Cir. 1974); Associated Gen.
Contractors v. Altshuler, 490 F.2d 9 (1st Cir. 1973), cert. denied, 416 U.S. 957 (1974);
Vulcan Soc'y v. Civil Serv. Comm'n, 490 F.2d 387 (2d Cir. 1973); Bridgeport Guardi-
ans, Inc. v. Civil Serv. Comm'n, 482 F.2d 1333 (2d Cir. 1973), cert. denied, 421 U.S. 991
(1975); United States v. N.L. Indus. Inc., 479 F.2d 354 (8th Cir. 1973); United States v.
Local 212, IBEW, 472 F.2d 634 (6th Cir. 1973); United States v. Wood, Wire & Metal
Lathers Local 46, 471 F.2d 408 (2d Cir.), cert. denied, 412 U.S. 939 (1973); Southern Ill.
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decrees have also been upheld.3 7

Courts generally order goals only when the employer's dis-
crimination has been purposeful, longlasting, and severe. 38 Goals
are ordered if in the sound discretion of the trial court it appears
that other remedies would be inadequate to overcome the effects
of the discrimination. 39 Once the discriminatory effects are elimi-
nated, the goals are to cease.

Courts attempting to set ultimate goals have had to be sensi-
tive to Title VII's ban on discrimination against whites. 40 Goals
may not be an "inflexible" requirement but are recognized as a
useful starting point for remedying past discrimination. 41 Thus
courts fashioning remedies under Title VII have considered the
same issue which courts analyzing affirmative action plans must
resolve: What are the maximum goals which may be set?

This delicate balancing of interests can be seen in the leading
case of Rios v. Enterprise Ass'n of Steamfitters Local 638.42 In Rios,
the lower court had found a near-total exclusion of blacks and His-
panics from membership in the defendant-union, and had ordered
the union to achieve a goal of at least thirty percent non-white
membership. 43 The Second Circuit upheld the authority of the

Builders Ass'n v. Ogilvie, 471 F.2d 680 (7th Cir. 1972); Carter v. Gallagher, 452 F.2d
315 (8th Cir. 1971), affd on rehearing (en banc) 452 F.2d 327 (8th Cir.), cert. denied,
406 U.S. 950 (1972); United Steelworkers v. Ironworkers Local 86, 443 F.2d 544 (9th
Cir.), cert. denied, 404 U.S. 984 (1971); Contractors Ass'n v. Sec'y of Labor, 442 F.2d
159 (3d Cir.), cert. denied, 404 U.S. 854 (1971); United States v. Local 38, IBEW; 428
F.2d 144 (6th Cir.), cert. denied, 400 U.S. 943 (1970); Local 53, Int'l Ass'n of Heat &
Frost Insulators & Asbestos Workers v. Vogler, 407 F.2d 1047 (5th Cir. 1969). The
Fourth Circuit has not ordered remedial goals but takes the position that goals may
be ordered in the "most extraordinary circumstances." United States v. Country of
Fairfax, Va., 629 F.2d 932, 942 (4th Cir. 1980).

37. See, e.g., United States v. City of Alexandria, 614 F.2d 1358 (5th Cir. 1980);
EEOC v. American Tel. & Tel. Co., 556 F.2d 167 (3d Cir. 1977), cert. denied, 438 U.S.
915 (1978); United States v. Allegheny-Ludlum Indus., Inc., 517 F.2d 826 (5th Cir.
1975), cert. denied, 425 U.S. 944 (1976).

38. Kirkland v. New York State Dep't of Correctional Servs., 520 F.2d 420, 427
(2d Cir. 1975). See generally K. McGuiNNESS, PREFERENTIAL TREATMENT IN EMPLOY-
MENT-AFFIRMATIVE AcTION OR REVERSE DISCRIMINATION? 90-100 (1977).

39. Rios, 501 F.2d at 631-32; Edwards & Zaretsky, supra note 35, at 35.
40. In the case of public employers who violate Title VII, courts have also had

to be sensitive to constitutional restrictions on racial preferences. See, e.g., Carter
v. Gallagher, 452 F.2d 315 (8th Cir. 1971) (en banc), cert. denied, 406 U.S. 950 (1972).
See note 21 supra and Slate, supra note 35, at 318-19 n.9.

41. Courts frequently refer to the Supreme Court's language in Swann v. Char-
lotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 25 (19719), that goals should not be an
"inflexible requirement" but are a "useful starting point in shaping a remedy to
correct past constitutional violations." See, e.g., Rios, 501 F.2d at 630; Carter v. Gal-
lagher, 452 F.2d at 331.

42. 501 F.2d 622 (2d Cir. 1974).
43. Id. at 624-28. The lower court's decision is at 360 F. Supp. 979 (S.D.N.Y.

1973).
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lower court to order goals as a remedy under Title VII. It noted,
however, that a remedial goal must be strictly limited to achieving
its purpose: "It [the remedy] seeks to place eligible minority
members in the position which the minority would have enjoyed if
it had not been the victim of discrimination." 44 The court was not
convinced that thirty percent of the union membership would have
been non-white absent discrimination. 45

The lower court had apparently set the thirty percent goal by
considering the "minority composition of the five boroughs of New
York City, whereas we are here dealing with a larger area which
includes, in addition, Nassau and Suffolk, where the non-white per-
centage of the population is smaller than in New York City."46

Rather than local population figures, the court indicated that labor
force statistics would be appropriate:

[W] e believe that reliable statistics with respect to the la-
bor force provide a more accurate basis for arriving at any
appropriate non-white percentage goal than does the in-
formation relied upon by the district court, which included
not only males forming the labor force, but females, chil-
dren, retired persons and others who would not, absent
discrimination, have been the source of Union members or
apprentices.

47

The Second Circuit therefore remanded the case to the lower
court for a reassessment of the ultimate goal.48

As Rios illustrates, it is frequently a difficult task to determine
the percentage of the employer's workforce which would have
been black had it not been for discrimination. Some basic guide-
lines, however, emerge from the case. Local black population sta-
tistics will usually be inappropriate, since they include many
persons who would never have applied or been qualified for the job
even absent discrimination. Local labor force statistics may be in-
appropriate if they fail to take into account legitimate qualifica-
tions which would limit the pool of blacks eligible for
employment.49 As Professor Larson has concluded:

The central principle is clear enough: any percentage
goal for [blacks or] women must represent the percentage
of [blacks or] women in the relevant area who are quali-
fied for the employment in question, and who are actively

44. 501 F.2d at 632.
45. Id.
46. Id.
47. Id. at 633 (emphasis in original).
48. Id.
49. The use of the appropriate statistics in setting remedial goals is discussed

in A. LARSON, supra note 21, at § 57.50.
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seeking it--or would be, but for the discouraging impact of
the employer's discriminatory policies.50

Thus, the ultimate goal set by the court will normally equal the
availability of "qualified minority people in the geographic area
constituting the job market."51 The appropriate area would be the
area from which the employer has traditionally drawn its employ-
ees, unless the traditional job market is unreasonably narrow and
thereby excludes a substantial pool of potential black applicants.5 2

It can readily be seen that this approach to setting ultimate
goals parallels the approach which federal contractors must take
when adopting affirmative action plans. 53 Federal regulations re-
quire the employer to determine the availability of blacks for the
job in question. This figure will determine the ultimate goal set by
the employer. Although the federal regulations require employers
to engage in a process of weighing and evaluating a large number
of factors, the basic thrust is the same as in Rios. In each case, the
ultimate goal is designed to eliminate racial imbalance by raising
the percentage of blacks up to but not beyond the percentage of
blacks which could reasonably be expected in the job absent
discrimination.

C. RACIAL IMBALANCE AND PROOF OF TITLE VII VIOLATIONS

The basic principle that ultimate goals should be limited by
black availability gains further support from a reading of Supreme
Court decisions which hold that racial imbalance may constitute
evidence of a Title VII violation.

In several cases the Supreme Court has held that racial imbal-
ance in a company's workforce is probative of discrimination.
Most important are International Brotherhood of Teamsters v.
United States54 and Hazelwood School District v. United States.55

In Teamsters, the government brought suit alleging that a
trucking company had discriminated against blacks and Spanish-
surnamed Americans in line-driving positions. The government
sought to prove its case by resort to statistical evidence comparing
the small percentage of minorities employed as line drivers with
the percentage of minorities employed overall by the company 56

50. Id. at 11-96.
51. Edwards & Zaretsky, supra note 35, at 33.
52. Id.
53. See text at notes 23-32 supra.
54. 431 U.S. 324 (1977).
55. 433 U.S. 299 (1977).
56. For example, while about five percent of the company's employees were

black, 0.4% of its line drivers were black. 431 U.S. at 337.
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and the percentage of minorities in the local population.5 7 The
Supreme court held that statistical proof of racial imbalance can
establish a prima facie case of discrimination. Statistics showing
imbalance are probative because "such imbalance is often a tell-
tale sign of purposeful discrimination; absent explanation, it is or-
dinarily to be expected that nondiscriminatory hiring practices will
in time result in a work force more or less representative of the
racial and ethnic composition of the population in the community
from which the employees are hired. s5 8 Statistics showing a
"longlasting and gross disparity between the composition of a
workforce and that of the general population" 59 are therefore ex-
tremely significant.

Racial imbalance can establish a prima facie case of discrimi-
nation, but the employer is always free to rebut the inferences
drawn from the statistical evidence. For example, the sample size
may be too small, or the general population figures might not accu-
rately reflect the pool of qualified applicants for the job.60

In Hazelwood the government brought suit alleging systematic
discrimination against blacks in the hiring of teachers by the Ha-
zelwood School District in suburban St. Louis. 61 In Hazelwood the
Supreme Court approved and refined the principles set down in
Teamsters.

The Court held that the proper statistical "comparison was be-
tween the racial composition of Hazelwood's teaching staff and the
racial composition of the qualified public school teacher popula-
tion in the relevant labor market. '62 In Hazelwood less than two
percent of the defendant's teachers were black, while about six
percent of the teachers in the suburban area were black, and about
fifteen percent of the teachers in the wider area including the City
of St. Louis were black.63 The Supreme Court remanded the case
to the lower court to determine the appropriate labor market
figure.64

57. For example, at Atlanta, blacks comprised about twenty-two percent of the
population in the surrounding metropolitan area and about fifty-one percent of the
population in the city. The company's Atlanta terminal had fifty-seven line drivers.
All were white. Id. at n.17.

58. Id. at 339-40 n.20. The Court's assumption is challenged in T. EASTLAND &
W. BENNETr, COUNTING By RACE 144-45 (1979); Glazer, Issues on Availability, in
PERSPECTIVES ON AVAILABILITY (1977).

59. 431 U.S. at 339-40 n.20.
60. Id. at 339-40 & n.20.
61. 433 U.S. at 301.
62. Id. at 308.
63. Id. at 308-13.
64. Id. at 313.
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In Teamsters the proper comparison was between the percent-
age of black drivers in the company and the percentage of blacks in
the local population, while in Hazelwood the proper comparison
was between the percentage of black teachers in the school district
and the percentage of black teachers in the area. 65 The Supreme
Court explained the difference in terms of the different qualifica-
tions for the jobs in question:

In Teamsters, the comparison between the percentage of
Negroes on the employer's work force and the percentage
in the general areawide population was highly probative,
because the job skill there involved-the ability to drive a
truck-is one that many persons possess or can fairly
readily acquire. When special qualifications are required
to fill particular jobs, comparisons to the general popula-
tion (rather than to the smaller group of individuals who
possess the necessary qualifications) may have little pro-
bative value. The comparative statistics introduced by the
Government in the District Court, however, were properly
limited to the public school teachers .... 66

Since Hazelwood, courts have sometimes accepted the proba-
tive value of general population or general labor force statistics
when the job in question is an unskilled entry-level position.67 But
when the job requires special qualifications, the statistics must be
tailored to reflect the pool of qualified applicants. 68 Thus, "[w] here
the work requires special qualifications, it is proper to consider the
ratio of qualified blacks and whites in the appropriate work force
rather than the ratio of the gross percentage of blacks and women
in the whole work force, including unskilled labor."6 9 In every
case, the evidence must reflect the reasonable group from which
the employer can be expected to draw its applicants. Since we can
expect that, absent discrimination, a company's work force will
more or less reflect the "racial and ethnic composition of the popu-
lation in the community from which employees are hired, ' 70 a
great disparity between the composition of the employer's
workforce and the reasonable recruiting pool is evidence of pur-
poseful discrimination. 7 1

Teamsters and Hazelwood are consistent with the federal reg-

65. Id. at 308 n.13.
66. Id.
67. B. SCHLEI & P. GROSSMAN, supra note 23, at 1352-53.
68. Id. at 1356.
69. EEOC v. United Va. Bank/Seaboard Nat'l, 555 F.2d 403, 406 n.7 (4th Cir.

1977).
70. Teamsters, 431 U.S. at 340 n.20.
71. Id.
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ulations governing contractors 72 and the caselaw ordering goals as
remedies for violations of Title VII.73 In each case, the crucial in-
quiry is to determine the percentage of blacks which could reason-
ably be expected in the job absent discrimination. In each case,
gross population statistics which suggest racial imbalance must be
refined. As Teamsters and Hazelwood teach, the employer or re-
viewing court must consider, inter alia, the type of job, the job
skills and qualifications, the pool of qualified applicants, and the
reasonable recruiting area. Only then will it be able to determine
the availability of blacks for the job in question.

Voluntary affirmative action is also premised on racial imbal-
ance. Indeed, the extent of affirmative action-the size of the ulti-
mate goal-is dictated by the extent of the racial imbalance. In
setting its ultimate goal, the employer must compare the percent-
age of blacks in the job with the percentage of blacks who would
reasonably be expected in the job absent discrimination. Thus, the
ultimate goal will be determined by the availability of blacks for
the job in question. This will require the same careful refinement
of statistics which the federal regulations and Title VII caselaw
require.

Once an employer has achieved its ultimate goal, it has pro-
tected itself against a claim by blacks that the company's statistics
reveal discrimination under Teamsters and Hazelwood. Since af-
firmative action is based on racial imbalance, an employer who has
eliminated the imbalance has likewise eliminated the justification
for continued racial preferences and goals.

II. ULTIMATE GOALS UNDER WEBER

United Steelworkers of America v. Weber7 4 is consistent with
the fundamental proposition that ultimate goals should be limited
by black availability for the job. In Weber, Kaiser had set its ulti-
mate goal of thirty-nine percent black craftworkers by calculating
the percentage of black representation in the local labor force.75

According to the Supreme Court, the affirmative action plan did
not constitute an excessive burden on whites.7 6

It may be argued that the ultimate goal in Weber exceeded
black availability, because the goal was set not at the percentage of
blacks qualified for craft positions but at the percentage of blacks

72. See text at notes 23-32 supra.
73. See text at notes 33-52 supra.
74. 443 U.S. 193 (1979).
75. Id. at 199.
76. Id. at 208.
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employed in the area. Thus, the goal appears inconsistent with the
Supreme Court's teaching in Teamsters and Hazelwood. There are
two responses to this objection. First, the Kaiser training program
apparently did not require trainees to possess any special skills. 77

In fact, it replaced a company policy of hiring only those who al-
ready possessed craft experience. Any worker in the area presum-
ably possessed the requisite qualifications for the training
program. Therefore, it was reasonable to set the ultimate goal to
equal the percentage of black participation in the local labor force.
In other words, the craftworkers at Kaiser more closely resembled
the truck drivers in Teamsters than the school teachers in Hazel-
wood. Absent a history of discrimination against blacks in the
crafts,7 8 the percentage of black craftworkers at Kaiser would have
roughly approximated the percentage of blacks in the local labor
force.

Second, we have already seen that determining the ultimate
goal is far more complex than merely calculating and comparing
the percentage of blacks in the job and in the area. Federal con-
tractors, for example, are directed to consider at least eight sepa-
rate factors when determining availability for a job, but are given
no instructions how to determine which of the factors is most im-
portant or how the factors should be weighted.79 Rios and Hazel-
wood likewise illustrate how difficult it is to determine with any
precision the percentage of blacks who would have been employed
absent discrimination.

Courts should therefore accord employers a wide range of flex-
ibility in setting ultimate goals. Indeed, courts should give employ-
ers more deference when reviewing goals in affirmative action
plans than when reviewing statistical evidence under Hazelwood.
This is so because the freedom of an employer to adopt voluntary
racial preferences and goals is not limited to cases where the em-
ployer fears a violation of Title VII.80 The Supreme Court in Weber
found that Title VII was intended to spur voluntary efforts by em-
ployers to open employment opportunities to blacks. 8 1 In order to
promote voluntary efforts, courts must not strike down ultimate
goals when the employer has acted reasonably in compiling and

77. Trainees were selected on the basis of seniority with at least fifty-percent
of the openings reserved for blacks. Id. at 199.

78. The Court took judicial notice of the history of racial discrimination in the
crafts. Id. at 198 n.1.

79. 41 C.F.R. § 60-2-11(b)(1) (1983).
80. 443 U.S. at 208 n.8.
81. Id. at 202-07. The Court also found that Title VII was meant to preserve

"traditional management prerogatives" to act against discrimination. Id. at 207.
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analyzing evidence of black availability. Too stringent a standard
of review will discourage rather than encourage voluntary efforts
to eradicate racial disparities. 82 In light of the imprecision of labor
market statistics, Professor William Boyd is surely correct when
he argues that "the watchword is reasonableness" when courts re-
view goals in affirmative action plans. 83

Courts have recognized that affirmative action plans must not
be subject to overly strict review.8 4 The Eighth Circuit, for exam-
ple, has held that affirmative action goals should be upheld as long
as the employer's purpose is remedial and the goals are reasonable
in light of the racial imbalance of the work force, the availability of
qualified applicants, and the number of employment opportunities
available.85

Few cases since Weber have actually focused on the validity of
the ultimate goals set by the employer.86 Many courts, however,
have dealt with the related issue of the conditions under which vol-
untary preferences are permissible under Title VII.87 Generally,
courts have interpreted Weber as permitting preferences to raise
the percentage of blacks in a job to the percentage of blacks avail-
able for the job.

Weber permits affirmative action to eliminate racial imbal-
ances in "traditionally segregated job categories. ' 88 Thus, to deter-
mine whether an affirmative action plan is permissible under Title

82. There is no bright line distinction between permissible and impermis-
sible affirmative action plans. A flexible evaluation of the particular
method adopted is appropriate. Private employers face loss of substantial
federal contracts and liability to minorities, if they refuse to initiate affirma-
tive action as a remedy for past discrimination, and they face liability to
whites for any voluntary preferences accorded minorities. In light of their
dilemma, and out of respect for traditional management prerogatives, we
are reluctant to discourage experimentation by employers in remedying
past discrimination. An employer's plan is a bona fide one if it is reason-
ably related to its remedial purpose.

Setser v. Novack Inv. Co., 657 F.2d 962, 969-70 (8th Cir.) (en banc) (citations omit-
ted), cert. denied, 454 U.S. 1064 (1981).

83. Boyd, supra note 17, at 23. Boyd reads Weber as an effort by the Supreme
Court "to free employers from the technicalities of Title VII doctrine as it is devel-
oping elsewhere and permit the adoption of racially preferential plans reasonably
adapted to eliminating a racial disparity reasonably believed to be the result of past
racial discrimination." Id. at 23-24.

84. For a review of the post-Weber decisions, see R. SCHLEI & P. GROSSMAN,

supra note 23, at 858-62; Simon, Voluntary Affirmative Action After Weber, 34 LAB.
L.J. 138 (1983). See generally note 17 supra.

85. Setser, 657 F.2d at 968-69.
86. But see Tangren v. Wackenhut Servs., Inc., 480 F. Supp. 539 (D. Nev. 1979),

affd, 658 F.2d 705 (9th Cir. 1981), cert. denied, 456 U.S. 916 (1982).
87. For a general review of the case law, see the authorities cited in notes 17

and 84 supra.
88. 443 U.S. at 209.
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VII, the reviewing court must first determine whether the plan is a
response to a traditionally segregated job category. The extent of
the imbalance will limit the extent of permissible affirmative ac-
tion, since affirmative action plans are meant to eliminate imbal-
ance, not to achieve or maintain racial proportionality.89

The Supreme Court in Weber gave lower courts little guidance
on this crucial issue. It is true that the Court took judicial notice of
the history of excluding blacks from craft jobs,90 but it went on to
hold that an employer's freedom to take affirmative action is not
limited to cases where it fears it will violate Title VII if it does not
increase the black proportion of its workforce. 91

In determining whether a traditionally segregated job category
exists, some courts have required only a history of black under-
representation in the occupation at large. In Cohen v. Community
College of Philadelphia,92 the court took judicial notice of the his-
tory of racial discrimination in higher education, and held that a
college could institute an affirmative action plan for black teach-
ers.93 The court rejected the contention that an employer could
take affirmative action only if it had a history of racial discrimina-
tion. It read Weber as focusing not on discrimination by an em-
ployer but on discrimination in the occupation:

Therefore, I do not read Weber as requiring an employer
to establish a history of actual discrimination on his own
part before he is permitted to adopt an affirmative action
plan designed to eliminate that discrimination. Rather, I
hold that under Weber, an employer's affirmative action
plan can be justified by the existence of a history of racial
discrimination in the relevant occupation or profession at
large.

94

More commonly, courts have focused on the magnitude of the
racial imbalance in the company's work force. For example, in
Tangren v. Wackenhut Services, Inc. ,95 the court held that affirma-
tive action was permitted because of the small percentage of black
employees in the company compared to the percentage of blacks
in the local population and local labor force.96 In Setser v. Novack

89. Id.
90. Id. at 198 n.1.
91. Id. at 208-09 n.8.

.92. 484 F. Supp. 411 (E.D. Pa. 1980).
93. Id. at 434-35.
94. Id. at 434.
95. 480 F. Supp. 539 (D. Nev. 1979), affid, 658 F.2d 705 (9th Cir. 1981), cert. de-

nied, 456 U.S. 916 (1982).
96. Id. at 546-47.
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Investment Co. ,97 the Eighth Circuit held that a "showing of a con-
spicuous racial imbalance by statistics is sufficient, even if the sta-
tistics employed would not be sufficient to show a prima facie
violation of title VII." 98

The Seventh Circuit in Lehman v. Yellow Freight System 99 ex-
pressed the same view:

Thus, Weber sets forth certain procedural and substan-
tive commands for affirmative action programs. First,
there must be some need-remedying some past discrimi-
nation-for a plan. Of course, this past discrimination
need not be proof of de jure discrimination. At the least,
however, some type of statistical disparity between the lo-
cal labor force and the minority composition of the em-
ployer's work force is the first step in assessing whether
that employer decides properly to institute an affirmative
action plan.10 0

The reasoning of these decisions is reinforced by Professor
William Boyd's careful analysis of Weber. 10' Boyd argues that the
traditionally-segregated-job-category requirement focuses not on
the source of the racial disparity but on the disparity itself.10 2 Af-
firmative action is authorized only to the extent that some societal
discrimination may reasonably be inferred, but the inference may
be drawn solely from the size and persistence of the racial dispar-
ity.'0 3 Whenever there is a substantial disparity which suggests
discrimination by someone, affirmative action is permissible. "The
bottom line is that racial preferences are authorized wherever
there are obvious and long-standing racial disparities."'' 0 4

97. 657 F.2d 962 (8th Cir.) (en banc), cert. denied, 454 U.S. 1064 (1981).
98. 657 F.2d at 968.
Evidence that the employer implemented its plan in response to findings of
a racially imbalanced work force by a federal or state agency or in adher-
ence to a court order, whether entered by consent or after contested litiga-
tion, would be sufficient to meet the employer's burden of producing some
evidence of a remedial purpose. The employer's internal investigation and
analysis of its work force which results in a conclusion of a racially im-
balanced work force would satisfy the employer's burden.

Id.
99. Lehman v. Yellow Freight Sys., Inc., 651 F.2d 520 (7th Cir. 1981).

100. Id. at 527.
101. Boyd, Affirmative Action In Employment-The Weber Decision, 66 IowA L.

REV. 1 (1980).
102. Id. at 13.
103. Id. at 15. 'The point is not that an employer may not utilize a racial prefer-

ence where past discrimination is manifest or illegal, but rather that the inability to
so characterize the past discrimination ought not to foreclose such action." Id. at
18. See Detroit Police Officers' Ass'n v. Young, 608 F.2d 671 (6th Cir. 1979), cert. de-
nied, 452 U.S. 938 (1981) (city justified in affirmative action plan because of its his-
tory of racial discrimination).

104. Boyd, supra note 17, at 16. This view is consistent with Justice Blackmun's
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If Professor Boyd and the courts are correct, an employer acts
permissibly when it engages in affirmative action to reduce a sub-
stantial racial disparity in the company's work force. Therefore,
the employer may set its ultimate goal high enough to eliminate
the racial disparity which justifies the affirmative action in the first
place. As Boyd concludes: "[Tjhe watchword is reasonableness.
A preferential plan employing a quota is valid if it is reasonably
adapted to achieving the objective of eliminating a conspicuous ra-
cial imbalance."'10 5 In the words of Weber, reasonable efforts to
eliminate the racial disparity do "not unnecessarily trammel the
interests of the white employees.' 10 6

Professor Boyd's analysis is consistent with the proposition
that ultimate goals should be limited by black availability-the
percentage of blacks who would have been employed absent dis-
crimination. 10 7 Whenever there is sufficient racial imbalance to
justify affirmative action, the extent of the imbalance also serves to
delimit the maximum ultimate goal which may be set under Title
VII. Hence, the same analysis which an employer undertakes to
determine if there is a traditionally segregated job category will
also determine the ultimate goal. For example, if ten percent of a
company's employees are black, and thirty percent of the employ-
ees in the area who are qualified for the job are black, then there is
a traditionally segregated job category justifying affirmative action.
The ultimate goal would be set at thirty percent.

It is helpful to recall that the purpose of affirmative action is to
eliminate patterns of segregation and open up employment oppor-
tunities for blacks. 10 8 Preferences are a means to "hasten the elim-
ination" of the vestiges of America's tragic history of racial
discrimination. 10 9 The goal is remedial, not in the sense that the

concurring opinion in Weber, where he interpreted the Supreme Court's opinion as
permitting racial preferences "when there has been a societal history of purposeful
exclusion of blacks from the job category, resulting in a persistent disparity be-
tween the proportion of blacks in the labor force and the proportion of blacks
among those who hold jobs within the category." United Steelworkers of America v.
Weber, 443 U.S. 193, 212 (Blackmun, J., concurring). According to Justice Black-
mun, the Court "measures an individual employer's capacity for affirmative action
solely in terms of a statistical disparity." Id. at 213.

105. Id. at 23. See also Detroit Police Officers' Ass'n, 608 F.2d at 696 ("[A] goal
which seeks the same racial proportion among employees as in the labor force will
ordinarily be reasonable.").

106. Weber, 443 U.S. at 208.
107. See Valentine v. Smith, 654 F.2d 503, 510 (8th Cir. 1981) (affirmative action

plan's ultimate goal should be set so that the racial balance for the company's
workforce approximates the balance that would have resulted absent past
discrimination).

108. Weber, 443 U.S. at 208.
109. Id. at 204.
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employer or the occupation has discriminated, but because the
goal is a response to past discrimination by someone at sometime
which closed employment opportunities for blacks. Racial dispari-
ties, then, reflect societal discrimination, which may be attacked
by affirmative action.110 But "[o]nce a disparity attributable to
past discrimination has been eliminated, the necessary requisite
that any preferential action be remedial no longer exists."'1 1

One last point needs to be considered. Some scholars have ar-
gued that an employer is free to go beyond proportionality in order
to eliminate societal discrimination." 2 That is, the employer
should be free to go beyond the percentage of blacks who might be
expected in the job in order to help eliminate the lingering effects
of racial discrimination. As Professor George Schatzki writes:

If Weber's bottom is societal discrimination, then an
employer should be permitted to employ affirmatively
more than its "fair share" of minorities, at least until the
entire society is integrated. The societal discrimination
thesis supports affirmative action even where the em-
ployer and the relevant industry have "enough" blacks.13

For several reasons, however, such a view is misguided and
contrary to the underlying principles of Weber and Title VII.

First, and most important, this approach misconstrues the pur-
pose of voluntary preferences. The purpose of preferences, as the
Supreme Court said in Weber, is to eliminate manifest imbalances
in minority representation in the work force.114 Once minorities
have achieved their proportionate representation, it is no longer
fair to assume that they have suffered any employer or societal dis-
crimination which has closed job prospects. Therefore, there is no
longer any need for voluntary preferences. The same reasoning
underlies the federal government's affirmative action program" 5

and the limitations courts have placed on goals when ordering
them as remedies for discrimination.' 16 The court in Tangren v.
Wackenhut Services, Inc. explained:

110. Boyd, supra note 17, at 15.
111. Id.
112. Schatzki, United Steelworkers of America, v. Weber: An Exercise in Under-

standable Indecision, 56 WASH. L. REV. 51, 68-69 (19800. See also Meltzer, supra
note 16, at 462-63 (criticizes Weber and suggests it permits employer who has
achieved racial balance in its own workplace to continue to grant preferences to
blacks to compensate for societal discrimination).

113. Schatzki, supra note 112, at 68-69.
114. 443 U.S. at 209.
115. Affirmative action is warranted to eliminate "underutilization." 41 C.F.R.

§ 60-2.10 and -2.12 (1983). See text at notes 23-32 supra.
116. See text at notes 33-52 supra.
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This Court would be very reluctant to approve a mi-
nority preference that went beyond the percentage of mi-
nority representation in the local labor force. It seems
that the permissibility of voluntary affirmative action has
such an implicit limitation since the whole concept is
grounded on the fact that minority groups have been un-
derutilized in the labor force.117

Second, to go beyond proportionality would raise difficult
problems of fairness not only to the innocent white employees but
to other minorities as well. There is only a finite "pie" to be carved
up among the various groups. If, for example, blacks are twenty-
five percent of the available work force for a particular job, but
through affirmative action they obtain thirty-five percent of the
jobs, then Hispanics or Orientals or white employees will find it
more difficult to obtain work with the employer. To go beyond pro-
portionality is to permit the mirror-image of present conditions
where, in many jobs, white males are overrepresented as com-
pared to their percentage in the overall population and labor
force. 118

Third, and related, going beyond proportionality will exacer-
bate the intentions which are engendered by any sort of racial
preference. White employees who are disadvantaged are not going
to look upon the preferences with favor. Nevertheless, their ire
will be substantially less if they know that goals are limited to the
percentage of blacks who might reasonably be expected to hold
the jobs in question. Once that limit is exceeded, however, there is
no good rationale which can explain to the disfavored whites why
they are being adversely affected.

For all these reasons, the ultimate goal should be limited to
the percentage of blacks who are reasonably available for the job
in question, although courts should permit a relatively wide meas-
ure of flexibility to employers and not require mathematical certi-
tude." 9 The ultimate goal should be upheld if it is reasonably
related to the percentage of blacks that could be expected in the
job absent discrimination.

117. 480 F. Supp. at 549 n.8.
118. Blacks are overpresented in less prestigious and low-paying occupations.

UNITED STATES COMMISSION ON CIVIL RIGwIrs, supra note 35, at 7 n.9; A. SMITH, C.
CRAVER, L. CLARK, EMPLOYMENT DISCRIMINATION LAw 1-25 (2d ed. 1982). Black un-
derrepresentation is the basis for the Executive Order program requiring affirma-
tive action from federal contractors. See text at notes 23-32 supra. The exclusion of
blacks from some jobs is so pronounced that courts have sometimes taken judicial
notice of the racially discriminatory exclusion. Weber, 443 U.S. at 198 n.1 (crafts);
Cohen, 484 F. Supp. at 434 (higher education).

119. See text at notes 79-85 supra.
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III. INTERIM GOALS UNDER WEBER

Interim goals might also be termed implementing goals. In-
terim goals are annual hiring or promotion goals which are
adopted by an employer as a means to achieve its ultimate goal.
Federal contractors, for example, are required to set both an ulti-
mate goal equal to black availability 120 and annual goals. 12 '

The major issue in evaluating the reasonableness of interim
goals is whether they should be limited to the percentage ex-
pressed in the ultimate goal or whether they may exceed the ulti-
mate goal. Federal contractors are expected to establish interim
goals in excess of their ultimate goal in order to ensure progress
towards the ultimate goal.122 Some authorities argue, however,
that interim goals should not be permitted to exceed the ultimate
goal. 123 Under such a view, if the ultimate goal is thirty percent
black representation in a job, then the interim goal should be lim-
ited to thirty percent. The advantage of this view is that it provides
consistency and ease of application and provides guidance to em-
ployers concerned about the limits of permissible action.

There are several reasons, however, why this approach is inap-
propriate. First, linking the level of interim goals to the ultimate
goal will mean that the goals will be in effect for an indefinite pe-
riod of time. Progress toward the ultimate goal will be made
slowly, through attrition of the white work force.

Assume, for example, an employer with one hundred employ-
ees, ten of whom are black. The ultimate goal of the employer is
thirty percent black representation. Each year the employer hires
ten new employees and none leave. Since the ultimate goal is
thirty percent the interim goal will be the same. Thus each year
three of the ten new hirees will be black. After ten years under
this scheme, the employer will have two hundred employees, forty
of whom will be black. Twenty percent of the work force will be
black. After twenty years, 'the company will have three hundred
employees, seventy of whom will be black. Twenty-three percent
of the work force will be black. After thirty years, the employer
will have four hundred employees, one hundred of whom will be
black. Twenty-five percent of the work force will be black. The ul-
timate goal of thirty percent will never be reached unless the work
force has been reshaped by the attrition of the original white

120. Federal Contract Compliance Manual § 2.190.3, supra note 28, at 2:0038.
121. Id. § 2-190.1a-.2c, at 2:0037-0038.
122. Id. § 2.190.4c, at 2:0038.
123. Comment, Private Voluntary Affirmative Action Under Title VII, 93 HAv.

L. REv. 243, 252-53 (1979).
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employees. 124

In short, to limit the interim goal by the ultimate goal will re-
quire the affirmative action plan to continue for a lengthy, perhaps
indefinite, period of time. This may well run afoul of the Supreme
Court's language in Weber that affirmative action plans must be
temporary.125 It seems to defy logic and language to call a plan
temporary if it will last thirty or forty years.126

Second, limiting the interim goal to the ultimate goal is not
mandated by the Supreme Court's decision in Weber. In Weber
the Court upheld a fifty percent interim goal even though the ulti-
mate goal was thirty-nine percent. 27 Thus the Court seemingly
approved the adoption of interim goals in excess of ultimate
goals. 128 In light of the facts of Weber, courts facing challenges to
affirmative action plans have frequently upheld plans which con-
tain interim goals in excess of the ultimate goal. 29 Furthermore,
in cases involving violations of Title VII, courts have ordered goals
as a remedy for egregious and long-lasting discrimination. In such
cases, courts have recognized that the interim goal need not be
limited by the ultimate goal. Instead they have permitted interim
goals which go beyond the ultimate goal.130

The main problem in permitting interim goals to exceed the
ultimate goal is the difficulty in determining any principled limit
on the size of the ultimate goals. As a Harvard Law Review note
argues: "Once quotas exceeding parity are permitted, it becomes
impossible to identify any limiting principle."131 If, for example,
the ultimate goal is thirty percent, an employer might decide to set
an interim goal of seventy or eighty percent rather than thirty per-

124. Thus OFFCP states that the "annual placement rate must usually be
higher than the ultimate goal if the ultimate goal is ever to be achieved." Federal
Contract Compliance Manual § 2-190.4c, supra note 28, at 2:0038.

125. 443 U.S. at 208.
126. It is unclear whether the affirmative action plan approved by the Court in

Weber was actually a temporary measure. Id. at 224 n.3 (Rehnquist, J., dissenting).
127. Id. at 198-99.
128. "The flexibility given the employer is illustrated by the fact that the Kaiser-

USWA [United Steelworkers of America] plan utilized a 50-50 ratio whereas the
ratio of blacks to whites in the local labor force was only 40-60. 443 U.S. at 198-199.
An element of 'catchup' thus may be built into the scheme." Boyd, supra note 17, at
23 n.174.

129. See, e.g., Valentine v. Smith, 654 F.2d 503 (8th Cir. 1981) (ultimate goal five
percent black representation, interim goal twenty-five percent); Price v. Civil Serv.
Comm'n, Sacramento County, 21 Fair Empl. Prac. Cas. (BNA) 1512 (Cal. 1980) (ulti-
mate goal eight percent black representation, interim goal thirty-three percent).

130. See, e.g., United States City of Chicago, 549 F.2d 415 (7th Cir.), cert. denied,
434 U.S. 875 (1977) (ultimate goal twenty percent black representation, interim goal
fifty percent); NAACP v. Allen, 493 F.2d 614 (5th Cir. 1974) (ultimate goal twenty-
five percent black representation, interim goal thirty-three percent).

131. Comment, supra note 123, at 252.
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cent in order to achieve its ultimate goal quickly and terminate its
affirmative action plan. There is a real concern that the employer
might choose to establish an interim goal so high that whites are in
effect excluded from the available positions.

Although there is some merit to this argument, it should not be
permitted to obscure the actual facts of Weber. In that case, the
ultimate goal was thirty-nine percent, but the interim goal was fifty
percent. 132 The Supreme Court held that the affirmative action
plan was not an excessive burden on white employees.

Probably the best view is to consider an interim goal of fifty
percent as the presumptive upper limit which should not be tran-
scended except for compelling reasons. 133 There are several rea-
sons why a 50/50 interim goal makes sense in most cases. First,
there is the intuitive psychological sense that a 50/50 breakdown of
positions is reasonable and fair. Whites may be upset by racial
preferences to minorities, but they will be less upset if they know
that fifty percent of all positions remain open to them. Once the
interim goal goes beyond fifty percent, there is the suggestion that
the employer is not merely seeking to assist blacks but to hurt
whites.

Second, a 50/50 breakdown ensures that other minorities who
are not benefitting from the affirmative action plan will still have
opportunities open to them. If, for example, an employer sets an
interim goal of seventy-five percent, and hires one hundred new
employees per year, there will be only twenty-five positions open
to all those not benefitting by the affirmative action plan. Other
minority groups, such as Hispanics or Orientals, will be forced to
compete with white males for the small number of positions which
remain open. The competition will be aggravated if the employer
decides to grant preferences to another group, say Hispanics, given
the small number of positions open to non-blacks. It is entirely
possible that a particular minority (not to mention white males)
will find themselves totally excluded from the opportunity to apply
for the position at issue.

In short, a 50/50 intermediate goal should be the presumptive
upper limit. In some cases, however, an employer may have good
reason to go beyond this. The burden should be on the employer
to show such reasons. For example, an intermediate goal beyond
the 50/50 presumption would seem appropriate in a case where

132. 443 U.S. at 198-99.
133. Cf. Blumrosen, supra note 17, at 33 ("To reserve all jobs for minorities . . .

is probably illegal; reservation of more than fifty percent may be suspect.") (em-
phasis in original).
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there is so little hiring or promoting being done that the ultimate
goal cannot be reached in the foreseeable future, unless special
measures are taken. If there is a long way to go to reach the ulti-
mate goal and few if any employment decisions being made annu-
ally, limiting the interimediate goal to fifty percent would mean
that the affirmative action plan would have to stay in effect for the
indefinite future, thus violating the pronouncement of Weber that
affirmative action plans should be temporary. In such a case,, a
court could uphold an affirmative action plan which went beyond
50/50.

Even if an employer is permitted to go beyond 50/50 for good
reasons, there is still the question whether there are any absolute
limits on the interim goal. It seems clear that under no circum-
stances should an employer be permitted to exclude all whites.
The Supreme Court in Weber focused specifically on this when dis-
cussing the limits of permissible affirmative action.' 34 Further-
more, courts which have ordered remedies for employment
discrimination have also refused to permit an absolute bar on
whites. For example, in Carter v. Gallagher,135 the Eighth Circuit
rejected a lower court's order which would have excluded whites
altogether from competing for positions. Instead, the Eighth Cir-
cuit held that blacks should be hired in a ratio of 1 to 2 until the
ultimate goal was reached. If whites are totally or almost totally
excluded, the goals would seem to run afoul of Title VII and raise
constitutional questions. Perhaps the interim goal may, in an ap-
propriate case, reach the level of sixty-six to seventy-five percent.
It must not be forgotten, however, that the interim goal should in
most cases be limited to fifty percent; only in extreme cases should
an employer be permitted to set interim goals in excess of this
percentage.

IV. CONCLUSION

The United States Supreme Court in Weber held that an em-
ployer could voluntarily grant racial preferences to blacks without
violating Title VII. A question left unanswered by Weber is the
maximum limit on racial preferences which take the form of goals.
This Article has argued that an employer's ultimate goals should
not go beyond the percentage of blacks in the relevant area which
might reasonably be expected to hold positions with the employer.

134. 443 U.S. at 208.
135. 452 F.2d 315 (8th Cir. 1971), affd on rehearing, 452 F.2d 327 (8th Cir.) (en

banc), cert. denied, 406 U.S. 950 (1972).
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Affirmative action, then, is limited by the percentage of blacks in
the available work force.

Interim goals, on the other hand, can go beyond this percent-
age, in order that real progress can be made in a relatively short
period of time. In most circumstances, an employer should be per-
mitted in its affirmative action plan to adopt a 50/50 interim goal.
In unusual cases, an employer may be permitted to go beyond this
figure, but the burden is on the employer to establish justification
for doing so.

Finally, courts must remember that Title VII is meant to en-
courage voluntary efforts to eliminate racial imbalances and open
employment opportunities for blacks. For this reason, courts
should not strike down an employer's choice of interim or ultimate
goals as long as the employer has acted reasonably in calculating
the level of goals.




