
FEDERAL QUESTION JURISDICTION-THE FOREIGN SOVER-
EIGN IMMUNITIES ACT OF 1976: Verlinden B.V. v. Central Bank
of Nigeria, 103 S. Ct. 1962 (1983).

INTRODUCTION

On May 23, 1983 Chief Justice Burger delivered a unanimous
opinion for the United States Supreme Court in the case of Verlin-
den B. V. v. Central Bank of Nigeria.' In reversing the Second Cir-
cuit Court of Appeals, 2 the Supreme Court held that Congress, in
passing the Foreign Sovereign Immunities Act 3 (FSIA), had not
exceeded the bounds of article III of the United States Constitu-
tion 4 by granting the federal courts subject matter jurisdiction over
civil suits brought by foreign plaintiffs against foreign sovereigns.5

Although refusing to place exact limitations on the scope of article
III jurisdiction,6 the Court stated that Congress' power to grant ju-
risdiction to the federal courts is broader under the "arising
under" language of article III than it is under similar language
used in the statutory grant of federal question jurisdiction of 28
U.S.C. § 1331. 7 Determining that the grant of jurisdiction in the
FSIA was constitutional, 8 the Supreme Court remanded the case
to the Second Circuit for a determination of whether statutory sub-
ject matter jurisdiction was present under the act in this suit.9

1. Verlinden B.V. v. Central Bank of Nigeria, 103 S. Ct. 1962 (1983).
2. Verlinden B.V. v. Central Bank of Nigeria, 647 F.2d 320 (2d Cir. 1981), rev'd,

103 S. Ct. 1962 (1983) (reversing the Second Circuit as to the constitutionality of the
grant of subject matter jurisdiction in FSIA). The Supreme Court remanded the
case for a determination of whether, upon the facts in Verlinden, subject matter
jurisdiction existed under the terms of the Act. 103 S. Ct. at 1973-74.

3. Foreign Sovereign Immunities Act of 1976, Pub. L. No. 94-583, 90 Stat. 2891
(codified at 28 U.S.C. §§ 1330, 1332(e), 1391(f), 1441(d), 1602-1611 (Supp. V 1981)).

4. See U.S. CONST. art. III, § 2, cl. 1. Article III provides that:
The judicial Power shall extend to all Cases, in Law and Equity, arising
under this Constitution, the Laws of the United States, and Treaties made,
or which shall be made, under their Authority;-to all Cases affecting Am-
bassadors, other public Ministers and Consuls;-to all Cases of admiralty
and maritime Jurisdiction--to Controversies to which the United States
shall be a Party,-to Controversies between two or more States;-between
a State and Citizens of another State--between Citizens of different
States,-between Citizens of the same State claiming Lands under Grants
of different States, and between a State, or the Citizens thereof, and foreign
States, Citizens or Subjects.
5. Verlinden, 103 S. Ct. at 1970, 1973.
6. Id. at 1971.
7. Id. at 1972. See 28 U.S.C. § 1331 (Supp. V 1981). Section 1331 provides that

"[t] he district courts shall have original jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States."

8. Verlinden, 103 S. Ct. at 1973.
9. Id. at 1974.
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This note will discuss the history, nature and constitutionality
of the FSIA to the extent that it grants federal courts jurisdiction
over suits brought by foreign plaintiffs, and whether or not such
suits arise under federal law when the rule of decision in the case
may be provided by state law. In particular, this note will discuss
the various bases of federal question jurisdiction under which the
FSIA could fit as determined by the Supreme Court's past inter-
pretations of the scope of 28 U.S.C. § 1331, and will explore the ra-
tionale behind the Court's present interpretation of the scope of
the "arising under" clause of the Constitution.

Facts and Holding

In 1975, Verlinden B.V., a Dutch corporation, became one of
several suppliers who separately contracted with the Federal Re-
public of Nigeria, agreeing to supply Nigeria with 240,000 metric
tons of cement. 10 Pursuant to the terms of the contract, the buyer,
the Nigerian government, agreed to establish an irrevocable, con-
firmed letter of credit in favor of the supplier, Verlinden, through
an Amsterdam bank." The parties further contracted that Dutch
law would govern their agreement and that any disputes concern-
ing the contract would be settled in arbitration through the Inter-
national Chamber of Commerce in Paris, France.' 2

Contrary to the terms of the agreement, Nigeria arranged for
an unconfirmed letter of credit at the Central Bank of Nigeria, 13

payable through the New York Bank of Morgan Guaranty and
Trust.14 Later that same year, the ports of Nigeria became heavily

10. Id. at 1965. See also Texas Trading & Milling Corp. v. Federal Republic of
Nigeria, 647 F.2d 300, 302-05 (2d Cir. 1981), cert. denied, 454 U.S. 1148 (1982). In 1975,
the Federal Military Government of the Federal Republic of Nigeria, anxious to im-
prove the infrastructure of its developing nation, began an intensive effort to
purchase large quantities of cement. In toto, Nigeria entered into 109 contracts,
with 68 suppliers, for the purchase of over sixteen million metric tons of cement at a
cost of nearly one billion dollars. Id. at 302-03.

11. Verlinden, 103 S. Ct. at 1965.
12. Verlinden B.V. v. Central Bank of Nigeria, 488 F. Supp. 1284, 1287 (S.D.N.Y.

1980), affid on other grounds, 647 F.2d 320 (1981), rev'd, 103 S. Ct. 1962 (1983).
13. Verlinden, 103 S. Ct. at 1965-66. "The Central Bank of Nigeria is an instru-

mentality of the Federal Republic of Nigeria. It performs functions similar to the
United States Federal Reserve and the Bank of England." Verlinden, 647 F.2d at 322
n.4.

14. Verlinden, 103 S. Ct. at 1966. Nigeria selected Morgan Guaranty and Trust
as its correspondent bank because of a long-term connection between the two by
which Morgan conducted numerous financial arrangements for the Nigerian gov-
ernment. On behalf of the Nigerian government, Morgan commonly made pay-
ments to Nigerian students studying in the United States, American creditors of the
Nigerian government, and officials of the Nigerian government serving in its em-
bassy in the United States. Texas Trading, 647 F.2d at 304.
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congested with vessels carrying cement to that country.' 5 In order
to alleviate the problem, the Central Bank of Nigeria acted unilat-
erally, and requested its New York bank to amend any outstanding
letters of credit.' 6 By taking this action the Central Bank sought to
prevent any further payments on outstanding cement contracts
unless and until all suppliers, such as Verlinden, had received ap-
proval at least two months in advance to enter Nigerian waters. 17

According to Verlinden,18 such unilateral action on the part of the
Central Bank amounted to an anticipatory breach of the letter of
credit in violation to the Uniform Customs and Practice for Docu-
mentary Credits which was to govern the letter of credit.' 9

In response to the Central Bank's actions, Verlinden com-
menced an action for breach and repudiation of the letter of credit
in the United States District Court for the Southern District of
New York.20 In its complaint, Verlinden alleged jurisdiction under
section 2(a) of the Foreign Sovereign Immunities Act.21 Section
1330(a) of the FSIA extends original jurisdiction to district courts
over "any nonjury civil action against a foreign state . . .with re-
spect to which the foreign state is not entitled to immunity under
either sections 1605-1607 of this title or under any applicable inter-
national agreement. '22

15. Verlinden, 103 S. Ct. at 1966. See also Texas Trading, 547 F.2d at 305. The
Nigerian government entered into the number of contracts it did anticipating that
only a small percentage of suppliers would actually perform under the terms of
their contracts. Nigeria, however, underestimated the ability of suppliers to per-
form under the prevailing market conditions. In the spring of 1975, Nigeria found
that its ports were incapable of accommodating the volume of traffic and was forced
to stop other imports to receive shipment on the cement contracts. Id.

16. Verlinden, 103 S. Ct. at 1966. See also Verlinden, 647 F.2d 322 nn.5 & 7.
Neither the Central Bank nor Verlinden seriously disputed the fact that the Central
Bank's actions violated Article 3 of the Uniform Customs and Practice for Docu-
mentary Credits, a document published by the International Chamber of Com-
merce, which sets forth standards of conduct governing letters of credit. Article 3
provides in part that "'an irrevocable credit ... can neither be modified nor can-
celled without the agreement of all concerned.'" Id. (quoting Uniform Customs
and Practice for Documentary Credits (1974 Revision) (Chamber of Commerce
Brochure no. 222)). Article 46 of the same document provides that" 'a credit can be
transferred only if it is expressly designated as 'transferable' by the issuing bank.'"
Verlinden, 488 F. Supp. at 1287 n.3.

17. Verlinden, 103 S. Ct. at 1966.
18. Id.
19. Id. at 1966 n.3. See also Texas Trading, 647 F.2d at 302-03 (Verlinden's ac-

tion was part of one of the largest disputes in the history of international commerce,
which also involved suits filed by American corporations under the FSIA against
Nigeria).

20. Verlinden, 103 S. Ct. at 1966.
21. Id. See 28 U.S.C. § 1330 (Supp. V 1981); see also note 143 infra for the com-

plete text of FSIA.
22. 28 U.S.C. § 1330(a).
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The Central Bank of Nigeria moved to dismiss the suit for lack
of both subject matter jurisdiction and personal jurisdiction in that
the suit was one brought by a foreign plaintiff against a foreign
state.23 The district court denied Central Bank's motion for dismis-
sal on the grounds of lack of subject matter jurisdiction.24 Al-
though the legislative history of the FSIA was unclear,2 5 the
district court held that the language of the Act was broad enough
to extend to foreignor-foreign state suits. 26 The district court, how-
ever, granted the Central Bank's motion to dismiss Verlinden's
complaint for lack of personal jurisdiction,27 holding that none of
the exceptions to the grant of sovereign immunity contained in
sections 1605-1607 of the FSIA28 were applicable to the particular
facts of the case. 29

On appeal, the United States Court of Appeals, Second Circuit,
affirmed the dismissal of the complaint, but on different grounds. 30

While the Second Circuit agreed that the FSIA was written in
terms which could allow a suit by a foreign plaintiff to be brought
under the Act, 31 the court nevertheless concluded that Congress
lacked the power to grant the federal courts jurisdiction over such
a suit.32 According to the Second Circuit, the grant of subject mat-
ter jurisdiction to the federal courts over a suit between a foreign

23. Verlinden, 488 F. Supp. at 1288.
24. Id. at 1292-93.
25. Id. at 1291.
26. Id. at 1292-93. According to the district court, since foreign plaintiffs may be

allowed to bring suit in state court, unless the FSIA is read to allow foreign plain-
tiffs to sue foreign states in federal courts, "the purpose of the removal statute
would be thwarted" if an alien could bring suit in state court and find upon removal
that the federal court lacked jurisdiction. Id. (citing J. Zeeri & Sons v. Grindlays
Bank, 37 N.Y.2d 220, 333 N.E.2d 168, 371 N.Y.S.2d 892, cert. denied, 423 U.S. 866 (1975).

27. Verlinden, 488 F. Supp. at 1302.
28. 28 U.S.C. §§ 1605-1607.
Under FSIA, aforeign state is entitled to immunity except in cases: where
immunity has been waived; where the action is based upon a commercial
activity of the foreign state having a sufficient nexus with the United
States; where rights to property taken in violation of international law are
in issue and such property has a sufficient nexus with the United States (ie
(sic), expropriation claims); where rights in property in the United States
acquired by succession or gift, or rights in immovable property in the
United States, are in issue; where certain tort and maritime issues are
involved.

Wall, Waiver of Sovereign Immunity under United States Law, INT'L. FIN. L. REV. 28,
29 (Nov. 1982).

29. Verlinden, 488 F. Supp. at 1293-1302.
30. Verlinden, 647 F.2d at 330. See notes 29-41 and accompanying text infra.

But cf. Mashayekhi v. Iran, 515 F. Supp. 41, 43 (1981). The United States District
Court for the District of Columbia indicated in dictum that a suit between aliens
could arise under the laws of the United States. Id. at 43.

31. Verlinden, 647 F.2d at 324.
32. Id. at 324-30.
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plaintiff and a foreign state could not be upheld under either the
diversity clause,33 or the arising under clause 34 of article III. These
provisions specify the types of cases and controversies over which
the federal courts shall have subject matter jurisdiction. 35 In de-
termining that a case such as Verlinden's was not one which arose
under federal law, the court of appeals subjected section 1330(a) of
the FSIA to tests developed in prior Supreme Court decisions in-
terpreting the scope of federal question jurisdiction under 28
U.S.C. § 1331.36 These tests provide that a case may arise under
federal law if: (1) federal law creates the right of action;37 (2) an
important question of federal law forms an essential part of the
plaintiff's complaint;38 or (3) the court discovers a national interest
of such importance that it becomes necessary to supplant state law
with federal common law in order to protect that interest.39 The

33. See note 4 supra.
34.. Id.
35. Verlinden, 647 F.2d 324-30.
36. Id. at 325-27.
37. See American Well Works Co. v. Layne & Bowler Co., 241 U.S. 257, 260

(1916). In an opinion delivered by Justice Holmes, the Supreme Court denied fed-
eral court jurisdiction in a case brought by the owner of a patent for damages
caused to his business. Id. at 258-61. Plaintiff claimed that the damages to his busi-
ness were caused by the defendant's slander of his patent when the defendant
threatened to sue plaintiffs customers for copyright infringement. Id. at 258. Even
though the resolution of the case would involve questions of patent validity under
federal law, the court stated that such a suit "is not itself a suit under the patent
law." Id. at 259. Even though a possible defense to the owner's suit could involve
validity of the respective patents under federal law, the Court held that these justi-
fications were "no part of the plaintiff's case." Id.

38. Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 199 (1921). In Smith, a
shareholder sued to enjoin the directors and officers of his corporation from invest-
ing in securities claimed to be illegally issued by an instrumentality of the federal
government. Id. at 195-98. Although state law created the cause of action by al-
lowing the shareholder to sue the corporate defendants, the Supreme Court upheld
jurisdiction. Id. at 201. It appeared from the statement of the plaintiff "that the
right to relief depends upon the construction or application of the Constitution or
laws of the United States. ... Id. at 199.

39. Clearfield Trust Co. v. United States, 318 U.S. 363, 367 (1943). In Clearfield,
a check issued by an agency of the federal government was stolen from the payee
and cashed on the basis of a forged endorsement. Id. at 364-65. The cashier of the
check in turn endorsed the check over to Clearfield Trust, which then presented the
check to the Federal Reserve Bank and guaranteed all prior endorsements. Id. at
365. Upon the discovery of the forgery, the Federal Reserve demanded repayment
from Clearfield Trust. Id. Clearfield refused, and the United States brought suit.
Id. Under applicable state law, the delay of the United States in notifying the de-
fendant of the forgery would have constituted a waiver of the government's right to
recover. Id. at 366. However, in upholding federal court jurisdiction, the Supreme
Court held that the rights and duties of the United States concerning the commer-
cial paper it issues are governed by federal law rather than state law. Id. See gener-
ally C. WRIGHT, LAw OF FEDERAL COURTS § 17 (4th ed. 1983).

A third group of "arising under" cases is better exemplified by the case of Biv-
ens v. Six Unknown Named Agents, 403 U.S. 388 (1971). In Bivens, the Supreme
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Second Circuit concluded that a suit such as Verlinden's, based
solely upon the FSIA, failed to meet any of these tests.4° The court
went on to hold that the case at hand, since it was based solely on a
"jurisdictional statute," did not "arise under the Laws of the
United States" as that language is used in the Constitution.4 ' This
conclusion was based on the fact that Congress is powerless to
confer jurisdiction in a particular class of cases without also enact-
ing substantive rules of decision to be applied by the federal
courts. 42 Consequently, the court of appeals did not address the
district court's finding that the Central Bank of Nigeria was enti-
tled to immunity based on a lack of personal jurisdiction.4 3

In reversing the Second Circuit, the Supreme Court held that
the FSIA was more than a purely jurisdictional statute.44 In order
to apply section 1330(a), and to determine whether or not subject
matter jurisdiction exists, the Supreme Court recognized that a
court was required to refer to sections 1605-160745 of the Act; these
sections contain the exceptions to the FSIA's broad grant of sover-
eign immunity.4 6 The Court held that this process necessarily in-
volved the application of the substantive federal law of sovereign
immunity.47 Therefore, the Court held that any suit against a for-
eign sovereign under the Act is one which arises under federal
law.

48

In its opinion, the Supreme Court openly rejected the court of
appeals' analysis concerning the breadth of the arising under

Court found that federal question jurisdiction could exist in a case where federal
law imposes a duty from which a federal remedy can be implied. Id. at 389. Accord-
ing to the Court, the fourth amendment imposed a duty on F.B.I. agents not to en-
gage in unreasonable and harassing searches and seizures. Id. at 394. From that
duty, the Court held that the petitioners could recover money damages for injuries
suffered as a result of the agent's violation of the fourth amendment. Id. at 397. But
see California v. Sierra Club, 451 U.S. 287 (1981). The Supreme Court refused to
imply a remedy for private persons who alleged a "special injury" under a federal
statute, finding that it "cannot consider the merits of a claim which Congress had
not authorized respondents to raise." Id. at 298.

40. Verlinden, 647 F.2d at 327. See notes 37-39 and accompanying text supra.
41. Verlinden, 647 F.2d at 329.
42. Id. at 328. In supporting its conclusion, the Second Circuit reasoned that if

a case brought under a purely jurisdictional statute was found to be one "arising
under a law of the United States" then the grant of diversity jurisdiction in the
Constitution would become surplusage. Id. at 329.

43. See id. at 330.
44. Verlinden, 103 S. Ct. at 1973. See also notes 208-20 and accompanying text

infra.
45. See note 28 supra.
46. Verlinden, 103 S. Ct. at 1971.
47. Id.
48. Id.
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clause of the Constitution.4 9 Without establishing the exact pa-
rameters of article III jurisdiction,50 the Supreme Court stated that
"Article III 'arising under' jurisdiction is broader than federal
question jurisdiction under § 1331 .... ,,51

BACKGROUND

The Arising Under Clause

Article III of the Constitution provides, in part, that the judi-
cial power of the federal courts "shall extend to all Cases, in Law
and Equity, arising under this Constitution, the Laws of the United
States, and Treaties made, or which shall be made, under their au-
thority .... -52 This provision is referred to as the "arising under
clause, '5 3 and cases which come within its grant of jurisdiction are
said to involve a federal question.54

Early in its history, the Supreme Court determined the power
of Congress to confer original jurisdiction on the federal courts
pursuant to the "arising under" clause in the landmark cases of
Osborn v. Bank of United States55 and Bank of the United States v.
Planter's Bank.5 6 In Osborn, the Bank of the United States
brought suit in federal court to enjoin the collection by state offi-
cials of an allegedly unconstitutional state tax on the Bank.57 The
Bank's claim was in the nature of an injunction against the tres-
pass to be made by state officials, and thus not controlled by fed-
eral law.5 8 Nevertheless, the Supreme Court sustained original
jurisdiction in the federal courts of the case. 59 In reaching this
conclusion, Chief Justice Marshall held that any claim to which the
Bank was a party would fall within the Constitution's "arising
under" grant of jurisdiction to the federal courts. 60 The Court held
that such suits would "arise under" federal law within the meaning
of article III because each suit would involve a potential federal

49. Id. at 1971-72.
50. Id. at 1971.
51. Id. at 1972.
52. See note 4 supra.
53. Mishkin, The Federal "Question" in the District Courts, 53 COLUM. L. REV.

157, 163 (1953).
54. See generally C. WRIGHT, supra note 39, at 90.
55. 22 U.S. (9 Wheat.) 738 (1824).
56. 22 U.S. (9 Wheat.) 904 (1824).
57. Osborn, 22 U.S. (9 Wheat.) at 828 (collection of a state tax on the Bank of

the United States had previously been declared unconstitutional by the Court in
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 425-37 (1819)).

58. See Osborn, 22 U.S. (9 Wheat.) at 821. See also C. WRIGHT Supra note 39, at
91.

59. Osborn, 22 U.S. (9 Wheat.) at 828.
60. Id. at 823-24. See generally Mishkin, supra note 53, at 161.
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question concerning the constitutionality of the federal statute
chartering the Bank.6 1 In addition the Court stated in dictum that
a case may arise under federal law whenever a question of federal
law "forms an ingredient of the original cause. '62 This dictum was
subsequently made a holding in Planter's Bank.63 In sustaining
federal court jurisdiction in that case over the Bank's claim under
state law, the Court held, in effect, that "arising under" jurisdiction
may exist anytime there is a "federal ingredient" somewhere in
the background of the case.64

Following these two cases, the Supreme Court has had few op-
portunities to expound on the scope of arising under jurisdiction
contained in article III.65 In 1875, Congress passed a statute, using
language parallel to that found in the Constitution,66 granting the
federal courts general federal question jurisdiction.67 This statute
was the predecessor of the current embodiment of statutory fed-
eral question jurisdiction which is codified at 28 U.S.C. § 1331.68

Since that time the Court has been primarily concerned with defin-
ing the scope of federal power under the statute, rather than under
the Constitution.69

In its decisions determining the extent of statutory arising
under jurisdiction, the Supreme Court has never demarcated the
precise boundaries occupied by either the statute or the Constitu-
tion.70 The Court has indicated, however, that the Constitution
and the statute are not coterminous. 71 In its opinions the Court
has stated that the statute must, because of its nature, be con-
strued more narrowly than the Constition.72 Thus, limitaions
placed on statutory arising under jurisdiction are not limitations

61. Osborn, 22 U.S. (9 Wheat.) at 823-24. See generally Mishkin, supra note 53,
at 161; C. WRIGHT, supra note 39, at 91. Prof. Wright contends that Congress had the
power to confer jurisdiction over a case like Osborn, because "the bank was assert-
ing a claim under the federal Constitution, which would suffice for jurisdiction
under any test." Id.

62. Osborn, 22 U.S. (9 Wheat.) at 823.
63. 22 U.S. (9 Wheat.) at 905.
64. Id. at 910.
65. Verlinden, 647 F.2d at 325. See generally C. WRIGHr, supra note 39, at 90-98.
66. Act of March 3, 1875, § 1, 18 Stat. 470 (current version 28 U.S.C. § 1331 (1976 &

Supp. V 1981)). For text of § 1331, see note 7 supra.
67. See note 7 supra.
68. Id.
69. Verlinden, 647 F.2d at 325. See also C. WRIGHT, supra note 39, at 92-93.
70. See C. WRIGHT, supra note 39, at 91.
71. Powell v. McCormack, 395 U.S. 486, 515 (1969). "We have noted that the

grant of jurisdiction in § 1331(a), while made in the language used in Art. III, is not
in all respects co-extensive with the potential for federal jurisdiction found in Art.
III." Id.

72. Romero v. International Terminal Operating Co., 358 U.S. 354, 379 (1959).
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on the jurisdiction of the federal courts under the Constitution.7 3

The Doctrine of Sovereign Immunity

The doctrine of sovereign immunity has a long and varied his-
tory. 74 The first major United States case concerning the applica-
tion of the doctrine was The Schooner Exchange v. M'Faddon.75

The Schooner Exchange is often cited as the case setting forth the
"absolute theory" of sovereign immunity.76 However, in light of
later developments in the doctrine,77 it is probably better to view
the case as Professor von Mehren suggests, as "the classical ex-
pression of the waiver theory. s7 8 In The Schooner Exchange, a
French warship which had been damaged by storms sought refuge
in a Philadelphia port to effect repairs. 79 American citizens seized
the vessel and claimed that it was an American ship, the Ex-
change, which had been illegally confiscated by the French.80

Speaking for the Court, Chief Justice Marshall set out the funda-
mental principles and propositions of sovereign immunity which
would guide the application of the doctrine into the twentieth cen-
tury.81 One of these fundamental propositions was that "the juris-
diction of a nation within its own territory is necessarily exclusive
and absolute.8 2 A nation could, however, at its own discretion,
place limitations on its own jurisdiction.8 3 Under Chief Justice
Marshall's theory-because the domestic sovereign chose to limit
or waive the exercise of its exclusive jurisdiction 8'--a foreign sov-
ereign was considered to be immune from suit unless it consented
to the action. 85

73. Id. at 379 n.51.
74. Flota Maritima Browning de Cuba v. Motor Vessel Ciudad, 335 F.2d 619, 622-

23 (4th Cir. 1964).
75. 11 U.S. (7 Cranch) 116 (1812).
76. See, e.g., Carl, Suing Foreign Governments in American Courts: The United

States Foreign Sovereign Immunities Act in Practice, 33 S.W. L.J. 1009, 1011 (1979);
Note, The Foreign Sovereign Immunities Act f11976: Giving the Plaintiff His Day in
Court, 46 FORDHAM L. REV. 543, 544-45 (1977); Annot., 25 A.L.R.3d 322, 332 (1969).

77. See notes 98-138 and accompanying text infra.
78. von Mehren, The Foreign Sovereign Immunities Act of 1976, 17 COLUM. J.

TRANSNAT'L L. 33, 35 (1978).
79. The Schooner Exchange, 11 U.S. (7 Cranch) at 118.
80. Id. at 117.
81. See von Mehren, supra note 78, at 39.
82. The Schooner Exchange, 11 U.S. (7 Cranch) at 136.
83. Id.
84. Id. at 137.
85. See id. at 138. See also Guaranty Trust Co. v. United States, 304 U.S. 126, 134

(1938); Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562, 572 (1926); In re Investigation of
World Arrangements Etc., 13 F.R.D. 280, 289-90 (D.D.C. 1952); Chemical Natural Re-
sources Inc. v. Republic of Venezuela, 420 Pa. 134, 158, 215 A.2d 864, 873 (1966).

In applying the doctrine of sovereign immunity, American courts have recog-
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In The Schooner Exchange, the Court dismissed the suit on the
theory that an immunity for public warships from the jurisdiction
of American courts was implied or presumed to have been
granted.8 6 In dismissing the suit, however, the Court added an-
other principle to the doctrine. According to Marshall, the nation
extending immunity to a foreign sovereign is, at any time, capable
of "destroying the implication."8 7 Sovereign immunity was thus
not held to be a Constitutional command;88 rather, it was said to
have been extended by the United States chiefly out of grace and
comity.

89

nized that the immunity either expressly or impliedly granted by the domestic sov-
ereign, The Schooner Exchange, 11 U.S. (7 Cranch) at 136, could be waived by the
foreign sovereign either expressly, see, e.g., Rich v. Naviera Vacuba, S.A., 197 F.
Supp. 710, 719-20 (E.D. Va.) (a foreign sovereign's attorney may by entering into a
stipulation, and confessing judgment, waive the sovereign's immunity), affid, 295
F.2d 24 (4th Cir. 1961); Pacific Molasses Co. v. Comite De Ventas De Miles, 30 Misc.
2d 560, 219 N.Y.S.2d 1018, 1020 (N.Y. Sup. Ct. 1961) (a contractual consent to be sued
may constitute a waiver of sovereign immunity); or impliedly, see, e.g., Flota Mari-
tima Browning de Cuba v. Snobl, 363 F.2d 733, 737 (4th Cir.), cert. denied, 385 U.S.
837 (1966). The making of a general appearance may constitute the waiver of sover-
eign immunity. Cf. Ervin v. Quinanilla, 99 F.2d 935, 938 (5th Cir. 1938), cert. denied,
306 U.S. 653 (1939). The making of a special appearance does not constitute an im-
plied waiver of sovereign immunity. Et Ve Balik Kurumu v. B.N.S. Internat'l Sales
Corp., 25 Misc. 2d 299, 204 N.Y.S.2d 971, 979 (N.Y. Sup. Ct. 1960) (a waiver of immu-
nity may be implied where a business agency of a foreign sovereign invokes the
jurisdiction of United States courts by initiating a suit upon a business contract),
aff'd, 233 N.Y.S.2d 1013, 17 A.D.2d 927 (1962). National City Bank v. Republic of
China, 348 U.S. 356, 364 (1955) (a foreign state impliedly waives its sovereign immu-
nity on counterclaims by initiating suit in the United States).

86. The Schooner Exchange, 11 U.S. (7 Cranch) at 146.
87. Id.
88. National City Bank v. Republic of China, 348 U.S. at 359.
As expounded in The Schooner Exchange, the doctrine is one of implied
consent by the territorial sovereign to exempt the foreign sovereign from
its 'exclusive and absolute' jurisdiction, the implication deriving from stan-
dards of public morality, fair dealing, reciprocal self-interest, and respect
for the 'power and dignity' of the foreign sovereign.

Id. at 362.
89. Guaranty Trust, 304 U.S. at 134. See Verlinden, 103 S. Ct. at 1967. In The

Schooner Exchange, Chief Justice Marshall expressed the principle of comity as
related to the doctrine of sovereign immunity in the following manner:

The world being composed of distinct sovereignties, possessing equal
rights and equal independence, whose mutual benefit is promoted by inter-
course with each other, and by the interchange of those good offices which
humanity dictates and its wants require, all sovereigns have consented to a
relaxation in practice, in cases under certain peculiar circumstances, of
that absolute and complete jurisdiction within their respective territories
which sovereignty confers.

11 U.S. (7 Cranch) at 136. This perfect equality and absolute independence of sover-
eigns, and this common interest impelling them to mutual intercourse, and an in-
terchange of good offices with each other, have given rise to a class of cases in which
every sovereign is understood to wave the exercise of a part of that complete exclu-
sive territorial jurisdiction, which has been stated to be the attribute of every na-
tion. Id. at 137. In a later opinion the Supreme Court described comity as "neither
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Although the immunity impliedly granted in The Schooner Ex-
change extended only to public warships of a foreign sovereign, 90

over the next several years the immunity available to foreign sov-
ereigns was gradually expanded, and in practice became
"absolute."9 1

In the case of United States v. Diekelman,92 the Supreme
Court specified the reasons underlying the doctrine of sovereign
immunity.9 3 In that case the Court said that if a citizen of a nation
was wronged by the actions of a foreign sovereign, the only re-
course would be to present the claim through his or her own gov-
ernment. 94 If any action was to be taken to redress the wrong, it
was assumed that they would be more properly handled govern-
ment to government, through the appropriate diplomatic chan-
nels. 95 Dealt with in this manner, the offending sovereign had the
option to ignore the claim, submit it to arbitration, open its own
courts to the plaintiff, or submit itself to the jurisdiction of the
plaintiff's nation.96 Thus, in Diekelman, the Court acknowledged
that the question of immunity was inextricably tied to the foreign
affairs of a nation.97

In the 1940's, in the cases of Ex parte Peru,98 and Republic of
Mexico v. Hoffman,99 the Supreme Court further acknowledged
that the granting of sovereign immunity was not always a judicial
question, but rather one which oftentimes should be left to the dis-
cretion of the political branches of our government. 0 0 In Ex parte
Peru, the Supreme Court reversed a determination of a waiver of
immunity on the part of the Peruvian government on the basis of a
certification issued by the State Department that a claim of immu-
nity should be granted. 10 Because the Court acquiesed to the
granting of immunity, without questioning the basis of the State
Department's decision, the Court, in effect, established a new prin-

a matter of absolute obligation, on the one hand, nor of mere courtesy and goodwill,
upon the other." Banco National de Cuba v. Sabbatino, 376 U.S. 398, 409 (1963) (cit-
ing Hilton v. Guyot, 159 U.S. 113, 163-64 (1894)).

90. See Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562, 573 (1926); id. at 574-76.
91. In Berizzi Bros., the Supreme Court extended sovereignty to the merchant

ships of a friendly foreign state, finding that they served a public purpose. Id. at
574-76. See Flota Maritima Brouming de Cuba, 336 F.2d at 623.

92. 92 U.S. 520 (1875).
93. Id. at 524.
94. Id.
95. Id.
96. Id.
97. See id. See also Carl, supra note 76, at 1011 n.13.
98. 318 U.S. 578 (1943).
99. 324 U.S. 30 (1945).

100. von Mehren, supra note 78, at 40.
101. Ex Parte Peru, 318 U.S. at 588-89.
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ciple in the doctrine of sovereign immunity. 10 2 In determining
when immunity would be granted, the courts would first look to
the State Department for recommendations. 10 3

This principle was borne out in Republic of Mexico v. Hoffman,
where a claim of immunity was denied when it was not accompa-
nied by a suggestion to that effect by the State Department. 10 4 In
the words of the majority opinion, it was not for the courts to "deny
an immunity which our government has seen fit to allow, or to al-
low an immunity on new ground which the government has not
seen fit to recognize."' 1 5 Thus, the Court established a political
question restrictions on its power to make determinations on the
question of sovereign immunity. This was due to the sensitive na-
ture of foreign relations, an area the Court deemed better left to
the executive branch of government. 10 6

Thus, by the 1940's there existed two discernible trends in the
doctrine of sovereign immunity. 0 7 First, "absolute immunity" in
practice remained the principle characteristic of the American ap-
plication of the doctrine. 10 8 Second, determinations of immunity
were largely left to the executive branch of government, namely,
the State Department acting upon the recommendations of the
President and the Secretary of State.10 9

In 1952, in recognition of both changing economic realities and
the changing role of sovereigns, 1 0 the State Department an-

102. Weber, The Foreign Sovereign Immunities Act of 1976; Its Origin, Meaning
and Effect, 3 YALE STUDIES IN WORLD PUBLIC ORDER 1, 9 (1976).

103. Id. According to the Court in Ex parte Peru, it had become an accepted
practice for foreign governments to present their claims for immunity to the State
Department. 318 U.S. at 588. See, e.g., Compania Espanola de Navegacion Maritima,
S.A. v. The Navemar, 303 U.S. 68, 74-75 (1938); Ex parte Muir, 254 U.S. 522, 533 (1921).

The Court, however, in Ex parte Peru, also stated that in the absence of the
approval of sovereign immunity by the executive branch, the Court retained ability
to decide whether to grant immunity by the executive branch. 318 U.S. at 587-88.

104. 324 U.S. at 36-38.
105. Id. at 35. Mexico v. Hoffman, however, failed to expressly overrule the

Court's earlier opinion in Berizzi Bros, where the Court granted immunity under
circumstances in which the State Department had recommended that no immunity
be granted. Id. at 35 n.1.

106. Id. at 35.
107. von Merhren, supra note 78, at 41.
108. Id.
109. Id. The predominant cases developing the doctrine of sovereign immunity

have arisen in in rem actions in admirality involving vessels owned by foreign gov-
ernments. Comment, The Jurisdictional Immunity of Foreign Sovereigns, 63 YALE
L.J. 1148, 1150 (1954).

110. Id. at 359. Victory Transport Inc. v. Comisaria General, 336 F.2d 354, 358 (2d
Cir. 1964), cert. denied, 381 U.S. 934 (1965). The doctrine of sovereign immunity
originated at a time when the power and prestige of a state were centered on a
sovereign who theoretically could do no wrong. As international commerce and ex-
change grew, and the nature and functions of the heads of state underwent dra-

[Vol. 17



FEDERAL QUESTION JURISDICTION

nounced a shift in policy concerning the granting of sovereign im-
munity."' In what later was to become known as the "Tate
Letter," Acting Legal Advisor Jack B. Tate advised the Acting At-
torney General, Philip B. Perlman, that the State Department
would no longer follow the "absolute theory" of sovereign immu-
nity.112 Rather, a "restrictive theory" of sovereign immunity would
be applied under which the State Department would recommend
that immunity be granted by the courts only for the public acts of a
sovereign. 113 Sovereign immunity was thereafter to be denied a
sovereign in cases involving its private or commercial acts." 4 This
theory was adopted to address the needs of individuals involved in
business with foreign governments by providing them with forums
to settle legal disputes arising out of the foreign state's private,
commercial acts." 5 At the same time the "restrictive theory" was
intended to allow a foreign state the freedom to perform its public
functions relieved of the concern of being summoned before a
United States court to answer for those acts." 6

Apart from announcing general principles, however, the Tate
Letter failed to provide the standards necessary for the courts, or a
foreign state, to distinguish between a state's private acts and a
state's public acts." 7 The absence of standards and guidelines,
therefore, resulted in inconsistent decisions. 118 The results

matic evolution, it became increasingly apparent that the "absolute theory" of
sovereign immunity had outlived its usefulness. Id. at 357. See also Chemical Natu-
ral Resources, 420 Pa. at -, 215 A.2d at 889 (Musmanno, J., dissenting) ("The Sover-
eign Immunity Rule is a Relic of the Law, overdue for interment in a Legal
Museum"). Id.

111. Letter from Jack B. Tate, Acting Legal Advisor of the Department of State,
to Philip B. Perlman, Acting Attorney General, (May 19, 1952), 26 DEP'T STATE BuLL.
984 (1952), reprinted in Alfred Dunhill of London, Inc. v. Cuba, 425 U.S. 682, 711-15
(1976) (Appendix 2 to opinion of White, J.).

112. Alfred Dunhill, 425 U.S. at 711. See also Chemical Natural Resources, 420
Pa. at 158, 215 A.2d at 875; von Mehren, supra note 78, at 41.

113. Alfred Dunhill, 425 U.S. at 711, 714.
114. Id. See also Victory Transport, 336 F.2d at 358.
115. Victory Transport, 336 F.2d at 360.
116. Id.
117. Id. at 359. See also von Mehren, supra note 78, at 41.
118. See Note, supra note 76, at 548-49. See, e.g., Rich v. Naviera Vacuba, S.A.,

197 F. Supp. 710, 726 (E.D. Va) (claims against a merchant vessel arising out of a
foreign state's commercial activities were dismissed by the Court upon their recom-
mendation of the State Department), affd, 295 F.2d 24 (4th Cir. 1961); Chemical Nat-
ural Resources, 420 Pa. at -, 215 A.2d at 864. The Supreme Court of Pennsylvania
accepted the State Department's suggestion of immunity for certain commercial
activities of the Republic of Venezuela. Id. at 877. In dismissing the suit, the Penn-
sylvania Supreme Court observed that the State Department had quietly "aban-
doned the 'revised and restricted policy' set forth in the Tate letter .... and had
substituted instead ad hoc interpretations of the restrictive theory on a case by case
basis. Id. at 876. But see Petrol Shipping Corp. v. Kingdom of Greece, 360 F.2d 103,
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achieved under the "restrictive theory" oftentimes correlated not
with the public or private nature of the foreign state's acts, but
rather with the amount of political pressure the foreign state ex-
erted on the State Department.119

The Foreign Sovereign Immunities Act

In 1976, when Congress passed the Foreign Sovereign Immuni-
ties Act, 120 codifying the restrictive theory of sovereign immunity,
its aim was two-fold.12 ' First, the FSIA was enacted to officially
align United States policy regarding sovereign immunity with the
practices followed by a majority of Western European countries.122

Shortly after the conclusion of the Second World War, American
government personnel and private citizens alike increasingly
found themselves either subject to liability or unable to sue a for-
eign state in Europe, based upon the application of a "restrictive
theory" of sovereign immunity by European courts. 123 Second, the
FSIA was passed to shift the determination of sovereign immunity
to the courts and away from the State Department. 24 When both

110 (2d Cir. 1966), cert. denied, 385 U.S. 931 (1966); Victory Transport, 336 F.2d at 364;
Rovin Sales Co. v. Socialist Republic of Romania, 403 F. Supp. 1298, 1303 (N.D. Ill.
1975); Ocean Transport Co. v. Government of Republic of Ivory Coast, 269 F. Supp.
703, 706 (E.D. La. 1967). In the above three cases, immunity was denied to foreign
sovereigns by the lower courts where purely commercial transactions of foreign
states were involved.

However, in 1976, the Supreme Court stated in Alfred Dunhill that the 'restric-
tive theory' of sovereign immunity appears to be generally accepted as the prevail-
ing law in this country." 425 U.S. at 703. See generally, Note, supra note 118, at 548-
49.

119. Verlinden, 103 S. Ct. at 1968. See Rich v. Navieria Vacuba S.A., 295 F.2d at
25-26 (the State Department recommended that immunity be granted to the Cuban
government for commercial transactions because it did not wish to upset diplo-
matic negotiations for the return of a hijacked United States airliner being retained
in Cuba). See also Note, supra note 118, at 549; Hearings on H.R. 11315 before the
Subcomm. on Administrative Law and Government Relations of the House Comm.
of the Judiciary, 94th Cong., 2d. Sess. 34-35 (1976) (testimony of Monroe Leigh, Le-
gal Advisor, Department of State).

120. Foreign Sovereign Immunities Act of 1976, Pub. L. No. 94-583, 90 Stat. 2891
(codified at 28 U.S.C. §§ 1330, 1332(e), 1391(f), 1331(d), 1602-1611).

121. See Behiring Int'l Inc. v. Imperial Iranian Air Force, 475 F. Supp. 383, 388
(D.N.J. 1979).

122. See id. See also H.R. REP. No. 1487, 94th Cong., 2d Sess. 1, 9, reprinted in
1976 U.S. CODE CONG. & AD. NEWS 6604, 6607.

123. H.R. REP., supra note 122, at 9, reprinted in U.S. CODE CONG. & AD. NEWS at
6607.

124. Behring Internat'l, 475 F. Supp. at 388. See also H.R. REP., supra note 122, at
8, reprinted in U.S. CODE CONG. & AD. NEws at 6606.

A principal purpose of this bill is to transfer the determination of sovereign
immunity from the executive branch to the judicial branch, thereby reduc-
ing the foreign policy implications of immunity determinations and assur-
ing litigants that these often crucial decisions are made on purely legal
grounds and under procedures that insure due process.
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the United States government and American citizens abroad be-
came involved in litigation, they discovered that determinations of
sovereign immunity, often crucial to a case, were largely made by
the foreign courts. 125 This process stood in sharp contrast to the
bifurcated procedure followed in the United States. 126 Foreign
sovereigns commonly had two avenues in which to pursue their
claims for immunity in the United States-through the State De-
partment or through the courts. 27 In response to the above
problems and inconsistencies, Congress enacted the FSIA. 128 Its
primary purpose, as stated in the legislative history, was to "pro-
vide when and how parties can maintain a lawsuit against a foreign
state or its entities in the courts of the United States and to pro-
vide when a foreign state is entitled to sovereign immunity."' 29

Under the terms of the FSIA, immunity will be accorded to a

Id. at 7, reprinted in U.S. CODE CONG. & AD. NEWS at 6606.
125. H.R. REP., supra note 108, at 7, 9, reprinted in U.S. CODE CONG. & AD. NEWS

at 6606-07.
126. Victory Transport, 336 F.2d at 358. The court stated:

A claim of sovereign immunity may be presented to the court by either of
two procedures. The foreign sovereign may request its claim of immunity
be recognized by the State Department, which will normally present its
suggestion to the court through the Attorney General or some law officer
acting under his direction. Alternatively, the accredited and recognized
representative of the sovereign may present the claim of sovereign immu-
nity directly to the court.

Id.
127. Id. See also H.R. REP., supra note 108, at 8, reprinted in U.S. CODE CONG. &

AD. NEWS at 6607.
128. See note 3 supra. See also Note, supra note 118, at 550.

The FSIA was the product of many years of work by the Departments of
State and Justice, in consultation with members of the bar and the aca-
demic community. Study of possible legislation began in the mid-1960's. In
the early 1970's, a number of draft bills were prepared and submitted for
comment to many authorities and practitioners in the international law
field. On January 31, 1973, a bill (H.R. 3493) was introduced in the 93d Con-
gress, and referred to the Committee on the Judiciary. The bill H.R. 3493
was the subject of a subcommittee hearing on June 7, 1973. Although ex-
tensive advice had already been obtained from the private sector, in the
course of the subcommittee's consideration it became apparent that a few
segments of the private bar had not been fully consulted. It was pointed
out that the 93d Congress bill contained some technical deficiencies which
could be remedied-particularly with respect to maritime cases and the ju-
risdictional provisions. The American Bar Association at the August 1976
meeting of its House of Delegates adopted a resolution urging approval of
H.R. 11315. The letter of that association indicating its support is set out at
the end of his report.

The [FSIA] contains revised language. It is essentially the same bill as
was introduced in 1973, except for the technical improvements that have
been made in the interim.

H.R. REP., supra note 108, at 9, 10, reprinted in U.S. CODE CONG. & AD. NEWS at 6608.
129. H.R. REP., supra note 108, at 6, reprinted in U.S. CODE CONG. & AD. NEWS at

6604. See also Velidor v. L/P/G Benghazi, 653 F.2d 812, 817 (3d Cir. 1981).
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foreign state 130 from the jurisdiction of the United States,'3 ' unless
one of the following circumstances exists:, immunity has been
waived by the foreign state, 3 2 the foreign state has become in-
volved in commercial activities having a direct connection with the
United States, 133 rights to property confiscated in violation of inter-
national agreements are at issue and such property has sufficient
connection with the United States, 34 or where certain maritime
liens 13 or specified tort claims 36 are being pursued by a plaintiff.

. In order for a court to obtain jurisdiction over a foreign state
under the Act, the following criteria must be met: the court must
have subject matter jurisdiction over the suit, personal jurisdiction
over the parties to the suit, and service of process must be made in
accordance with the notice provisions contained in the statute. 137

In Verlinden, arguments before both the lower courts and the
Supreme Court focused on the first two criteria. 38

ANALYsIs

The first issue the Supreme Court had to resolve in Verlinden
was whether under the FSIA the foreign citizenship of a plaintiff
was enough, in and of itself, to defeat jurisdiction in the federal
courts over a suit against a foreign state. 13 9 There was no disagree-
ment between the lower courts over this issue.140 Both the district
court and the Second Circuit held that the language of the FSIA
was broad enough to encompass a suit brought by a foreign plain-
tiff.14 1 After its own examination of the relevant legislative history
and specific statutory language of the FSIA, the Supreme Court
agreed with the conclusion reached by the lower courts. 42

Section 1330(a) on its face makes no specific mention of the

130. According to 28 U.S.C. § 1603(a), "A 'foreign state' . includes a political
subdivision of a foreign state or an agency or instrumentablity of a foreign
state .. " Id.

131. 28 U.S.C. § 1604 (Supp. V 1981).
132. Id. § 1605(a)(1).
133. Id. § 1605(a)(2).
134. Id. § 1605(a)(3).
135. Id. § 1605(b).
136. Id. § 1605(a) (5) (B).
137. Kane, Suing Foreign Sovereigns: A Procedural Compass, 34 STAN. L. REV.

385, 388 (1982). See also Note, Suits by Foreigners Against Foreign States in United
States Courts: A Selective Expansion of Jurisdiction, 90 YALE. L.J. 1861, 1864 (1981).

138. See notes 23-29 and 30-43 and accompanying text supra. See also notes 139-
259 and accompanying text infra.

139. 103 S. Ct. at 1969.
140. Verlinden, 488 F. Supp. at 1292-93; Verlinden, 647 F.2d at 324.
141. Verlinden, 488 F. Supp. at 1292-93; Verlinden, 647 F.2d at 324.
142. 103 S. Ct. at 1969.
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citizenship of prospective plaintiffs under the Act.143 It grants orig-
inal jurisdiction to the district court over "any nonjury civil action
against a foreign state."'1 The Supreme Court could have ended
its analysis of this issue with a literal interpretation of the stat-
ute,145 which appears on its face to be clear and unambiguous. 146

However, the Court conducted an examination of the relevant leg-
islative history to discern any possible limitations implicit in the
Act based upon a plaintiff's citizenship. 147 Based on this examina-
tion the Court concluded that the legislative history was far less
precise as to the intended scope of the Act than the words of the
statute would indicate."48

Throughout the legislative history of the FSIA Congress used
very general terms when describing the FSIA's purpose and func-
tion.' 49 The House Report states that the FSIA was to provide ju-
risdiction over any claim to which the foreign sovereign would not
be eligible for immunity. 150 The same report also states that one of
the purposes of the Act was to provide a means by which "parties
can maintain a law suit against a foreign state or its entities.' 51

However, the House Report also states that one of the goals of the
FSIA was specifically to address the concerns of American citizens
who were becoming increasingly involved in litigation abroad with
foreign sovereigns and entities, 152 by ensuring their access to the
courts.

1 5 3

In addition to the above references, all cited by the Supreme
Court, further references made in the legislative history, and other
arguments not specifically mentioned in the Court's opinion, serve

143. 28 U.S.C. § 1330(a) (Supp. V 1981). Section 1330(a) provides that:
(a) The district court shall have original jurisdiction without regard

to amount in controversy of any nonjury civil action against a foreign state
as defined in section 1603(a) of this title as to any claim for relief in per-
sonam with respect to which the foreign state is not entitled to immunity
either under sections 1605-1607 of this title or under any applicable interna-
tional agreements.

144. Id. (emphasis added).
145. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 183 n.29 (1978). "When con-

fronted with a statute which is plain and unambiguous on its face, we ordinarily do
not look to legislative history as a guide to its meaning." Id. (citing Ex parte Col-
lette, 337 U.S. 55, 61 (1949)).

146. Verlinden, 103 S. Ct. at 1969.
147. Id.
148. Id.
149. See notes 121-29 and accompanying text supra.
150. H.R. REP., supra note 122, at 13, reprinted in U.S. CODE CONG. & AD. NEWS

at 6611.
151. See note 129 supra (emphasis added).
152. H.R. REP., supra note 122, at 6, reprinted in U.S. CODE CONG. & AD. NEWS at

6605.
153. Id.
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to illuminate this issue. In its brief to the Supreme Court the Cen-
tral Bank of Nigeria argued that when the lower courts examined
the legislative history of the Act they overlooked the passage in the
House Report which Congress cited as its authority for enacting
the statute.15 4 As its authority for passing the FSIA, Congress spe-
cifically referred to its power pursuant to article III, section 2, di-
versity jurisdiction. 5 5 According to the Central Bank of Nigeria,
"[t] his clear reference supports the conclusion that Congress did
not intend the jurisdiction of the district courts to exceed the limits
of the provision cited.' 5 6 According to an early Supreme Court
decision, Mossman v. Higginson,157 this clause of the Constitution
excludes suits between aliens. 5 8 Therefore, the Central Bank con-
.tended that since Congress had cited this particular provision, it
must have been aware of the limitations on its authority to confer
jurisdiction thereunder.159 Hence, Congress could not have in-
tended to grant jurisdiction-beyond Constitutional limits160-al-
lowing a foreign plaintiff to bring suit under the FSIA.161

A further point worth noting--one not referred to by the
Supreme Court in its discussion of this first issue-was made by
President Ford when he signed the FSIA into law.162 When the
President signed the bill he stated:

[T] his statute will also make it easier for our citizens and
foreign governments to turn to the courts to resolve ordi-
nary legal disputes. In this respect, the. . .[FSIAJ carries
forward a modern and enlightened trend in international
law. And it makes this development in the law available to
all American citizens.163

Even if Congress did not intend to exclude foreign plaintiffs from
bringing suit under the FSIA, the above statement at least indi-
cates that suits such as Verlinden's were not, in the view of the
President, the focus of the legislation.164

154. Respondent's Brief in Opposition at 6, Verlinden B.V. v. Central Bank of
Nigeria, 103 S. Ct. 1962 (1983).

155. H.R. REP., supra note 122, at 12, reprinted in 1976 U.S. CODE CONG. & AD.
NEWS at 6611.

156. Respondent's Brief in Opposition, supra note 154, at 7.
157. 4 U.S. (4 Dall.) 12 (1800).
158. Id. The Constitution nowhere gives jurisdiction in suits between an alien

and an alien. Id. at 13-14.
159. Respondent's Brief in Opposition, supra note 154, at 7.
160. Hodgson & Thompson v. Bowerbank, 9 U.S. (5 Cranch) 330 (1809).
161. Note, Federal Question Jurisdiction Over Actions Brought by Aliens

Against Foreign States, 15 CORNELL INT'L L. J. 463, 479 (1982).
162. Statement by the President on Signing H.R. 11315 into Law, 12 WEEKLY

COMP. PRES. Doc. (Oct. 22, 1976).
163. Id. (emphasis added).
164. See id.
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Notwithstanding the above references, which indicate that
American citizens were the primary plaintiffs intended to be
benefitted by the FSIA, the Supreme Court concluded that the leg-
islative history, when considered as a whole, failed to reveal any
intention on the part of Congress to limit jurisdiction under the
Act to actions brought by American citizens. 165

The Supreme Court's analysis of this issue may be correct and
in accord with its prior decisions describing the role of the Court
concerning questions of statutory construction.166 The Court has
stated that in determining the scope of a statute, the Court looks
first to its language; if that language is unambiguous, then, in the
absence of a "clearly expressed legislative intention to the con-
trary, that language must ordinarily be regarded as conclusive."'167

However, as pointed out by the district court,168 and by at least one
commentator, 169 the fact that the legislative history fails to reveal a
clear congressional expression on the issue of a plaintiff's citizen-
ship is probably due to the fact that the drafters of the legislation
never gave it serious consideration. 170

Even though the Supreme Court should have given more thor-
ough consideration to the arguments made by the Bank, it is still
possible to say that the presence of aliens on both sides of a suit
under the FSIA would not necessarily defeat the expressed con-
gressional intention to provide American citizens with a forum in
which to sue foreign sovereigns.' 7 ' One of the stated purposes of
the FSIA was to protect American trade and investment abroad. 72

A significant amount of this trade and investment, however, is con-
ducted through affiliates and subsidiaries of American corpora-
tions.1 73 Therefore, to effectuate one of Congress' purposes in
passing the FSIA, the statute must be read to encompass suits

165. Verlinden, 103 S. Ct. at 1969.
166. See, e.g., Ford Motor Credit Co. v. Cenance, 452 U.S. 155, 158 n.3 (1981); Con-

sumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) (the lan-
guage of a statute controls its construction).

167. Consumer Prod. Safety Comm'n, 447 U.S. at 108.
168. Verlinden, 448 F. Supp. at 1291.
169. Kane, supra note 137, at 389. Contra 1 J. MOORE, W. TAGGART & J. WICKER,

MOORE'S FEDERAL PRACTICE 0.66(4) (2d. ed. 1981). Prof. Moore, citing to the H.R.
Rep. No. 1487, asserts that it was the plain intention of Congress "to confer on the
district court jurisdiction of an action by an alien against a foreign state if the action
otherwise meets the requirements of [§ 13301." Id.

170. Kane, supra note 137, at 389.
171. See 1 Brief for Petitioner at 13, Verlinden B.V. v. Central Bank of Nigeria,

103 S. Ct. 1962 (1983).
172. H.R. REP., supra note 122, at 6, 7, reprinted in 1976 U.S. CODE CONG. & AD.

NEWS at 6604-05.
173. Brief for the United States as Amicus Curiae at 15, Verlinden B.V. v. Cen-

tral Bank of Nigeria, 103 S. Ct. 1962 (1983).
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brought by alien plaintiffs, many of which could be American sub-
sidiaries, incorporated not under the laws of the United States, but
in any foreign country. 174 If the FSIA is not given such an interpre-
tation, many suits, which in reality are between United States in-
terests and a foreign state, technically would be excluded from the
Act.1

75

Another argument which was raised by Verlinden, and not ad-
dressed by the Supreme Court, revolves around international law.
Verlinden argued that the United States was duty bound to open
its courts to certain foreign plaintiffs due to the terms of treaties
and international agreements which the United States has signed
with most of the nations it deals with in international commerce.176

In this particular case, it was argued that Verlinden was the benefi-
ciary of a Treaty of Friendship and Commerce between the
Netherlands and the United States. 177 Article V of that treaty spe-
cifically states that "nationals and companies of either Party shall
be accorded national treatment with respect to access to the courts
of Justice ... of the other Party .... ,,178 Verlinden argued there-
fore that section 1330 of FSIA must be construed to permit a suit
by a foreign national or company under circumstances where a
United States national or company would be granted access to the
courts of the treaty partner.179 If such access is not accorded to the
foreign company, the United States could conceivably be in breach
of the treaty. 8 0 Verlinden argued, based on Cook v. United
States,181 that absent any Congressional intention to abrogate this
longstanding treaty, the Supreme Court was required to give it
effect.

18 2

Although the Supreme Court, based on traditional methods of
statutory construction,18 3 arguably reached a proper conclusion
that the presence of a foreign plaintiff did not, by itself, work to
defeat jurisdiction, the Court could have buttressed its holding by

174. Brief for Petitioner at 13, Verlinden B.V. v. Central Bank of Nigeria, 103 S.
Ct. 1962 (1983).

175. Id.
176. Id. at 13-14.
177. Treaty of Friendship, Commerce and Navigation, March 27, 1956, United

States-Netherlands, art. V, 8 U.S.T. 2043, 2048-49, T.I.A.S. No. 3942.
178. Id. at 2048.
179. Brief for Petitioner at 14, Verlinden B.V. v. Central Bank of Nigeria, 103 S.

Ct. 1962 (1983).
180. Id.
181. 288 U.S. 102 (1933).
182. Id. at 120. "A treaty will not be deemed to have been abrogated or modified

by a later statute unless such purpose on the part of Congress has been clearly
expressed." Id. (citations omitted).

183. See notes 166-67 and accompanying text supra.
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adding the above arguments concerning international commerce
and international law.

The central issue presented to the Court in Verlinden, how-
ever, was not whether foreign plaintiffs were encompassed within
the terms of the FSIA. 184 Rather the "core question"'18 5 faced by
the Court was whether Congress possessed the power to grant ju-
risdiction to the federal courts over suits between a foreign plaintiff
and a foreign state.186 More precisely, the question raised in Ver-
linden was "whether Congress exceeded the scope of Article III of
the Constitution by granting federal courts subject matter jurisdic-
tion over certain civil actions by foreign plaintiffs against foreign
sovereigns where the rule of decision may be provided by state
law."1

87

The scope of Congress' power to grant jurisdiction is limited to
two sources in article III: the diversity clause'8 8 and the "arising
under" clause. 89 At the outset of its decision, the Supreme Court
agreed with Second Circuit that the diversity clause did not sup-
port the exercise of jurisdiction at issue in this case.1 90 As the
Court noted, suits solely between two aliens are omitted from the
reach of federal judicial power under this clause. 19 1 The only other
appropriate basis for jurisdiction, were it to be found, was the
"arising under" clause.192 In Verlinden, the Supreme Court unani-
mously found the arising under clause of article III to be the
proper constitutional foundation for the statutory grant of subject
matter jurisdiction at issue.193

When the Supreme Court granted certiorari in Verlinden, it
was anticipated by at least one commentator,194 and argued in the
alternative by Verlinden,195 that if the Court was to find the juris-
dictional grant in the FSIA constitutional, it could do so under the
theory of protective jurisdiction. 96 Under the theory of protective

184. See Verlinden, 103 S. Ct. at 1970.
185. Id.
186. Id. See notes 52-73 and accompanying text supra.
187. Verlinden, 103 S. Ct. at 1970.
188. Id. See also notes 4, 52-73 and accompanying text supra.
189. See notes 3, 52-73 and accompanying text supra.
190. Compare Verlinden, 103 S. Ct. at 1970 with Verlinden, 647 F.2d at 325.
191. Mossman, 4 U.S. (4 Dall.) at 13.
192. Note, Suits by Foreigners Against Foreign States in United States Courts. A

Selective Expansion of Jurisdiction, 90 YALE L.J. 1861, 1866-67 (1981). See also Ver-
linden, 103 S. Ct. at 1970.

193. Verlinden, 103 S. Ct. at 1970.
194. Note, The Theory of Protective Jurisdiction, 57 N.Y.U. L. REv. 933, 938 (1982).
195. See Brief for Petitioner at 16-30, Verlinden B.V. v. Central Bank of Nigeria,

103 S. Ct. 1962 (1983).
196. See notes 195-96 supra.
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jurisdiction it has been postulated that a hybrid form of article III
"arising under" jurisdiction could exist in the absence of an enact-
ment of federal substantive law.197 If Congress perceives an im-
portant national interest which it has the power to address through
legislation, 198 advocates of the theory of protective jurisdiction ar-
gue that, under the "arising under" clause, Congress, in lieu of en-
acting federal substantive rules of decision, could pass a statute
simply conferring jurisdiction on the federal courts over the sub-
ject matter. 99 This jurisdictional statute would then become, for
purposes of article III, the "law of the United States" under which
a case could arise.20 0

The Supreme Court, however, in finding section 1330(a) of the
FSIA to be constitutional, found it unnecessary to address the ar-
gument of protective jurisdiction. 20 1 The Supreme Court's resolu-
tion of the constitutional issue in Verlinden, without resort to the
theory of protective jurisdiction, was primarily due to two factors:
its characterization of section 1330 of the FSIA20 2 and its percep-
tion of the scope of federal judicial power under the "arising

197. See generally P. BATOR, P. MISHKIN, D. SHAPIRO & H. WECHSLER, THE FED-
ERAL COURTS AND THE FEDERAL SYSTEM 416-17, 867-870 (2d. ed. 1973); C. WRIGHT,
supra note 39, § 20, at 110-11 (4th ed. 1983); C. WRIGHT, A. MILLER, & E. COOPER,
FEDERAL PRACTICE AND PROCEDURES, § 3565 (1975); Wechsler, Federal Jurisdiction
and the Revision of the Judicial Code, 13 LAw & CONTEMP. PROBs. 216, 224-25 (1948);
Mishkin, supra note 53, at 184-96 (1953). Under the theory of protective jurisdiction
the rules of decision in a case would be provided by state law, but jurisdiction to
enforce the rule would be vested in the federal courts. Note, supra note 194, at 938.

198. See generally Wechsler, supra note 197, at 224; Mishkin, supra note 178, at
192; Note, supra note 194, at 940-65. A difference of opinion exists between Prof.
Wechsler and Prof. Mishkin as to when protective jurisdiction may be invoked. Ac-
cording to Prof. Wechsler, protective jurisdiction may be appropriate anytime Con-
gress possesses the ability pursuant to its article I powers to enact substantive
rules of decision. Wechsler, supra note 197, at 224. Whereas Prof. Mishkin would
require that Congress have actively expressed through an "articulated policy" a
concern for the federal interest to be protected. Mishkin, supra note 53, at 192.

199. C. WRIGHT, supra note 39, at 110. See also Mishkin, supra note 53, at 188.
200. C. WRIGHT, supra note 39, at 110. Had the Supreme Court chosen to view

the FSIA as a purely jurisdictional statute, under the theory of protective jurisdic-
tion it could nevertheless suffice as a "law of the United States" for purposes of
creating federal question jurisdiction. See Note, supra note 194, at 1002-1011. The
federal interest protected by the FSIA is the conduct of foreign relations. Verlin-
den, 103 S. Ct. at 1971. See also Note, supra note 194, at 1010-11. Suits against for-
eign sovereigns raise delicate issues of foreign policy. Ex parte Peru, 318 U.S. at
588. Since Congress possesses the power to enact legislation concerning certain
aspects of this country's foreign relations, U.S. CONST. art. I, § 8, cl. 3 & 10, it should
also possess the power to pass a jurisdiction statute giving the district courts sub-
ject matter jurisdiction over certain aspects of foreign policy as an exercise of that
power. Brief for petitioner at 16-30, Verlinden B.V. v. Central Bank of Nigeria, 103 S.
Ct. 1962, 1983.

201. Verlinden, 103 S. Ct. at 1970 n.17.
202. See notes 208-22 and accompanying text infra.
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under" clause of article 111.203

The FSIA is a pecularily worded statute that can be viewed
from different perspectives. In rejecting the constitutionality of
the FSIA, one of the arguments made by the court of appeals was
that the Act was a purely jurisdictional statute. 20 4 The Second Cir-
cuit supported its view of the statute with specific references to the
legislative history of the Act.20 5 According to the Second Circuit,
the FSIA could not be seen as substantive in nature because Con-
gress specifically stated that the Act was intended to provide "ac-
cess to the courts" to American citizens in order to resolve legal
disputes with foreign states. 20 6 Furthermore, the legislative history
also stated that "the bill [was] not intended to affect the substan-
tive law of liability. ' 20 7

In reversing the Second Circuit's decision as to the constitu-
tionality of section 1330, the Supreme Court did not characterize
the statute as jurisdictional.20 8 According to the Court, the FSIA
does more than open the doors of the federal courts to plaintiffs
who wish to sue foreign sovereigns. 20 9 The FSIA is a comprehen-
sive regulatory scheme which codifies the standards governing the
federal law of sovereign immunity.2 10 Every suit against a foreign
sovereign calls for the application of these standards, and there-
fore involves the application of federal substantive law.2 11

The FSIA contains an unusual combination of substantive and
procedural provisions.2 12 In order to determine whether subject
matter jurisdiction exists in any suit under the Act, the foreign
sovereign defendant must be ineligible for a grant of sovereign im-
munity.2 13 To obtain jurisdiction over the sovereign one of the spe-
cific exceptions 2 14 to the broad grant of immunity conferred by the
statute21 5 must apply to the acts of the foreign sovereign. 21 6 The

203. See notes 229-45 and accompanying text infra.
204. Verlinden, 647 F.2d at 329. See notes 30-43 and accompanying text supra.
205. Verlinden, 647 F.2d at 326.
206. Id. See also H.R. REP., supra note 122, at 6, reprinted in U.S. CODE CONG. &

AD. NEWS at 6605.
207. Verlinden, 647 F.2d at 326. See also H.R. REP., supra note 122, at 12, re-

printed in U.S. CODE CONG. & AD. NEWS at 6610.
208. Verlinden, 103 S. Ct. at 1973. See also note 205 supra.
209. Verlinden, 103 S. Ct. at 1973.
210. Id. at 1968, 1973.
211. See id. at 1971.
212. Verlinden, 488 F. Supp. at 1301. See also Yessenin-Volpin v. Novosti Press

Agency, 443 F. Supp. 849, 851 (S.D.N.Y. 1978); Kane, supra note 137, at 386-87.
213. 28 U.S.C. § 1330 (Supp. V 1981). See note 143 supra.
214. 28 U.S.C. §§ 1605-1607 (Supp. V 1981). See also notes 120-36 and accompany-

ing text supra.
215. 28 U.S.C. § 1604 (Supp. V 1981).
216. Verlinden, 103 S. Ct. at 1971. See also Weber, supra note 102, at 13. The
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exceptions referred to in section 1330 of the Act are phrased as
substantive acts for which a foreign state may incur liability in
American courts.2 17 The structure of the FSIA therefore "effects
an identity between substance and procedure in the Act. '218

Every court presented with a claim of sovereign immunity must
closely examine the underlying cause of action in order to deter-
mine whether it has jurisdiction over the foreign state defend-
ant.2 19 This determination is oftentimes crucial to the plaintiffs
case. 220 Since the district court may make this determination on
its own motion,22 1 the action against a foreign sovereign arises
under federal law.222

The Second Circuit acknowledged that if Verlinden, a foreign
plaintiff, was allowed to sue in federal court, the resolution of sen-
sitive issues of sovereign immunity would be involved.223 Never-
theless the circuit court found that Verlinden's claim could not
"arise under" either section 1331 or the Constitution.224 Verlin-

Supreme Court, however, in recognizing that every case against a foreign sovereign
will call for the application of the substantive law of sovereign immunity, declined
to adopt the position that § 1606 of the Act alone makes every claim against a for-
eign sovereign a federal question. Verlinden, 103 S. Ct. at 1972 n.22. Section 1606 of
the FSIA provides in part that a "foreign state shall be liable in the same manner
and to the same extent as a private individual under like circumstances." 28 U.S.C.
§ 1606 (Supp. V 1981). Prof. Kane argues that suits against foreign sovereigns arise
under federal law because § 1606 establishes a liability standard for foreign sover-
eigns. Kane, supra note 138, at 391. Contra Note, supra note 194, at 1012-13 (§ 1606
creates no substantive law at all).

217. Yessenin-Volpin, 443 F. Supp. at 851.
218. Id.
219. Id.
220. H.R. REP., supra note 122 at 7, reprinted in U.S. CODE CONG. & AD. NEWS at

6606.
221. FED. R. Crv. P. 12(h) (3). "Whenever it appears by suggestion of the parties

or otherwise that the court lacks jurisdiction of the subject matter, the court shall
dismiss the action." Id. See Mansfield, Coldwater & Lake Michigan Ry. Co. v. Swan,
111 U.S. 379, 382 (1883).

On every ... appeal, the first and fundamental question is that of jurisdic-
tion, first, of this court, and then of the court from which the record comes.
This question the court is bound to ask and answer for itself, even when not
otherwise suggested, and without respect to the relation of the parties to it.

Id. Contra Kane, supra note 137, at 416. "A court is under no obligation to investi-
gate questions of immunity on its own motion and indeed, in fairness to the plain-
tiff, should not do so." Id.

222. Verlinden, 103 S. Ct. at 1971. See also Verlinden, 488 F. Supp. at 1292. In
consequence, even though the plaintiff's claim is one grounded upon common law,
the case is one that "arises under" a federal law because the complaint compels the
application of the uniform federal standard governing assertions of sovereign im-
munity. Id. Contra Note, supra note 194, at 944, 1005. This note argues that the
question of the defendant foreign state's sovereign immunity is an incident of the
court's case deciding function, necessary to the business of any article III court, and
cannot suffice as a predicate for "arising under" jurisdiction. Id.

223. Verlinden, 647 F.2d at 326.
224. Id. at 327. See notes 30-43 and accompanying text supra.
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den's suit was flawed in the view of court of appeals not only be-
cause it failed to meet any of the traditional tests determining the
scope of "arising under"225 jurisdiction, but also because its com-
plaint failed on its face to raise the question of sovereign immu-
nity.226 Using Louisville & Nashville R.R. v. Mottley 227 as its guide,
the court of appeals deemed this defect in Verlinden's complaint to
be the fatal factor in holding the extension of jurisdiction in sec-
tion 1330 unconstitutional. 228

Although the Supreme Court reversed the court of appeals,
the Court found it unnecessary to fall back on the argument of pro-
tective jurisdiction.229 In its opinion, the Supreme Court made it
clear that the "arising under" jurisdiction conferred in the Consti-
tution and the general federal question jurisdiction conferred by
section 1331 do not occupy the same ground.230 Article III "arising
under" jurisdiction is more expansive than statutory federal ques-
tion jurisdiction.2 31 Since these two grants of jurisdiction are not
equivalent, the Supreme Court concluded that the well-pleaded
complaint rule of Louisville & Nashville R.R. v. Mottley,2 32 was in-
applicable to cases deemed to "arise under" the laws of the United
States pursuant to the article III grant of jurisdiction.23 3 Thus, a
district court would be free to exercise jurisdiction over a suit
brought by a foreign plaintiff against a foreign sovereign regardless
of which party raised the issue of sovereign immunity. 234

To support its holding, the Supreme Court found it necessary
to return to the seminal case of Osborn v. Bank of United States.235
In Osborn, the Supreme Court sustained federal court jurisdiction
on the basis of a statute which allowed the Bank of the United
States, a federally created entity, to sue or be sued in federal
court.23 6 In that opinion, the Court used language which indicated

225. Verlinden, 647 F.2d at 325-27. See notes 30-43 and accompanying text supra.
226. Verlinden, 647 F.2d at 325-26.
227. 211 U.S. 149 (1908).
228. Verlinden, 647 F.2d at 326-27.
229. Verlinden, 103 S. Ct. at 1972.
230. Id.
231. Id.
232. See note 228 supra.
233. Verlinden 103 S. Ct. at 1972.
234. See Weber, supra note 102, at 13-14. The Foreign Sovereign Immunities Act

does not expressly allocate the burden of pleading sovereign immunity. Id. How-
ever, the House Report accompanying the Act indicates that sovereign immunity is
to retain its common law character as an affirmative defense to be asserted by the
sovereign. See H.R. REP., supra note 122, at 17, reprinted in U.S. CODE CONG. & AD.
NEWS at 6616.

235. Verlinden, 103 S. Ct. at 1970-71. See also Note, supra note 173, at 1867
(where Osborn is called a seminal case).

236. Osborn, 22 U.S. (9 Wheat.) at 827.
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that a case may "arise under the Laws of the United States" any-
time that it might be necessary for the court to apply federal law to
the case.237 Chief Justice Marshall stated that "it [is] a sufficient
foundation for jurisdiction, that the title or right set up by the
party, may be defeated by one construction of. . .[the law[s] of
the United States, and sustained by the opposite
construction .... *238

The present Supreme Court, while acknowledging that this
language could potentially cause problems if given too expansive a
reading, nevertheless concluded that it was directly applicable to
the facts of the case before it.239 As previously mentioned, the
right to sue a foreign sovereign may be defeated by one construc-
tion of the FSIA, if the court determines that none of the excep-
tions to immunity apply to the particular facts of the case.240

In referring to Osborn, it is significant that the Verlinden Court
did not chose to rely on another famous passage from that opinion.
In Osborn, Chief Justice Marshall indicated that a case could
"arise under" the Constitution or laws of the United States any-
time federal law forms an original ingredient in the cause of ac-
tion.241 Although it did not expressly refer to Osborn, the district
court found that Verlinden's claim arose under federal law be-
cause the FSIA injected the essential federal ingredient into all
suits brought against foreign sovereigns.24

Had the Supreme Court chosen to adopt the language of the
district court in finding the grant of subject matter jurisdiction in
the FSIA to be constitutional, it could have been viewed as lending
credence to the theory of protective jurisdiction. Professor Wright
has indicated that the ingredient theory language in Osborn sup-
ports the view that a cause may "arise under" the Constitution or
laws of the United States "even in a case where no question of fed-
eral law is ever raised."243 By finding that the FSIA contained the
federal law of sovereign immunity and that suits against foreign
sovereigns will necessarily involve the application of the federal
law,24" the Supreme Court avoided having to validate the theory of
protective jurisdiction. The Court expressly declined to resolve
the question of whether jurisdiction would exist on the remote

237. Verlinden, 103 S. Ct. at 1971. See Osborn, 22 U.S. (9 Wheat.) at 822.
238. Osborn, 22 U.S. (9 Wheat.) at 822.
239. Verlinden, 103 S. Ct. at 1971.
240. Id. at 1973. See notes 209-23 and accompanying text supra.
241. Osborn, 22 U.S. (9 Wheat.) at 823.
242. Verlinden, 448 F. Supp. at 1292.
243. C. WRIGHT, supra note 39, at 91.
244. Verlinden, 103 S. Ct. at 1971. See also notes 208-22 and accompanying text

supra.
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possibility of a question of federal law being raised.245

Having determined that the grant of subject matter jurisdic-
tion was constitutional, the Supreme Court remanded the case to
the court of appeals for a determination of whether subject matter
jurisdiction exists under the particular facts of the case.246 This
fact raises two points worthy of note. First, in a footnote to its
opinion, the Supreme Court referred to section 1330(b) of the
FSIA, which grants personal jurisdiction to the federal courts over
any claim to which they have subject matter jurisdiction.247 Al-
though the statute seems to blend the determinations of subject
matter jurisdiction and personal jurisdiction together, the two
should continue to remain separate determinations. 248 Personal
jurisdiction should not automatically exist if a court determines
that it has subject matter jurisdiction over a claim against a foreign
sovereign.249 The legislative history of the FSIA indicates that
Congress intended the traditional requirements of due process,
minimum contacts and adequate notice to be embodied in section
1330(b). 250 The House Report accompanying the FSIA provides
that section 1330(b) was to operate as a federal long arm statute
over foreign states.251 Besides incorporating these federal stan-
dards by reference, sections 1605-1607 of the FSIA, which define
the exceptions to sovereign immunity, also prescribe the connec-
tions that must exist between the lawsuit and the United States in
order for jurisdiction to exist.25 2 Section 1605(a) (2) specifically
provides that a foreign state will not be immune from jurisdiction
in cases where the action is based upon commercial activity having
a "direct effect in the United States. '253

On remand, it is suggested that the Second Circuit should dis-
miss Verlinden's suit on the grounds of both a lack of subject mat-

245. Verlinden, 103 S. Ct. at 1971.
246. Id. at 1974.
247. Id. at 1966 n.4.
248. Kane, supra note 137, at 402-04.
249. Id. at 402-03.
250. Verlinden, 488 F. Supp. at 1293. See also East Europe Domestic Int'l Sales

Corp. v. Terra, 467 F. Supp. 383, 387 (S.D.N.Y. 1979) (exceptions to immunity for
commercial activities require "minimum contracts"); Upton v. Empire of Iran, 459 F.
Supp. 264, 266 (D.D.C. 1978). "The legislative history also indicates that the require-
ments of minimal jurisdictional contacts and adequate notice, as required by cases
such as International Shoe Co. v. Washington, 326 U.S. 310 (1945) and Shaffer v.
Heitner, 433 U.S. 186 (1977), are embodied in the Act." Id. Kane, supra note 137, at
404-05.

251. H.R. REP., supra note 122, at 13, reprinted in U.S. CODE CONG. & AD. NEWS
at 6612. See also Verlinden, 488 F. Supp. at 1293.

252. 28 U.S.C. § 1605-1607 (Supp. V 1981). See also Verlinden, 488 F. Supp. at
1293.

253. 28 U.S.C. § 1605(a) (2) (Supp. V 1981).
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ter jurisdiction under the Act, and a lack of personal jurisdiction.
Although the United States arguably has treaty obligations which
require that Verlinden be allowed to present its case in the United
States, neither Verlinden, nor the Central Bank of Nigeria, have
sufficient minimum contacts with the United States to allow either
subject matter or personal jurisdiction under the Act.254 One indi-
cation of this is the fact that the contract at issue in this case was
consummated outside the United States, as were the credit trans-
actions between the two parties. 255

In closing, it should be noted that it is highly unlikely that the
district courts will be deluged with future cases between foreign
plaintiffs and foreign states. 256 Even if a foreign sovereign were to
waive its immunity under the Act,257 or if it were ineligible for im-
munity because one of the exceptions applied,25 8 a district court
could nevertheless dismiss the suit by applying the discretionary
doctrine of forum non conviens.2 9

CONCLUSION

In Verlinden, the Supreme Court unanimously held that a for-
eign plaintiff may bring suit under the FSIA against a foreign sov-
ereign in United States courts. In granting the federal courts
power to hear such suits Congress has not exceeded its power to
confer jurisdiction. The "arising under" clause of article III is the
proper constitutional foundation for suits brought by foreign plain-
tiffs under the FSIA. The "arising under" clause of article III is
broader in scope than the statutory grant of "arising under" juris-
diction in 28 U.S.C. § 1331. The FSIA codified the "restrictive the-
ory" of sovereign immunity, and is a comprehensive regulatory
scheme designed to embody the federal law of sovereign immunity
and shift the crucial question of immunity from the executive
branch to the judicial branch of government. Every suit against a
foreign sovereign necessitates the application of this federal law

254. See Verlinden, 488 F. Supp. at 1296-1302.
255. Id. at 1293-1302.
256. See Note, Subject Matter Jurisdiction and the Foreign Sovereign Immuni-

ties Act of 1976, 68 VA. L. REV. 893, 918 (1982).
257. 28 U.S.C. § 1605(a)(1) (Supp. V 1981).
258. See note 28 supra.
259. See Note, supra note 192, at 1875-79. (Under the doctrine of forum non con-

veniens, a court with proper subject matter and personal jurisdiction over a case
may, in its discretion, dismiss the suit where inconvenience to the parties or supe-
rior interests of another forum dictates. Id. However, a court will not dismiss a suit
unless there is an adequate forum reasonably available, either domestically or
abroad. See generally R. LEFLAR, AMERICAN CONFLICTS LAw § 51 (3d ed. 1977).
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and "arises under" the laws of the United States for purposes of
article III.

Mary Fran Laverdure-'84




