
CONSTITUTIONAL LAW-PENDENT JURISDICTION V. ELEVENTH

AMENDMENT: DISMISSED FOR FAILURE TO STATE A CLAIM UPON

WHICH RELIEF CAN BE GRANTEir--Pennhurst State School &
Hospital v. Halderman, 104 S. Ct. 900 (1984).

INTRODUCTION

The amenability of states to suits brought by individuals in
federal courts is a controversial issue as old as the federal judici-
ary. The eleventh amendment to the United States Constitution'
was adopted in reaction to the Supreme Court's exercise of article
III original jurisdiction in a suit brought against a state to recover a
Revolutionary War debt 2 in Chisolm v. Georgia.3

Since the adoption of the eleventh amendment in 1798, 4 the
Supreme Court has struggled to define the concept it embodies
and, thus, the intended contours of its jurisdictional curb within
the Constitution's article III grant of federal jurisdiction.5 The lat-
est episode in this continuing struggle came in Pennhurst State
School & Hospital v. Halderman,6 where the Court attempted to
reconcile the eleventh amendment with the doctrine of pendent ju-
risdiction while maintaining the integrity of both.7

Although the eleventh amendment generally bars federal ju-
risdiction over an individual's suit against an unconsenting state,8

an exception to the amendment's bar allows a federal court to en-
tertain a suit seeking only to enjoin state enforcement of an uncon-

1. U.S. CONST. amend. XI: "The Judicial power of the United States shall not
be construed to extend to any suit in law or equity commenced or prosecuted
against one of the United States by citizens of another State or by citizens or sub-
jects of any Foreign State."

2. J. NowAK, R. ROTUNDA & J. YOUNG, CONsTrru'nONAL LAw 52-53 (West 2d ed.
1983) [hereinafter cited as NowAK, ROTUNDA, YOUNG]; Baker, Federalism and the
Eleventh Amendment, 48 U. COLO. L. REV. 139, 141-43 (1977) [hereinafter cited as
Baker]; Field, The Eleventh Amendment and Other Sovereign Immunity Doctrines:
Part One, 126 U. PA. L. REV. 515, 536 (1977) [hereinafter cited as Field]; Gibbons, The
Eleventh Amendment and State Sovereign Immunity: A Reinterpretation, 83
COLUM. L. REV. 1889, 1926-34 (1983) [hereinafter cited as Gibbons]; Tribe, Intergov-
ernmental Immunities in Litigation and Regulation: Separation of Powers Issues in
Controversies About Federalism, 89 HARv. L. REV. 682, 683-84 (1976) [hereinafter
cited as Tribe].

3. 2 U.S. (2 Dall.) 419 (1793).
4. U.S.C.A. Const. amend. XI (Historical Note).
5. See NOwAK, ROTUNDA, YOUNG, supra note 2; Baker, supra note 2, at 139;

Field, supra note 2, at 515-17; Gibbons, supra note 2, at 1890-91.
6. 104 S. Ct. 900 (1984).
7. See id. at 917-19.
8. Baker, supra note 2, at 145 (quoting Employees v. Department of Pub.

Health & Welfare, 411 U.S. 279, 291-92 (1973)); Tribe, supra note 2, at 684-85.
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stitutional state law.9 Once a federal court has exercised original
jurisdiction over a case involving such a federal question, the doc-
trine of pendent jurisdiction allows the court to hear pendent state
claims arising from the same operative facts.' 0 In order to avoid
needlessly deciding supremacy issues, a federal court generally at-
tempts to decide the case on the basis of state law."

The five-to-four Pennhurst decision, 12 however, held that,
notwithstanding the judicial doctrine of pendent jurisdiction in-
ferred from the language of article III, the eleventh amendment
ultimately prohibits a federal court from enjoining state action
solely on the basis of state law. 13 The Court's interpretation of the
eleventh amendment limits pendent jurisdiction in cases in which
a grant of injunctive relief based on state law effectively would op-
erate against a state. 14

Although Pennhurst ultimately may be viewed only as an at-
tempt to limit the impact of a federal court's grant of relief on a
state's treasury, Pennhurst's interpretations of the eleventh
amendment and the doctrine of pendent jurisdiction may have a
substantial impact on the way those jurisdictional principles are
viewed in the future. Moreover, Pennhurst is directly applicable to
those cases in which state law claims are appended to federal
claims brought by individuals against state officials seeking pro-
spective injunctive relief that would run against the state. In those
cases, Pennhurst alters or at least refines the view of the Ex parte
Young exception under which such suits are brought, turns on its
head the federal judiciary's preference for avoiding federal ques-
tions by forcing an adjuciation of the federal claim, and requires
that a federal claim against a state not only be substantial enough
to support jurisdiction but a grant of relief as well.

Ultimately, the practical effect of Pennhurst may be to close

9. See Ex parte Young, 209 U.S. 123, 159-60 (1908) (discussed at notes 199-218
and accompanying text infra); Edelman v. Jordan, 415 U.S. 651, 664-68 (1974) (dis-
cussed at notes 219-30 and accompanying text infra).

10. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 823 (1824); Siler
v. Louisville & N.R.R., 213 U.S. 175, 192-93 (1909); U.M.W. v. Gibbs, 383 U.S. 715, 726-27
(1966). See also Minahan, Pendent and Ancillary Jurisdiction of the United States
Federal District Courts, 10 CREIGHTON L. REv. 279, 287-93, 302-11 (1976) (discussing
the history and development of the doctrine of pendent jurisdiction). Pendent ju-
risdiction is discussed at notes 261-95 and accompanying text infra.

11. Hagans v. Lavine, 415 U.S. 528, 545-47 (1974); Siler, 213 U.S. at 193.
12. Pennhurst, 104 S. Ct. at 900. Powell, J., wrote the Court's opinion, in which

Burger, C.J., O'Connor, Rehnquist, and White, J.J., joined; Stevens, J., dissented, in
which Blackmun, Brennan, and Marshall, JJ., joined; Justice Brennan also wrote a
separate dissent.

13. Id. at 910-11.
14. Id.
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the doors of the federal courthouse to plaintiffs seeking to enforce
against a state those rights that the state has conferred. Such a
foreclosure, while perhaps theoretically consistent with principles
of dual sovereignty in a federalist system, raises the probability
that plaintiffs after Pennhurst who wish to bring suit against an un-
consenting state must do so in that state's own courts and rely
upon that forum for a fair and impartial resolution of the claim.

FACTS AND HOLDING

Pennhurst State School & Hospital v. Halderman

On behalf of a class comprised of herself and all other resi-
dents of Pennhurst State School and Hospital, Terri Lee Halder-
man in May of 1974, brought suit in Federal District Court for the
Eastern District of Pennsylvania against the Commonwealth of
Pennsylvania's residential institution for the mentally retarded
and against officials responsible for its operation. 15 The complaint
alleged that the plaintiffs' rights secured by the eighth and four-
teenth amendments, 16 two federal statutes,17 and a state statute18

had been violated by inappropriate, inadequate, and dangerous
conditions and treatment at the institution. 9

The trial court found that, although there was no constitu-
tional requirement that states provide habilitation20 for the re-

15. Halderman v. Pennhurst State School & Hosp., 446 F. Supp. 1295, 1298-1302
(E.D. Penn. 1977).

The class of plaintiffs ultimately included all retarded persons who ever were or
might become residents of Pennhurst, the Parents and Family Association of Pen-
nhurst, the Pennsylvania Association for Retarded Citizens, and the United States
of America. Defendants included: Pennhurst, the superintendent and employees
of Pennhurst, the Pennslyvania Department of Public Welfare, and state and
county officials supervising the programs for the retarded in Bucks, Chester, Dela-
ware, Montgomery, and Philadelphia counties, which are served by Pennhurst. Id.
at 1300-02.

16. Id. at 1298 n.3. U.S. CONST. amend. VIII states in pertinent part: "[N]or
[shall] cruel and unusual punishments [be] inflicted."

U.S. Const. amend. XIV states in pertinent part:
Section 1. No State shall make or enforce any law which shall abridge

the privileges or immunities of citizens of the United States: nor shall any
State deprive any person of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the equal protection of
the laws. ... Section 5. The Congress shall have power to enforce, by ap-
propriate legislation, the provisions of this article.

17. Id. at 1298 n.2 (section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794
(1976), and the Developmentally Disabled Assistance and Bill of Rights Act, 42
U.S.C. §§ 6001-6081 (1976)).

18. Id. at 1298 n.1. Mental Health and Mental Retardation Act of 1966, PA. STAT.
ANN. tit. 50, §§ 4101-4704 (Purdon 1969).

19. 446 F. Supp. at 1302-13; see note 24 infra.
20. "Habilitation is the term of art used to refer to that education, training and
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tarded, once a state undertakes to do so, the eighth and fourteenth
amendments require minimally adequate habilitation in the least
restrictive environment.21 In addition, the court found that the Re-
habilitation Act of 197322 conferred on plaintiffs the right to habili-
tation in a non-discriminatory manner which ensures adequate
habilitation. 23 On the basis of its findings, 24 the court ordered Pen-
nhurst closed and appointed a special master to supervise the

care required by retarded individuals to reach their maximum development." 446 F.
Supp. at 1298.

21. Id. at 1318-19. Although the Constitution does not require states to provide
habilitation for the mentally retarded, once a state provides facilities for their habil-
itation, "it cannot create or maintain those facilities in a manner which deprives
those individuals of the basic necessities of life." Id at 1318. The state thus creates
for itself "an obligation to provide [the retarded] with minimally adequate habilita-
tion ... under the least restrictive conditions consistent with the purpose of the
commitment." (citations omitted). Id. at 1318-19.

22. Id. at 1323. Section 504 provides in pertinent part: "No otherwise qualified
handicapped individual in the United States ... shall, solely by reason of his hand-
icap, be excluded from the participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving Federal financial
assistance. . . ." 29 U.S.C. § 794 (1976).

23. 446 F. Supp. at 1323:
In view of our finding that the Equal Protection Clause of the fourteenth
amendment prohibits the segregation of the retarded in an isolated institu-
tion such as Pennhurst where the habilitation provided the retarded does
not meet minimally adequate standards, consistency requires that we find
that the Pennhurst residents' federal statutory right to habilitation in a
non-discriminatory manner has been violated.

Id.
24. See id. at 1299-1313.
The trial court began its opinion by noting that the mentally retarded histori-

cally have been misunderstood and mistreated. In early America, it is believed that
Puritans burned the retarded as witches. Later, the "mentally defective" were in-
carcerated along with criminals and other undesirables. Although the mid-nine-
teenth century saw the rise of "boarding school" facilities operated to educate and
eventually return habilitated retarded persons to the community, the pendulum
had swung back by the end of the century, and the retarded once again were con-
signed in permanent residence asylums. Id. at 1299-1300.

Founded in 1908, Pennhurst was a product of the era of asylums. Id. at 1302.
Plagued by overcrowding and understaffing since it opened, Pennhurst was a hor-
ror story of unsafe and unsanitary conditions, inadequate and inappropriate treat-
ment and training, and overall counterproductivity. Human excrement commonly
adorned ward floors during evenings and weekends, when there were no custodial
services. Training and education were grossly inadequate. Tranquilizers and phys-
ical restraints were commonly used to enforce idleness and supplement the inade-
quate staff. Residents often were injured, either at their own hands or at the hands
of other residents, and there were incidents of staff abuse of residents. Moreover,
conditions at the institution were both physically and psychologically hazardous to
the extent that residents commonly deteriorated physically, intellectually, and
emotionally, losing skills they had learned before being admitted. Id. at 1302-10.

Even absent the horrors, Pennhurst was out of step with the current wisdom
concerning habilitation of the retarded. In the past twenty years, the emphasis has
switched to "normalizing" retarded persons by placing them in small, community-
oriented programs where they can be treated as much like a "normal" individuals
as possible, thereby challenging them to learn. Although the five counties served
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planning and implementation of a program placing Pennhurst resi-
dents in individually tailored and least restrictive environments. 25

On appeal, the Third Circuit Court of Appeals upheld the
lower court's ruling that plaintiffs had a right to minimally ade-
quate habilitation in the least restrictive environment but based its
ruling solely on the Developmentally Disabled Assistance and Bill
of Rights Act;26 it avoided basing its decision on either state or fed-
eral constitutional law. 27 In addition, the appellate court rejected

by Pennhurst had such programs, they were fiscally disadvantageous for the coun-
ties. Id. at 1311-13.

Moreover, the court found that the Commonwealth and counties should and
could have afforded their charges better care and treatment, but did not. Id. at 1328.

25. 446 F. Supp. at 1326-29. The court ordered that Pennhurst be closed and
replaced by a program featuring close monitoring and individually tailored habilita-
tion conducted in a community living arrangement. Id.

26. Halderman v. Pennhurst State School & Hosp., 612 F.2d 84, 107 (3d Cir.
1979).

Section 6010 of the Developmentally Disabled Assistance and Bill of Rights Act
provides in relevant part:

Section 6010. Congressional findings respecting rights of developmen-
tally disabled.

Congress makes the following findings respecting the rights of persons
with developmental disabilities:

(1) Persons with developmental disabilities have a right to appropriate
treatment, services, and habilitation for such disabilities.

(2) The treatment, services, and habilitation for a person with develop-
mental disabilities should be designed to maximize the developmental po-
tential of the person and should be provided in the setting that is least
restrictive of the person's personal liberty.

(3) The Federal Government and the States both have an obligation to
assure that public funds are not provided to any institutional or other resi-
dential program for persons with developmental disabilities that -

(A) does not provide treatment, services, and habilitation which is ap-
propriate to the needs of such persons; or

(B) does not meet the following minimum standards:

(iii) Prohibition of the use of physical restraint on such persons unless
absolutely necessary and prohibition of the use of such restraint as a pun-
ishment or as a substitute for a habilitation program.

(iv) Prohibition on the excessive use of chemical restraints on such
persons and the use of such restraints as punishment or as a substitute for
a habilitation program or in quantities that interfere with services, treat-
ment, or habilitation for such persons.

42 U.S.C. § 6010 (1976).
Citing other sections of the Act, the appellate court found that a state's accept-

ance of federal assistance under the Act obligated the state to conform its program
design for the retarded to the Bill of Rights portion of the Act partially quoted
above. Other sections of the Act, the court held, showed a congressional preference
for deinstitutionalization of the retarded, but recognized that institutionalization
might be appropriate in some instances. Moreover, the court held that the Act con-
ferred on retarded individuals enforceable rights, particularly the right to mini-
mally adequate habilitation in the least restrictive setting. 612 F.2d at 95-107.

27. Id. at 108. The court found that, because the state statute conferred a right
to adequate habilitation and because the Developmentally Disabled Assistance and
Bill of Rights Act conferred a right to the least restrictive environment for habilita-
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the appellants' eleventh amendment challenge to the court-or-
dered relief, holding that prospective injunctive relief granted to
vindicate federal rights is proper, even though it may require the
expenditure of state funds.28 However, the court reversed and re-
manded the case, holding as error the district court's closing of the
institution.

29

On review by writ of certiorari, the Supreme Court found that
the Developmentally Disabled Assistance and Bill of Rights Act
vested no substantive rights in the mentally retarded to be habili-
tated in the least restrictive environment.30 The Court reversed
and remanded the case to the Third Circuit with instructions to
consider whether the district court's grant of relief was supporta-
ble under federal constitutional or statutory law or on the basis of
state law as it had been interpreted by the state's highest court
during the pendency of the case. 31

On remand, the appellate court held that the district court's
grant of relief was fully supported by state law. 32 The court

tion, it was unnecessary to consider whether Section 504 of the Rehabilitation Act
of 1973 also conferred a right to habilitation in the least restrictive environment:
"One clear federal statute announces the governing rule, and one is enough." Id.
The court did not mention and, therefore, did not consider the lower court's consti-
tutional grounds of decision.

28. Id. at 109 (citing Edelman v. Jordan, 415 U.S. 651 (1974), discussed at notes
219-230 and accompanying text infra) A Judge John J. Gibbons wrote both Third Cir-
cuit Court opinions. He also wrote a learned law review article dealing with the
eleventh amendment. See Gibbons, The Eleventh Amendment and State Sovereign
Immunity: A Reinterpretation, 83 COLUM. L. REV. 1889 (1983). Justices Brennan and
Stevens cited the article in their dissents with approval. Justice Powell also cited
the article in the Court's majority opinion, but apparently with disapproval.

29. 612 F.2d at 113-15. The court noted that, although Congress seemed to pre-
fer deinstitutionalization of the retarded, it admitted that such institutionalization
would at times be required; therefore, the trial court's decree was unsupportable on
the basis of the federal law. Id. at 114.

30. Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 18 (1981). The
Court observed that the Act was enacted pursuant to Congress' spending power
and that it was not enacted under Congress' power to enforce rights under section 5
of the fourteenth amendment. Therefore, a state's acceptance of federal assistance
gave rise to a form of contract, which might condition the grant of funds on compli-
ance with terms of the agreement. Id. at 15-18. But if such federal assistance is to
be conditioned on state compliance with terms, this intent must be clearly and
unambiguously stated. Id. at 17. Moreover, the Court found that the Act did not
clearly condition the federal assistance on compliance with the provisions of its Bill
of Rights portion; therefore, the "least restrictive environment" portion of the relief
was unsupported by law. Id. at 29-31.

31. Id. at 27-31. The Court said that the appellate court could consider the state
law issues in light of the Pennsylvania Supreme Court's then- recent decision in In
re Schmidt, 494 Pa. 86, 429 A.2d 631 (1981). 451 U.S. at 31 n.24.

32. Halderman v. Pennsylvania State School & Hosp., 673 F.2d 647, 656 (3d Cir.
1982). The appellate court construed the Supreme Court's remand as a direction to
find "any grounds of decision which might support the order appealed from." Id. at
651. In addition, the court found in the Supreme Court's remand implied affirmance
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avoided reaching further to find a federal statutory or constitu-
tional basis for its holding.33 In addition, the court again rejected
Pennhurst's eleventh amendment challenge, holding that the ex-
ception to the amendment established by Ex parte Young,34 as ap-
plied to pendent jurisdiction in Siler v. Louisville & Nashville
Railroad,35 permits federal courts not only to grant prospective in-
junctive relief against states on the basis of federal law but also on
the basis of state law alone. 36

Again granting certiorari,37 the Supreme Court held that the

of federal question jurisdiction, which would in turn support pendent jurisdiction to
consider state law grounds of decision. Id. at 650. As such, the Third Circuit found
that Pennsylvania's Mental Health and Mental Retardation Act, as had been inter-
preted by the Pennsylvania Supreme Court in In re Schmidt, required habilitation
in the least restrictive environment. Id. at 651-56.

In Schmidt, Allegheny County petitioned to have Schmidt removed from a pri-
vate residential school, where his fourteen-year stay had been supported by the
county, and have him committed to a state-run residential institution. Although the
major dispute was over which governmental agency would have responsibility for
Schmidt's care, the state court found that no matter which agency cared for a re-
tarded charge, it must do so in the least restrictive environment. 494 Pa. at -, 429
A.2d at 635-37.

33. 673 F.2d at 651: "We do not understand the remand. as direct[ing] that
this court must consider and decide either constitutional or statutory supremacy
issues which, in light of state grounds independent and adequate to support the
district court order, may not have to be reached." Id.

34. 209 U.S. 123 (1908) (federal court injunction prohibiting state officials from
enforcing an unconstitutional state law not barred by the eleventh amendment).
See notes 199-218 and accompanying text infra.

The Third Circuit Court of Appeals interpreted Ex parte Young to "substan-
tially restor[e] the earlier understanding," possibly referring to part of the holding
in Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738 (1824) that a federal
court with federal question jurisdiction may enjoin the enforcement of an invalid
state law: "Although federal question jurisdiction was relied upon, the [Ex parte
Young] Court's Eleventh Amendment discussion is separate from and independent
of its conclusion" that the state's action was unconstitutional. 673 F.2d at 657-58.
Therefore, so long as a state official's conduct is unlawful under either state or fed-
eral law, it may be enjoined by a federal court, the appellate court held. Id.

35. 213 U.S. 175 (1909). See also notes 265-74 and accompanying text infra.
The appellate court noted the similarity in the issues raised and decided in

both Ex parte Young and Siler, concluding that Siler was a knowing application of
the doctrine of pendent jurisdiction to the eleventh amendment exception estab-
lished by Ex parte Young. Given that, "[t I he rule of preference for non-constitu-
tional grounds of decision is a vital corollary to the power of judicial review." 673
F.2d at 657-59.

36. Id. at 659. In its discussion of the eleventh amendment challenge, the ap-
pellate court noted: that only prospective injunctive relief had been granted, such
relief being proper when sought against state officials under Ex parte Young; the
eleventh amendment is no bar to a grant of prospective injunctive relief against
state officials, even if it would require the expenditure of state funds; and the
United States was an intervening plaintiff. For a discussion of the significance of
this holding, see note 250 and accompanying text infra. Given the rules of Ex parte
Young and Siler, the court found independent and adequate support for the trial
court's grant of relief based on the pendent state claims. Id. at 656-59.

37. Pennhurst State School & Hosp. v. Halderman, 457 U.S. 1131 (1982).
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eleventh amendment bars federal courts from ordering state offi-
cials to conform their conduct to state law, in the absence of a fed-
eral basis for the order.38

Notwithstanding a long line of cases cited by the dissent as
support for the proposition that a federal court may issue an in-
junction against state officials solely on the basis of state law,39

Justice Powell, writing for the divided court, viewed the effect of
the eleventh amendment on the doctrine of pendent jurisdiction as
an issue of first impression. 40 He asserted that none of the dis-
sent's cases had directly addressed the issue in light of an eleventh
amendment challenge 41 Powell reasoned that the exception of Ex
parte Young was established to allow federal courts to vindicate
federal rights;42 therefore, in the absence of a federal basis of deci-
sion, there was no justification for allowing an exception to the
eleventh amendment bar.43

BACKGROUND

Historical Overview Of Sovereign Immunity And The Eleventh
Amendment

The majority and dissenting opinions of the Supreme Court in
Pennhurst typify the diverse interpretations of the intent and effect
of the eleventh amendment. Both the majority and dissent drew
heavily on history to support their views of the eleventh amend-
ment and its interplay with the doctrine of pendent jurisdiction. In
keeping with the spirit of the "framers' intent," the Court depicted
an amendment rich in historical significance. Before returning to a
discussion of the effect of Pennhurst on the doctrines of sovereign
immunity and pendent jurisdiction, a more complete historical
overview of sovereignty, sovereign immunity, and the eleventh
amendment is necessary.

Ancient Sovereign Immunity

Sovereign immunity had its origins in the ancient English
common law maxim that the "King can do no wrong."44 This

38. Pennhurst State School & Hosp. v. Halderman, 104 S. Ct. 900, 921 (1984).
39. Id. at 943 n.50.
40. Id. at 917.
41. Id. "The Court has not addressed whether [pendent jurisdictionI has a dif-

ferent scope when applied to suits against the State." Id. Inasmuch as the Court
viewed the question as novel and one of first impression, it felt free to address it as
such.

42. 104 S. Ct. at 910.
43. Id. at 911.
44. 1 W. BLACKSTONE, BLACKSTONE COMMENTARIES (15th ed. 1809) (reprinted in
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maxim logically derives from the concept of the divine right of
kings.45 Blackstone expressed it best when he stated: "The King
is the [vice-regent] and minister of God on earth: all are subject to
him; and he is subject to none but to God alone. '46

By the thirteenth century, the monarch was personally im-
mune from ordinary legal process. 47 However, the sovereign could
consent to suit by granting a petition for a Writ of Right,48 and an
adverse judgment could result in damages being levied against the
sovereign.

49

Agents of the sovereign, however, enjoyed no such immunity,
even when discharging their official duties. 50 They were accounta-
ble in common law courts on the theory that the sovereign would
never authorize an agent's unlawful conduct.51 Moreover, there
was always a right to the redress of grievances against the govern-
ment, notwithstanding the doctrine of sovereign immunity.52

Colonial Amenability To Suit

From the outset of the colonial experience, the American con-
cept of sovereignty and sovereign immunity was distinct from that
of the English. 53 By the time sizeable numbers of colonists had
settled in the new world, the English had shifted the locus of sov-
ereignty from the Crown to Parliament. 5 4 Parliamentary

1 W. JONES, JONES' BLACKSTONE 366 (edition de luxe 1916)). See also Comment, The
King Can Do No Wrong, 11 VA. L. REV. 349, 349 (1925) (idea that government and its
agencies are outside the law is an "anachronism").

45. See 1 GREAT PoLrrcAL THEORIES, 269-92 (M. Curtis ed. 1961). See also M.
SIBLEY, POLITICAL IDEAS AND IDEOLOGIES, 418-19 (1970) (highlighting David Hume's
attack on divine right principles) [hereinafter cited as M. SIBLEY].

46. 1 W. BLACKSTONE, supra note 44, at 242.
47. See Baker, supra note 2, at 154 (citing Jaffe, Suits Against Governments and

Officers: Sovereign Immunity, 77 HARv. L. REV. 1, 2 (1963) [hereinafter cited as
Jaffe]). By the time of Bracton in 1268, the King could not be sued in his own
courts. Id.

48. Jaffe, supra note 47, at 5-21. A Writ of Right brought in the eighteenth cen-
tury against the monarch was commonplace and "for all practical purposes nondis-
cretionary." Gibbons, supra note 2, at 1896.

49. Jaffe, supra note 47, at 5-21. See also Baker, supra note 2, at 154 n.70 (Writs
of Right "could lead to money judgments against the monarch.").

50. Jaffe, supra note 47, at 2-19. See also Gibbons, supra note 2, at 1895-96 (im-
munity personal to the monarch).

51. 1 W. BLACKSTONE, supra note 44, at 246. This is the precursor to the con-
temporary doctrine of state officials acting ultra vires their statutory and legal
authority.

52. This is so because the doctrine of sovereign immunity applied only to the
sovereign, that is, to the King. See notes 47-51 and accompanying text supra.

53. Gibbons, supra note 2, at 1896.
54. See 1 GREAT PoLrrcAL THEORIES, supra note 45, at 305-09.
Who was sovereign in England depended on when the question was asked. In

the Leviathan, written in 1651 during a time of English civil war, Thomas Hobbes
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supremacy was accomplished through the doctrine of virtual rep-
resentation. 55 Lord Coke's efforts in Bonham's Case aside,56 this
doctrine contained no conceptual limitations on the power of
Parliament.

57

The English radicals, led by John Locke, objected to the notion
of parliamentary supremacy 58 and argued that it should not be ab-
solute because Parliament itself existed only by virtue of the peo-
ple's consent.59 Enlightenment philosophy, rationalism, Whig
politics, and an increasingly secular society gave rise to Locke's
theoretical model of consensual government. 60 This model, with
the locus of sovereignty in the people, would be relied upon in the
new world as the prescriptive basis for a unique brand of

made sovereignty a political absolute. The sovereign was he who had power and
who could best protect the people from their violent and self-serving natures. Law
was simply the command of the sovereign. Sovereignty ceased when power ceased,
and the only binding force on a Hobbesian sovereign was the primary law of nature,
self-preservation. Id. at 296-315.

English sovereignty after the Restoration in 1660 retained its arbitrary nature,
but was nonetheless located squarely in the Crown. The Glorious Revolution in
1689 shifted sovereignty from the Crown to Parliament, where it remains today. See
W. ARNSTEIN, THE PAST SPEAKS 1 (1981).

55. M. SIBLEY, supra note 45, at 505.
Virtual representation in Burkean terms meant that "a community need not be

represented through delegates of its own choosing but that its true will might be
better reflected by a long-standing aristocracy or small groups having roots in the
national mind and understanding the communal spirit." Id. See also B. BALYN,
THE IDEOLOGICAL ORIGINS OF THE AMERICAN REVOLUTION, 164-75 (1967) (discussing
the history of virtual representation) [hereinafter cited as B. BAILYN].

56. 8 Co. Rep. 107a, 77 Eng. Rep. 638 (K.B. 1607) (common law could control
acts of Parliament and render them void).

Perhaps an even more famous dissenter to Parliamentary supremacy was
James Otis. Relying on Lord Coke's dictum in Bonham's Case, Otis believed that
the principles embodied in a constitution should always override an act of Parlia-
ment. Otis' problems came in two forms. First, his reliance on Lord Coke's lan-
guage may have been misplaced. See Thorne, Dr. Bonham's Case, 54 L.Q. REV. 543,
545, 549-51 (1938) (in terms of private law, not constitutional construction, Coke
meant only that courts should construe statutes in conformity with recognized legal
principles). Second, Otis had trouble defining what he meant by "constitutional"
principles. B. BAILYN, supra note 55, at 176-77.

57. See M. SIBLEY, supra note 45, at 505 (comparing virtual representation with
the Leninist theory of absolute power in a small, disciplined band of revolutionist
leaders).

58. See generally Locke, The Second Treatise on Civil Government (delineating
the limits on the power of the legislative body), reprinted in 1 THE GREAT POLITICAL
THEORIES 337, 347-49 (1961) (selected passages) [hereinafter cited as Locke].

59. See M. SIBLEY, supra note 45, at 378; Locke, supra note 58, at 337-54.
In a greatly simplified form, under Locke's theory government becomes the

trustee for the trustor-society when society, the aggregate of individuals, contracts
with the trustee for the protection of the beneficiary-people's individual rights. In
return for this protection, society gives up its power to punish violations of natural
rights. The state exists by virtue of society's consent for the purpose of preserving
life, liberty, and property.

60. M. SIBLEY, supra note 45, at 378; Locke, supra note 58, at 337-54.
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federalism.61

Whether the English sovereign was immune from suit was
completely irrelevant to colonists who had enjoyed virtual auton-
omy from England for three generations prior to the Revolution. 62

Left free by the Crown and Parliament to create an indigenous ver-
sion of the common law,63 the early settlers formed corporate and
proprietary colonies, administered by corporate charters and royal
grants.64 These documents, which created colonial governments
and which were regarded as constitutions by them, are a good
starting point for an understanding of the eighteenth century
American concept of sovereign immunity.65

The first Massachusetts Charter of 1620 established as the col-
ony's governing body a council which served as both a political and
corporate body.66 The Charter, which gave the council perpetual
succession, included in the council's jurisdiction:

[f]ull Power and lawful authority, by the Name aforesaid,
to sue, and be sued; implead, and to be impleaded; answer,
and to be answered, unto all Manner of Courts and Places
that now are, or hereafter shall be, within this our Realme
and elsewhere, as well temporal as spiritual, in all Manner
of Suits and Matters whatsoever, and of what Nature or
Kinde soever such Suite or Action be or shall be.67

The First Charter of Massachusetts Bay, as well as the charters of
Connecticut and Rhode Island, contained similar amenability pro-
visions.68 The Virginia Company charter,69 while not explicitly au-
thorizing suits against the corporate body, did not limit the liability
of corporations generally.70 Since the company was initially a cor-
poration, it presumably could be sued like any other corporation.7'

In the proprietary colonies as well, namely New York, Mary-

61. M. SIBLEY, supra note 45, at 386-87.
62. Gibbons, supra note 2, at 1896. See also B. BAmYN, supra note 55, at 162.
63. Gibbons, supra note 2, at 1896. See also B. BAaYN, supra note 55, at 162.
64. Gibbons, supra note 2, at 1896.
65. Id.
66. Id.
67. The Charter of New England - 1620, reprinted in 5 SOURCES AND Docu-

MENTS OF THE UNITED STATES CONSTITUTIONS 16, 19 (W. Swindler ed. 1975).
68. See Charter of Massachusetts Bay - 1620, reprinted in 5 SOURCES AND Doc-

UMENTS OF THE UNITED STATES CONSTITUTION, supra note 67, at 34-36; Charter of
1622, [Connecticut] reprinted in 2 SOURCES AND DOCUMENTS OF UNITED STATES CON-
sTrrUTIONS 131 (W. Swindler ed. 1973); Charter of Rhode Island and Providence
Plantations - 1663, reprinted in 8 SOURcES AND DOCUMENTS OF UNITED STATES CON-
sTrrUTIONS 362, 363 (W. Swindler ed. 1979).

69. Charter of 1606, reprinted in 10 SOURCES AND DOCUMENTS OF UNrrED STATES
CONSTITUTION 17 (W. Swindler ed. 1979).

70. Gibbons, supra note 2, at 1897.
71. Id.
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land, and Pennsylvania, the grants creating colonial governments
did not include language exempting the sovereign proprietors from
suit.72 The absence of grants of sovereign immunity in these colo-
nies, as well as charters and grants expressly establishing the gov-
ernments' amenability to suit in others, validates the general
understanding of the time that colonial governments could be
sued.

State Constitutions

The Independence Resolution of the Continental Congress of
June 7, 1776, provided the impetus for the establishment of various
state constitutions. 73 As successors to colonial governments estab-
lished by charter or grant, state governments had the choice of
continuing the general practice of nonimmunity or expressly es-
tablishing state immunity in their constitutions.7 4 A check of a few
state constitutions indicates that early state governments contin-
ued to consider themselves suable. Indeed, "[nIot a single eight-
eenth century state constitution ... asserted that the newly
created state was not subject to suit. '75 Two states, Connecticut
and Rhode Island, adopted their charters in toto as state
constitutions.

76

More common were provisions in state constitutions guaran-
teeing basic liberties by way of a bill of rights.7 7 To secure these
basic rights, many constitutions included a guaranteed judicial
remedy for suits against the state.7 8 These provisions were di-
rectly linked to Parliament's earlier efforts to protect revenue of-
ficers of the Crown from suit in colonial courts. 79 Parliament had
removed governmental accountability once before, and the colo-
nists were anxious to establish a guaranteed forum for complaints
against the state.80

From evidence provided in early charters and grants as well as

72. Id.
73. Id. (citing 5 JOURNALS OF THE CONTINENTAL CONGRESS 425 (W. Ford ed,

1906)).
74. Id. at 1897-98.
75. Id.
76. Connecticut's Constitutional Ordinance of 1776, reprinted in 2 SOURCES AND

DOCUMENTS OF THE UNITED STATES CONSTITUTION, supra note 68 at 143. Rhode Is-
land's government functioned under the Charter of Rhode Island, supra note 68,
until the Dorr Rebellion in 1841. 8 SOURCES AND DOCUMENTS OF THE UNITED STATES
CONSTITUTmON, supra note 68, at 351-52. Both charters expressly acknowledged the
colonial government's amenability to suit.

77. Gibbons, supra note 2, at 1898.
78. See id. at 1898 nn.44, 46.
79. Id. at 1898.
80. See id. at 1898 n.45.
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provisions in successor state constitutions, it is apparent that colo-
nial and state governments considered themselves, and were per-
ceived as, subject to suit. Ideologically, this conclusion is sound. It
is inconsistent with the Lockean theory of consensual government
that a government which exists for the protection of liberties is
somehow immune from suit brought by members of the society
who granted that government its power and who are the benefi-
ciaries of its protection.81

Federal Constitution

The eleventh amendment obviously was not included in the
original Constitution, but its seeds were planted in the language of
article 111.82 This article provides for federal jurisdiction over "all
Cases.. .arising under this Constitution, the Laws of the United
States and Treaties made .. under their Authority." 83 Further,
article III grants federal jurisdiction over controversies "between a
State and Citizens of another State. '84 Because these provisions
fail to distinguish the state as plaintiff from the state as defendant,
they could be interpreted to permit suits against states in federal
courts. This issue created a good deal of debate in state ratifying
conventions about the proper interpretation of these provisions. 85

The position reflected in colonial charters and grants and in state
constitutions that state governments could be sued is found ex-
tended in the records of these ratifying conventions. 86

State governments had a reason to be concerned about the in-
terpretation of article III. Most states were deeply in debt to the

81. See notes 58-60 and accompanying text supra.
82. U.S. CONST. art. III provides in pertinent part:
SECTION 2. The judicial power shall extend to all Cases, in Law and Eq-
uity, arising under this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Authority--to all Cases
affecting Ambassadors, other public Ministers and Consuls--to all Cases
of admiralty and maritime Jurisdiction;--to Controversies to which the
United States shall be a Party--to Controversies between two or more
States--between a State and Citizens of another State;--between Citizens
of different States;--between Citizens of the same State claiming Lands
under Grants of different States, and between a State, or the Citizens
thereof, and foreign States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Con-
suls, and those in which a State shall be Party, the Supreme Court shall
have original Jurisdiction. In all the other Cases before mentioned, the
Supreme Court shall have appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall
make.

83. Id.
84. Id.
85. See Gibbons, supra note 2, at 1899.
86. Id.
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British following the Revolutionary War.87 Moreover, many states
had passed laws appropriating debts due British creditors or mak-
ing state paper the legal tender.88 The British objected to both and
made the guarantee of a federal forum for suits against debtor
states a condition of the 1783 peace treaty.89 With the balance of
credit decidedly in their favor, the British in 1782 were negotiating
terms of a peace treaty with the Americans from an advantage. 90

This background explains why proponents of the proposed Consti-
tution were so concerned about the effect of article III and why
they split over its interpretation.91

In Pennsylvania, article III was defended as a means of enforc-
ing the 1783 treaty:

[Iln order to prevent the payment of British debts, and
from other causes, our treaties have been violated. . . by
the express laws of several states in the Union. . . . This
clause ... will show the world that we make the faith of
treaties a constitutional part of the character of the United
States; that we secure its performance no longer nomi-
nally, for the judges of the United States will be enabled to
carry it into effect, let the legislatures of the different
states do what they may.92

While the argument focused on the force of treaties, its broader
impact was clear: federal courts had jurisdiction in suits against
the states.

Virginia, on the other hand, was a state with large debts and
tracts of land at stake.93 At the time the treaty was signed, Virginia
state law provided that the property of British nationals could be

87. Baker, supra note 2, at 140; Gibbons, supra note 2, at 1899-1902.
88. S. BEMIS, A DipLoMATIc HISTORY OF THE UNITED STATES 71 (5th ed. 1965).
89. See id. at 71-72; Gibbons, supra note 2, at 1900-01.
90. See Gibbons, supra note 2, at 1899-1900.
In addition to the favorable balance of credit, the British had troops from Hali-

fax to Charleston which outnumbered the Continental Army. Article VII of the pro-
visional peace treaty of November 30, 1782, directed the British to evacuate all
military posts and leave behind the slaves. They did neither, and their excuse was
the reciprocal treaty violations of states by way of arbitrary escheat laws and paper-
money tender laws. Without a forum to enforce federal law and federal treaties
against contrary state laws, neither side had an incentive to compromise. Id.

91. See notes 92-106 and accompanying text infra.
92. 2 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF

THE FEDERAL CONSTrTUTON 490 (J. Elliot ed. 1836) [hereinafter cited as ELLIOT'S
DEBATES]. James Wilson, a member of the Committee of Detail for the article, ad-
dressed the Pennsylvania ratification convention December 7, 1787. Id.

93. See Martin v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 305-07 (1816) (300,000
acres of Northern Virginia at stake in a dispute involving the force of the treaty of
1783).
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sequestered and British debts confiscated. 94 British creditors and
landowners needed a forum in which to sue the state. If the Vir-
ginia delegates ratified the Constitution containing article III, they
would be handing the British the legal process to reclaim
thousands of acres of land and perhaps bankrupt the state.95

Nowhere was it more apparent how divided the delegates were
on the effects of article III than in the Virginia ratification debates.
Three spokesmen for the Constitution, James Madison, John Mar-
shall, and Alexander Hamilton, participated in the debates, and
their remarks fueled the controversy as well as provided support
for proponents of state sovereign immunity.96 In Virginia, as else-
where, the debate centered on the sweeping terms used to confer
jurisdiction on federal courts; federal judicial power extended to
"controversies" between a state and citizens of another state.
Some have argued that "by placing within the federal judicial
power disputes between states and private individuals, this lan-
guage prevented states from claiming immunity from suit....
Two of five members on the Committee of Detail, the group re-
sponsible for revising and drafting constitutional articles based
upon various resolutions, supported this position in the debates. 98

Marshall, Madison, Hamilton, and other proponents of the
Constitution countered that the doctrine of sovereign immunity
would require that states be subject to suit only after consenting,
notwithstanding the broad language of article III.99 Their argu-
ments were delivered at the 1788 Virginia convention and in The
Federalist No. 81. At the debate, Madison countered criticism di-
rected toward proposed federal jurisdiction:

[The Supreme Court's] jurisdiction in controversies be-
tween a state and citizens of another state is much ob-
jected to, and perhaps without reason. It is not in the
power of individuals to call any state into court. The only
operation it can have, is that, if a state should wish to bring
a suit against a citizen, it must be brought before the fed-

94. See 2 VA. REVISED CODE 7 (1819) (C.178); see also, Gibbons, supra note 2, at
1903 (Virginia laws passed in retaliation for Britain freeing the slaves).

95. See note 93 supra.
96. Field, supra note 2, at 530-32.
97. Id. at 530.
98. Id.
Edmund Randolph and James Wilson were the two members of the committee

who interpreted article HI to mean that states were subject to suit. Wilson ap-
proved the impartiality of the Constitution in that it allowed an individual equal
status with the state against which the individual had a claim. 2 ELLIOT'S DEBATES,
supra note 92, at 491. Randolph was more blunt: "I admire that part [of the Consti-
tution] which forces Virginia to pay her debts." 3 ELLIOT'S DEBATES, at 207.

99. See notes 100-03 and accompanying text infra.
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eral court. This will give satisfaction to individuals, as it
will prevent citizens, on whom a state may have a claim,
being dissatisfied with the state courts. 10 0

Fellow federalist Marshall stated in the same debate:
With respect to disputes between a state and the citizens
of another state, its jurisdiction has been decried with unu-
sual vehemence. I hope that no gentleman will think that
a state will be called at the bar of the federal court. Is
there no such case at present? Are there not many cases
in which the legislature of Virginia is a party, and yet the
state is not sued? It is not rational to suppose that the sov-
ereign power should be dragged before a court. The intent
is, to enable states to recover claims of individuals resid-
ing in other states. I contend this construction is war-
ranted by the words. But, say they, there will be partiality
in it if a state cannot be defendant-if an individual cannot
proceed to obtain judgment against a state, though he may
be sued by a state. It is necessary to be so, and cannot be
avoided. I see a difficulty in making a state defendant,
which does not prevent its being plaintiff. If this be only
what cannot be avoided, why object to the system on that
account? If an individual has a just claim against any par-
ticular state, is it to be presumed that, on application to its
legislature, he will not obtain satisfaction? But how could
a state recover any claim from a citizen of another state,
without the establishment of these tribunals?10 '

In The Federalist No. 81, Hamilton declared that "[ i] t is inherent in
the nature of sovereignty, not to be amenable to the suit of an indi-
vidual without its consent."10 2 Referring to the fear that states
would be forced to pay their war debts, Hamilton further wrote
that "there is no colour to pretend that the state governments
would, by the adoption of that plan, be divested of the privilege of
paying their own debts in their own way, free from every con-
straint but that which flows from the obligations of good faith."'10 3

From these statements, the intent of at least three framers
seems clear: a state cannot be sued in federal court without its
consent. Two arguments, however, have been advanced challeng-
ing this conclusion: first, that the statements of Marshall and
Hamilton have been taken out of context;1 0 4 and second, that sub-

100. 3 ELIOT'S DEBATES, at 533.
101. Id. at 555-56 (emphasis in original).
102. THE FEDERALST No. 81, at 602 (A. Hamilton) (J. Hamilton ed. 1880) (em-

phasis in original).
103. Id.
104. Gibbons, supra note 2, at 1906-12;

In THE FEDERALIST No. 80, Hamilton indicated that states could be sued by indi-
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stantial evidence has revealed disagreement among the delegates
over the effects of article III, indicating that no consensus ever
existed.

105

Those who argue that state sovereign immunity was not viable
in light of article III can likewise rely on statements of convention
delegates. Edmund Randolph and James Wilson, two members of
the Committee of Detail that drafted the article, viewed article III
as an abrogation of state immunity. 10 6 Patrick Henry, to whom
Madison's and Marshall's statements were addressed, opposed the
Constitution at the Virginia convention, claiming that "[a] state
may be sued in the federal court, by the paper on your table."'10 7

Pamphleteer Richard Henry Lee wrote in 1787 that "this new juris-
diction will subject the states, and many defendants to actions, and
processes, which were not in the contemplation of the parties,
when the contract was made .... 108

At least two conclusions about the "framers' intent" concern-
ing article III and state sovereign immunity are reasonably safe:
first, the war, state debts, the peace treaty, and property rights fig-

viduals and that this served the interests of federalism. Hamilton labeled "[t]he
power of determining causes ... between one state and citizens of another" as "es-
sential to the peace of the union." THE FEDERALIST No. 80 (A. Hamilton), supra
note 102, at 589. Implying further that suits could be brought by individuals against
states, Hamilton stated:

It may be esteemed the basis of the union, that "citizens of each state
shall be entitled to all the privileges and immunities of citizens of the sev-
eral states." And if it be a just principle that every government ought to
possess the means of executing its oum provision by its authority, it will
follow, that in order to the inviolable maintenance of that equality of privi-
leges and immunities to which the citizens of the union will be entitled, the
national judiciary ought to preside in all cases in which one state or its
citizens are opposed to another state or its citizens. To secure the full ef-
fect of so fundamental a provision against all evasion and subterfuge, it is
necessary that its construction should be committed to that tribunal,
which, having no local attachments, will be likely to be impartial, between
the different states and their citizens, and which, owing its official existence
to the union, will never be likely to feel any bias inauspicious to the princi-
ples on which it is founded.

Id. at 590 (emphasis in original).
One commentator has stated that "[w1hile Hamilton's statement is not abso-

lutely explicit on the point, it almost certainly contemplates suit against the state
by an individual." Field, supra note 2, at 535 n.75.

John Marshall made his position clear on the states' amenability to suit in Co-
hens v. Virginia, 19 U.S. (6 Wheat.) 264, 412 (1821), where as Chief Justice he stated
that "in its origin, the judicial power was extended to all cases arising under the
Constitution or laws of the United States, without respect to parties." See also
notes 152-62 and accompanying text infra.

105. Gibbons, supra note 2, at 1913-14.
106. See note 98 supra.
107. 3 ELLIOT's DEBATES, at 319.
108. Lee, Letters of a Federal Farner (Number III) (Oct. 10, 1787), reprinted in

PAMPHLETS ON THE CoNsTrruTmON OF THE UNrrED STATES, 309 (P. Ford ed. 1888).
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ured prominently in the arguments; and second, compromise was
in the air. Federalists such as Madison and Marshall may have
found it necessary to be inconsistent on the issue of state sover-
eignty to nudge along ratification of the Constitution. Indeed, the
debate seems more politically than historically based. Recall that
colonial charters and grants as well as state constitutions did not
contain provisions protecting state governments from suits, and it
appears that no such expectation existed in colonial America. 10 9

Recall, too, the ideological inconsistency of such a position." 0

That the disagreement was not resolved by the time the Con-
stitution was ratified is evidenced by the New York state conven-
tion's recommended amendment to the proposed Constitution that
the Constitution not "be construed to authorize any suit to be
brought against any state in any manner whatever.""' Historical
evidence suggests that no consensus existed among the framers
about state sovereign immunity and the impact of article III.
Notwithstanding the ultimate unanimous state ratification of the
unaltered Constitution in 1790, the controversy continued to
smoulder until 1793 when the Supreme Court's decision in
Chisholm v. Georgian1 2 fueled a firestorm of reaction.

Chisholm v. Georgia

In the summer of 1792, Alexander Chisholm, a South Carolina
citizen and executor of the estate of Robert Farquar, also of South
Carolina, filed suit in assumpsit against the State of Georgia in the
United States Supreme Court pursuant to the Court's article III
original jurisdiction over controversies "between a State and Citi-
zens of another State"1 1 3 and the Judiciary Act of 1789. 14

Chisholm sought to collect a Revolutionary War debt Georgia

109. See notes 53-81 and accompanying text supra.
110. See notes 53-61 and accompanying text supra. But see Kawananaka v.

Polyblank, 205 U.S. 349, 353 (1907) (sovereign's immunity rests on the "logical and
practical ground that there can be no legal right as against the authority that makes
the law upon which the right depends.") (Holmes, J.). In reaching this conclusion,
Justice Holmes either was disregarding the theoretical source of the authority to
which he referred, the people, or was assuming that the grant of authority, once
made, was absolute, thereby vesting the components of sovereignty in the
government.

111. 2 ELLIOT'S DEBATES, supra note 92, at 409. The ratification conventions in
North Carolina and Virginia also entertained proposals to amend the Constitution.
4 ELLioT's DEBATES, at 246, 3 ELLIOT'S DEBATES at 660.

112. 2 U.S. (2 Dall.) 419 (1793).
113. Id. at 419-20. See also NowAK, ROTUNDA, YOUNG, supra note 2, at 53; Baker,

supra note 2, at 141-42; Field, supra note 2, at 515, 536, 541-42; Gibbons, supra note 2,
at 1921, 1923-26; Tribe, supra note 2, at 683.

114. Judiciary Act of 1789, ch. 20, §§ 13-14, 1 Stat. 73, 81-82 (codified as amended
at 28 U.S.C. § 1651 (1976)).
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owed Farquar for military supplies. 115 Although Georgia never de-
nied the debt, it refused to appear and recognize the Court's juris-
diction over such an action. 116 After giving Georgia notice of its
intention to proceed, the Court entered a default judgment against
the state.117 In a four-to-one decision, the Court held that article
III, as substantiated by the Judiciary Act,1 18 conferred on the
Supreme Court original jurisdiction in controversies between a
state and citizens of another state, independent of the Judiciary
Act of 1789, and that the Court could compel an unconsenting state
to appear before it.119

In separate opinions, the four members of the majority rea-
soned that states have only limited sovereignty in a constitutional
democratic republic. 120 Chief Justice Jay asserted that, by ratify-
ing the Constitution, Georgia had consented to suits brought
against it in federal court.12 1 He defended the Court's jurisdiction
thus:

[I]t recognizes and strongly rests on this great moral
truth, that Justice is the same whether due from one man
or a million, or from a million to one man; because it
teaches and greatly appreciates the value of our free re-
publican national Government, which places all our citi-
zens on an equal footing, and enables each and every of
them to obtain justice without being overborne by the
weight and number of their opponents; and, because it
brings into action, and enforces this great and glorious
principle, that the people are the sovereign of the
country.

122

Moreover, the majority held that the Court's original jurisdic-
tion was conferred directly by the Constitution and did not require

115. NowAK, ROTUNDA, YOUNG, supra note 2, at 53.
116. 2 U.S. (2 Dali.) at 419-20.
117. Id. at 480.
118. The Act was adopted September 24, 1789, as one of the first acts of Con-

gress. It outlined the organization and jurisdiction of the Supreme Court and cir-
cuit courts.

119. 2 U.S (2 Dall.) at 469-80 (Jay, CJ., seriatim); see also note 123 infra.
120. 2 U.S. (2 Dall.) at 479; NowAK, ROTUNDA, YOUNG, supra note 2, at 53.

Jay asserted that sovereignty passed from the Crown directly to the people
upon the signing of the Declaration of Independence; the people then invested sov-
ereignty in the various state governments through constitutions. He wrote:

[T] he people exercised their own rights, and their own proper sovereignty,
and conscious of the plentitude of it, they declared with becoming dignity,
"We the people of the United States, do ordain and establish this
Constitution."

2 U.S. (2 Dall.) at 471.
121. 2 U.S. (2 Dali.) at 473-77.
122. Id. at 479.
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implementation by statute.123 The plain language of article III of
the Constitution gave the Court original jurisdiction over suits be-
tween a state and a citizen of another state without distinguishing
between a state as plaintiff or defendant. 124 Inasmuch as the gov-
ernments of the states derived their sovereignty from the people,
the English common law doctrine of sovereign immunity was inap-
posite to the jurisdiction conferred by the Constitution. 125

Justice Iredell alone dissented, asserting that the Court de-
rived it jurisdiction not from the Constitution directly but from the
Judiciary Act of 1789.126 He observed that, inasmuch as a legisla-
tive enactment was required to organize the Court, the Court must
derive its authority from legislative enactment. 127 He said:

If therefore, this Court is to be (as I consider it) the
organ of the Constitution and the law, not of the Constitu-
tion only, in respect to the manner of its proceeding, we
must receive our directions from the Legislature. 128

Iredell observed that, although the Judiciary Act had given the
Court original and exclusive jurisdiction over civil controversies
between states and citizens of other states, it had not specified ap-
propriate proceedings and remedies 129 where "the object [of the
suit] is to compel the payment of money by a State." 30 The Act
provided for certain inapplicable writs "and all other writs not spe-
cially provided for by statute, which may be necessary for the exer-
cise of their respective jurisdictions, and agreeable to the
principles and usages of law."'131

Because the Act was silent as to an appropriate remedy
against a state, Iredell looked first to the laws of Georgia to find a

123. Id. at 420. Attorney General Randolph, for the plaintiff stated: "[T] he Con-
stitution vests a jurisdiction in the Supreme Court over a State, as defendant, at the
suit of a private citizen of another State .... [T]he judicial act recognizes that ju-
risdiction." Id. at 450. Justice Blair asserted that "It] he Constitution of the United
States is the only fountain from which I shall draw; the only authority to which I
shall appeal." Id. at 461-66. Justice Wilson asked whether the Constitution could
and did vest jurisdiction over an unconsenting defendant state, which query he an-
swered in the affirmative. Id. at 466-69. Justice Cushing affirmatively answered the
"principal question ... whether a State can, by the Federal Constitution, be sued
by an individual citizen of another State." Id& at 473-80. Chief Justice Jay concluded
that the Constitution authorized the suit without consideration of whether the Judi-
ciary Act would also. Id. at 420.

124. 2 U.S. (2 Dall.) at 476-77.
125. Id. at 472-73.
126. Id. at 430-33.
127. Id. at 433.
128. Id. (emphasis in original).
129. Id. at 433-34.
130. Id. at 430.
131. Id. at 433-34 (emphasis in original).
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remedy and drew a blank.132 He then turned to English common
law, which underlay the new nation's judicial process. The com-
mon law provided that the sovereign was immune from suit except
upon the sovereign's consent expressed by a grant of a petition for
a Writ of Right. 133 He noted that the grant of a petition for a Writ of
Right was purely discretionary on the part of the sovereign and
required that the suit then be brought in the sovereign's own
court.

13 4

Inasmuch as common law required that a sovereign consent to
suit and Georgia had not done so, Iredell concluded that the Court
was without jurisdiction to entertain the suit.135 He summarized
his position thus:

[First:] That the Constitution, so far as it respects the ju-
dicial authority, can only be carried into effect by acts of
the Legislature appointing Courts, and prescribing their
methods of proceeding. [Second:] That Congress has pro-
vided no new law in regard to this case, but expressly re-
ferred us to the old. [Third:] That there are no principles
of the old law, to which we must have recourse, that in any
manner authorize the present suit, either by precedent or
by analogy.

136

Recognizing that Congress might in the future create a pro-
ceeding and remedy against a state, Iredell added:

[I It may not be improper to intimate that my present opin-
ion is strongly against any construction of [the Constitu-
tion], which will admit, under any circumstances, a
compulsive suit against a State for the recovery of
money.

137

Sensitive to the awesome financial liabilities of the states, Iredell
apparently hoped to take the Court out of the controversy over the
payment of war debts by requiring Congress to provide an explicit
procedure and remedy by which the states could be sued and judg-
ment executed against them. 138 The majority, however, obviously
viewed the jurisdiction of article III as self-executing 139 and inclu-
sive of all common law remedies capable of execution.14° Also un-
derlying the majority's decision was a desire to make states liable

132. Id. at 434.
133. See notes 47-49 and accompanying text supra.
134. 2 U.S. (2 Dall.) at 442.
135. Id. at 434-50.
136. Id. at 449 (emphasis in original).
137. Id.
138. Id. at 433-35; see also Gibbons, supra note 2, at 1923-24.
139. See note 123 supra.
140. Cf. 2 U.S. (2 Dall.) at 478 (constitutional jurisdiction against the United

States limited by the executive's discretion of execution).

1984]



CREIGHTON LAW REVIEW

for their debts as required by the Treaty of 1783, which was negoti-
ated by the Chief Justice. 141

Ratification Of The Eleventh Amendment

Reaction to the ruling was immediate. Within two days, an un-
identified senator of the Second Congress of the United States pro-
posed an amendment to the Constitution. 142 Except for the
addition of the bracketed words, the amendment was adopted by
the Third Congress early in 1794 in the form as it was first
proposed:143

The Judicial power of the United States shall not [be
construed to] extend to any suits in law or equity, com-
menced or prosecuted against one of the United States by
Citizens of another State, or by Citizens or Subjects of any
Foreign State.'4

Within a year, the requisite twelve states had ratified the amend-
ment, although its ratification was not announced until 1798.145
Thus, Chisholm v. Georgia became the first Supreme Court deci-
sion to be overturned by constitutional amendment. 146

INTERPRETATIONS OF THE ELEVENTH AMENDMENT

By its express terms, the eleventh amendment limits the fed-
eral judiciary's original article III jurisdiction over cases at law and
equity "between a State and Citizens of another State ... and be-
tween a State . . .and Foreign .. .Citizens or Subjects.' 47 A
state may not be made a defendant in a suit brought by these par-
ties. It generally is undisputed that the amendment repudiated
the result in Chisholm v. Georgia.48 The ratification of the amend-
ment, however, was largely unattended by legislative debate indi-

141. Gibbons, supra note 2, at 1925-26.
142. Baker, supra note 2, at 142-44; Gibbons, supra note 2, at 1926-34; Tribe, supra

note 2, at 683-84.
143. Baker, supra note 2, at 142.
144. Id.; U.S. CONST. amend. XI.
145. Baker, supra note 2, at 143 n.23 and accompanying text (delay in Presi-

dent's announcement was characteristic of the casual way in which the adoption of
the amendment was treated).

146. The other three are: Oregon v. Mitchell, 400 U.S. 112 (1970), which spurred
U.S. CONST. amend. XXVI and the 18-year-old franchise; Pollock v. Farmers' Loan &
Trust Co., 157 U.S. 429 (1895), which spurred U.S. CONST. amend. XVI and the fed-
eral income tax; Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857), which spurred
U.S. CONsT. amend. XIV, § 1, conferring citizenship on all persons born or natural-
ized in the United States. Tribe, supra note 2, at 684 n.7.

147. See note 82 supra (quoting U.S. CONST. art. III).
148. Field, supra note 2, at 515.
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cating what else, if anything, was intended by it.149 The Court has
been left alone to shoulder the burden of reconciling the jurisdic-
tional curb of the amendment with the role of the article III judici-
ary. As such, the Court has interpreted the amendment to mean
both more and less than what it says,150 based upon differing defi-
nitions of the concept of sovereign immunity that the amendment
is thought to embody.151

Cohens v. Virginia

One of the first attempts to reconcile the eleventh amendment
with article III jurisdiction came in Cohens v. Virginia,152 which
held that the amendment was inapposite to the Court's appellate
jurisdiction. 153 Virginia raised an eleventh amendment challenge
to the Court's appellate jurisdiction to consider a constitutional
challenge 154 to a criminal conviction upheld by the state's highest
court. 55 The Court held that the Judiciary Act of 1789 constitu-
tionally conferred on the Court appellate jurisdiction in cases in-
volving a question of federal law decided by the state's highest
court, regardless of whether the state was a party.156

Delivering the opinion of the Court, Chief Justice Marshall
wrote:

It is ... the opinion of the court, that the defendant who
removes a judgment rendered against him by a state court
into this court, for the purpose of re-examining the ques-
tion, whether the judgment be in violation of the constitu-
tion or laws of the United States, does not commence or
prosecute a suit against the state, whatever may be its
opinion where the effect of the writ may be to restore the
party to the possession of a thing which he demands.
[Nevertheless,] [i]f this writ of error be a suit in the sense
of the [eleventh] amendment, it is not a suit commenced
or prosecuted "by a citizen of another state." It is not then
within the amendment, but is governed by the constitution
as originally framed .... 157

Marshall observed that the states' interest in protecting their
treasuries was the motivation for the adoption of the amend-

149. NowAK, ROTUNDA, YOUNG, supra note 2, at 53.
150. Baker, supra note 2, at 139, 147-53.
151. Id. at 147-53; Field, supra note 2, at 515-22.
152. 19 U.S. (6 Wheat.) 264 (1821).
153. Id. at 412.
154. Id. at 392.
155. Id. at 265-67.
156. Id. at 412.
157. Id.

19841



CREIGHTON LAW REVIEW

ment;58 its object was not "to maintain the sovereignty of a state
from the degradation supposed to attend a compulsory appearance
before the tribunal of the nation .... ,,159 He noted, for example,
that the amendment did not prohibit suits brought in federal court
by a sister state or by a foreign nation. 60 Any notion that the
amendment embodied the English common law concept of sover-
eign immunity appears to be rejected in Marshall's opinion.' 61 In-
stead he seems to apply a narrow, technical construction to the
amendment.1

62

Subsequent Supreme Court opinions, however, have not nec-
essarily held to Marshall's narrow construction of the amendment.
The Court in Monaco v. Mississippi6 3 held that, although it is cor-
rect that states had consented to suits brought by sister states and
the United States of America, they had not consented to suits
brought by foreign states, which, therefore, were barred by the
eleventh amendment.164 The Monaco Court rejected Marshall's
dictum in Cohens465 and instead interpreted the amendment as re-
storing an understanding that unconsenting states, "still possess-
ing attributes of sovereignty,' 66 are immune from suit in a manner
akin to the English common law concept of sovereign immunity. 67

This the Court supported by relying on Marshall's earlier com-
ments contemporaneous with those of Hamilton and Madison dur-
ing the ratification debates 68 as well as on Justice Iredell's dissent
in Chisholm v. Georgia.169

Osborn v. Bank of the United States

Yet another case in which Chief Justice Marshall applied his
narrow and technical construction of the eleventh amendment was
Osborn v. Bank of the United States.170 The bank sought an injunc-
tion against Ralph Osborn, auditor for Ohio, restraining him from
collecting an allegedly unconstitutional tax against the bank.' 7 '
Osborn asserted that the eleventh amendment barred the Court's

158. Id. at 406.
159. Id.
160. Id.
161. Cf. id.
162. Cf. id.
163. 292 U.S. 313 (1934).
164. Id. at 330.
165. Id. at 327.
166. Id. at 322.
167. Id. at 322-25.
168. Id. at 323-25; see also notes 96-103 and accompanying text supra.
169. Id. at 325, 327; see also notes 126-38 and accompanying text supra.
170. 22 U.S. (9 Wheat.) 738 (1824).
171. Id. at 739-40.

[Vol. 18



CONSTITUTIONAL LAW

jurisdiction where "[tI he process of the Court, though not directed
against the State by name, acts directly upon it, by restraining its
officers."'1 72 The Court held that, by virtue of the congressional act
incorporating the bank, it had federal question jurisdiction over all
suits by or against the bank,173 including one challenging the con-
stitutionality of a state law, "for, if the Courts of the United States
cannot rightfully protect the agents who execute every law author-
ized by the constitution, from the direct action of State agents in
the collection of penalties, they cannot rightfully protect those who
execute any law."' 74 Furthermore, "the [eleventh] amendment,
which restrains the jurisdiction granted by the constitution over
suits against States, is, of necessity, limited to those suits in which
a State is a party on the record."'7 5 Therefore, so long as the state
was not a named party, a suit could be brought against agents of
the state seeking to enjoin them from executing an unconstitu-
tional state law.

In addition, Marshall sowed the seeds of the doctrine of pen-
dent jurisdiction in Osborn, holding that the original jurisdiction of
federal courts encompassed all issues, both state and federal, es-
sential to the resolution of the entire case. 176

In re Ayers

Four years after announcing in Osborn that, if the state is not
the party named in the record, it is not a party to suit and, thus, the
eleventh amendment is inapplicable, Justice Marshall qualified
that rule in Governor of Georgia v. Madrazo,77 holding that, if a
state official is sued in his official capacity, the suit is against the
state and barred by the eleventh amendment.

The In re Ayers7 8 Court finally broke altogether with Mar-
shall's tests for determining whether a suit was actually against a
state, holding that a suit is against the state if the relief would run

172. Id. at 846.
173. Id. at 823.
174. Id. at 849.
175. Id. at 857.
176. Id. at 821-23.

[W]hen a question to which the judicial power of the Union is extended by
the constitution, forms an ingredient of the original cause, it is in the power
of Congress to give the Circuit Courts jurisdiction of that cause, although
other questions of fact or law may be involved in it.

Id. at 823.
Smith v. Reeves, 178 U.S. 436, 445-49 (1900), determined that a suit brought by a

federal corporation is as equally barred by the eleventh amendment as any other
suit brought by a foreign citizen.

177. 26 U.S. (1 Pet.) 110, 123-24 (1828).
178. 123 U.S. 443 (1887).

19841



CREIGHTON LAW REVIEW

against the state. Thus, In re Ayers established the present rule
that a state is the real party in interest if the relief sought in a suit
against state officials would run effectively against the state. 17 9

Rather than determining whether the state actually is being sued
by focusing on the record description of the party, the Court now
focuses on the ultimate effect of the relief sought.

In re Ayers came before the Court on a petition for a writ of
habeas corpus filed by Rufus A. Ayers, Attorney General of Vir-
ginia. 180 Ayers had been found in contempt of court for violating a
federal court order restraining him from discharging a state statu-
tory duty to bring suit against landowners who had paid property
taxes with bonds issued and then repudiated by the state.18' He
challenged the contempt order on the ground that the eleventh
amendment barred the federal court's jurisdiction to issue the re-
straining order, which would have the effect of requiring the state
to honor the bonds it had repudiated. 82

The Court ruled that if a suit is against a state official who has
no personal interest at stake and the relief sought would effec-
tively run against the state, then the state is the real party in inter-
est, and the eleventh amendment bars the suit.183

Hans v. Louisiana

The ruling in Hans v. Louisiana 84 is by far the most radical
departure from the views expressed by Justice Marshall and, per-
haps, the broadest expansion of the eleventh amendment bar. In
contrast to Justice Marshall's narrow construction of the amend-
ment's language, the Hans Court injected into its interpretation of
the amendment principles of common law sovereign immunity.

Relying on the comments of Hamilton, Madison, and Marshall
during the ratification debates,185 as well as on Justice Iredell's dis-
sent in Chisholm v. Georgia,18 6 Justice Bradley delivered the Hans
opinion, holding that a state cannot be made an unconsenting de-
fendant in federal court by one of its own citizens, despite the
presence of a federal question.187

179. Id. at 491; see also Pennhurst State School & Hosp. v. Halderman, 104 S. Ct.
at 908; Hawaii v. Gordon, 373 U.S. 57, 58 (1963); Ford Motor Co. v. Department of
Treasury, 323 U.S. 459, 464 (1945).

180. 123 U.S. at 445.
181. Id. at 445-47.
182. Id. at 486-87.
183. Id. at 491.
184. 134 U.S. 1 (1889).
185. See 134 U.S. at 12-14; see also notes 99-103 and accompanying text supra.
186. 134 U.S. at 12; see also notes 126-37 and accompanying text supra.
187. 134 U.S. at 18-20.
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In Hans, a citizen of Louisiana brought suit against the state to
recover the accrued interest on bonds the state had issued and
then repudiated, thus impairing its obligations of contracts. 88

Bradley reasoned that, inasmuch as it was well established that a
state could not be sued by a citizen of either a sister state or a
foreign nation "on the mere ground that the case is one arising
under the Constitution or laws of the United States,"'189 it would be
an "anomalous result"'190 to extend the protection of the Constitu-
tion to one state's citizens but not to another's. 191 Even though the
Judiciary Act of 1875192 and Justice Marshall's dictum in Cohens v.
Virginia 93 would have supported the finding of jurisdiction, Jus-
tice Bradley observed that "the highest authority of this country
[is] in accord"' 94 with Justice Iredell's dissent.195 In the absence
of consent, the English common law concept of sovereign immu-
nity bars an individual's suit against his own state in federal court.
Although by ratifying the Constitution, states had consented to
suits brought by sister states and the United States, 196 the states
had not consented to suits by individuals seeking to compel states
to fulfill their obligations of contracts where such would attack the
integrity of the treasury. 197

Justice Bradley, however, issued this caveat:
Whilst the State cannot be compelled by suit to perform
its contracts, any attempt on its part to violate property or
rights acquired under its contracts, may be judicially re-
sisted; and any law impairing the obligation of contracts
under which such property or rights are held is void and
powerless to affect their enjoyment. 98

By the time Hans was decided in 1887, the Court had broken

188. Id. at 1-3.
189. Id. at 10.
190. Id.
191. Id.
192. Id. at 9. The Act reads:

That the circuit courts of the United States shall have original cognizance,
concurrent with the courts of the several States, of all suits of a civil nature
at common law or in equity, . . . arising under the Constitution or laws of
the United States, or treaties made, or which shall be made, under their
authority.

18 Stat. 470 (1875).
193. 134 U.S. at 20; see also text accompanying note 157 supra.
194. 134 U.S. at 12.
195. See notes 126-37 and accompanying text supra.
196. Cf. 134 U.S. at 15 (discussing boundary disputes). See also Monaco v. Mis-

sissippi, 292 U.S. 313, 328-29 (1934) (rationale of Hans extended to preclude suits by
foreign governments, although eleventh amendment only bars suits by foreign
nationals).

197. 134 U.S. at 16-21.
198. Id. at 20-21.
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with Justice Marshall's narrow reading of the amendment as
meaning nothing more than it says and, instead, had begun to view
it as embodying the English common law concept of sovereign im-
munity in a manner similar to that espoused by Justice Iredell.

Ex parte Young

Within twenty years after Hans, the scope of the eleventh
amendment was again altered. This time shadows of the English
common law concept of sovereign immunity were used to narrow
the scope of the amendment.

In Ex parte Young,199 the Court held that a federal court could
enjoin a state officer from enforcing an unconstitutional state
law. 20 0 In Ex parte Young, a stockholder of the Northern Pacific
Railway Company brought an action in equity against the rail-
'way's officers and Minnesota Attorney General Edward T.
Young.20 1 An injunction was sought to bar compliance with and
enforcement of Minnesota's rail rate schedule alleged to be uncon-
stitutional under both the interstate commerce clause and the
fourteenth amendment.20 2 The federal trial court issued a tempo-
rary injunction prohibiting the enforcement of the rate schedule
and, later, jailed Young for contempt after he violated the court
order.20 3 The case came before the Supreme Court on Young's pe-
tition for a writ of habeas corpus. 20 4

Delivering the opinion of the Court, Justice Peckham set the
tone by quoting Justice Marshall's opinion in Cohens v. Virginia,
which stated:

It is most true that this court will not take jurisdiction
if it should not; but it is equally true that it must take juris-
diction if it should .... We have no more right to decline
the exercise of jurisdiction which is given, than to usurp
that which is not given. The one or the other would be
treason to the Constitution.205

Addressing Young's objection that the suit was barred by the
eleventh amendment because any relief would operate against the
state, Justice Peckham observed that the fourteenth amendment
prohibits a state from depriving any person of life, liberty, or prop-
erty without due process of law or denying to any person the equal

199. 209 U.S. 123 (1908).
200. Id. at 159-60.
201. Id. at 129-31.
202. Id.
203. Id. at 132-34.
204. Id. at 126.
205. Id. at 143 (quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) at 404).

[Vol. 18



CONSTITUTIONAL LAW

protection of the laws 20 6 and that "[w]e may assume that each
[amendment] exists in full force. 20 7

Justice Peckham distinguished the In re Ayers rule20 8 that the
state was the real party in interest if the relief would run against it
by noting that there was no direct trespass threatened in that
case. 20 9 To the contrary, he observed that Pennoyer v. McCon-
naughy2 10 had restrained state officials from "working irreparable
damage to the property rights of the complainants" 211 based upon
Justice Marshall's holding in Osborn that "the circuit courts of the
United States will restrain a state officer from executing an uncon-
stitutional statute of the State, when to execute it would violate
rights and privileges of the complainant which had been guaran-
teed by the Constitution, and would work irreparable damage and
injury to him .... ,"212

After reviewing similar holdings, Justice Peckham said:
The various authorities we have referred to furnish ample
justification for the assertion that individuals, who, as of-
ficers of the State, are clothed with some duty in regard to
the enforcement of the laws of the State, and who threaten
and are about to commence proceedings, either of a civil or
criminal nature, to enforce against parties affected an un-
constitutional act, violating the Federal Constitution, may
be enjoined .... 

213

He cautioned, however, that the defendant state officer "must have
some connection with the enforcement of the act, or else it is
merely making him a ... representative of the State, and thereby
attempting to make the State a party."214

Moreover, Justice Peckham echoed ancient common law prin-
ciples of English sovereign immunity, stating that, where an offi-
cial claims to act under the authority of the state, but the act to be
enforced is unconstitutional and results in the injury of complain-
ants, '*'"[ilt is simply an illegal act upon the part of a state official in
attempting by the use of the name of the State to enforce a legisla-
tive enactment which is void because unconstitutional. '215 He
added:

206. Id. at 149.
207. Id. at 150.
208. See notes 177-83 and accompanying text supra.
209. 209 U.S. at 149-50.
210. 140 U.S. 1 (1891).
211. 209 U.S. at 152.
212. 140 U.S. at 12, quoted in 209 U.S. at 152.
213. Id. at 155-56.
214. Id. at 157.
215. Id. at 159.
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If the act which the state Attorney General seeks to en-
force be a violation of the Federal Constitution, the officer
in proceeding under such an enactment comes into con-
flict with the superior authority of that Constitution, and
he is in that case stripped of his official or representative
character and is subjected in his person to the conse-
quences of his individual conduct. The State has no power
to impart to him any immunity from responsibility to the
supreme authority of the United States. 2 16

Although the rule of Ex parte Young resembles the English
common law exception to the doctrine of sovereign immunity mak-
ing the agents of the sovereign liable for their illegal conduct,217

Justice Peckham nowhere mentioned the concept of sovereign im-
munity nor cited authority indicating his approval or utilization of
the concept. Instead, Justice Peckham seemed to rely heavily
upon Osborn as interpreted by Pennoyer v. McConnaughy.218

Therefore, it is questionable whether Justice Peckham intended to
inject into the eleventh amendment the ancient English notion of
sovereign immunity; Justice Peckham's reasoning closely resem-
bles that underlying the ancient doctrine, but the precedent he
used to support the result refuted the reasoning. Nearly seventy-
five years later, this would become pertinent in the Pennhurst
Court's distinction between illegal and unconstitutional conduct
with respect to the applicability of the Ex parte Young exception.

Edelman v. Jordan

Edelman v. Jordan21 9 recently reaffirmed the rule of Ex parte
Young but expressly limited the scope of relief to prospective in-
junctive relief. 220 The eleventh amendment continues to prohibit
an award of compensatory damages that would be paid from a
state's treasury. 22 1

Edelman was a class action suit filed against Illinois officials,
alleging that the administration of the Aid to the Aged, Blind and
Disabled program, which was funded equally by the state and fed-
eral governments, violated federal regulations and, thus, denied
equal protection of the laws.222 The lower courts agreed, issued a
permanent injunction, and ordered the state to pay past benefits

216. Id. at 159-60.
217. See notes 50-52 and accompanying text supra.
218. See 209 U.S. at 152 (relying on Pennoyer, 140 U.S. at 10-12.
219. 415 U.S. 651 (1974).
220. Id. at 664-66.
221. Id. at 678.
222. Id. at 653.
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wrongfully withheld.223 The Supreme Court reversed the order to
pay past benefits.2 24

Rejecting the petitioners' argument that the state had con-
sented to suit through participation in the program, the Court
stated: "The mere fact that a State participates in a program
through which the Federal Government provides assistance for the
operation by the State of a system of public aid is not sufficient to
establish consent on the part of the State to be sued in the federal
courts.

'2 25

In addition, the Court held: "Though a section 1983 action may
be instituted ... a federal court's remedial power, consistent with
the Eleventh Amendment, is necessarily limited to prospective in-
junctive relief .... ,,226

Delivering the opinion of the five-to-four Court, Justice Rehn-
quist noted that "the rule has evolved that a suit by private parties
seeking to impose a liability which must be paid from ... the state
treasury is barred by the Eleventh Amendment. '227 He observed
that, although Ex parte Young allowed a federal court to enjoin a
state official from enforcing an unconstitutional state law, the relief
it allowed was prospective only.228

Admitting, however, that a state treasury might be affected ad-
versely as a consequence of compliance with a federal court's in-
junction,229 the Court held that the amendment prohibits a federal
court from ordering "the payment of state funds . .. as a form of
compensation . . . [which] is in practical effect indistinguishable
. . . from an award of damages against the state. '230

Fitzpatrick v. Bitzer

Although the eleventh amendment prohibits an award of dam-
ages against a state,231 Congress may, by an explicit grant of juris-
diction, override the amendment when enforcing the fourteenth
amendment pursuant to its authority under section five of the
amendment.

223. Jordan v. Weaver, 472 F.2d 985, 999 (7th Cir. 1973).
224. 415 U.S. at 658-59.
225. Id. at 673.
226. Id. at 677.
227. Id. at 663.
228. Id. at 664.
229. Id. at 667-68. "State officials, in order to shape their official conduct to the

mandate of the Court's decrees, would more likely have to spend money from the
state treasury than if they had been left free to pursue their previous course of
conduct." Id. at 668.

230. Id.
231. See notes 219-30 and accompanying text supra.
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In Fitzpatrick v. Bitzer,232 the Court held "that the Eleventh
Amendment, and the principles of state sovereignty which it em-
bodies, . . . are necessarily limited by the enforcement provisions
of section 5 of the Fourteenth Amendment. 233 In Fitzpatrick, a
class of state employees brought suit against the chairman of the
State Employees' Retirement Commission of Connecticut, alleging
that the state's retirement plan discriminated against them on the
basis of sex in violation of the amended Civil Rights Act of 1964,234

which specifically applied to states. 23 5

Although the plaintiffs sought injunctive and compensatory re-
lief as well as attorneys' fees, the trial court granted only an in-
junction, citing Edelman to support its holding that awards of
retroactive benefits and attorneys' fees were barred by the elev-
enth amendment because they would be paid from the state's
treasury.236 The appellate court affirmed the denial of damages
but reversed in part as to the attorneys' fees. 237

The Supreme Court reversed the denial of damages, holding
that the eleventh amendment is no curb to Congress' power under
section five of the fourteenth amendment to provide for the en-
forcement of that Civil War amendment.238 The Court's reasoning
implied that, because the states ratified the fourteenth amend-
ment, they essentially had consented to federal jurisdiction over
suits to vindicate statutory rights as Congress might confer pursu-
ant to the enforcement clause.239 Therefore, suits based upon stat-
utory rights may be brought directly against a state for monetary
damages, if such is provided for by statute. There is no need to
employ the Ex parte Young doctrine or any of the other exceptions
to the eleventh amendment.24 °

The language of the Court, however, indicates that it would re-
quire Congress to plainly express its intention to override the
states' immunity before the Court will give this interpretation to a

232. 427 U.S. 445, 456 (1976).
233. Id. at 456.
234. 42 U.S.C. § 2000e (1982).
235. 427 U.S. at 447-49.
236. Fitzpatrick v. Bitzer, 390 F. Supp. 278, 285-88 (Conn. 1974).
237. Fitzpatrick v. Bitzer, 519 F.2d 559, 565-71 (2d Cir. 1975).
238. 427 U.S. at 456.
239. Cf. id. at 453-55 (discussing and quoting Ex parte Virginia, 100 U.S. 339

(1880), for the proposition that the "expansion of Congress' powers" and the conse-
quent "diminution of state sovereignty" was "intended by the Framers and made
part of the Constitution upon the States' ratification" of the Civil War
amendments).

240. 427 U.S. at 456: "Congress may,. for the purpose of enforcing the provi-
sions of the Fourteenth Amendment, provide for private suits against States for
state officials which are constitutionally impermissible in other contexts." Id.
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statute.241

In Quern v. Jordan,242 however, the Court specifically ad-
dressed the issue of whether Congress had explicitly intended to
override and abrogate the eleventh amendment when it enacted
section 1983 of the Civil Rights Act of 1871.243 The Court ruled that
it had not:2 "

[N]either logic, the circumstances surrounding the adop-
tion of the Fourteenth Amendment, nor the legislative his-
tory of the 1871 Act, compels or even warrants . . . the
conclusion that Congress intended by the general lan-
guage of the Act to overturn the constitutionally guaran-
teed immunity of the several States. 245

In Hutto v. Finney,246 however, the Court ruled that the Civil
Rights Attorney's Fees Awards Act of 1976247 was enacted with the
intention to abrogate the state's immunity.248

Summary

By way of summary, it is useful to review five issues249 to
which an eleventh amendment defense gives rise.

First: Is the plaintiff one of the parties to whom the eleventh
amendment has been held to apply? The eleventh amendment is
inapplicable to suits brought by the United States 250 or by sister
states, 251 but it is applicable to suits brought by foreign govern-
ments, foreign nationals, citizens of another state,252 and the de-
fendant state's own citizens. 253

Second: Is the state the real party being sued? If the relief
would effectively run against the state, the suit is against the state,
regardless of whether it is a party named in the record.254 How-

241. Pennhurst State School & Hosp. v. Halderman, 104 S. Ct. at 907 ("unequivo-
cal expression of congressional intent" is required to abrogate the immunity of the
states, citing Quern v. Jordan, 440 U.S. 332, 342 (1979)).

242. 440 U.S. 332 (1979).
243. 42 U.S.C. § 1983 (1982).
244. 440 U.S. at 342.
245. Id.
246. 437 U.S. 678 (1978).
247. 42 U.S.C. § 1988 (1982).
248. 437 U.S. at 693-94.
249. NowAK, ROTUNDA, YOUNG, supra note 2, at 55.
250. United States v. Mississippi, 380 U.S. 128, 140-41 (1965); Monaco v. Missis-

sippi, 292 U.S. 313, 329 (1934).
251. South Dakota v. North Carolina, 192 U.S. 286, 315 (1904); Monaco v. Missis-

sippi, 292 U.S. at 328-29; see also note 160 supra.
252. Monaco v. Mississippi, 292 U.S. at 329-30.
253. Hans v. Louisiana, 134 U.S. 1, 18 (1890); see also notes 184-97 and accompa-

nying text supra.
254. See notes 117-83 and accompanying text supra.
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ever, the Ex parte Young exception 255 allows such suits to enjoin
the unconstitutional conduct of state officials, even though the re-
lief effectively runs against the state.256

Third: Has the state consented to suit or waived its immunity?
A state may consent to suit by express statute 257 or by accepting
federal assistance which clearly is predicated upon such
consent.

258

Fourth: What is the nature of the relief sought? Unless the
state has consented to suit, the rule of Edelman v. Jordan allows
only a grant of prospective injunctive relief; retroactive monetary
relief in the form of compensatory damages is barred by the
amendment.

259

Fifth: Is the suit brought under a federal statute enacted pur-
suant to the enforcement clause of the fourteenth amendment and
with the specific intent of abrogating the states' eleventh amend-
ment immunity? If this is so, then the suit, seeking any form of
relief, is not barred.260

Heretofore, these have been the primary questions asked and
answered by the Court when the eleventh amendment was raised
as a defense. With the exception of one new question added by the
Court, these were the questions asked and answered in Pennhurst.
The plaintiff was an individual to whom the amendment applied.
The suit effectively was against the state. The state had in no way
consented to suit. The relief was not based on a statute abrogating
the amendment's immunity, but it was brought under the Ex parte
Young exception and sought only prospective injunctive relief.

The Pennhurst suit, however, failed the test by incorrectly an-
swering the Court's new question: Can the relief be granted on the
basis of federal constitutional or statutory rights without reference
to state statutory rights? Beginning with a overview of the doc-
trine of pendent jurisdiction, a discussion of this new question
follows.

PENDENT JURISDICTION

As noted before, Justice Marshall sowed the seeds of pendent

255. See notes 199-218 and accompanying text supra.
256. 415 U.S. at 663-68; see also notes 219-30 and accompanying text supra.
257. Cf. Ford Motor Co. v. Department of Treasury, 323 U.S. 459, 465 (1945).
258. Cf Edelman v. Jordan, 415 U.S. at 672-73; see also, notes 219-30 and accom-

panying text supra.
259. 415 U.S. at 664-66.
260. Fitzpatrick v. Bitzer, 427 U.S. 445, 456 (1976); see also, notes 231-41 and ac-

companying text supra.
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jurisdiction in Osborn v. Bank of the United States,261 holding that
"when a question to which the judicial power of the Union is ex-
tended by the constitution, forms an ingredient of the original
cause, it is in the power of Congress to give the Circuit Courts ju-
risdiction of that cause, although other questions of fact or of law
may be involved in it."'262 Justice Marshall inferred this principle
from the language of article III, granting jurisdiction to adjudicate
"cases" and "controversies" and not merely "questions" arising
under the Constitution and federal law.263 Moreover, although
only supremacy questions are addressed in an appeal from a
state's highest court, the exercise of original federal jurisdiction
seems to necessitate consideration of pendent claims for the sake
of efficiency and convenience. 264

The doctrine of pendent jurisdiction was expanded in Siler v.
Louisville & Nashville Railroad,265 which was decided a year after
Ex parte Young. Again writing for the Court, Justice Peckham
held that when a federal court properly exercises original jurisdic-
tion over a case involving questions of federal law, it also may ad-
judicate questions of state law.266 Once jurisdiction is established,
the court may omit deciding the issues of federal law or decide
them adversely to the claimant and grant relief solely on the basis
of state law. 2 6 7 In addition, the federal court may interpret state
law in a case of first impression without benefit of an interpreta-
tion of the dispositive state law by the state's highest court.268 As a
general rule, deciding controversies without reference to federal
law is preferred but not mandatory.269

The facts and controversy in Siler were strikingly similar to
those underlying Ex parte Young.270 In Siler, the railroad brought
a suit in federal district court seeking an injunction against the
Kentucky Railroad Commission restraining the enforcement of
maximum rail rates alleged to be unconstitutionally confiscatory
and a violation of the commerce clause.27 1 In addition, the railroad
alleged that, under a proper construction of state law, the commis-

261. 22 U.S. (9 Wheat.) 738 (1824).
262. Id. at 823; see also notes 170-76 and accompanying text supr.
263. Id. at 819-23; Pennhurst, 104 S. Ct. at 917.
264. 22 U.S. (9 Wheat.) at 821-23.
265. 213 U.S. 175 (1909).
266. Id. at 191-92.
267. Id. at 191.
268. Id. at 194.
269. Id. at 193.
270. See notes 201-04 and accompanying text supra.
271. 213 U.S. at 176-77.

1984]



CREIGHTON LAW REVIEW

sion exceeded its statutory authority by enacting the rail rates. 272

Although the state statututory question had not been addressed
by the state's highest court, the Court decided that the commission
had indeed exceeded its statutory authority and, thus, the Court
disposed of the case on the basis of state law, without reaching the
constitutional issues. 273 As can be seen, except for the pendent
state claim, the challenge to state rail rates in Siler contained the
same allegations as those in Ex parte Young.274

The rule of Siler was reaffirmed and refined in Hum v. Ours-
ler2 75 in which the Court reversed a lower court's dismissal of a
state claim for want of jurisdiction after disposing of a federal
claim on its merits.27 6 The Court held:

[Ilf the bill presented a substantial controversy under the
Constitution of the United States ... the jurisdiction ex-
tended to the determination of all questions, including
questions of state law, and irrespective of the disposition
made of the federal questions.277

Thus, Hum echoed Siler by holding that the order of decision
was not dispositive of jurisdiction.278 Once federal question juris-
diction is established, it is retained to decide all issues in the case,
regardless of whether the federal question is decided first, last, ad-
versely to the claimant, or not at all.279

The Court, however, seemed to retreat from this position in
United Mine Workers v. Gibbs,280 holding that although the Consti-
tution confers jurisdiction in all cases where federal and state
claims "derive from a common nucleus of operative fact,"' 281 the
exercise of such jurisdiction is discretionary and not a matter of
right.282 The exercise of the discretion to adjudicate pendent
claims must be tempered by considerations of "judicial economy,
convenience and fairness to litigants 283 as well as avoidance of

272. Id. at 177.
273. Id. at 194-98.
274. Cf. notes 201-04 and accompanying text supra (challenge to constitutional-

ity of Minnesota rail rates).
275. 289 U.S. 238 (1933).
276. Id. at 239-40, 247.
277. Id. at 243-44 (quoting Lincoln Gas & Elec. Light Co. v. City of Lincoln, 250

U.S. 256, 264 (1919)); Minahan, Pendent and Ancillary Jurisdiction of United States
Federal District Courts, 10 CREIGHTON L. REV. 279, 291-92 (1976) [hereinafter cited as
Minahan].

278. Minahan, supra note 277, at 291.
279. Id.
280. 383 U.S. 715 (1966).
281. Id. at 725.
282. Id. at 726.
283. Id.
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both needless interpretations of state law and confusion of the
issues.

284

Although Gibbs seemed to restrict the Siler rule, the Court in
Hagans v. Lavine28 5 read Gibbs and Siler together to encourage,
rather than discourage, federal court adjudication on the basis of
pendent state claims.286 The Court stated:

[Ilt is evident from Gibbs that pendent state law claims
are not always, or even almost always, to be dismissed and
not adjudicated. On the contrary, given advantages of
economy and convenience and no unfairness to litigants,
Gibbs contemplates adjudication of these claims.28 7

Moreover, the Court noted that courts generally have "dealt first
with possibly dispositive state law claims pendent to federal con-
stitutional claims. 2 88

It is worth noting also that the federal judiciary's discretion in
the exercise of pendent jurisdiction is qualified somewhat by the
abstention doctrine, which developed during the intervening pe-
riod between Siler and Gibbs.289 In Railroad Commission of Texas
v. Pullman Co.,290 the Court ordered the trial court to retain juris-
diction over, but abstain from deciding, a case involving a chal-
lenge to the commission's action under both the fourteenth
amendment and state law until the state's highest court inter-
preted the possibly dispositive state law.291 In this way, the inter-
est of comity would be served by allowing the state to interpret its
own law; the federal judiciary's interest in avoiding needless inter-
pretations of the Constitution also is served if the case could be
disposed of on state law grounds.292

In addition, Burford v. Sun Oil Co.293 admonished federal
courts to refrain from unnecessary interference with a state's ad-
ministration of its law where "misunderstanding of local law, and
needless conflict with the state policy" may result.294 Thus, the
discretionary power of federal courts to adjudicate pendent state
claims has been extensive, although tempered by considerations of

284. Id. at 726-27.
285. 415 U.S. 528 (1974).
286. C. WRIGHT, LAW OF FEDERAL COURTS 75 (1976) [hereinafter cited as C.

WRIGHT].
287. 415 U.S. at 545-46.
288. Id. at 546.
289. See C. WRIGHT, supra note 286, at 218.
290. 312 U.S. 496 (1941).
291. Id. at 501-02.
292. Id. at 500-01. See C. WIGHT, supra note 286, at 218-19; NOWAK, ROTUNDA,

YOUNG, supra note 2, at 100.
293. 319 U.S. 315 (1943).
294. Id. at 327.
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comity and federalism. 295

BACK TO PENNHURST

Having surveyed the histories of the two doctrines of sover-
eign immunity and pendent jurisdiction, this Note turns now to a
consideration of their application and interpretation by the Pen-
nhurst Court.296

Justice Powell began the majority opinion by noting that a
"shock of surprise 297 attended the decision in Chisholm v. Geor-
gia and led to the adoption of the eleventh amendment, which not
only overruled the result in that case but affirmed "that the funda-
mental principle of sovereign immunity limits the grant of author-
ity in Art. III. ' ' 298

Justice Powell observed that the Court in Hans v. Louisiana,
relying upon the ratification debates, made it clear that "federal
jurisdiction over suits against unconsenting States 'was not con-
templated by the Constitution when establishing the judicial
power of the United States,' ",299 so that the "'entire judicial power
granted by the Constitution does not embrace authority to enter-
tain a suit brought by private parties against a State without con-
sent given .... ,,,300 Such consent must be unequivocally
expressed, Justice Powell noted, as must be congressional intent
to override sovereign immunity in enforcing the fourteenth
amendment.301

"A State's constitutional interest in immunity encompasses
not merely whether it may be sued, but where it may be sued," Jus-
tice Powell asserted.30 2 He added, quoting Justice Thurgood Mar-
shall, that "'[b]ecause of the problems of federalism inherent in
making one sovereign appear against its will in the courts of the
other, a restriction upon the exercise of the federal judicial power
has long been considered appropriate in a case such as this.' "303

295. But see Meredith v. Winter Haven, 320 U.S. 228, 234 (1943) (" [T] he difficul-
ties of ascertaining what the state courts may hereafter determine the state law to
be do not in themselves afford a sufficient ground for a federal court to decline to
exercise its jurisdiction to decide a case which is properly brought to it for deci-
sion."). Id.

296. Pennhurst State School & Hosp. v. Halderman, 104 S. Ct. 900 (1984)
297. Id. at 906 (quoting Monaco v. Mississippi, 292 U.S. at 325).
298. 104 S. Ct. at 906.
299. Id. (quoting Hans v. Louisiana, 134 U.S. at 15).
300. 104 S. Ct. at 907 (quoting Ex parte New York, 256 U.S. 490, 497 (1921)) (em-

phasis omitted).
301. 104 S. Ct. at 907.
302. Id. (emphasis in original).
303. Id at 907 (quoting Employees v. Department of Pub. Health & Welfare, 411

U.S. 279, 294 (1973)) (Marshall, J., concurring).
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Although sovereign immunity prohibits an individual's suit
against state officials if the state is the real party in interest,30 4 Jus-
tice Powell noted that the exception established by Ex parte
Young permits enjoining state officials from enforcing an unconsti-
tutional state law.30 5 The theory underlying the exception is that
''an unconstitutional enactment is 'void' and therefore does not
'impart to [the officer] any immunity from responsibility to the
supreme authority of the United States ... the officer [is] stripped
of his official or representative character and subjected to the con-
sequences of his official conduct.'"306 However, even though Ex
parte Young allows suit, Edelman v. Jordan limits the relief that
may be granted to prospective injunctive relief only; retroactive re-
lief, in the form of compensatory damages, remains barred by the
eleventh amendment, notwithstanding the Ex parte Young
exception.

307

Justice Powell then turned to a consideration of the court of
appeals' contention that the rules of Ex parte Young and Edelman
would support a grant of relief based on state law "even though the
prospective financial burden was substantial and ongoing."30 8 Jus-
tice Powell asserted that "the Young doctrine has been accepted
as necessary to permit federal courts to vindicate federal
rights, ' 309 while accomodating "the constitutional immunity of the
States ' 310 by deferring to their power of the purse strings.

However, when relief can be granted only on the basis of state
law and when rights protected by the "supreme authority of fed-
eral law" 311 no longer require vindication by federal courts, "the
entire basis for the doctrine of Young and Edelman disappears. '3 12

Justice Powell made clear the Court's concern for state sover-
eignty, saying:

[I]t is difficult to think of a greater intrusion on state sov-
ereignty than when a federal court instructs state officials
on how to conform their conduct to state law. Such a re-
sult conflicts directly with the principles of federalism that
underlie the Eleventh Amendment. We conclude that

304. 104 S. Ct. at 908-09.
305. Id. at 909.
306. Id. (quoting Ex parte Young, 209 U.S. at 159-60). Departures from the origi-

nal are the Court's. For the original, complete quotation, see notes 215-16 and ac-
companying text supra.

307. 104 S. Ct. at 909.
308. Id. at 910.
309. Id.
310. Id.
311. Id. at 911.
312. Id.
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Young and Edelman are inapplicable in a suit against
state officials on the basis of state law.313

In comparing the doctrines of pendent jurisdiction and sover-
eign immunity, the Court viewed the relationship as that between
apples and oranges. The doctrine of sovereign immunity is embod-
ied in a constitutional amendment, while the doctrine of pendent
jurisdiction is a product of judicial imagination: 314 "[Plendent ju-
risdiction is a judge-made doctrine inferred from the general lan-
guage of Art. III. The question presented is whether this doctrine
may be viewed as displacing the explicit limitation on federal juris-
diction contained in the Eleventh Amendment. '315

Justice Powell asserted that, although relief was granted
against state officials on the basis of pendent state law claims in
Siler and other cases, none of the cases addressed directly the ef-
fect of the eleventh amendment on the doctrine of pendent juris-
diction. 316 He noted that once federal question jurisdiction was
established in these cases, there was no further jurisdictional in-
quiry.3 17 The eleventh amendment jurisdictional curb, therefore,
was never directly considered.3 18 Furthermore:

The Eleventh Amendment should not be construed to ap-
ply with less force to this implied form of jurisdsiction
than it does to the explicitly granted power to hear federal
claims .... A federal court must examine each claim in a
case to see if the court's jurisdiction over that claim is
barred by the Eleventh Amendment.3 19

Justice Powell admitted, as the plaintiffs charged, that the
Court's ruling may indeed require that some federal claims against
states, to which state law claims are appended, be brought in state
courts or bifurcated between state and federal courts. 320 This he
defended by noting that this "is not uncommon" in cases dealing
with retroactive monetary relief, challenges to state tax systems,
and in cases to which the abstention doctrine is applicable:321

"That a litigant's choice of forum is reduced 'has long been under-
stood to be a part of the tension inherent in our system of
federalism.' ",322

313. Id.
314. Id. at 917.
315. Id.
316. Id.
317. Id. at 917-18.
318. Id.
319. Id. at 919.
320. Id. at 919-20.
321. Id. at 920.
322. Id. (quoting Employees, 411 U.S. at 298) (Marshall, J., concurring).
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Writing for the dissent, Justice Stevens vehemently disagreed
with the majority, claiming that the Court's "remarkable result
[was] the product of an equally remarkable misapplication of the
ancient doctrine of sovereign immunity. '323 Justice Stevens con-
tended that "[u ] ntil today the rule has been simple: conduct that
exceeds the scope of an official's lawful discretion is not conduct
the sovereign has authorized and hence is subject to injunc-
tion. '3 24 The eleventh amendment, Justice Stevens asserted, "ex-
emplifies the broader and more ancient doctrine of sovereign
immunity" 325 which underlies the Ex parte Young exception.326

Further, he charged that the holding was not only unprece-
dented but repudiated "at least 28 cases, spanning well over a cen-
tury of this Court's jurisprudence .... ,,327 He contended that the
Court had decided many times in the past that federal courts were
indeed empowered to enjoin state officials solely on the basis of
state law.32 8

ANALYSIS

The issue of eleventh amendment immunity, as aptly stated by
Justice Powell, involves not whether a state may be sued, but
where. As noted previously, state constitutions historically have
made state governments amenable to suit.329 At the time these
provisions were drafted, however, the only forum to which com-
plainants had recourse against the state governments was the
court of the state to be sued; no federal forum yet existed.

Prior to the ratification of the Constitution, each state govern-
ment exercised the legislative, executive, and adjudicative inci-
dents of sovereignty at the will of the people of the state. Acting
through their state governments, the people of the separate states
formed a new federal government to which they delegated sover-
eignty to exercise supreme, but enumerated powers.330 Neverthe-
less, the state governments retained sovereignty to exercise all
power not delegated, including the adjudication of claims against
the state based upon rights created by the state. The rationale be-
hind this would appear to be that if the people, acting as sovereign,
invest in their state governments the ability to create rights, the

323. 104 S. Ct. at 922.
324. Id. at 929.
325. Id. at 930.
326. Id. at 931-32.
327. Id. at 922.
328. Id. at 943-44.
329. See notes 73-81 and accompanying text supra.
330. NowA., ROTUNDA, YOUNG, supra note 2, at 121-23.
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sovereign also may require that claims against the state based
upon those rights be adjudicated in the courts of the state.331

The issue of sovereign immunity becomes pertinent when an
individual attempts to bring one sovereign before the bar of an-
other sovereign. The eleventh amendment stands as a rejection of
such attempts and as a retention of each state's right to adjudicate
claims based upon rights the state has created or recognized. Un-
derlying this retention of right is the postulate that the judicial
function is no less an exercise of sovereignty than the legislative or
executive functions; if a right is conferred by the legislative branch
and allegedly violated by the executive branch, why should it not
be adjudicated by the judicial branch?

In practical effect, the eleventh amendment has been viewed
as a shield used to protect state treasuries, as recognized by Jus-
tice Marshall in Cohens.332 Its deeper significance, however, may
be that it confers upon states the attributes of sovereignty to which
they are entitled, including the right to adjudicate and discharge
obligations of all types for which states make themselves liable.
This is the rationale that prompted the Hans Court to extend the
eleventh amendment bar to suits against states brought by citizens
of the defendant states. 333 The error of the Hans Court and previ-
ous Courts, however, was in denying to all citizens a federal forum
for the adjudication of federal rights against states. 334 The same
rationale that allows a state to adjudicate the rights that it confers
allows the federal courts to adjudicate federal rights, notwith-
standing that state courts retain concurrent original jurisdiction
over federal question cases. 335 This federal question jurisdiction
over states appeared to be recognized early on by Justice Marshall
in Osborn v. Bank of the United States336 but lay dormant until res-
urrected by Ex parte Young.

The Pennhurst Court's interpretation of Ex parte Young is, of
course, pivotal to the outcome of the case. The dissent viewed Ex

331. See notes 58-61 and accompanying text supra.
332. See text accompanying notes 158-59 supra.
333. Cf. text accompanying notes 189-91 supra.
334. The Court's "error," of course, was in its denial of the right to sue a state on

"the mere ground that the case is one arising under the Constitution or the laws of
the United States." Hans, 134 U.S. at 10 (emphasis added).

335. Although it may appear inconsistent to say that federal courts are compe-
tent to adjudicate only federal claims brought against states while state courts may
adjudicate both state and federal claims, this outcome is consistent with the dual
nature of sovereignty in a federalist system. Every United States citizen is a com-
ponent of the sovereignty underlying the authority of the federal government,
whereas only citizens of a state are components of that state's sovereignty, which
may be exercised independently of the federal sovereign.

336. See text accompanying notes 174, 212 supra.
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parte Young as incorporating into the eleventh amendment the an-
cient English common law exception to sovereign immunity which
makes the sovereign's agent liable for unlawful conduct or acts ul-
tra vires his authority.337 The majority, however, interpreted the
Ex parte Young exception as a constitutional principle based upon
article III federal question jurisdiction allowing a federal court to
enjoin only unconstitutional state conduct.338 The dissent's view
would indeed allow a grant of relief against a state based solely
upon state law when an official's action supersedes either state or
federal law; in either case, the official acted unlawfully or ultra
vires his authority. The majority, however, viewed the exception
only as an instrument for the vindication of federal rights; conduct
simply contrary to or ultra vires state law is insufficient for the in-
vocation of the exception.

Moreover, a close reading of Ex parte Young indicates that the
majority's interpretation of the case is probably correct. Nowhere
in the opinion does Justice Peckham rely upon the ancient com-
mon law doctrine of sovereign immunity. Instead, he specifically
notes that it is unconstitutional conduct that may be enjoined
under the exception.339

That the majority's interpretation of Ex parte Young is the cor-
rect one, however, does not answer the question of whether Siler
expanded the Ex parte Young exception to a grant of injunctive
relief on the basis of pendent state law claims. Justice Peckham
wrote the opinion establishing the Ex parte Young exception,
which he apparently then applied in Siler.340 Although Justice
Peckham and the Siler Court did not specifically address the ques-
tion of whether the eleventh amendment would allow a grant of
relief effectively running against the state solely on the basis of
state law, it is obvious that in reaching their decision, the question
impliedly was decided in the affirmative. Even so, such an exten-
sion of the Ex parte Young exception is inconsistent with the hold-
ing in that case and the principle underlying the amendment, as
recognized by the Pennhurst Court.

It follows then that Pennhurst requires adjudication of federal
claims "despite the availability of state-law grounds of deci-
sion." 341 The doctrine of pendent jurisdiction previously en-
couraged federal courts to avoid interpreting federal law if a state

337. 104 S. Ct. at 931-32.
338. See notes 305-06 and accompanying text supra.
339. See notes 215-18 and accompanying text supra.
340. See notes 265-74 and accompanying text supra.
341. 104 S. Ct. 922 (Stevens, J., dissenting).
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law basis of decision existed.342 Now this rule is turned on its
head, requiring federal courts to avoid state law and go directly to
the federal claim to determine whether relief may be granted
against the state in a suit in which the eleventh amendment may
be raised as a defense.343

Once the merits of a federal claim supporting federal question
jurisdiction have been considered and decided adversely to the
plaintiff, Pennhurst requires a second jurisdictional inquiry when
the eleventh amendment defense is raised.344 Formerly, "the im-
plicit view ... [was] that once jurisdiction is established on the
basis of a federal question, no further Eleventh Amendment in-
quiry is necessary with respect to other claims raised in the
case. '345 Now, however, "[a] federal court must examine each
claim in a case to see if the court's jurisdiction over that claim is
barred by the Eleventh Amendment." 346 Federal courts formerly
considered only the "substantiality" of the federal claim to estab-
lish federal question jurisdiction. Then, if possible, the decision
was rendered on the basis of state law.347 Now, however, a federal
claim must be "substantial" enough to support a grant of relief as
well as jurisdiction.

Perhaps, the primary, more practical, effect of Pennhurst is
that plaintiffs must analyze carefully the merits of their federal
claims when bringing suit against a state in federal court. Should
the federal claim fail on its merits, the federal court must question
again its jurisdiction and perhaps dismiss the case for lack thereof
in the absence of federal grounds of decision. If a plaintiff is to
pursue a state law claim, the plaintiff must bring a second suit in
state court. Thus, this consideration may cause more plaintiffs to
bring their suits in state courts in the first place to avoid possible
dismissal in federal court.348

It ultimately may be pointless to append state law claims to
federal claims brought effectively against a state in federal
court.349 The federal court must reach the federal claim first, and,
if it is enough to support a grant of relief, it will not consider the
state law claim. On the other hand, if the federal claim is insuffi-

342. See notes 265-88 and accompanying text supra.
343. See 104 S. Ct. at 922.
344. See id. at 919.
345. Id. at 918.
346. Id. at 919.
347. Siler, 213 U.S. at 191-92. See notes 261-95 and accompanying text supra (dis-

cussing pendent jurisdiction and the abstention doctrine).
348. See 104 S. Ct. at 919-20 nn.32-33 (Court's discussion of policy

considerations).
349. See note 179 and accompanying text supra.
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cient to support a grant of relief, the federal court is foreclosed
from reaching the state claim under the rule of Pennhurst.

Some Questions

Pennhurst gives rise to a great many procedural questions that
are not always easily answered. The following are a few of those
questions.
Q: Suppose that a state citizen sues a state official in federal
court alleging that the official's enforcement of a state policy con-
travenes both the state and federal law. The claim is brought
under 42 U.S.C. 1983 for violation of federal constitutional rights
and seeks declaratory and injunctive relief restraining enforce-
ment of the state policy. In addition, the plaintiff appends a com-
mon law claim alleging an injury inflicted by conduct not
authorized by state law. If the federal court finds that the state
policy does not contravene the federal Constitution, may it then
adjudicate the state law claim?
A: It appears that the federal court would dismiss the claim for
lack of jurisdiction. The federal claim is very similar to those in Ex
parte Young, Siler, and Pennhurst in which it was alleged that state
policies or statutes contravened the Constitution and prospective
injunctive relief was sought to restrain enforcement of the uncon-
stitutional provisions. Although the suit named state officials
charged with enforcing the laws, the relief effectively restrained
the state from pursuing a given course of conduct through its
officials.

Although relief was granted in Siler, Pennhurst dictates that a
federal court examine its jurisdiction over each and every claim
raised in a suit against an unconsenting state to determine
whether a grant of relief is barred by the eleventh amendment.
Pennhurst also holds that relief effectively running against a state
may not be granted solely on the basis of state law. Thus, it ap-
pears that if relief cannot be granted on the basis of federal law,
the federal court loses its jurisdiction, thereby foreclosing a con-
sideration of the state law claim.
Q: Suppose the same facts, except the state has unequivocally
consented to suit in federal court by statute; what happens then?
A: It may be that the federal court would still have to dismiss the
suit. Pennhurst states that a federal court may not issue relief run-
ning against a state solely on the basis of state law. On the other
hand, it is a rule as old as the eleventh amendment itself that a
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state may consent to suit in federal court.350 Nevertheless, a state
does not have the power to grant jurisdiction; federal courts obtain
jurisdiction by Congress or the Constitution.351 Therefore, a sub-
stantial federal claim must be asserted against the state in order
for a federal court to exercise jurisdiction.

Pennhurst by implication seems to speak not only to the allow-
able grounds of relief but to the "substantiality" of the federal
claim required in a suit against a state. In other words, Pennhurst
appears to require not only a "substantial" federal claim but one
capable of winning and supporting a grant of relief. This view of
Pennhurst would require that a federal court dismiss a suit against
a state brought on an unsuccessful federal claim, even though the
state may have consented to suit in federal court.

On the other hand, it might be that a state's explicit consent to
suit in federal court would allow the state to be, in effect, treated
the same as any other defendant. In such a case, where the federal
claim has been found to be substantial enough to confer jurisdic-
tion, the normal rules of pendent jurisdiction would be applied to
allow the court to grant relief solely on the basis of state law, with-
out considering the federal claim or after deciding the federal
claim adversely to the plaintiff.

This is one of those questions that the Court probably will face
in the future.352

Q: Given the same hypothetical, what happens if the plaintiff
wins on the federal claim? That is, is there ever an instance in
which the federal court will consider the state law claim?
A: To answer the first question: Under Ex parte Young as reaf-
firmed in Pennhurst, the federal court would be empowered to en-
join unconstitutional state conduct. Prospective injunctive relief is
all that it would be able to grant, however, in the absence of a find-
ing that the federal statute claimed under was enacted by Con-
gress pursuant to its power under section five of the fourteenth
amendment to create a private right of action against a state in ab-
rogation of eleventh amendment immunity. In any event, though,
the relief granted by the federal court would be supported by fed-
eral law, at least as to the injunction. At this point the federal
court's jurisdiction is undefeated. Its federal question jurisdiction
has, in a manner of speaking, been vindicated by finding for the
plaintiff on the merits of the federal claim.

350. See notes 133-36 and accompanying text supra; see also Pennhurst, 104 S. Ct.
at 906 (quoting Hans, 134 U.S. at 15).

351. See C. WRIGHT, supra note 286, at 32-39.
352. However, this writer knows of no such consent statutes which might raise

this question.
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On the other hand, a plaintiff might seek an injunction broader
than one supported by federal law; such was the case in Pennhurst.
In Pennhurst, although the trial court's order enjoining the state to
provide "minimally adequate habilitation" was supported by the
federal equal protection clause, the real import of the injunction
was that minimally adequate habilitation be provided in the "least
restrictive environment," a standard supported only by state law.
The Pennhurst Court found this impermissible, perhaps because
the most burdensome portion of the relief was based on state, not
federal, law. Given the Pennhurst Court's rejection of this aug-
mentation of the injunction solely on the basis of state law, it ap-
pears that an injunction issued by a federal court against an
unconsenting state, to stand, must be grounded in federal statu-
tory or constitutional rights only.
Q: But what should a plaintiff do if he is not at all confident that
his federal claim against a state official will support the grant of
relief he is seeking, although he is sure about his state claim?
A: Bring the suit in state court, which has concurrent original ju-
risdiction to adjudicate federal claims, the same jurisdiction as a
federal district court.
Q: But how can such a plaintiff be assured that he will get a fair
hearing when he sues a state in its own court?
A: A fair hearing is at least in part assured by the plaintiff's right
of appeal. If a state court resolves a suit against a state on the
basis of independent and adequate state law in favor of the plain-
tiff, the plaintiff presumably would not care if the court reached
the federal claim. More often than not, as long as the relief is ade-
quate, the plaintiff will not care whose law allowed the relief. How-
ever, if the state court finds against the plaintiff on the basis of
state law and decides the case on the basis of federal law or re-
fuses to address the federal claim, the unsuccessful plaintiff has a
right of appeal, first through the state appellate procedure and ulti-
mately to the United States Supreme Court. 353 Therefore, a plain-
tiff's federal claim is subject to review by a federal court if he is
dissatisfied with the justice he received in state court.

353. 28 U.S.C. § 1257 (1982):
Final judgments or decrees rendered by the highest court of a State in

which a decision could be had, may be reviewed by the Supreme Court. ..
(2) by appeal, where is drawn in question the validity of a statute of any
state on the ground of its being repugnant to the Constitution, treaties or
laws of the United States, and the decision is in favor of its validity.
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CONCLUSION

At the heart of the eleventh amendment's curb on article III
federal jurisdiction is a deference allowing states to define, man-
age, and discharge their financial obligations, free from interfer-
ence from the federal judiciary.354 Perhaps it is this basic
consideration, more than any sterile notions of federalism or com-
ity, which led the Pennhurst Court to impose a limit on the federal
judiciary's power to order relief against a state. The Court's com-
ment about the trial court's "substantial and ongoing" 355 relief in-
dicates that the Court was concerned by the degree of impact on
the state treasury, notwithstanding that such impact would appear
to be permissible under Edelman. Perhaps in the long run, Pen-
nhurst will be viewed as simply imposing limitations on the extent
to which a federal court's grant of relief may impact a state's treas-
ury; however, this is not what the Court explicitly held. In resolv-
ing a perceived conflict between a constitutional jurisdictional
curb and a form of discretionary jurisdiction, the Court interpreted
the eleventh amendment to limit the discretion implied by the doc-
trine of pendent jurisdiction.

Pennhurst appears to be applicable only in a limited class of
cases in which state law claims are appended to federal claims
brought against unconsenting state officials by individuals seeking
prospective injunctive relief under the Ex parte Young and
Edelman v. Jordan exceptions. Its effect on those cases, however,
appears extensive.

If the Court's interpretation of Ex parte Young is given prece-
dential effect, the exception can be viewed only as allowing suit for
the vindication of federal rights and cannot be viewed as incorpo-
rating into the eleventh amendment the common law rule that sov-
ereign immunity is no bar to an order enjoining state agents'
unlawful conduct. The Court has clarified the sphere within which
the exception operates by excluding from it conduct that is merely
unlawful; to come within the Ex parte Young exception, the chal-
lenged conduct must be unconstitutional.

Thus, the rules of decision have been turned on their heads by
requiring the federal courts to adjudicate first the federal claims
before considering the state law claims. To be successful, the
plaintiff's federal claim not only must be substantial but must be
capable of supporting the relief requested-a far cry from being

354. Cf. National League of Cities v. Usery, 426 U.S. 833 (1976) (Congress may
not legislate to impair the integrity or exercise of state sovereignty or functions
essential to states' separate and independent existence).

355. Pennhurst, 104 S. Ct. at 910.
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"substantial" enough merely to resist a motion for summary
judgment.

Inasmuch as the federal claim now must be adjudicated first,
rather than avoided, and then found capable of supporting a grant
of relief, the wisdom of appending state law to federal claims in
this brand of cases is questionable. Moreover, after Pennhurst, at
issue generally is the appropriateness of filing in federal court any
suit against a state official when the relief effectively would run
against the state. This, in the end, may be the true thrust of the
case: "That a litigant's choice of forum is reduced has long been
understood to be a part of the tension inherent in our system of
federalism."

356

Daniel F. Daly-'86

356. Id. at 920.
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