
BANKRUPTCY LAW AND LABOR LAW-RESOLVING THE CON-
FLICT BETWEEN THE BANKRUPTCY AND LABOR LAWS IN RE-

JECTING COLLECTIVE BARGAINING AGREEMENTS: NLRB v.

Bildisco & Bildisco, 104 S. Ct. 1188 (1984).

Beleaguered businessmen say that in hard times they have
no alternative, except going out of business. Unions, find-
ing themselves lumped with unsecured creditors, cry foul.
Labor leaders say the tactic is a legal smokescreen for
union busting.1

INTRODUCTION

High priced union labor could force an otherwise financially
sound company into fiscal trouble. Recently, companies such as
Wilson Foods Corporation and Continental Airlines have been
faced with just such a situation. Their recourse has been to seek
shelter under the Bankruptcy Code2 by filing for reorganization
and then rejecting or renegotiating their previously negotiated
union contracts. 3

Under the Bankruptcy Reform Act of 1978,4 a company does
not have to demonstrate insolvency before it can fie for Chapter 11
reorganization.5 Once the company is in reorganization, it can re-
ject any executory contract,6 including union contracts, as long as
it has the approval of the bankruptcy court.7 Contrary to this, the

1. Browning, Using Bankruptcy to Reject Labor Contracts, 70 A.B.A.J. 60, 60
(1984).

2. 11 U.S.C. § 301 (Supp. V 1981).
3. Wilson Foods Corporation, the fifth largest meatpacker in the United

States, filed for reorganization under Chapter 11 on April 22, 1983 in an Oklahoma
City federal court. Browning, supra note 1. At the time of filing, Wilson had an
estimated net worth of $67 million. Id. Five months later, in September of 1983,
Continental Airlines made headlines when it filed for reorganization in federal
court in Houston. Id. At the time of filing, Continental rejected its union contract
and laid off all of its 12,000 employees. Id. Two days later, Continental called back
4,200 employees at half their previous wage. Id.

4. 11 U.S.C. §§ 101-151326 (1982).
5. Browning, supra note 1 at 60.
6. "Executory contracts are those which are yet to be fully completed or per-

formed." Comment, The Accomodation of the Bankruptcy and Labor Acts in Chap-
ter 11 Reorganizations, 16 CREIGHTON L. REV. 859, 862 (1983). Of course, this could
describe almost any contract. Therefore, executory contracts in bankruptcy must
be defined according to the purpose for which the contract may be assumed or re-
jected. Countryman, Executory Contracts in Bankruptcy: Part 1, 57 MINN. L, REV.
439, 450 (1973); see also Comment, 16 CREIGHTON L REV. at 862 (discussing the prob-
lem of defining executory contracts).

7. 11 U.S.C. § 365(a) (Supp. V 1981). § 365(a) provides in part: "the trustee,
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National Labor Relations Act8 (NLRA) dictates that the only way a
company can alter its collective bargaining agreement is through
the procedures outlined under section 8(d) of the NLRA. Under
this section, the company must first obtain the consent of the
union before rejecting the agreement. 9

Thus, a conflict arises. The Bankruptcy Code authorizes rejec-
tion of executory contracts at the discretion of the debtor, 10 but the
NLRA forbids such unilateral rejection. In an effort to resolve this
conflict, courts have looked to the policies underlying both the
bankruptcy and labor laws1 ' and have attempted to develop a stan-
dard of review that accomodates both goals.' 2

Accordingly, this Note will briefly review the policies which
underlie both the bankruptcy and labor laws. Three major cases
will also be examined in which the standard of review for rejecting
a collective bargaining agreement was developed. More impor-
tantly, this Note will focus on the recent Bildisco case 13 in which
the Supreme Court set out the standard of review that it believed
should be used in determining when a debtor-in-possession may
reject a collective bargaining agreement.' 4 Finally, the standard
adopted by the Supreme Court in Bildisco will be compared to the
standard Congress subsequently enacted in the Bankruptcy
Amendments and Judgeship Act of 1984.'5

subject to the Court's approval, may assume or reject any executory contract or
unexpired lease of the debtor."

8. 29 U.S.C. §§ 151-69 (1982).
9. 29 U.S.C. § 158(d) (1982). In relevant part, § 8(d) provides:

[wJhere there is in effect a collective bargaining contract.. . no party to
such contract shall terminate or modify such contract, unless the party de-
siring such termination or modification -

(1) serves written notice upon the other party... sixty days prior to
the expiration date thereof...;

(2)offers to meet and confer with the other party for the purpose of
negotiating a new contract...;

(3)notifies the Federal Mediation and Conciliation Service.. .and;
(4)continues in full force and effect. . . all the terms and conditions of

the existing contract for a period of sixty days ...
10. See notes 31-32 and accompanying text infra.
11. See notes 20-24 and 35-38 and accompanying text infra
12. See notes 74-76, 101-102, 116-120 and accompanying text infra.
13. NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188 (1984).
14. Id. at 1196-97. The Court held that a bankruptcy court should apply a

stricter standard of review in cases involving collective bargaining agreements than
cases involving other kinds of executory contracts. See notes 178-188 and accompa-
nying text infra.

15. 11 U.S.C. § 1113 (1984).
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BACKGROU-ND

Policies Underlying the Bankruptcy Laws

Under the Bankruptcy Reform Act enacted by Congress in
197816 (Code), when a business is in financial trouble it has two
options: liquidation or reorganization.' 7 Liquidation, which is con-
trolled by Chapter 7 of the Bankruptcy Code,18 mandates the liqui-
dation of all assets and the distribution of the proceeds to the
company's creditors. 19

Reorganization, on the other hand, is governed by Chapter 11
of the Code. 20 It grants the troubled company a "breathing spell," a
chance to evaluate its financial position.21 Basically, reorganization
seeks to return the debtor company to its status as a viable busi-
ness entity.22 The aim of reorganization is to allow the debtor com-
pany to restructure its finances so that it can continue to operate,
provide jobs, pay its debts, and distribute dividends.2 3 Congress,
in authorizing a reorganization alternative, presumed that assets
used in their normal production capacity are worth more than the
salvage value of the same assets.24

A company that wants to reorganize under Chapter 11 must
file a petition with the bankruptcy court.25 After the petition is
filed the court either appoints a trustee to run the corporation 26 or
allows the company to continue operations on its own as a debtor-
in-possession.2 7 Whether the debtor continues managing the com-
pany or a trustee is appointed, the bankruptcy court retains ulti-
mate control.28 In either case a chapter 11 debtor is given the
opportunity to meet with its creditors, explain its financial situa-

16. 11 U.S.C. §§ 101-151326 (1982).
17. Note, The Bankruptcy Law's Effect On Collective Bargaining Agreements,

81 COLUM. L. REV. 391, 391 (1981).
18. 11 U.S.C. §§ 701-66 (Supp. V 1981).
19. Note, supra note 17. Any further discussion of liquidation is beyond the

scope of this article.
20. 11 U.S.C. §§ 1101-74 (Supp. V 1981).
21. Comment, Collective Bargaining Agreements and the Bankruptcy Reform

Act: What Test Should The Bankruptcy Court Use In Deciding Whether To Allow A
Debtor To Reject A Collective Bargaining Agreement?, 51 U. CIn. L. REV. 862, 863
(1982).

22. Note, supra note 17 at 392.
23. H.R. REP. No. 595, 95th Cong. 1st Sess. 220, reprinted in 1978 U.S. CODE

CONG. & AD. NEWS 5963, 6179.
24. Id.
25. 11 U.S.C. § 301 (Supp. V 1981).
26. 11 U.S.C. § 1104 (Supp. V 1981).
27. 11 U.S.C. § 1107(a) (Supp. V 1981). The debtor-in-possession has essen-

tially the same rights and powers as a trustee. Id.
28. H.R. REP. No. 595, 95th Cong., 1st Sess. 221, reprinted in 1978 U.S. CODE

CONG. & AD. NEWS 5963, 6180.
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tion, and negotiate a repayment schedule. 29

To facilitate the debtor's reorganization efforts, Congress has
passed legislation which allows debtors-in-possession to either as-
sume or reject executory contracts under certain conditions. 30 If
the debtor chooses to reject the executory contract, it must obtain
the bankruptcy court's approval.3 1 In granting approval for the re-
jection of executory labor contracts, the bankruptcy court must
proceed through a three step process 32 pursuant to the recently
enacted Bankruptcy Amendments and Judgeship Act of 1984. 33

The bankruptcy court's task becomes even more complicated
since, in addition to the bankruptcy laws, it must also comply with
the rules as provided for in the NLRA.3 4

Policies Underlying the Labor Laws

One of the fundamental goals of the National Labor Relations
Act 35 (NLRA) "is to insure industrial stability by providing a fair
and equitable method of establishing representation for collective
bargaining purposes. '36 Congress established the National Labor
Relations Board (NLRB) to effectuate the policies of the NLRA.37

The NLRB also oversees labor-management relations, including

29. Id. at 220, 1978 U.S. CODE CONG. & AD. NEws at 6180. The creditors, as well
as the debtor, benefit from such joint meetings because no one creditor can force
the debtor to take action that would be beneficial to that creditor and detrimental to
the interests of other creditors. Id.

30. 11 U.S.C. § 365(a)(Supp. V 1981). For example, under 11 U.S.C. § 1113(b)
recently enacted in the Bankruptcy Amendments and Judgeship Act of 1984,
"[sJubsequent to filing a petition and prior to filing an application seeking rejection
of a collective bargaining agreement, the debtor-in-possession" must make a propo-
sal to the union for modifications in the collective bargaining agreement, provide
the union with relevant information on which to base its decision, and meet with
the union in good faith to discuss the proposal.

31. 11 U.S.C. § 365(a) (Supp. V 1981).
32. 11 U.S.C. § 1113 (1984).
33. 11 U.S.C. § 1113(c) (1984). The proposal the debtor-in-possession makes to

the union must meet the requirements set out in 11 U.S.C. § 1113(b) (1); that is, the
modifications must be necessary for a successful reorganization and the union must
be supplied with relevant information upon which to base its decision. First, the
court must verify that the debtor-in-possession has made a proposal to the union
for modifications of the collective bargaining agreement. Second, the bankruptcy
court must decide whether the union has refused to accept the proposal without
good cause. Finally, the bankruptcy court must find that a balance of the equities
clearly favors rejection of the collective bargaining agreement.

34. In re Bildisco, 682 F.2d 72, 74 (3d Cir. 1982), aff'd 104 S. Ct. 1188 (1984). "In
these consolidated proceedings we are required to accomodate the tension between
two important aspects of our national policy, represented by the National Labor
Relations Act and the Bankruptcy Reform Act of 1978." Id.

35. 29 U.S.C. §§ 151-69 (Supp. V 1981).
36. J. FEERIcK, H. BAER & J. ARFA, NLRB REPRESENTATION ELECTIONS--LAw,

PRACTICE & PROCEDURE 24 (1983).
37. 29 U.S.C. §§ 153, 160 (Supp. V 1981).
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the resolution of representation questions and the determination
of unfair labor practices.38 To achieve these goals, Congress
granted the NLRB both judicial 39 and rule-making authority. 40

When a union has a complaint regarding an unfair labor practice, it
must first fie a petition with the NLRB charging the company with
a violation of the NLRA.4 1 The NLRB's decision as to whether an
unfair labor practice has occurred is appealable to a federal circuit
court of appeals. 42 Through the NLRA, then, Congress has
adopted a national policy43 that seeks to eliminate obstructions to
the free flow of commerce by encouraging the practice of collective
bargaining.44 Collective bargaining also promotes industrial peace
and equalizes the bargaining position between employer and
employee.

45

The Supreme Court has recognized the important role that col-
lective bargaining plays in national labor policy.46 The Court has
noted that "enforcement of the obligation to bargain collectively is
crucial to the statutory scheme. '47 Moreover, "'the promotion of
collective bargaining as a method of defusing and channeling con-
flict between labor and management' is central to achievement of
the purposes of the NLRA. '48

38. J. FEERICK, H. BAER & J. AREA, supra note 36 at 24.
39. 29 U.S.C. §§ 159(c), 160(b)-(c) (Supp. V 1981).
40. 29 U.S.C. § 156 (Supp. V 1981).
41. NLRB, Rules and Regulations § 101.2. See also J. FEERICK, H. BAER & J.

ARFA, supra note 36 at 24.
42. 29 U.S.C. § 160(f) (Supp. V 1981).
43. 29 U.S.C. § 151 (Supp. V 1981). Section 1 of the NLRA states:
It is declared to be the policy of the United States to eliminate the causes of
certain substantial obstructions to the free flow of commerce and to miti-
gate and eliminate these obstructions when they have occurred by encour-
aging the practice and procedure of collective bargaining and by protecting
the exercise by workers of full freedom of association, self-organization,
and designation of representatives of their own choosing, for the purpose of
negotiating the terms and conditions of their employment or other mutual
aid or protection.

Id.
44. 29 U.S.C. § 158(d) (Supp. V 1981). Collective bargaining is defined in § 8(d)

of the NLRA as "the performance of the mutual obligation of the employer and the
representative of the employees to meet at reasonable times and confer in good
faith with respect to wages, hours and other terms and conditions of employment.

." Id. See note 9 supra.
45. Note, supra note 17 at 394.
46. See H.K. Porter Co. v. NLRB, 397 U.S. 99, 103-04 (1970) (collective bargain-

ing prevents burdensome obstructions on interstate commerce); Fibreboard Corp.
v. NLRB, 379 U.S. 203, 210-11 (1964) (collective bargaining serves one of the major
purposes of the NLRA by promoting peaceful settlements of disuptes); NLRB v.
Jones & Laughlin Steel Corp., 301 U.S. 1, 42 (1937) (collective bargaining is an "es-
sential condition of industrial peace").

47. NLRB v. American Nat'l Ins. Co., 343 U.S. 395, 402 (1952).
48. Bordewieck & Countryman, The Rejection of Collective Bargaining Agree-
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Interaction Between the Bankruptcy Code and the NLRA

In light of these policies, unions49 and some commentators5 0

feel that a company's unilateral modification of a collective bar-
gaining agreement is an unfair labor practice. 51 They point to sec-
tion 8(d) of the NLRA5 2 which provides specific procedures which
must be followed before an employer can alter a collective bargain-
ing agreement.53 Prior to June of 1984, a bankruptcy court could
allow a debtor to reject a collective bargaining agreement that had
been duly negotiated with the union, effectively contravening the
goals of the NLRA. 54

Employers, therefore, had a loophole through reorganization.
Under the bankruptcy laws, they were essentially permitted to do
what was forbidden under the labor laws; they could unilaterally
change their union contracts.

In light of this consequence and in an effort to protect union
employees, Congress has recently passed legislation that requires
bankruptcy courts to follow certain procedures before a debtor-in-
possession is allowed to reject a collective bargaining agreement.55

Incorporated into this new legislation are provisions that require
the debtor-in-possession to submit a proposal to the union for
modifications in the collective bargaining agreement 56 and to con-

ments by Chapter 11 Debtors, 57 Am. BANKR. L.J. 293, 297 (1983) (quoting First Nat'l
Maintenance Corp. v. NLRB, 452 U.S. 666, 674 (1981)).

49. See In re Brada Miller Freight Systems, Inc., 702 F.2d 890, 892 (11th Cir.
1983) (teamsters claiming that trucking company's rejection of collective bargaining
agreement constituted unfair labor practice). In re Wilson Foods Corp. 31 Bankr.
269, 270 (Bankr. W.D. Okla. 1983) (United Food & Commercial Workers Interna-
tional Union requests NLRB to bring administrative complaints against Wilson
Foods for violation of 29 U.S.C. § 158); In re Braniff Airways, Inc. 25 Bankr. 216, 218
(Bankr. N.D. Tex. 1982) (International Association Machinist and Aerospace Work-
ers contending that agreement can't be rejected until parties have reached irrecon-
cilable impasse).

50. See Bordewieck & Countryman, supra note 48 at 297; Browning, supra note
1 at 63; Pulliam, The Rejection of Collective Bargaining Agreements Under Section
365 of the Bankruptcy Code, 58 Am. BANR. L.J. 1, 32 (1984).

51. Bordewieck & Countryman, supra note 48 at 57.
52. See note 9 supra.
53. Bordewieck & Countryman, supra note 48 at 57.
54. Bordewieck & Countryman, supra note 48 at 299. If allowed to reject its

union contract, the employer was then required to establish new contract terms
after negotiating with the union in good faith about proposed changes to the con-
tract. The end result was that a bankruptcy court could eradicate the benefit the
union had originally negotiated for the employees. Id. It must be noted that the
Supreme Court decision in Bildisco was handed down prior to the enactment of the
Bankruptcy Amendments and Judgeship Act of 1984 which established statutory
guidelines for bankruptcy courts to follow in approving the rejection of executory
contracts.

55. 11 U.S.C. § 1113 (1984).
56. 11 U.S.C. § 1113(b)(1)(A) (1984).
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fer in good faith with the union in an attempt to reach an agree-
ment regarding these modifications. 57  Provided these
requirements are satisfied 58 the bankruptcy court can permit re-
jection only after finding that a balance of the equities clearly fa-
vors rejection of the collective bargaining agreement.59

Prior to the enactment of this new legislation, however, there
was no definitive standard of review that a bankruptcy court was
required to use in deciding whether to allow rejection of a collec-
tive bargaining agreement.60

THE STANDARD OF REVIEW

The Kevin Steel Analysis

Shopmen's Local No. 455 v. Kevin Steel Products, Inc.6 1 was the
first federal appellate decision which reconciled the conflict be-
tween the federal bankruptcy and labor laws. 62 In this case, the
Second Circuit rejected the union's argument that the bankruptcy
laws must yield to the labor laws. 63 Instead, the court held that a
debtor-in-possession under Chapter 11 was not the same entity as
the pre-bankruptcy company; it was viewed as a new entity, sepa-
rate and distinct from the company.64 Therefore the debtor-in-pos-
session was not subject to the old collective bargaining agreement
unless it chose to assume that contract.65 In effect, it was not a
"party" to that agreement for purposes of section 8(d) of the

57. 11 U.S.C. § 1113(b) (2) (1984).
58. 11 U.S.C. § 1113(c)(1)-(2) (1984). See note 33 supra.
59. 11 U.S.C. § 1113(c)(3).
60. See notes 69-77, 99-103 and accompanying text infra. See In re Bildisco, 682

F.2d 72 (3d Cir. 1982); Brotherhood of Ry., Airline & S.S. Clerks v. REA Express, Inc.
523 F.2d 164 (2d Cir. 1975); Shopman's Local Union No. 455 v. Kevin Steel Products,
Inc., 519 F.2d 698 (2d Cir. 1975).

61. 519 F.2d 698 (2d Cir. 1975). The Second Circuit was actually faced with rec-
onciling the NLRA and Section 313(1) of the old Bankruptcy Act, 11 U.S.C. §§ 1-1255
(1976) (repealed 1978). Section 313(1) was the predecessor of section 365 of the
Bankruptcy Reform Act of 1978, 11 U.S.C. § 365 (Supp. V 1981). For purposes of this
Note, section 313 of the old Act, and section 365 of the Code can be treated identi-
cally since cases decided under the Code often rely on cases decided under the Act.
Comment, note 21 supra at 862.

62. Before Kevin Stee, several district courts had held that a collective bar-
gaining agreement could be rejected. In re Business Supplies Corp. of America, 72
Lab. Cas. (CCH) 13,904 (S.D.N.Y. 1973); Carpenter's Local Union No. 2746 v.
Turney Wood Prods. Inc., 289 F. Supp. 143, 149 (W.D. Ark. 1968); In re Overseas Nat'l
Airways, Inc., 238 F. Supp. 359, 361 (E.D.N.Y. 1965); In re Klaber Brothers, Inc., 173 F.
Supp. 83, 85 (S.D.N.Y. 1959) (court recognized that a bankruptcy court could author-
ize rejection of a collective bargaining agreement in an appropriate case, although it
did not allow rejection in this case).

63. 519 F.2d 698 at 704.
64, Id.
65. Id.

19841
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NLRA.66 Since it was not a party to the collective bargaining
agreement, the debtor-in-possession was "not subject to the termi-
nation restrictions" of section 8(d).67

Thus, the Second Circuit had found a way to reconcile the ap-
parent conflict between the Code and the NLRA. Although the
Second Circuit had ruled that the debtor-in-possession was a new
entity and thus capable of rejecting the collective bargaining
agreement without violating section 8(d), the factual question still
remained whether the bankruptcy court had correctly permitted
rejection in that particular case. 68

The Second Circuit found that the bankruptcy court's ap-
proach which was based solely on whether rejection would im-
prove the financial position of the company 69 was too narrow
because it failed to recognize labor policies.70 Rather, the court
cited with approval 7' the standard adopted in In re Overseas Na-
tional Airways, Inc.72 In that case, the district court stated that
rejection of a collective bargaining agreement should only be
permitted:

after thorough scrutiny, and a careful balancing of the eq-
uities on both sides, for, in relieving a debtor from its obli-
gations under a collective bargaining agreement, it may be
depriving the employees affected of their seniority, wel-
fare and pension rights, as well as other valuable benefits
which are incapable of forming the basis of a provable
claim for money damages. That would leave the employ-
ees without compensation for their losses, at the same
time enabling the debtor, at the expense of the employees,
to consumate what may be a more favorable plan of ar-
rangement with its other creditors. 73

Thus, the Second Circuit adopted a standard of review that
was much stricter than the usual "benefit to the estate"74 standard
applied to other kinds of executory contracts.75 Under the Kevin

66. Id. Section 8(d) of the NLRA is found at 29 U.S.C. § 158(d) (Supp. V 1981).
67. 519 F.2d at 704.
68. Id. at 706.
69. Id. at 707. This standard is commonly labeled as the "benefit of the estate"

standard. See also COLLIER ON BANKuprcy, § 365.03 (15th ed. 1984) (discussing
several schools of thought concerning the standard of review in permitting rejection
of collective bargaining agreements).

70. 519 F.2d at 707.
71. Id.
72. 238 F. Supp. 359 (E.D.N.Y. 1965).
73. 238 F. Supp. at 361-62.
74. The "benefit to the estate" standard is essentially the same as the "busi-

ness judgment" test described in note 179 infra. See note 158 and accompanying
text infra.

75. Note, supra note 17 at 397.
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Steel analysis, the bankruptcy court must be convinced that a care-
ful balancing of the equities favors rejection before allowing the
debtor-in-possession to reject a collective bargaining agreement.7 6

The court felt that this standard would adequately protect the
union's interests, while still allowing a debtor-in-possession to re-
ject collective bargaining agreements when the circumstances de-
manded such action.77

However, the Kevin Steel analysis has not met with total ap-
proval.7 8 One commentator has stated that "[t] he new entity the-
ory simply cannot withstand close scrutiny" 79 because the debtor-
in-possession, as a "new entity," and not a party to the collective
bargaining agreement, need not seek court approval to reject the
contract.8 0 Critics have also noted that under the Kevin Steel "new
entity" theory, section 365(a) of the Code has little significance.8 1

Simply by filing for reorganization, companies c~n, under the "new
entity" theory, become debtors-in-possession, and simultaneously
cease to be parties to the collective bargaining agreement.82

Courts too have found fault with the Kevin Steel reasoning. In
In re Brada Miller Freight System, Inc.,83 the Eleventh Circuit ad-
dressed the confusion raised by the Kevin Steel analysis. It found
that had Congress intended the debtor-in-possession to be a "new
entity," it would have provided for a different statutory frame-

76. 519 F.2d at 707. See also Note, supra note 17 at 398.
77. See 519 F.2d at 707; Comment, supra note 21 at 870 (discussing the court's

admonishment to exercise caution when allowing a debtor-in-possession to reject
its executory collective bargaining agreements).

78. Bordewieck & Countryman, supra note 48 at 301; Note, The Labor-Bank-
ruptcy Conflict: Rejection Of A Debtor's Collective Bargaining Agreement, 80 MICH.
L. REV. 134, 137-42 (1981); Note, supra note 17 at 404; Note, Bankruptcy Law-Labor
Law-Rejection Of Collective Bargaining Agreements As Executory Contracts In
Bankruptcy, 22 WAYNE L. REV. 165, 172-73 (1975). For a discussion of judicial criti-
cism of the Kevin Steel analysis, see notes 83-88 and accompanying text infra.

79. Bordewieck & Countryman, supra note 48 at 301.
80. Id. "As Congress required debtors to obtain court approval before rejecting

any contract, including a collective bargaining agreement, Congress must have con-
templated that debtors would be parties to such contracts." Id.

81. Id. Section 365(a) allows the debtor-in-possession to reject executory con-
tracts. However, if the debtor-in-possession was a "new entity", and therefore not
the same entity as the pre-bankruptcy company, it would not even be a party to the
collective bargaining agreement since it was not even in existence at the time that
agreement was made. If it was not a party to the agreement, how could it, under
§ 365(1), reject the agreement?

82. Bordewieck & Countryman, supra note 48, at 301. However, § 365(a) clearly
states that a debtor-in-possession, with the court's approval, can reject executory
contracts. Congress obviously did not intend the debtor-in-possession to be a "new
entity" which is not a party to the collective bargaining agreement. Had that been
Congress' intent it would not have required the debtor-in-posession to obtain court
permission to reject the agreement.

83. 702 F.2d 890 (11th Cir. 1983).
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work.84 Such a scheme, reasoned the Eleventh Circuit, would have
prescribed a procedure which mandated that upon fling for reor-
ganization, all the debtor's executory contracts would be void and
the "new entity" would have the power to assume, rather than re-
ject, prior contracts.85 The Eleventh Circuit further noted that if
the bankruptcy court decides to decline the debtor-in- possession's
request to reject the executory contracts, then the debtor-in-pos-
session is bound retroactively to the contract from the time of filing
the bankruptcy petition.86 Proponents of the "new entity" theory
have failed to offer any explanation as to how a non-party can justi-
fiably be bound to a contract.87 The Eleventh Circuit summarized
its rejection of the Kevin Steel standard of review by stating:

It]he viability of the new entity theory is contingent on
the bankruptcy court's granting of the debtor-in-posses-
sion's motion to reject the collective bargaining agree-
ment. Its fragility is all too apparent in contrary situations
where the debtor-in-possession is compelled to comply
with the terms of an existing collective bargaining
agreement. 88

The Second Circuit addressed this apparent inconsistency a
year after Kevin Steel in Truck Drivers Local Union No. 807 v.
Bohack.89 In Bohack, the court stated: "Of course, the statement
that the debtor is not a 'party,'. . . cannot be taken literally, since
neither affirmance nor rejection of the collective bargaining agree-
ment would be possible by one not a party to it."90 The "new en-
tity" theory was seen only as a legal fiction that existed "for the
narrow purpose of resolving otherwise conflicting provisions of the
labor and bankruptcy laws."91

The REA Express Analysis

Just a, few weeks after Kevin Steel, the Second Circuit was
given an opportunity to reinforce its position in Brotherhood of
Railway, Airline and Steamship Clerks v. REA Express, Inc.92

This case differed slightly from Kevin Steel in that it involved the
Railway Labor Act (RLA) 93 rather than the NLRA. However, the

84. Id. at 895.
85. Id.
86. Id. at n.16.
87. Id. at 895.
88. Id.
89. 541 F.2d 312 (2d Cir. 1976), cert. denied, 439 U.S. 825 (1978).
90. 541 F.2d at 318.
91. Id.
92. 523 F.2d 164 (2d Cir. 1975).
93. 45 U.S.C. §§ 151-188 (1982).
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court saw no reason why the contracts should be treated differ-
ently.94 In this case, REA Express filed for reorganization and was
subsequently permitted to operate as a debtor-in-possession. 95

REA Express then asked for and was eventually granted9 6 permis-
sion to reject its collective bargaining agreements on the basis that
they were "onerous and burdensome.19 7 The union appealed to
the Second Circuit.98

The Second Circuit, having recognized that there was no sub-
stantial difference between collective bargaining agreements
under the NLRA and the RLA, purported to follow the same analy-
sis it enunciated in Kevin Steel.99 In reality, however, the court
adopted a new, more stringent standard.10 0 A debtor-in-possession
should be allowed to reject its executory contracts when, according
to the court, "after careful weighing of all the factors and equities
involved ... a district court concludes that an onerous and bur-
densome executory collective bargaining agreement will thwart ef-
forts to save a failing carrier in bankruptcy from collapse."' 0 ' The
strictness of this standard was later emphasized when the court
noted that "in view of the serious effects which rejection has on the
carrier's employees it should be authorized only where it clearly
appears to be the lesser of two evils and that, unless the agreement
is rejected, the carrier will collapse and the employees will no
longer have their jobs. 1 0 2

Thus, in REA Express, the Second Circuit not only reinforced
the basic standard of review developed in Kevin Steel, but also
seized the opportunity to make that standard somewhat
stricter.

103

94. 523 F.2d at 168. The Court stated: "The purpose of these provisions of the
RLA, like that of § 8(d) of the National Labor Relations Act, 29 U.S.C. § 158(d),
which was before us in Kevin Steel, is to avoid disruptions of commerce by forcing
the parties to exhaust collective bargaining procedures ... " Id.

95. Id. at 167.
96. Id. REA Express was denied permission to reject the union contracts by

the bankruptcy court, but was granted permission on appeal to the district court.
97. Id.
98. Id. at 166-67.
99. Id. at 169.

100. Comment, supra note 21, at 871. It adopted a "reject-or-fail" test. For a full
discussion of this test see note 180 and accompanying text infra.

101. 523 F.2d at 169.
102. Id. at 172.
103. See notes 99-102 and accompanying text supra. REA Express met with the

same kinds of criticisms as did Kevin Steel. See, e.g., Pulliam, The Rejection of Col-
lective Bargaining Agreements Under Section 365 of the Bankruptcy Code. 58 Am.
BANKR. L. J. 1, 23 (1984) (expressing an opinion that the court was so preoccupied
with achieving a particular result that it ignored the controlling statute).
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The In re Bildisco Analysis

In In re Bildisco10 4 the debtor-in-possession sought judicial
permission to reject its collective bargaining agreements. 10 5 In de-
ciding what standard of review was applicable, the Third Circuit
looked to the Kevin Steel and REA Express decisions. 10 6

The court recognized that the usual standard of review for re-
jection is the "business judgment" test, that is, whether rejection
would benefit the estate. 10 7 The court's decision noted that since
collective bargaining agreements have been accorded special treat-
ment by Congress, a more stringent test must be satisfied before
those contracts can be rejected.10 8 With these ideas in mind, the
Third Circuit adopted the "balancing of the equities" standard cre-
ated by the Second Circuit in Kevin Steel.'0 9 The court felt that
this test accomodated the policies of both the labor laws and the
bankruptcy laws. 110

The Third Circuit emphasized that while it accepted the Kevin
Steel standard, it expressly rejected the interpretation of that stan-
dard set out in the REA Express decision."' The Bildisco court
felt that the requirements of "onerous and burdensome" 112 and
"certain failure" 113 were too strict and went far beyond the "bal-
ancing of the equities" test announced in Kevin Steel.114 The court
offered two other reasons for its rejection of the REA Express stan-
dard: first, it may be impossible to predict the success or failure of
a reorganization; and second, the test makes the continuation of
the collective bargaining agreement more important than the truly
paramount consideration here, that is, whether the employees will
continue to have jobs.115

In adopting the Kevin Steel standard, the Bildisco court added
some refinements. 1 6 Under the Bildisco test, the debtor-in-pos-

104. 682 F.2d 72 (3d Cir. 1982).
105. Id. at 74.
106. Id. at 79.
107. Id. See note 179 infra.
108. 682 F.2d at 79.
109. Id. See notes 71-73 and accompanying text supra. Rejection of a collective

bargaining agreement requires "'thorough scrutiny, and a careful balancing of the
equities on both sides."' Id. (quoting Kevin Steel, originally stated in In re Over-
seas Nat'l Airways, Inc., 238 F. Supp. 359, 361 (E.D.N.Y. 1965)).

110. 682 F.2d at 79.
111. Id.
112. Id.
113. Id. See notes 101-102 and accompanying text supra.
114. 682 F.2d at 80.
115. Id.
116. Id. See also Comment, supra note 21, at 872 (discussing the more detailed

version of the Kevn Steel test stated in In re Bildisco).
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session must first show that the continuation of the collective bar-
gaining agreement would be burdensome to the estate.' 7 "[O] nce
this threshold determination has been made the debtor-in-posses-
sion must make a factual presentation sufficient to permit the
bankruptcy court to weigh the competing equities.""' 8 The bank-
ruptcy court, then, faces the task of equitably settling the claims
arising under the labor contract and those arising under executory
contracts with other creditors." 9 If, after considering these com-
peting interests, the bankruptcy court decides that rejection of the
collective bargaining agreement will assist the debtor-in-posses-
sion in its effort to reorganize, then the agreement may be
rejected.

120

Three distinct tests had thus evolved. The Kevin Steel stan-
dard of review required the bankruptcy court to balance the equi-
ties, and only permit rejection when the scale tipped in that
direction. 12 1 The REA Express analysis took this balancing one
step further by allowing rejection of collective bargaining agree-
ments only when the reorganization effort would fail and the
debtor-in-possession would collapse without the benefit of rejec-
tion.1 22 The Bildisco standard announced by the Third Circuit was
a refinement of the Kevin Steel analysis.123 Under the Bildisco
test, a bankruptcy court should allow rejection when the debtor-in-
possession can first prove that continuation of the collective bar-
gaining agreement would be burdensome to the estate and, sec-
ond, make a factual showing sufficient to allow the bankruptcy
court to weigh the competing equities. 124 It was this test that the
Supreme Court was asked to review in NLRB v. Bildisco &
Bildisco.

FACTS AND LOWER COURT HOLDING

On April 14, 1980, Bildisco and Bildisco, a New Jersey general
partnership, filed a voluntary petition for reorganization pursuant
to Chapter 11 of the Bankruptcy Code. 25 The bankruptcy court
subsequently authorized Bildisco to operate its business as a

117. 682 F.2d at 81. See also Comment, supra note 21, at 872. "The debtor does
not need to show that continuation would be fatal to the reorganization." Id.

118. 682 F.2d at 81.
119. Id.
120. Id.
121. See notes 74-76 and accompanying text supra.
122. See notes 101-102 and accompanying text supra.
123. See notes 116-120 and accompanying text supra
124. Id.
125. In re Bildisco, 682 F.2d at 75.
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debtor-in-possession. 126

When Bildisco filed for reorganization, it was a party to a col-
lective bargaining agreement with Local 408 of the International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Help-
ers of America (Union). 127 The collective bargaining agreement
expressly provided that it would be binding on the parties even in
the event of bankruptcy. 128 However, in December of 1980, after
Bildisco had been unable to meet some of its obligations under the
collective bargaining agreement, 129 it fied an application with the
bankruptcy court for an order authorizing rejection of the agree-
ment pursuant to 11 U.S.C. § 365(a).130

On January 5, 1981, the bankruptcy court held a hearing re-
garding Bildisco's application. 131 The only witness to testify at the
hearing was one of Bildisco's general partners, Salvatore Va-
lente. 132 Mr. Valente testified that if Bildisco was allowed to reject
the collective bargaining agreement and operate "non-union," the
Company could save approximately $100,000 in that year alone.133

Since the Union offered no evidence to dispute Valente's testi-
mony and failed to demonstrate any adverse consequences on the
three union employees still on Bildisco's payroll, 3 4 the bank-
ruptcy court granted permission for Bildisco to reject the labor
contract retroactive to April 13, 1980, the date immediately preced-
ing the petition.135

The Union appealed to the district court which affirmed the
bankruptcy court's decision. 13 6 The Union then appealed to the
United States Court of Appeals for the Third Circuit. 137

126. Id,
127. Id.
128. NLRB v. Bildisco & Bildisco, 104 S. Ct. at 1192.
129. In re Bildisco, 682 F.2d at 75. Among the obligations Bildisco had failed to

meet were payments of health and pension benefits, the remittance to the Union of
dues that had been collected, and wage increases. Id.

130. Id For the text of § 365(a) see note 7 supra.
131. Brief for Respondents at 5, NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188

(1984).
132. In re Bildisco, 682 F.2d at 75.
133. Id.
134. Id. Eighteen of Bildisco's employees were covered by the collective bar-

gaining agreement as of the date Bildisco filed for reorganization. However, by the
date of the hearing, only three of these eighteen were still employed by Bildisco.
Id. Valente estimated that as the off-season ended, Bildisco would hire seven more
employees, increasing the number covered by the collective bargaining agreement
to ten. It was upon this estimate that Valente calculated the $100,000 yearly savings
to Bildisco. In re Bildisco, 682 F.2d at 75 n.2.

135. Id. at 75.
136. Id.
137. NLRB v. Bildisco & Bildisco, 104 S. Ct. at 1192.
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Meanwhile, the Union had filed charges with the NLRB
against Bildisco for engaging in unfair labor practices. 138 On July
31, 1980, after investigating the charges, the General Counsel for
the NLRB fied a complaint against Bildisco for alleged violations
of sections 8(a) (1) and 8(a) (5) of the NLRA.13 9 The NLRB clained
that Bildisco had unilaterally changed the terms of the collective
bargaining agreement. 14° In October of 1980, the NLRB fied an
amended complaint with additional allegations of Bildisco's failure
to pay vacation benefits.141 Bildisco did not answer.142

Three months later, and less than two weeks after the bank-
ruptcy court authorized rejection of the collective bargaining
agreement, the NLRB moved for summary judgment based on
Bildisco's failure to fie a timely answer. 43 In response, Bildisco
requested a sixty-day stay of the proceedings in order to apply to
the bankruptcy court for permission to retain special counsel. 4 4

The NLRB then issued a notice to show cause why summary judg-
ment should not be granted.145 In its reply, Bildisco stated that its
delay in filing an answer to the NLRB's amended complaint was
due to the disruption caused by the reorganization proceedings
and its inability to gain permission from the bankruptcy court to
retain special counsel.'4 Bildisco also pointed out that it had been
granted permission to reject the collective bargaining agreement
and that the rejection had been given retroactive effect. 147 There-
fore, argued Bildisco, no contract existed between it and the Union
after April 14, 1980; hence any unpaid contributions were not uni-
lateral changes to the "contract" but merely claims subject to al-
lowance in Bildisco's reorganization proceeding.148

The NLRB, however, rejected Bildisco's arguments and

138. In re Bildisco, 682 F.2d at 75.
139. Brief for Respondents at 6, NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188

(1984). Section 8(a) of the NLRA appears at 29 U.S.C. § 158 (Supp. V 1981), which
states:

It shall be an unfair labor practice for an employer-
(1) to interfere with, restrain, or coerce employees in the exercise of

the rights guaranteed in section 157 of this title.
(5) to refuse to bargain collectively with the representatives of his em-

ployees, subject to the provisions of section 159(a) of this title.
140. Brief for Respondents at 6, NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188

(1984).
141. In re Bildisco, 682 F.2d at 76.
142. Id.
143. Id.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id.
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granted summary judgment on April 23, 1981.149 In its order, the
NLRB required Bildisco to honor the collective bargaining agree-
ment, to take affirmative remedial steps through payment of all de-
linquent contributions plus interest, and to post the appropriate
notice.150 The NLRB also made a "finding of fact" that Bildisco, as
debtor-in-possession, was an alter ego of the pre-reorganization
Bildisco.' 5 l The NLRB applied to the Third Circuit for enforce-
ment of its order.152

The NLRB's application for enforcement was consolidated
with the Union's appeal from the district court and was heard by
the Third Circuit in In re Bildisco.153 The court of appeals held
that the collective bargaining agreement was an executory con-
tract and, therefore, subject to rejection by the debtor-in-posses-
sion under the Bankruptcy Code.154 Furthermore, such a rejection
would not be in violation of section 8(d) of the NLRA, 155 the court
reasoned, since the debtor-in-possession was a "new entity" and
therefore not a party to the labor contract.l5 6

The circuit court went on to establish a standard of review for
allowing debtors-in-possesion to reject their executory con-
tracts.157 The court noted that the usual standard of review for re-
jection of executory contracts was simply the "business judgment"
test; that is, whether rejection of the contract would benefit the es-
tate. 158 The court recognized, however, that Congress has given
collective bargaining agreements a favored status. 59 Moreover, if
a labor contract is rejected, employees' rights could be jeopard-
ized.160 Therefore, the court concluded, a more stringent standard
of review must be met before a collective bargaining agreement

149. Bildisco & Bildisco, 255 NLRB Dec. 1203, 1204 (April 23, 1981).
150. Id. at 1206. The notice that was required to be posted was in effect a notice

to employees that Bildisco would not: (1) refuse to bargain collectively; (2) unilat-
erally change the agreement; or (3) restrain the employees' exercise of rights.

151. Id. at 1204.
152. In re Bildisco, 682 F.2d at 76.
153. 682 F.2d 72 (3d Cir. 1982).
154. Id. at 78. See notes 31-33 and accompanying text supra.
155. 29 U.S.C. § 158(d) (Supp. V 1981). See note 9 supra.
156. In re Bildisco, 682 F.2d at 78-79. See also notes 104-120 and accompanying

text supra (discussing the Third Circuit's test for rejection of collective bargaining
agreements).

157. I& at 79-81. See also 2 COLLIER ON BANKRuPrcY 365.03 (15th ed. 1984) (dis-
cussing the standard of review).

158. In re Bildisco, 682 F.2d at 79. But see, In re Ateco Equipment Inc., 18 Bankr.
915 (Bankr. W. D. Pa. 1982); In re Klaber Bros. Inc., 173 F. Supp. 83, 85 (S.D.N.Y.
1959) (held that collective bargaining agreements are subject to the same standard
of review as other executory contracts).

159. In re Bildisco, 682 F.2d at 79.
160. Id.
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may be rejected by the debtor-in-possession. 161

The standard adopted by the Third Circuit was a two-part test
that the Second Circuit had followed in Kevin Steel.162 To reject a
collective bargaining agreement, a debtor-in-possession must show
first that the contract would be burdensome to the estate, and sec-
ond that a balancing of the equities favored rejection. 163 Since the
bankruptcy court had not specified the basis for its decision al-
lowing rejection, the circuit court remanded the case to the bank-
ruptcy court for reconsideration in light of the two part test now
adopted. 164

The court of appeals also refused to enforce the NLRB's sum-
mary judgment order.165 The circuit court chastised the NLRB for
ruling that a debtor-in-possession was the alter ego of the debtor
and, therefore, a party to the collective bargaining agreement. 66

Citing Kevin Steel, the circuit court held that as a matter of law, a
debtor-in-possession was a "new entity" and therefore not a party
to the collective bargaining agreement.167

Finally, the circuit court noted that rejection of an executory
contract relates back to the date of filing the petition for reorgani-
zation. 68 Hence, if on remand the bankruptcy court should again
allow rejection, the NLRB would be precluded from raising any
post-petition unfair labor practice charges. 169

The Supreme Court granted certiorari to review the Third Cir-
cuit's opinion because of the conflict between this case and REA
Express.1

70

161. Id.
162. Id. The Court of Appeals felt that this test accomodated the interests of

both the bankruptcy and the labor laws. Id.
163. Id. at 81.
164. Id. at 82.
165. Id. at 85. The court qualified this refusal, though, by noting that it only had

an application for enforcement of summary judgment before it. The Board still had
the option to process the charges through a full hearing. The hearing, however,
would be governed by the bankruptcy court's ruling on remand, and by the circuit
court's opinion. Id. at 82.

166. Id. at 82-83. "We suggest to the NLRB that, at least in matters within this
judicial circuit, it cease operating under such a fundamental misconception of the
law." Id. at 83.

167. Id. The court also pointed to House and Senate reports that recognized a
debtor-in-possession to be analogous to a trustee, who is clearly a "new entity."
H.R. REP. No. 595, 95th Cong., 1st Sess. 404 (1978), reprinted in 1978 U.S. CODE CONG.
& AD. NEWS 5963, 6360; S. REP. No. 989, 95th Cong., 1st Sess. 116 (1978), reprinted in
1978 U.S. CODE CONG. & AD. NEWS 5787, 5902.

168. In re Bildisco, 682 F.2d at 84.
169. Id.
170. NLRB v. Bildisco & Bildisco, 104 S. Ct. at 1194.
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HOLDING AND ANALYSIS

In NLRB v. Bildisco & Bildisco"7l the Supreme Court ad-
dressed two distinct issues:172

(1) under what conditions can a Bankruptcy Court permit
a debtor-in-possession to reject a collective-bargaining
agreement; (2) may the National Labor Relations Board
find a debtor-in-possession guilty of an unfair labor prac-
tice for unilaterally terminating or modifying a collective-
bargaining agreement before rejection of that agreement
has been approved by the Bankruptcy Court.17 3

The Justices unanimously agreed that a collective bargaining
agreement is an executory contract and, therefore, subject to rejec-
tion under the appropriate circumstances. 174 The Justices, how-
ever, did not agree on the issue of whether a debtor-in-possession
commits an unfair labor practice when it unilaterally terminates a
collective bargaining agreement before the bankruptcy court
grants permission to reject. Justice Rehnquist, writing for the ma-
jority, held that no unfair labor practice had occurred. 75 However,
Justice Brennan, joined by Justices White, Blackmun, and Mar-
shall, wrote a convincing dissent, arguing that an unfair labor prac-
tice was committed under the circumstances of this case. 76

The Majority Opinion: Acceptance of the Standard Enumerated
by the Third Circuit

The only issue upon which the NLRB, Bildisco and Bildisco
(the Company), and the Court agreed was that a collective bar-
gaining agreement is an executory contract and, therefore, subject
to rejection under § 365(a) of the Bankruptcy Code. 7 7 From that
point on, the NLRB and the Company were far from agreement.
For the most part, the Court sided with the Company.

The primary question addressed by the Court was what stan-
dard of review the bankruptcy court should follow in deciding
whether to allow the debtor-in-possession to reject a collective bar-
gaining agreement. 78 The NLRB had argued that the standard of
review the Supreme Court should adopt should be stricter than

171. 104 S. Ct. 1188 (1984).
172. Id. at 1191.
173. Id.
174. Id. at 1201.
175. Id. at 1191-92.
176. Id. at 1201.
177. Id. at 1195.
178. Id at 1194-97.
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the "business judgment" test.179 Before a bankruptcy court may
allow rejection of a collective bargaining agreement, the NLRB ar-
gued, the debtor-in-possession must show that the company would
fail unless it was allowed to reject the contract. 180

The Court agreed that a standard stricter than the "business
judgment" test was needed.181 It noted with approval prior federal
court decisions which had held that rejection of a collective bar-
gaining agreement should be governed by a stricter standard than
rejection of other executory contracts. 182 However, the Court re-
fused to adopt the stringent test advocated by the NLRB. 183 Jus-
tice Rehnquist wrote that the reject-or-fail test "is fundamentally
at odds with the policies of flexibility built into Chapter 11 of the
Bankruptcy Code.' z84 The Court noted that this strict standard
would put too great a burden on the debtor-in-possession and in-
terfere with the process of reorganization. 185

The Bildisco Court accepted the standard prescribed by the
court of appeals. 186 It represented a compromise between the leni-
ent "business judgment" and the stringent reject-or-fail tests. 187

Justice Rehnquist stated "that the Bankruptcy Court should per-
mit rejection of a collective-bargaining agreement under § 365(a)
of the Bankruptcy Code if the debtor can show that the collective-
bargaining agreement burdens the estate, and that after careful
scrutiny, the equities balance in favor of rejecting the labor
contract."' 8 8

After holding this two step approach to be the appropriate test,
the Court superficially attempted to reconcile the conflict between

179. Reply Brief for the NLRB at 4, NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188
(1984). The "business judgment" test only requires that the estate be benefited by
rejection of the contract in question. Obviously, this is an easy test to pass since
not having to pay a creditor would clearly be beneficial to the estate. Therefore,
most executory contracts (other than collective bargaining agreements) are able to
be rejected by the debtor-in-possession. Lewis & Schifter, Bankruptcy Code Plays
A Part In Contract Negotiations, Legal Times, Oct. 31, 1983, at 12, col. 2.

180. Brief for Appellant at 16, NLRB v. Bildisco & Bildisco, 104 S. Ct. 1188 (1984).
The union argued for the standard adopted by the Second Circuit in REA Express,,
that is, that rejection of a collective bargaining agreement should be allowed only
when the company will collapse without rejection. Id. at 23-26.

181. NLRB v. Bildisco & Bildisco, 104 S. Ct. at 1195.
182. Id. (citing In re Brada Miller Freight System, Inc., 702 F.2d 890 (11th Cir.

1983); In re Bildisco, 682 F.2d 72 (3d Cir. 1982); Local Joint Executive Board v. Hotel
Circle, 613 F.2d 210 (9th Cir. 1980); and Kevin Steel note 61 supra).

183. 104 S. Ct. at 1196.
184. Id.
185. Id.
186. Id.
187. Id. This is the same test that the Eleventh Circuit accepted in In re Brada

Miller Freight System, Inc., 702 F.2d at 899.
188. 104 S. Ct. at 1196.

1984]



CREIGHTON LAW REVIEW

the bankruptcy and labor laws by providing guidelines for a bank-
ruptcy court to follow.189 It noted that the NLRA still required that
prior to granting permission to reject a collective bargaining agree-
ment, a bankruptcy court should first be convinced that the debtor-
in-possession has made reasonable efforts to negotiate with the
union.19° The NLRA places the debtor-in-possession under a duty
to bargain in good faith with the union.191 The Court held that the
duty still exists and the bankruptcy court should only interfere if
the debtor-in-possession and the union fail to reach an agree-
ment.192 By waiting until negotiation has failed and the reorgani-
zation process is in jeopardy, the policies of the NLRA are
served.

193

A second guideline set forth by the Supreme Court was that a
bankruptcy court should not allow rejection of a collective bargain-
ing agreement unless it had determined that rejection would aid
the reorganization process. 94 In making such a determination, the
Court stated that the bankruptcy court should balance "the inter-
ests of the affected parties - the debtor, creditors, and employ-
ees."'195 This balancing would be particularly difficult for the
bankruptcy court, for it "must consider not only the degree of
hardship faced by each party, but also any qualitative differences
between the types of hardship each may face."'1 96

Rejection Of the Unfair Labor Practice Charge

The second issue the Court addressed was whether the Com-
pany had committed an unfair labor practice when it unilaterally
rejected' 97 the union contract before the bankruptcy court for-
mally gave its consent. 98 The NLRB and Union argued that the
Company had violated § 8(a) (5) and § 8(d) of the NLRA 199 and,

189. Id. at 1196-97.
190. Id. at 1196.
191. Id. See § 8(a) (5) of the NLRA, 29 U.S.C. § 158(a) (5) (1982).
192. 104 S. Ct. at 1196-97.
193. See id. at 1197. "We have recognized that Congress's central purpose in

enacting § 8(d) was to regulate the modification of collective-bargaining agree-
ments and to facilitate agreement in place of economic warfare." Id. at 1200.

194. Id. at 1197.
195. d The Court described these interests as "the likelihood and conse-

quences of liquidation for the debtor absent rejection, the reduced value of the
creditors' claims that would follow from affirmance and the hardship that would
impose on them, and the impact of rejection on the employees." Id.

196. Id.
197. Ld. The issue was actually phrased by the Court to include the appropriate-

ness of modification of the contract as well as rejection. Id
198. Id.
199. 29 U.S.C. §§ 158(a) (5), 158(d) (1982). Section 8(a) of the NLRA states: "It

shall be an unfair labor practice for an employer ... (5) to refuse to bargain collec-
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therefore, was guilty of an unfair labor practice. 200 The Court,
however, flatly rejected this argument. 20 1

The majority held that finding a debtor-in-possession guilty of
unfair labor practices when it rejects a collective-bargaining agree-
ment "would largely, if not completely, undermine whatever bene-
fit the debtor-in-possession otherwise obtains by its authority to
request rejection of the agreement." 20 2 Under Chapter 11 reorgani-
zation, the debtor-in-possession has until the reorganization plan
is confirmed to decide whether to assume or reject the contract. 20 3

After the Court reached this conclusion, it attempted to justify its
logic by noting that Congress had provided for different periods of
time in which to either assume or reject the contract depending on
whether the case involved a Chapter 11 debtor-in-possession or a
Chapter 7 trustee.20 4 Congress mandated that a debtor-in-posses-
sion seeking to reorganize be allowed to either assume or reject
the contract up until the confirmation of the reorganization plan.20 5

In contrast, the trustee seeking to liquidate is granted only sixty-
days from the order for relief to make its decision. 20 6 In light of
this difference, the Court reasoned that Congress must have in-
tended the debtor-in-possession to have more latitude than a
trustee in liquidation to make its decision. 20 7

This distinction of the timing limitation between the trustee
and the debtor clearly falls short in rationalizing its finding that
rejection of an executory contract does not constitute an unfair la-
bor practice. The court's finding seems to sidestep the true con-
flict; that of balancing the goals of effectuating collective
bargaining agreements under the NLRA and protecting the debtor
under the Bankruptcy Code. The court appears to cut the policies
and concerns of the NLRA totally from view when rendering its
decision.

The Court then addressed the priority problems that arise
when a debtor-in-possession rejects the collective bargaining
agreement.20 8 Its holding, however, failed to adequately examine

tively with the representatives of his employees. ... Section 8(d) states: "[T] he
duty to bargain collectively shall also mean that no party to such contract shall
terminate or modify such contract..." without agreement of the other party.

200. 104 S. Ct. at 1198.
201. Id.
202. Id.
203. Id.
204. Id.
205. 11 U.S.C. § 365(d) (2) (Supp. V 1981).
206. 11 U.S.C. § 365(d)(1) (Supp. V 1981).
207. 104 S. Ct. at 1198.
208. See id. at 1198-99.
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the issue of priority as a means of protecting the creditor, in this
case the Union. Rather the Court found that under the Bank-
ruptcy Code, rejection of an executory contract constitutes a
breach which relates back to the day before the petition for reor-
ganization was filed.20 9 Since there is no collective bargaining
agreement once the petition is filed, the Union cannot bring suit
under the agreement.210 Instead, the Union must now take its
place among the other unsecured creditors and await payment
from the debtor-in-possession. 211 Clearly, this unsecured status
does little to soothe the Union's fears of inadequate protection.
This is but another example of the Court's failure to view the issue
in light of both the NLRA and the Code.

The Court also addressed the measure of damages arising
from rejection of the contract.2 12 Prior to its decision to reject or
assume the collective bargaining agreement, the debtor-in-posses-
sion may continue to receive the benefits of its employees' labor
under the contract.213 Should it choose to reject, the debtor will be
obligated to pay for the reasonable value of those benefits.2 14 How-
ever, should the debtor-in-possession elect to assume the contract,
then it must also assume all the burdens under it.215 The expenses
incurred may be treated as administrative expenses, thus gaining
the first priority on the estate. 21 6

209. 11 U.S.C. § 365(g) (1) (Supp. V 1981), which provides:
Except as provided in subsections (h) (2) and (i) (2) of this section, the re-
jection of an executory contract or unexpired lease of the debtor consti-
tutes a breach of such contract or lease-
(1) if such contract or lease has not been assumed under this section or
under a plan confirmed under chapter 9, 11, or 13 of this title, immediately
before the date of the filing of the petition....

210. 104 S. Ct. at 1198-99.
211. Id. See also id. at 1199 n.12 (explaining that the Code provides workers a

priority in their individual claims for benefits under the union contracts). Section
502(g) of the Bankruptcy Code provides:

(g) A claim arising from the rejection, under section 365 of this title or
under a plan under chapter 9, 11, or 13 of this title, of an executory contract
or unexpired lease of the debtor that has not been assumed shall be deter-
mined, and shall be allowed under subsection (a), (b), or (c) of this section
or disallowed under subsection (d) or (e) of this section, the same as if
such claim had arisen before the date of the filing of the petition.

11 U.S.C. § 502(g) (Supp. V 1981). The priorities are set out in 11 U.S.C. § 507 (Supp.
V 1981).

212. 104 S. Ct. at 1199.
213. Id.
214. Id. (citing Philadelphia Co. v. Dipple, 312 U.S. 168, 174 (1941)).
215. Id. (citing In re Italian Cook Oil Corp., 190 F.2d 994, 996-97 (3d Cir. 1951)).
216. Id. See U.S.C. § 503(b) (1) (A) (Supp. V 1981) which provides:

(b) After notice and a hearing, there shall be allowed, administrative ex-
penses, other than claims allowed under section 502(f) of this title,
including-
(1) (A) the actual, necessary costs and expenses of preserving the estate,
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The point the Court seemed to stress was that since the filing
of a petition for reorganization makes the collective bargaining
agreement unenforceable, neither the NLRB nor the Union may
sue for a violation of the agreement.2 17 A party simply cannot sue
on a contract that does not exist.218 Therefore, the Court held,
"from the filing of a petition in bankruptcy until formal acceptance,
the collective-bargaining agreement is not an enforceable contract
within the meaning of NLRA § 8(d)". 219 Further, since "the collec-
tive-bargaining agreement is not an enforceable contract within
the meaning of § 8(d), it follows that the debtor-in-possession need
not comply with the provisions of § 8(d) prior to seeking the Bank-
ruptcy Court's permission to reject the agreement. '220

Although the Company did not commit an unfair labor prac-
tice under section 8(d), as an employer it was still subject to the
provisions of the NLRA. 22 1 Specifically, the Company was still ob-
ligated to bargain in good faith with the Union on a new
contract.

222

The Court, thus, reached two conclusions. The first conclu-
sion, the standard of review, involves two steps: first, the debtor-
in-possession must show that the collective bargaining agreement
burdens the estate, and second, a balancing of the equities must
favor rejection.223 This portion of the Court's decision was unani-
mous. 224 The second conclusion the Court reached was agreed
upon only by a majority of the Justices. 225 This second, more con-
troversial, conclusion was that a debtor-in-possession is not guilty
of an unfair labor practice when it rejects a collective bargaining

including wages, salaries, or commissions for services rendered after the
commencement of the case ...

217. 104 S. Ct. at 1199.
218. Id. The Court recognized that technically the NLRB and Union based their

suit on a violation of the NLRA. However, the "practical effect" of enforcement of
the NLRA would be to require the Company to adhere to the terms of the collective
bargaining agreement which is not enforceable because as of the date of filing, the
contract ceases to exist. Id.

219. Id. at 1199.
220. Id. at 1200. Furthermore, since the collective bargaining agreement is un-

enforceable within the meaning of § 8(d), the debtor-in-possession is not obligated
to "bargain to impasse" with the Union as contended by the NLRB. "Bargain to
impasse," as interpreted by the Court, means "that the debtor-in-possession should
not be permitted to seek rejection unless the duty to bargain has been excused
because further negotiations would be fruitless." Id.

221. Id. at 1201.
222. Id. See also NLRB v. Burns Int'l Security Services, Inc., 406 U.S. 272, 281

(1972) (requiring a successor employer to bargain with an incumbent union).
223. See note 188 and accompanying text supra.
224. See note 174 and accompanying text supra.
225. See note 176 and accompanying text supra.
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agreement prior to formal consent by the bankruptcy court.226

The Partial Dissent

Justice Brennan wrote a convincing partial dissent in which
three of his colleagues concurred. 227 While Brennan agreed with
the majority as to the standard a bankruptcy court should follow in
deciding whether to grant permission to reject a collective bargain-
ing agreement, he did not agree that no unfair labor practice had
been committed.228 Justice Brennan felt that the majority had
"simply failed to grapple" with the "unavoidable conflict between
the Code and the NLRA. '229 The dissenting Justices believed that
the majority had erred by focusing on the Bankruptcy Code
alone.230 Instead, the dissent argued, the bankruptcy and the labor
laws should be read in such a way as to accomodate both
policies.

231

The dissent noted that Congress did not intend bankruptcy
proceedings to be an exception to the requirements set forth in the
NLRA. 2 3 2 Justice Brennan pointed to the policy behind the labor
laws of promoting industrial peace and the smooth flow of com-
merce and noted that such a policy was just as desirable after a
petition for reorganization was filed.233 Justice Brennan argued
that "the threat to labor peace stemming from unilateral modifica-
tion of a collective-bargaining agreement is as great one day after a
bankruptcy petition is filed as it was one day before the petition
was filed."234

Moreover, Congress' purpose for passing § 8(d) was to main-
tain industrial peace by prohibiting employers from making unilat-
eral changes in the collective bargaining agreement. 235 Therefore,
when the majority allowed the debtor-in-possession to unilaterally
change an agreement, it is undermining the very foundation of
§ 8(d) and the NLRA.236 Furthermore, the majority was "simply
incorrect to suggest that the collective-bargaining agreement"

226. See note 202 and accompanying text supra.
227. 104 S. Ct. at 1201-11. (Brennan, J., dissenting). Id.
228. Id. at 1201.
229. Id. at 1204.
230. Id.
231. Id. The dissent noted that the Court could as easily, and as incorrectly,

have focused on the labor laws and ignored the bankruptcy laws. Either approach
would clearly be wrong. Id.

232. Id. at 1207.
233. Id. at 1208. See notes 35-38 and accompanying text supra.
234. Id.
235. Id.
236. Id.
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ceased to be "in effect" once the bankruptcy petition was filed. 2 3 7

Although enforcement of the collective bargaining agreement is
suspended from the date of ffling until the bankruptcy court rules
on the question of rejection, the agreement "clearly has other char-
acteristics that render it 'in effect' during the interim period."238

For example, regardless of the decision the bankruptcy court
makes as to rejection, 239 the collective bargaining agreement "will
support a claim that arises out of the debtor's obligations in the
post-petition period."24°

Having addressed the policies behind the labor laws, the dis-
sent turned next to the policies which underlie the bankruptcy
laws.241 Justice Brennan accepted without question that rejection
of executory contracts was sometimes essential to the goals of re-
organization; that is, it may be essential if the debtor-in-possession
is to continue operations. 242 However, Justice Brennan refused to
accept the notion that rejection could only be accomplished at the
expense of the NLRA's goals.24 3 He noted that in cases where the
collective bargaining agreement is "so burdensome that even tem-
porary adherence will seriously jeopardize the reorganization," the
bankruptcy court would surely grant permission to reject the
contract.

2 "

237. Id. at 1206. Justice Brennan recognized that the precise language the ma-
jority used was that "'the collective bargaining agreement is not an enforceable
contract within the meaning of NLRA § 8(d).'" Id (quoting the majority opinion at
1200). Brennan also noted that the phrase "enforceable contract" does not appear
in § 8(d). Therefore, he reasoned, the majority must have intended that the collec-
tive bargaining agreement was no longer "in effect" within the meaning of § 8(d).
Id.

238. Id
239. Id. If the bankruptcy court allows rejection, the rejection constitutes a

breach of the contract as of the day before filing. The employees thus become un-
secured creditors as to the damages they suffered as a result of the breach. See
notes 212-215 and accompanying text supra. Some of the damages will arise from
the duties of the debtor-in-possession during the post-petition period under the col-
lective bargaining agreement. If the bankruptcy court does not allow rejection,
then the contract will probably be assumed by the debtor-in-possession. Should
this occur, the assumption relates back to the date of filing. Therefore, "'any com-
pensation earned by and payable to the employee under the contract'" becomes a
first priority administrative expense. Id. (quoting Countryman, Executory Con-
tracts in Bankruptcy. Part II, 58 MmxN. L. REv. 479, 484 (1984)). See note 216 and
accompanying text supra. Should the collective bargaining agreement be neither
assumed nor rejected, then "it will 'ride through' the bankruptcy proceeding and be
binding on the debtor even after a discharge is granted." Id. at 1206 n.12 (quoting
Federal's Inc. v. Edmonton Inc. Co., 555 F.2d 577, 579 (6th Cir. 1977)).

240. Id. at 1206 (footnote omitted).
241. Id. at 1209-10. See notes 16-34 and accompanying text supra.
242. Id. at 1209.
243. See id. The dissent did not believe that § 8(d) of the NLRA necessarily

interferes with the policies of the Bankruptcy Code. Id.
244. Id.
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Therefore, the dissent concluded, the labor laws and the bank-
ruptcy laws can be read together in such a way that the policies
behind each are served. A debtor-in-possession could successfully
reorganize and still keep within the boundaries of the NLRA.24 5

BANKRUPTCY AMENDMENTS AND JUDGESHIP ACT OF 1984

In response to the Supreme Court's decision in Bildisco, Con-
gress added a new section to the Code which specifically addresses
rejection of collective bargaining agreements. 246 Under this new
legislation, a debtor-in-possession may assume or reject a collec-
tive bargaining agreement only if it has complied with certain pro-
cedures. 247 First the debtor-in-possession must make a proposal to
the employees' representative which outlines the modifications it
desires to make in the collective bargaining agreement.248 Second,
the debtor must provide the representative with the necessary rel-
evant information for evaluation of the proposal. 249 Finally, the
debtor must meet with the representative to confer in good faith
and attempt to reach a mutually satisfactory modification. 250 A
bankruptcy court may approve an application for rejection of a col-
lective bargaining agreement only if it finds that: (1) the debtor-in-
possession has complied with these procedures, (2) the represen-
tative has refused to accept the proposal without good cause, and
(3) the balance of the equities favors rejection of the
agreement.

25 1

This procedure for rejection appears to be, in essence, the pro-
cedure adopted by the Bildisco Court. Congress, however, seems
to have made a better attempt to reconcile the bankruptcy and la-
bor laws. Instead of focusing almost exclusively on the bankruptcy
laws, as the Court did, Congress also looks to the labor laws, and
the NLRA's requirements of good faith negotiation.

Furthermore, Congress appears to reject the majority's deci-
sion that no unfair labor practice is committed when a debtor-in-
possession unilaterally rejects a collective bargaining agreement
prior to bankruptcy court approval. Section 1113(f) forbids the
debtor-in-possession to make unilateral modifications in the collec-
tive bargaining agreement unless it has complied with the provi-

245. Id. at 1211.
246. 11 U.S.C. § 1113 (1984).
247. 11 U.S.C. § 1113(a) (1984).
248. 11 U.S.C. § 1113(b)(1)(A) (1984).
249. 11 U.S.C. § 1113(b)(1) (B) (1984).
250. 11 U.S.C. § 1113(b) (2) (1984).
251. 11 U.S.C. § 1113(c) (1984).
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sions set forth by this section.252 One such provision is to meet
with the employees' representative up until the time for the court
hearing on rejection. 253 The debtor-in-possession, then, cannot
unilaterally reject the agreement until there has been a hearing.

Congress, however, appears to have recognized that serious fi-
nancial consequences could result if a debtor-in-possession is
forced to maintain a collective bargaining agreement for extended
periods of time while awaiting formal court approval of its applica-
tion to reject the agreement. Therefore, should the court fail to is-
sue an order within thirty days from the commencement of the
hearing, the debtor-in-possession "may terminate or alter any pro-
visions of the collective bargaining agreement pending the ruling
of the court on such application.'254 This would imply that if the
debtor rejects, and the court subsequently denies the debtor's ap-
plication for rejection, the debtor would be required to assume the
agreement once again. Notwithstanding this exception for delays,
Congress' approach seems to be that a debtor-in-possession can-
not unilaterally reject a collective bargaining agreement without
bankruptcy court approval.

Overall, this new section appears to basically adopt the
Court's standard of review in rejecting collective bargaining agree-
ments, but rejects the Court's decision as to whether an unfair la-
bor practice is committed when a debtor unilaterally rejects a
collective bargaining agreement.

CONCLUSION

The standard of review adopted by the Supreme Court in
NLRB v. Bildisco & Bildisco appears to be a fair and equitable test.
The interests of the Union are served by requiring the debtor-in-
possession to show the collective bargaining agreement is burden-
some to the estate and that on balance, the equities favor rejection.
The interests of the Company are served by allowing rejection if
the debtor can meet this burden. Therefore, when it is truly neces-
sary to reject the collective bargaining agreement, the debtor-in-
possession will not be hampered in its reorganization process.

As fair as this may seem, it would be improved by the addition
of a third requirement for the debtor-in-possession. The debtor
should be explicitly required to meet with the union and attempt
to negotiate a modification of the contract before filing an applica-
tion seeking rejection of the contract with the bankruptcy court.

252. 11 U.S.C. § 1113(f) (1984).
253. 11 U.S.C. § 1113(b) (2) (1984).
254. 11 U.S.C. § 1113(d) (2) (1984) (emphasis added).

19841



CREIGHTON LAW REVIEW

This procedure would eliminate any questions of possible unfair
labor practices. It would also address Justice Brennan's concerns
in that it would better accomodate both the bankruptcy and the
labor laws. Finally, it would offer additional security to union em-
ployees who fear that their employers might file for reorganization
for the sole purpose of making unilateral changes in their collec-
tive bargaining agreements.

Just five months after the Bildisco decision was handed down,
Congress imposed this additional requirement on the debtor-in-
possession in the Bankruptcy Amendments and Judgeship Act of
1984.255 With the enactment of this new legislation, courts will
have less difficulty resolving the complex problems that arise in
these types of cases in the future.

Kim M. Caldwell Harrington-'86

255. 11 U.S.C. § 1113 (1984). See notes 32-33 and accompanying text supra.
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