
ABOUT PRESENT CASH VALUE

G. MICHAEL FENNER*

I. THE PROBLEMS

The major goal behind awarding damages in a personal injury ac-
tion is to compensate a plaintiff for his or her actual loss.1 With that
goal in mind, consider the problems presented by an award for dam-
ages to be suffered in the future---consider lost earnings capacity, for
example.

A disabled plaintiff suffers a reduced ability to earn income
which continues over the term of the disability. When judges and ju-
rors are asked to decide upon an amount of money to compensate a
plaintiff for this lost earning capacity, they are asked to decide two
things. First, over the period of the disability, what is the dollar
amount by which the plaintiff's ability to earn income has been re-
duced? Second, how much money should be given to the plaintiff to-
day to compensate fairly for this loss, a loss which will occur
periodically over the term of the disability?

On the second of these questions-what constitutes adequate
compensation today for tomorrow's lost earning capacity?-there are
five main factors to consider. First, there is the matter of the earning
power of money, that is, the interest to be earned on the investment
of the damages awarded. If, all at once, a plaintiff is awarded the full
amount of money that a lifetime of work would have produced, the
plaintiff can invest the award and earn interest on it. Not accounting
for this earning power of money will tend to result in the plaintiff
ending up with more money than he or she would have had without
the injury. It will tend to overcompensate the plaintiff, at the ex-
pense of the defendant.
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1. Miller v. Kingsley, 194 Neb. 123, 124, 230 N.W.2d 474, 477 (1975); Colvin v.
John Powell & Co., 163 Neb. 112, 133, 77 N.W.2d 900, 914 (1956). This is particularly
true in Nebraska where the constitution, NEB. CONST. art. VIII, § 5, is interpreted to
forbid punitive damages. E.g., Miller v. Kingsley, 194 Neb. at 124, 230 N.W.2d at 474;
Qualley v. Chrysler Credit Corp., 191 Neb. 787, 789, 217 N.W.2d 914, 915 (1974); Univer-
sity of Nebraska v. Paustian, 190 Neb. 840, 841, 212 N.W.2d 704, 706 (1973); Abel v. Con-
over, 170 Neb. 926, 929, 104 N.W.2d 684, 688 (1960). Though the courts generally follow
the theory that the purpose of damages in a tort case is compensation for the victim,
that is not the only possible theory. See Rea, Inflation, Taxation and Damage Assess-
ment, 58 CAN. B. REV. 280, 286 (1980) (discussing alternative purposes).
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Second, there is the problem of the purchasing power of money,
that is, inflation. Though there have been deflationary times, partic-
ularly the latter part of the nineteenth century,2 when we talk today
about the purchasing power of money, we are talking about inflation.
A fixed sum of money will be able to buy more goods and services
this year than next-and, of course, the longer the term, the greater
the decrease in the real value of the money. By the time the plaintiff
actually has to spend the money, dollar for dollar it will be worth
less. When deciding upon an amount of money to award today, for
losses which will be incurred in the future, if we account for the in-
terest to be earned by investment of the award but do not account for
inflation, then, in terms of the real loss eventually incurred, the
plaintiff will have been undercompensated. 3

Third, there is the subject of income taxation. On the one hand,
personal-injury damage awards are not taxed by the federal govern-
ment.4 On the other hand, had the plaintiff earned the money as in-
come, he or she would have had to pay annual income taxes. Thus, if
a plaintiff is awarded a sum which reflects what his or her gross
earnings would have been, then, once again, this will tend to
overcompensate the plaintiff,5 and, the higher the plaintiff's tax

2. Comment, Adjusting Damage Awards for Future Inflation, 1982 Wis. L. REV.
397, 398, & n.9.

3. Actually, it is impossible to consider the nominal rate of interest to be earned
on the investment of the award without considering inflation. Inflation is a component
of the nominal rate of interest. As such, it is always a negative factor in any reduction
based on the nominal rate of interest. See notes 69 and 70 and accompanying text
infra.

4. I.R.C. § 104(a)(2) (1982) (with minor exceptions, "gross income does not in-
clude . . . the amount of any damages received . . . on account of personal inju-
ries .. "). For discussion of this section, see generally Frolik, The Convergence of
I.R.C. § 104(a)(2), Norfolk & Western Railway v. Liepelt and Structured Tort Settle-
ments: Tax Policies "Derailed", 51 FORD L. REV. 565 (1983).

5. In addition, there is the danger that "today's tax-conscious" jurors will
wrongly assume that the damages awarded will be taxable and therefore will increase
the size of the verdict to compensate for this "imaginary tax." This will drive the over-
compensation even higher. Norfolk & W. Ry. v. Liepelt, 444 U.S. 490, 497 (1980) (quot-
ing Dempsey v. Thompson, 363 Mo. 339, 346, 251 S.W.2d 42, 45 (1945), and citing
additional authorities).

On the general question of the consideration of income taxes when reducing a
damage award to present cash value, see particularly Frolik, supra note 4; Mayor &
Hepburn, The Treatment of Income Taxes in Determining Personal Injury Awards, 18
JURIMETRICS J. 186 (1977).

When considering this question of taxation, care must be taken to separate the evi-
dentiary issue-what effect taxation would have had on the future income of the in-
jured person-from the question of a cautionary instruction-advising the jury that
damage awards are not taxed. Domeracki v. Humble Oil & Refining Co., 443 F.2d 1245,
1250 (3d Cir.), cert. denied, 404 U.S. 883 (1971). Regarding the evidentiary issue and
the question of future tax rates being too speculative, Mayor and Hepburn note that
"any reasonable assumptions about the future is [sic] likely to be less speculative than
the assumption of zero taxes, which is implied by [not taking them into account]."

[Vol. 18
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bracket, the greater the possibility of overcompensation.
Fourth, there is the factor of taxation on the interest which is

periodically earned through the investment of the award. While
plaintiffs do not pay an income tax on lump-sum damage awards, the
interest those awards earn is taxed. 6 If we take the first three factors
into account, but not this fourth factor, then the plaintiff will be un-
dercompensated by reason of this extra tax.

Fifth, future interest rates, future rates of inflation, and future
rates of taxation, changes in the tax laws and in the plaintiff's tax
bracket-all of these things are impossible to predict. It is not just
that they are difficult to predict: they are impossible to predict.

Impossible to predict, but can't we come close? That depends on
how you look at it. Take, as a hypothetical, the present value of a
$20,000 salary to be received throughout each year for the next 20
years. Discounted at 7% this would result in an award of $211,880.
Discounted at 4%, it would result in an award of $271,806. 7 Four
from seven is a mere three, and in that sense the discount rates seem
close to each other; but $211,880 from $271,806 is a whopping $59,926.
The amounts awarded in damages are not that close to each other.
The difference is very nearly three times the hypothesized base sal-
ary, and the difference is much greater if we assume annual increases
in this $20,000 income over this 20 year period.

We must be resigned to this fact: an award for a future loss over
any period of time longer than a few years will never be anywhere
near as accurate as we would like damage awards to be; it never will
be as accurate as an award for most past losses.

Since we cannot achieve absolute accuracy, we must consider
how accurate we can be and at what cost? The major question in this
area may be how closely we can serve our goal of accurately compen-
sating the plaintiff. At the same time, however, we must realize that
accurate-to-the-penny computation of the amount of any damage
award is not the only thing to be considered. We must also keep in
mind the need for manageable forms of proof, the cost of litigation,
the jury's ability to do what we ask it to do, and the like.

These are the problems which must be faced when deciding how

Mayor & Hepburn, 18 JURIMETRICS J. at 207. Regarding the cautionary instruction and
speculation on the part of the jury, the cautionary instruction should decrease jury
speculation: juries will not speculate on whether the plaintiff will have to pay taxes on
the damages awarded, wrongly assume that the damages awarded will be taxable, and
increase the size of the award in compensation. See Norfolk & W. Ry. v. Liepelt, 444
U.S. at 497-98 (allowing a cautionary instruction to eliminate speculation regarding
taxation).

6. I.R.C. § 61(a)(4) (1982).
7. Coyne, Present Value of Future Earnings: A Sensible Alternative to Simplis-

tic Methodologies, 49 INS. COUNSEL J. 25, 28 (1982).
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to handle reduction to present cash value. In terms of a solution, we
can profitably consider these three questions:

(1) How is this issue presently handled?
(2) What are the possible ways of handling this issue?
(3) What are the relative merits of these alternative

approaches?
8

II. NEBRASKA'S RULE

A. THE RULE IN DETAIL

In Nebraska, the general rule is that an award for future dam-
ages must be reduced to its present worth. This is true for damages
for impairment of earning capacity, 9 for damages for future pain and
suffering,10 and, presumably, for damages for future medical and sim-
ilar expenses. While the general rule calls for reduction, if the attor-
neys do not tender an instruction on the subject, then no such
instruction need be given.1 '

When the jury is instructed on present cash value, and unless
greater specificity is requested, the instruction may be very general.
It is enough, for example, if the trial court instructs the jury as fol-
lows: "Any amount you award to the plaintiff for future damages,
should be reduced to their [sic] present worth or value."'12 The com-
mon sense and common knowledge of the jurors may be relied upon
to take it from there.13

If the court does get more specific, and defines present cash
value, it must get it right: "'If the court either on request or on its
own motion attempts to define a method of arriving at present worth
or value of future damages, and the instruction fails to contain a legal

8. Because whatever approach is taken must be practical, consideration of their
relative merits must include the problems of jury instruction.

9. Lake v. Southwick, 188 Neb. 533, 536, 198 N.W.2d 319, 321 (1972).
10. Abbott v. Northwestern Bell Tel. Co., 197 Neb. 11, 16, 246 N.W.2d 647, 650

(1976). Note that in most jurisdictions damages for pain and suffering are not reduced
to present cash value. 25 C.J.S. Damages § 94 (1966) ("The rule that an award for fu-
ture damages should be discounted or limited to its present value . . . does not apply
to an award for mental suffering."); 22 AM. JUR. 2d Damages § 108 (1965) ("The more
recent cases..."); C. MCCORMICK, Damages § 88, at 318 (1935) ("[W]hile damages for
future loss of earning power must be calculated according to their present worth, no
such requirement can be laid down for awarding damages for future pain and suffer-
ing."). See Annot., 28 A.L.R. 1177 (1924).

11. Zawada v. Anderson, 181 Neb. 467, 472, 149 N.W.2d 329, 333 (1967).
12. Patras v. Waldbaum, 170 Neb. 20, 23, 101 N.W.2d 465, 467-68 (1960) (quoting

the trial court's instruction).
13. Jacobsen v. Poland, 163 Neb. 590, 610, 80 N.W.2d 891, 904 (1957). See also

Segebart v. Gregory, 160 Neb. 64, 68, 69 N.W.2d 315, 318 (1955) (jurors presumed to
know what money will buy).

[Vol. 18
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or comprehensive definition, it is prejudicially erroneous.' "14

When a court does attempt to define present worth, how does it
get it right? One way to get a legally sufficient definition is to use
the Nebraska pattern instruction, Nebraska Jury Instructions (NJI)
4.13 (1969). NJI 4.13 instructs the jury to take into account the rate
of interest "which in your judgment is reasonable under all the cir-
cumstances, taking into consideration the prevailing rates of interest
in the area which can reasonably be expected from safe investments
which a person of ordinary prudence, but without particular financial
experience or skill, can make in this locality."15 The court can then
give the jury examples and tables to help with the math. The in-
struction, the examples, and the tables deal only with the earning
power of money. Inflation is not mentioned. Neither are taxes.

This instruction is consistent with the specifics of the Nebraska
rules regarding present cash value. Regarding the interest to be
earned by the investment of the capital sum awarded for future dam-
ages, that may be the subject of evidence, argument by counsel, jury
instruction, and jury consideration. 16

Regarding income taxes, Nebraska law is less developed. Income
taxes figure into present cash value in two ways: Had the money
been earned as income, it would have been subject to income taxes;
personal injury damage awards are not subject to income taxes.
When reducing a damage award to its present cash value, the fact
that lost earnings would have been subject to income taxes may be
covered in the evidence and considered by the trier of fact. It is not,
however, a subject for "special instruction.' 7

On the other hand, the fact that personal injury damage awards
are not taxed 18 is not a proper subject for either jury instruction or
consideration.19 This makes the subject irrelevant and, therefore, not
a proper subject for evidence or argument. This rule comes from

14. Zager v. Johnson, 174 Neb. 106, 114, 116 N.W.2d 1, 6-7 (1962) (quoting the syl-
labus by the court in Patras v. Waldbaum, 170 Neb. at 20, 101 N.W.2d at 466).

15. NEB. JURY INSTRUCTIONS 4.13 (West 1969). The instruction was derived from
Wolfe v. Mendel, 165 Neb. 16, 25-28, 84 N.W.2d 109, 115-16 (1957) (dictum), and
Zawada, 181 Neb. at 472-74, 149 N.W.2d at 333-34.

16. Riha v. Jasper Blackburn Corp., 516 F.2d 840, 843 (8th Cir. 1975); Segebart, 160
Neb. at 68, 69 N.W.2d at 318; Johnson v. Schrepf, 154 Neb. 317, 324-25, 47 N.W.2d 853,
858-59 (1951); NEB. JURY INSTRUCTIONS 4.13 (1969).

17. Ott v. Frank, 202 Neb. 820, 823-24, 277 N.W.2d 251, 253 (1979). In Ott, the
supreme court affirmed the admission of evidence regarding potential liability for in-
come taxes. The statement regarding jury instruction was dictum. Id.

18. See note 4 and accompanying text supra (noting the nontaxation of personal
injury damage awards).

19. Steinauer v. Sarpy County, 217 Neb. 830, 847, 353 N.W.2d 715, 726 (1984); Mar-
icle v. Spiegel, 213 Neb. 223, 231-32, 329 N.W.2d 80, 86-87 (1983) (quoting Hall v. Chi-
cago N.W. Ry., 5 Ill. 2d 135, 151, 125 N.E.2d 77, 86 (1955)).
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Maricle v. Spiegel.20 Maricle based the rule upon an Illinois case,
Hall v. Chicago & North Western Railway.21 Hall based the rule on
three things: it is none of the tortfeasor's business what the plaintiff
does with the award, that is, whether the plaintiff pays a tax on it or
not; an interpretation of the congressional intent of a part of the fed-

eral income tax law (and it is this part of Hall from which the Ne-

braska Supreme Court quoted at length); and the rejection of a

Missouri case to the contrary. The "none of the tortfeasor's business"

argument proves too much-it applies just as well (or just as badly)

to the interest to be earned on the money awarded. And the United

States Supreme Court subsequently rejected Hall's interpretation of
congressional intent and cited the Missouri case with approval.22 It

appears that this United States Supreme Court interpretation of con-

gressional intent has not been called to the attention of the Nebraska

Supreme Court.2 3 This leaves somewhat up in the air Nebraska's
present rule regarding telling the jury that personal injury damage
awards are not taxed.

Nebraska law regarding inflation and present cash value is also
in the process of being developed. In reducing an award to its pres-

ent cash value, the jury is allowed to consider the purchasing power
of money.24 The Court has implicitly approved expert future-damage
computations which factor in projected rates of inflation.

2 5

If not through the testimony of an expert witness, the jury will
be led to consider inflation through the argument of counsel: Infla-
tion is held to be a matter of common knowledge; 26 matters of com-

20. 213 Neb. 223, 231-32, 329 N.W.2d 80, 86-87 (1983).
21. 5 Ill. 2d 135, 151, 125 N.E.2d 77, 86 (1955).
The Nebraska Supreme Court actually quotes Hall as it was quoted in a North Da-

kota case, Eriksen v. Boyer, 225 N.W.2d 66, 73-74 (N.D. 1974). The North Dakota
Supreme Court adopted the rule from Hall and based its doing so on a lengthy quota-
tion from Hall. The Nebraska Supreme Court adopted the same rule and based its do-
ing so on the same quotation as set down in the North Dakota opinion. This part of
Maricle is based entirely, though derivatively, on Hall.

22. Norfolk & W. Ry. v. Liepelt, 444 U.S. at 496 n.10.
23. The United States Supreme Court case, Norfolk & W. Ry. v. Liepelt, was de-

cided in 1980 and Maricle v. Spiegel was briefed in 1982 and decided in 1983. Nonethe-
less, the Norfolk & W. Ry. case is not cited in the briefs filed with the Nebraska
Supreme Court in Maricle v. Spiegel. Nebraska Supreme Court case No. 44283, Brief
of Appellants Richard A. Spiegel and Nick A. Spiegel, filed April 23, 1982; Brief of Ap-
pellee Vernetta Maricle and Brief on Cross-Appeal, filed June 23, 1982; Brief of Appel-
lee Mobil Oil Corporation, filed July 23, 1982.

24. Riha v. Jasper Blackburn Corp., 516 F.2d at 843; Ott v. Frank, 202 Neb. at 823-
24, 277 N.W.2d at 253; Segebart v. Gregory, 160 Neb. at 68, 69 N.W.2d at 318; Johnson v.
Schrepf, 154 Neb. at 324-25, 47 N.W.2d at 858-59.

25. Ott v. Frank, 202 Neb. at 823-24, 277 N.W.2d at 253.
26. Segebart, 160 Neb. at 68, 69 N.W.2d at 318. Segebart was decided in 1955. Per-
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mon knowledge can be argued to the jury;27 therefore, to some
extent, counsel may incorporate the purchasing power of money into
his or her argument to the jury.28 How specific counsel could be
without any evidence on the point is, I suppose, left to the discretion
of the trial judge.2 9

Though the jury may consider inflation, dictum in Segebart v.
Gregory,30 says that it "is not a proper subject for an instruction. "31

In Riha v. Jasper Blackburn Corp.,32 the Eighth Circuit Court of Ap-
peals took this a step further: "We believe [that in this situation] the
Nebraska Supreme Court would also prohibit direct testimony on
inflation. .... ,,33

However, neither Segebart nor Riha is ironclad precedent.
Segebart was decided in 1955. The statement that inflation "is not a
proper subject for an instruction"34 was made in dictum and without
discussion. As authority, the case cites a 1933 Wisconsin case which
does not say that such an instruction is improper but only that refus-
ing such an instruction in that case was not error. 35

Riha speculated that the Nebraska Supreme Court would not al-
low either evidence or instruction on either inflation or income taxa-
tion.36 The Nebraska Supreme Court subsequently approved the use
of evidence of potential liability for income taxes, while disapproving
special instruction on the subject. And, in the process, the court im-
plicitly approved expert future damage computations which factor in
projected rates of inflation.37 In other words, Segebart's statement

haps, given the relative stability of the value of money in 1955, jurors then knew the
value of money to an extent that 1984 jurors do not?

In any event, jurors may be considered to have "that general knowledge which
anyone may be presumed to have." NEB. JURY INSTRUCTIONS 1.01 (1969); Yount v. Sea-
ger, 181 Neb. 665, 671, 150 N.W.2d 245, 250 (1967). See also In re Estate of McCartney,
213 Neb. 550, 556, 330 N.W.2d 723, 726-27 (1983) ("Uncontroverted testimony need not
be accepted as absolute verity, especially when that testimony is opposed to common
knowledge.").

27. 75 AM. JUR. 2d Trial § 252 (1974); 88 C.J.S. Trial § 181(b) (1955).
28. Counsel does run this risk in making this argument: If the judge tells the

jury that they may consider interest, but does not tell them that they may consider
inflation, then, by its omission from the instructions, the jury may conclude that infla-
tion cannot be considered. Counsel's contrary argument may seem to the jury to be
out of the bounds set by the court's instruction.

29. Regarding the general question of the trial judge's discretion in controlling
the closing argument, see 75 AM. JUR. 2d Trial § 211 (1974); 88 C.J.S. Trial § 169 (1955).

30. 160 Neb. 64, 69 N.W.2d 315 (1953).
31. Id. at 68, 69 N.W.2d at 318. This part of Segebart is quoted with approval in

Ott v. Frank, 202 Neb. at 823-24, 277 N.W.2d at 253.
32. 516 F.2d 840 (8th Cir. 1975).
33. Id. at 843.
34. Segebart, 160 Neb. at 68, 69 N.W.2d at 318.
35. Id.
36. Riha, 516 F.2d at 843.
37. Ott, 202 Neb. at 823-24, 277 N.W.2d at 253.
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regarding inflation is offhand dictum from a time when inflation was
not a significant factor in the value of money, dictum from a 1955
case, traceable to a 1933 case. 38 Riha clearly is wrong in part about
how Nebraska would handle potential liability for income taxes and
apparently is wrong in part about how Nebraska might handle infla-
tion.39 Nebraska's rule that inflation is neither a proper subject for
evidence or jury instruction is ripe for reconsideration.

Of the first four factors mentioned at the outset-interest, infla-
tion, income taxes, and taxation of interest-this leaves for discussion
only the state of Nebraska law regarding the last. The Nebraska
Supreme Court has not directly addressed the issue of the taxation of
the interest earned by the investment of the award. Regarding the
other taxes relevant to present cash value, the court has said that the
jury may consider that lost earnings would have been subject to in-
come taxes and that they may not consider that personal-injury dam-
age awards are not taxed. Logically, the tax on the interest earned
by the investment of the award seems to fit with the latter. If that is
so, then it may not be part of the evidence, argument, instruction, or
jury consideration.

B. THE RULE IN SUMMARY

Much of Nebraska's law on this subject is in its adolescence and,
consequently, is uncertain. Regarding a Nebraska present-cash-value
jury instruction, we do know that unless specificity is requested, a
general instruction is enough, that is one which tells the jurors only
that they are to reduce any award of future damages to the damages'
present cash value.40 The instruction may go further-it may be
more specific-but, unless specificity is requested, it is not required.

Just how specific the instruction may be is unclear. The list of
factors which the jury may consider is longer than the list of factors
which may be included in the instructions. The jury is allowed to
consider interest, inflation, and the income tax on earnings, but not
the fact that there is no tax on a personal injury damage award.4 1

The jury's instructions may tell them that they may consider inter-
est, and it may give them examples of how to do so, 42 but it seems
that there may not be "special instruction" on either inflation or
taxes. 43 Yet, at the same time, the court has said that any present

38. But see id. (a 1979 case which quoted this dictum with approval).
39. Compare Riha, 516 F.2d at 843-44 n.4, with Ott, 202 Neb. at 823-24, 277 N.W.2d

at 253.
40. See notes 11-14 and accompanying text supra.
41. See notes 15, 17-39 and accompanying text supra.
42. See note 15 and accompanying text supra.
43. See notes 17, 31 and accompanying text supra.
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value instruction but the most general must be comprehensive, 44 and
leaving out of the instruction two of the three factors which may be
considered is hardly comprehensive. It is what the trial court may do
regarding these two factors of inflation and taxes which is not clear.

Nebraska's pattern instruction number 4.13 is not comprehen-
sive: it takes into account interest but not inflation or taxes. It is
among the least accurate ways of determining the present value of
damages to be suffered in the future. Taking into account only one
of the factors which affect the present value of the money is less ac-
cuate than taking none of them into account; similarly, it is less accu-
rate than taking all of them into account. Discounting damage
awards by taking into account only the earning power of the amount
awarded is a product of cases traced back to a time when the
purchasing power of money was relatively stable and income taxes
were brand new-a time when it made sense.4 5 It is not suited to to-
day's economic conditions. In today's lawsuit, NJI 4.13 has little to
recommend it.

There is only one apparent reason for allowing instruction on the
subject of interest, but not on the subjects on inflation and income
taxes. All three are too speculative to go to the jury. Instruction on
interest is allowed, nonetheless, as a result of an historical anachro-
nism-an anachronism from a time when interest rates were more
stable and, therefore, more predictable, a time when inflation and in-
come taxes were not such an important factor in tomorrow's value of
today's dollar.

This could account for the rule against instructing the jury on
these factors but not for the rules allowing jury consideration of the
factors without instruction. The latter may be a product of an area of
the law which is in the process of being developed and which, pres-
ently, is in a state of rough compromise.

If Nebraska's law on the subject of present cash value is in its
adolescence, that raises this question: Into what is it likely to grow?
The next step is to consider the possibilities.

III. THE MAIN APPROACHES TO THE PROBLEM

A. THE TOTAL-OFFSET APPROACH

1. In general

Under the total-offset approach, an award for future damages is

44. See note 14 and accompanying text supra.
45. See notes 62-63 and accompanying text infra.
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not reduced to its present cash value. 46 This approach is partly a re-
sult of the great temptation to conclude that we should do away with
the concept of the present value, the great temptation to conclude
that none of these factors-future interest rate, future rate of infla-
tion, or future taxation of both income and interest-should be con-
sidered. The temptation is to say that these factors should not be
considered because singly, and particularly in combination, they are
too speculative. The temptation is to say that they need not be con-
sidered because, when they are all combined, they pretty much offset
each other.

2. Instructing the jury

A court using the total-offset approach simply would not men-
tion present cash value anywhere in the instructions. The jurors
would be told the elements of damages and that if they find liability
they should determine the plaintiff's total loss and return a verdict in
that amount.

3. Advantages of this approach

The two arguments which are generally advanced in support of
this approach to the problem, are based on the inherently speculative
nature of reduction to present cash value and the tendency for the
factors to offset each other. First, it is said that there is so much
guesswork, speculation, and conjecture involved in determining fu-
ture rates of interest, inflation, and taxation that it is never really
possible to reduce an award to its present cash value. At best, it can
be reduced to a figure which we will pretend is its present cash value.

Second, it is said that all of these factors will tend to offset each
other; they come close enough to offsetting each other that the guess
work required by any other approach involves a risk which is not
worth running; they come close enough that the time and money
spent on the testimony of expert economists cannot be justified.

There is much to recommend the total-offset approach. It is sim-
ple and efficient. It is predictable, certain, and inexpensive. There is
never an adjustment for either interest or inflation. There is no ex-
pensive, time-consuming testimony devoted to determining the
proper rates of interest or inflation. This approach does not involve

46. Comment, supra note 2, at 406-07 (1982).
"[W]e find as a matter of law that future inflation shall be presumed equal to fu-

ture interest rates with these factors offsetting. Thus, the courts of this Common-
wealth are instructed to abandon the practice of discounting lost future earnings."
Kaczkowski v. Bolvbasz, 491 Pa. 561, -, 421 A.2d 1027, 1039 (1980). See also Beaulieu
v. Elliott, 434 P.2d 665, 671 (Alaska 1967).
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collateral and remote considerations. It does not involve unmanage-
able forms of proof. It avoids the large problem of complex jury in-
structions which are difficult to understand and to follow. Of the
alternatives, it is not the least accurate. This approach, for example,
"undoubtedly leads to a more accurate result than discounting [for
interest to be earned] without adjusting for inflation. '4 7

4. Disadvantages of this approach

On the other hand, if the other approaches can be made to work,
some of them should be more precise. They should "'best [achieve]
the fundamental purpose of compensation to the injured person.' "48

We cannot dismiss reduction out-of-hand as too speculative. For
one thing, courts, Nebraska's included, have long considered it appro-
priate for the jury to get into the question of present cash value. 49

Second, the factors which go into reducing the award are not the only
uncertain factors going into an award for future damages. Life ex-
pectancy, future wage increases, and the like are all factored in after
rough approximation. The assumption that future lost earnings
would have been received in annual installments is "[a]nother dis-
torting simplification. '50 Third, this is not the only circumstance in
which damages are difficult to calculate. Two other areas where
damages can be just as difficult to measure immediately come to
mind: damages for pain and suffering and damages for alienation of
affection.

5 1

Similarly, the concept of present cash value cannot be rejected
simply by saying that the factors involved offset each other. They do
not.52 The rate of inflation will not be exactly the same as the rate of
interest returned by a prudent investment. Taxes saved will not off-
set the effects of inflation. Income taxes on income earned over a pe-

47. Id. at 408.
48. Colvin v. John Powell & Co., 163 Neb. 112, 133-34, 77 N.W.2d 900, 914 (1956)

(quoting 25 C.J.S. Damages § 71 (1966)).
49. See note 14 supra.
50. Jones & Laughlin Steel Corp. v. Pfeifer, 103 S. Ct. 2541, 2549 n.11 (1983).
51. Regarding the difficulty of assessing damages for pain and suffering, see e.g.,

Steinauer v. Sarpy County, 217 Neb. 830, 841, 353 N.W.2d 715, 723 (1984) ("[T]here is no
mathematical formula for translating pain and suffering into terms of dollars and
cents."); Anson v. Fletcher, 192 Neb. 317, 325, 220 N.W.2d 371, 377 (1974) (computation
"depends upon intangible and quite subjective elements .... ). Regarding the same
difficulty in an action for alienation of affections, see Creason v. Myers, 217 Neb. 551,
556-57, 350 N.W.2d 526, 529 (1984) (computation "with mathematical certainty is not re-
quired"). Of course, in the two instances just cited, the choice is between awarding
damages or not doing so. In the case of reduction to present cash value, the choice is
between one measure of damages and another.

52. See Landsea and Roberts, Inflation and Present Value of Future Economic
Damages, 37 U. MIAMi L. REV. 93, 109-11 (1982).
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riod of years will not equal the taxes on the interest which the
investment of the lump-sum award would earn over the same period.
Neither will the interest earned on the award plus the income taxes
saved equal the adjustment for inflation plus the taxes on the inter-
est earned. (But perhaps they come close enough; perhaps they come
as close as any other approach).

Using the total-offset approach, none of the four factors of inter-
est, inflation, income taxes, and taxes on interest earned is men-
tioned to the jury. Different juries will respond in very different
ways. Some will conclude on their own that the amount awarded can
be invested and earn interest, and they will make a reduction on that
basis. Some will conclude that inflation eats up the purchasing
power of money, and will increase their award to account for that.53

Some will wrongly conclude that the award will be taxed,54 and will
increase it on that account. Some will do all three, and some will do
none. At least unless jurors are told not to consider any of these fac-
tors, one of the biggest disadvantages of the total-offset approach is
its vulnerablity to jurors who come up with one or more of these fac-
tors on their own. The advantages of the approach are diminished by
its potential for unfairness in a given award and inconsistency among
awards in different cases.

B. THE INTEREST-TO-BE-EARNED APPROACH

A second approach to the present-cash-value problem is the in-
terest-to-be-earned approach. In some jurisdictions, the only factor
considered in a reduction to present cash value is the earning poten-
tial of the capital sum awarded in damages.

1. The Nebraska pattern instruction

Nebraska's pattern instruction is of this sort.55 The current state
of Nebraska law on this issue is described in much more detail above.
In a nutshell, that instruction tells the jury this about today's award
for tomorrow's damage: reduce the award to its present cash value
by taking into account that the money awarded will earn interest if

53. In California it is "recommend[ed] that no 'reduced value of dollar' instruction
be given." CAL. JURY INSTRUCTIONS CIv. 14.81 (1977). As authority, the comment
quotes Lemere v. Safeway Stores, Inc., 102 Cal. App. 2d 712, -, 228 P.2d 296, 306
(1951), as follows: " 'We doubt if it is necessary to remind a jury today of the fact of
the diminished power of the dollar.'"

54. See note 5 and accompanying text supra.
55. NEB. JURY INSTRUCTIONS 4.13 (1969). See note 15 and accompanying text

supra (quoting the instruction).
Other jurisdictions taking this approach include Arkansas, AMI Civil 2d 2219

(1974); California, BAJI 14.70 (6th ed. 1970); Iowa, UJI 3.24.
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invested.56 While the Nebraska Supreme Court has said that the jury
may also consider inflation and taxes, neither, says the court, is a
proper subject for "special instruction. '57 While Nebraska law on
this subject is not fully developed, it is clear that the interest-to-be-
earned approach is the approach of Nebraska's pattern instruction.

2. Advantages of this approach

It is true there is a limit to what we should ask the jury to take
into account when figuring present cash value-this "accounting"
process has to stop somewhere. Nebraska's pattern instruction seems
to say that the limit is passed once we go beyond interest to be
earned on the award.58 Interest on the investment of the award can
be accounted for, say some, but beyond that inflation and tax rates
"are not in a manageable form of proof."59 "[W]hat tax rate should
the jury consider in reducing the plaintiff's award? '60 asked the
Eighth Circuit. The advantage of this approach is that it avoids these
problems of manageability of proof.

Regarding the other side of the manageable-proof coin, the
United States Supreme Court has recognized that "the practical wis-
dom of the trial bar and the trial bench has developed effective meth-
ods of presenting the essential elements of an expert calculation in a
form that is understandable by juries that are increasingly familiar
with the complexities of modern life. We therefore reject the notion
that the introduction of evidence describing a decedent's estimated
after-tax earnings is too speculative or complex for a jury."61 In
awarding damages we already account for the earning potential of
the deceased or injured person. The jury already considers that per-
son's general health prior to the accident. His talents, his successes,
his likely future earnings, and his prospects of bettering himself, all
of these things are taken into account already. The point is that the
jury is already being asked to consider a number of things which
might charitably be called variables and which present challenging
form-of-proof problems. When compared with much of what the jury
is already asked to do in a wrongful death case, for example, the
things they are asked to do under the fixed-discount-rate approach to
present cash value seem relatively more certain and routine.

56. Id.
57. See notes 17, 31 and accompanying text supra.
58. See note 15 and accompanying text supra.
59. Riha, 516 F.2d at 843-44 n.4. (Riha does not take into account that the real

rate of interest, i.e., the rate of interest to be earned minus inflation, is much steadier
and much more manageable of proof than is either component alone.)

60. Id.
61. Norfolk & W. Ry. v. Liepelt, 444 U.S. at 494.
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3. Disadvatages of this approach

The advantages of this approach are few, and the disadvantages
are many. The problems with this approach arise because it was de-
veloped at a time when the rates of inflation and income taxation
were very low and their effects were negligible. Chesapeake & Ohio
Railway v. Kelly,62 a 1916 decision by the United States Supreme
Court, is the premier case on discounting by taking into account the
earning power of the money to be awarded in damages. 63 "Given the
prevailing stability of the purchasing power of money, it is not sur-
prising that the Kelly Court in 1916 was concerned only with preserv-
ing the accuracy of damage awards through mandated discounting."64

In a 1980 case arising under the Federal Employer's Liability Act,65

the United States Supreme Court decided that the jury should be al-
lowed to receive evidence and instruction concerning the impact of
federal income taxes on the amount of damages to be awarded. 66 The
Court noted that the "prevailing practice [to the contrary] developed
at a time when federal taxes were relatively insignificant. '6 7 At the
time of Kelly, for example, the federal Constitutional amendment al-
lowing taxes on incomes had only been ratified three years earlier.68

The interest-to-be-earned approach was developed at a time
when that was the only important factor: double-digit inflation was
science fiction and income taxes were only recently constitutional. It
worked then. It does not work now. The fixed-discount-rate ap-
proach, coming up next, tends to work at times when the rate of in-
flation is low and when it is high. If used fifteen to twenty years ago,
it would have been able to handle the then unthinkable, double-digit
inflation; if used today, it will be able to handle the seldom-seen neg-
ligible inflation.

The first problem with the interest-to-be-earned approach is not
just that it does not work, but that it works negatively. In fact it does
"take inflation into account-one sidedly, to reduce the amount of
the damages computed. '69 The rate of interest paid on a "risk-free"
(except for the risk of inflation) investment has two components:
compensation for the use of the money plus compensation for the
fact that repayment will be with less valuable, inflated dollars. (The
rate of interest on other investments has a third component: com-

62. 241 U.S. 485 (1916).
63. Id. at 489-91.
64. Comment, supra note 2, at 399 n.9 (citing authorities).
65. 45 U.S.C. § 51 (1982).
66. Norfolk & W. Ry. v. Liepelt, 444 U.S. at 497-98.
67. Id. at 491.
68. U.S. CONST. amend. XVI (ratified in 1913).
69. O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199 (7th Cir. 1982).
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pensation for the risk of loss of the capital.) Under the interest-to-
be-earned approach to present cash value, one factor which goes into
the decrease of the award is the inflation factor which is built into
the nominal interest rate. And the award is not correspondingly in-
creased to account for inflation's impact on plaintiff's future earnings
or expenditures.

70

More concretely, this approach allows the plaintiff's damage
award to be reduced because of the interest it can earn-in 1979, us-
ing an extreme example, 9.58% would have been an appropriate per-
centage to have used for interest-but it does not allow adding back
into the award for the effects of inflation-in that same year 12.3%
would have been an appropriate percentage to have used for infla-
tion.71 Since this approach leads to the plaintiff's award being re-
duced by the inflation factor which is built into the nominal interest
rate, with no corresponding adjustment for what inflation will do to
the money's earning power, it can result in substantial under-com-
pensation for the plaintiff.

The second problem with this approach is that it fails to account
for the plaintiff's savings on income taxes. The inapplicability of an
income tax can be a major savings, up to 50%, and not considering
this will tend undercompensate those in lower tax brackets and to
overcompensate those in higher tax brackets. ("The rich get richer,
and the poor get poorer?") Though there is no certainty regarding
future taxation, and though not everyone with a high income pays a
lot of income taxes, the jury is likely to be able to come up with an
income tax adjustment which is closer to what would have been true,
than is the amount awarded when nothing is done.72

This approach is one of the least accurate ways of achieving the
stated goal of giving the plaintiff an amount of money today which

70. Feldman v. Allegheny Airlines, 382 F. Supp. 1271, 1289, 1292-93, & n.27 (D.
Conn. 1974), affd, 524 F.2d 384 (2d Cir. 1975). "Thus the defendant's calculations
achieved the self-serving result of minimizing the value of the decedent's probable fu-
ture earning capacity by ignoring inflation, and then maximizing the amount by which
that future earning capacity is to be discounted to present value by, assuming the con-
tinuance of inflationary interest rates." 382 F. Supp. at 1289.

71. The mathematical formula to compute inflation is (X - Y) - 1.0, with X rep-
resenting the consumer price index for the end of the period and Y representing the
consumer price index for the beginning of the period. The consumer price index for
December of 1979 was 229.9. FEDERAL RESERVE BULLETIN Vol. 66, No. 2 at A51 (1980).
The consumer price index for January of 1979 was 204.7. FEDERAL RESERVE BULLETIN
Vol. 65, No. 3 at A51 (1979). Thus: (229.9 + 204.7) - 1 = 12.3%.

Regarding interest, the 9.58% figure was computed using U.S. Treasury notes and
bonds with a maturity of three to five years. See note 77, infra. This figure is the
mean average interest for each month, January through December of 1979. FEDERAL
RESERVE BULLETIN Vol. 65, Nos. 5, 8 & 10 at A27 (1979), FEDERAL RESERVE BULLETIN
Vol. 66, No. 2 at A27 (1980).

72. See notes 4-5 and accompanying text supra.
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will end up as close as possible to the amount plaintiff will have to
spend in the future, as the damages actually occur and the money ac-
tually has to be paid out. Given modern economic conditions, this ap-
proach pretends to do a job for which it is not qualified. More often,
doing nothing-the total-offset approach-will come closer to the
stated goal than will considering only the earning power of the award
and nothing else.73

C. THE FIXED-DISCOUNT-RATE APPROACH

1. The foundation of the approach

The fixed-discount-rate approach to present cash value is built
around the idea that while the rate of interest paid on a prudent, safe
investment may vary, sometimes by quite a bit, and while the rate of
inflation may vary, also sometimes by quite a bit, the variations tend
to track one another.74 The real rate of interest-the difference be-
tween the nominal interest rate and the rate of inflation-is rela-
tively constant for long periods of time. Unexpected fluctuations
tend to cancel each other out when measured over long periods. 75

2. Calculating the real rate of interest

The first step in using this approach requires setting the real in-
terest rate. The second step involves the jury's role and how the ju-
rors are to be instructed. The third step concerns the trial judge and
what he or she does with the verdict, for it is the trial judge who ac-
tually computes the reduction to present cash value.

Using this approach, either the legislature or, preferably, the
state supreme court, but not the jury, determines the real rate of in-
terest. Trial courts use this rate in figuring present cash value. Every
trial court across the state uses this same rate unless and until an ap-
propriate body changes it.

And unless there is an error in the original calculation, the real
rate of interest should not need to be changed. It does not need peri-
odic adjustment because, rather than being a rate which reflects the
economy this year or next, or in any given year, it is a rate which
works over the long haul. If the real rate of interest for a given year
is not the real rate being used in figuring present cash value, that

73. Comment, supra note 2, at 408.
74. O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199-1200 (7th Cir. 1982); Doca

v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 37-39, & n.10 (2d Cir. 1980); Feld-
man v. Allegheny Airlines, 382 F. Supp. at 1293-95. See also Jones & Laughlin Steel
Corp. v. Pfeifer, 103 S. Ct. at 2553 nn.25 & 26 (noting and discussing that this is the
foundation of the approach).

75. Rea, supra note 1, at 285.
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should not matter. The theory is that over long periods fluctuations
from year to year will even out.

As a result, as a preliminary step to determining the real rate of
interest to be used in present cash value calculations, the real rate of
interest must be figured for each of a large number of immediately
preceeding, consecutive years-50 to 100 years. The real rate of inter-
est which is to be used in reducing damage awards will be the aver-
age, or perhaps, depending upon how the numbers come out and
upon the advice of expert economists, the median of those real rates
of interest.

The real rate of interest can be calculated as follows. The state
supreme court figures the after-tax rate of interest: What will be the
rate of return on the investment of the money awarded in damages,
considering both the interest earned and the taxes to be paid on that
interest? The court then calculates the difference between that af-
ter-tax rate of interest and the rate of inflation. The result is the
real rate of interest. Expressed as a formula, the calculation appears
as follows:

R = N(1.0 - T) - I.

"R" represents the real rate of interest, which will be calculated for a
number of different years. "N" represents the nominal interest rate
for the year of calculation. "T" represents the current rate of tax on
interest income. "I" represents the rate of inflation for the year of
calculation.

76

The interest rate to be used as the nominal rate would be one
paid by low-risk short-term United States government securities,
more specifically, treasury notes with a three to five year maturity.77

Since there is virtually no risk of loss of the capital sum invested, the

76. There is a second way to figure the real rate of interest. It does not take into
account the taxes to be paid on the interest earned by the investment of the capital
sum awarded in damages. It requires only that the supreme court calculate the differ-
ence between the nominal interest rate (without considering the tax on interest
earned) and the rate of inflation, and call that the real rate of interest. This is the
formula:

N-I=R
This second method is less accurate and, for that reason, not preferred. Regarding
"the income to be earned by the damages award," the Court in Norfolk & W. Ry. v.
Liepelt, 444 U.S. at 495, said this: "Logically, it would certainly seem correct that this
amount, like future wages, should be estimated on an after-tax basis."

But see, Landsea and Roberts, Inflation and the Present Value of Future Eco-
nomic Damages, 37 U. MIAMI L. REV. 93, 104, 112 n.28 (1982).

77. See, Sherman, Projection of Economic Loss: Inflation v. Present Value, 14
CREIGHTON L. REV. 723, 727-28 (1981) (it is "most prudent" to invest in short-term
notes rather than other alternatives); Jones & Laughlin Steel Corp. v. Pfeifer, 103 S.
Ct. at 2553 n.26 (" 'real interest rate' approaches" rely on investment in low-risk short-
term securities).
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interest paid here will reflect the amount paid for the use of the
money plus the amount paid to cover the risk of inflation. There will
not be an amount added to the interest to compensate for the risk of
loss of the investment. It is this nominal interest rate which, minus
the rate of inflation, will most accurately reflect the real rate of
interest.

The rate of inflation may be based on percentage increases in the
Consumer Price Index, published monthly by the Bureau of Labor
Statistics, Department of Labor.

3. Instructing the jury

When it comes to instructing the jury, the fixed-discount-rate
method of figuring present cash value has two variations, one which
takes income taxes into account and one which does not.

Taking income taxes into account, the court would instruct the
jury a bit differently regarding lost earning capacity on the one hand,
and other future damages, for example, future pain and suffering, on
the other hand.

Earning Capacity: The jury would be instructed to deter-
mine two things: (1) the plaintiff's, or deceased's, work ex-
pectancy, i.e., the number of years of employment
reasonably left to the plaintiff, or the deceased, just prior to
suffering the injury in question; and (2) the average amount
of after-tax income to be lost each of those years by reason
of the injury.
Other Future Damages: The jury would be instructed to de-
termine two things: (1) the number of years during which
the plaintiff will be suffering the damage, i.e., life expec-
tancy if the damage is permanent, or the appropriate shorter
period of time if it is not; and (2) over the total loss period,
the average amount of damage to be suffered each of those
years by reason of the injury.

More specifically, the instruction to the jury could read as it appears
hereinafter, in Appendix A.

If income taxes are not to be taken into account,7 8 the jury is
asked to do exactly the same thing except for this one difference:
Regarding lost earning capacity, the jury is instructed to determine
what, over the total loss period, will be the average amount by which
the plaintiff's annual income will be reduced by reason of the injury?
The jury figures average annual loss of income rather than average
annual loss of after-tax income.

78. But see the text preceding note 72 supra, regarding the unfairness of such an
approach.
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Either way, on the issue of damages the jury is asked to return a
special verdict,79 rather than the more common general verdict.

4. The actual reduction to present cash value

The third step is the trial judge's. The trial judge takes the
jury's figures and the real interest rate and, using a formula which is
a bit complicated, but clearly manageable, comes up with the present
cash value of the jury's award. This is the formula used by the trial
judge:

P
A= - [1.0- (1.0- i)-n]i

"A" represents the present cash value of the award. "P" represents
the dollar amount of the periodic payment; this is the figure deter-
mined by the jury which represents the average amount of annual
damage over the total loss period. The letter "i" represents the real
rate of interest, as determined by the supreme court, expressed as a
decimal. The letter "n" represents the number of periodic payments.

A second way to express the formula, this time without a nega-
tive exponent, is as follows:

1.0
1.0 -___ __

A = P (1.0 +u i)n

i

These are the standard formulas for calculating annuities, mort-
gages, time payments, and the like. They appear to be, and are, com-
plicated mathematical computations, but there is no reason to fear
them. Any judge with a computer will not find these computations
complicated once the computer is properly programmed. A sophisti-
cated calculator, one which can figure exponents, would make the
math almost as easy as would a computer. And for judges with
neither, there surely would be a way to phone the jury's figures into
some place with a computer (the State Court Administrator's Of-
fice?) and have the math done there.

5. Advantages of this approach

This approach has several advantages. Because of the constancy

79. NEB. REV. STAT. § 25-1122 (Reissue 1979). See also note 82 and accompanying
text infra (special finding is within trial court's discretion). Regarding special verdicts
and findings generally, see 76 AM. JUR. 2d, Trial §§ 1111, 1175-1180 (1975).
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of the real rate of interest,8 0 this approach will result in more accu-
rate reduction under a greater range of economic conditions. It
works when the nominal rate of interest is high and when it is low.
It works when the rate of inflation is up and when it is down. In my
opinion, this approach comes as close to accurate compensation as is
possible.

The biggest practical advantage to this approach is that it is
among the least cumbersome. While it does allow expert testimony
on the subject of income taxes, it does away with the need for testi-
mony on the issues of the earning power and the purchasing power of
money.8 ' Likewise, the tax on interest is taken care of by the court,
as a matter of law, when it sets the real rate of interest. The real
rate of interest is figured once and, absent any adjustment necessi-
tated by not getting it quite right the first time, only once. The jury
instruction is easy to understand. The mathematical calculations
asked of the jurors are relatively simple; their fear of math will not
be evoked. Given the fixed method whereby the trial judge deter-
mines the present cash value of the jury's award, errors at that stage
would be ministerial and subject to verification and correction.

By and large, this approach is consistent with Nebraska law. The
fixed-discount-rate approach reduces the award to its present cash
value. It is comprehensive, as is the instruction to the jury. The spe-
cial verdict required with this approach is a procedure generally
within the discretion of the trial court.8 2 It takes into account inter-
est, i.e., the earning power of money. In a wrongful death award, it
takes into account income taxes and inflation. In a personal injury
award of future damages other than lost earning capacity, this ap-
proach takes into account inflation but not income taxes. It fits
within those cases which say that inflation may be considered but is
not a proper subject for an instruction;8 3 inflation is considered when
the supreme court decides the real rate of interest, rather than as
part of the instruction. In a personal injury award of damages for
lost earning capacity, this approach takes the position that the court
should allow income taxes to be considered.8 4

80. See note 75 and accompanying text supra.
81. "The average accident trial should not be converted into a graduate seminar

on economic forecasting." Doca v. Marina Mercante Nicaraquense, S.A., 634 F.2d at 39.
But if the jurors are going to be asked to determine plaintiff's average annual after-tax
income, there will have to be some evidence of how taxes were likely to have affected
the plaintiff's future earnings.

82. See Langenheim v. City of Seward, 200 Neb. 740, 744, 265 N.W.2d 446, 450
(1978). "[T]he submission of special findings rests with the sound discretion of the trial
court." Id. See also note 79 supra (citing NEB. REV. STAT. § 25-1122).

83. See note 30 and accompanying text supra.
84. Regarding the court's apparent rule to the contrary and developments in the
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6. Disadvantages of this approach

It is possible to argue that the variable-adjusted-discount-rate
method of reduction to present cash value, discussed below, is more
precise, more accurate than this, the fixed-discount-rate method. The
former requires that the real rate of interest be determined by the
jury in each and every case where there is to be a reduction to pres-
ent cash value. Whether or not that approach is more precise in the-
ory, the fixed-discount-rate approach will be more precise in practice.

The real rate of interest fixed by the state supreme court will be
more accurate more of the time. It will be more accurate more of the
time because the variable-adjusted-discount-rate approach is so cum-
bersome and requires the jury to work through such difficult mathe-
matical computations. The simpler approach will more often be
worked correctly and, therefore, in practice will be more accurate. It
will also tend to be more accurate because the state supreme court
will be better able to evaluate, to deal with, and, in many cases, to
collect, the kinds of expert information needed to make the decision.
It does away with the problem of the variety, from one trial to the
next, in the quality of the evidence of inflation and interest.

In Nebraska, it is a slight disadvantage that this approach is dif-
ferent from the present pattern instruction. Given the problems with
the approach taken by that pattern instruction, however, this is actu-
ally an advantage.

This approach does require that the state supreme court set the
real rate of interest, but only once, and at a cost which is much less
than having the jury reset it at every trial where future damages are
to be awarded. It requires some apparently complicated mathemati-
cal computations on the part of the trial judge. But, as discussed
above, the judge's computer or calculator or a phone call to someone
with a computer can render the complicated math an exercise in typ-
ing or dialing.

Finally, this approach uses an average annual loss. The actual
loss is, of course, unlikely to be exactly the same in each of the suc-
ceeding years and treating it as if it were to be will distort the final
figure. But, since the tendency will be for the numbers to get pro-
gressively higher, year after year-how much higher may be the sub-
ject of evidence and argument-the distortion through averaging may
not be as great as it might at first glance have seemed. In any event,
the real question is not whether the result using this approach will
be distorted; it is, rather, under which approach it will be distorted

United States Supreme Court casting some doubt on that rule, see note 18 and the text
following thereafter supra. If the court disagrees, the instruction can easily be
changed to reflect that fact.
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least.8
5

D. THE VARIABLE-ADJUSTED-DISCOUNT METHOD

The variable-adjusted-discount approach to the question of pres-
ent cash value is almost exactly the same as the fixed-discount-rate
approach. The only real difference is that here each jury decides on
its own the real rate of interest which will be used to figure present
cash value.

One could argue that this approach is the most accurate because
juries are constantly receiving current evidence as to the rates of in-
flation and the nominal interest rate. Personally, however, I see
nothing to recommend this approach.

This approach makes litigation more expensive because of the
need for evidence on the two issues of inflation and the nominal rate
of interest and perhaps on the third issue of the tax to be paid on the
interest earned by the investment of the award. For those same rea-
sons, it makes litigation more time consuming.

This approach asks the jury to do too much of the math. It
makes their task more unpleasant and it increases the margin of er-
ror, both unnecessarily so.

The increased margin of error, the variety in the quality of the
evidence likely to be presented from one trial to the next, and the
past investment experiences of particular jurors are all likely to
make this approach less accurate in practice than it should be in the-
ory. It is more efficient, and overall more accurate, for the supreme
court to compile evidence on this issue and declare what the real rate
of interest will be, as a matter of law, for personal injury actions in
the State of Nebraska.

Requiring that the real rate of interest be determined indepen-
dently in every personal injury lawsuit might be advisable if the real
rate of interest was subject to wild fluctuation.8 6 That, however, does
not seem to be the case. The real rate of interest is, and has been,
relatively constant over relatively long periods of time.8 7

85. Perhaps this distortion is made a bit more palatable by recognizing that it is
not the only distorting simplification made in this area of the law. "Although workers
generally receive their wages in weekly or biweekly installments, virtually all calcula-
tions of lost earnings ... pretend that the stream would have flowed in large spurts,
taking the form of annual installments." Jones & Laughlin Steel Corp. v. Pfeifer, 103
S. Ct. at 2549 n.11. "[M]any rough approximations ... are essential under any man-
ageable approach to an award for lost earnings." Id. at 2558 n.34.

86. Were that the case, why bother because any figure arrived at would be arbi-
trary anyway.

87. See note 75 and accompanying text supra.
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E. THE JURY-DISCRETION-WITH-BASIC-GUIDANCE APPROACH

Another method of approaching this problem is to allow the fact
finder to take virtually complete control of the reduction, under a
very general instruction. Allow the parties to put on evidence re-
garding the effects on the value of a damage award of these four fac-
tors: inflation, interest, taxes on interest earned, and the absence of
income taxes. Allow argument on those factors as appropriate under
the evidence. Then instruct the jury, in a general way, that awards of
future damages should be reduced to their present cash value and
give them a list of those things which they may consider in so reduc-
ing those damages.88 The list would include those of the four items
listed above-inflation, interest, taxes on interest earned, and income
taxes-as are appropriate under the evidence presented. More specif-
ically, the instruction to the jury could read as it appears in Appen-
dix B.

The advantages of this approach are that it is easy for the court
to handle. The instruction is not complicated. This may be the ap-
proach which recognizes what juries really do and validates it; it
brings the instruction into line with what really happens.

The problem with this approach is that jurors are likely to ask
for more guidance on how, exactly, this is to be done.8 9 The instruc-
tion does not give the jurors the detailed guidance that they really
need and that we have some obligation to give them. It is true that
counsel will tend to provide this guidance in the big cases. But what
about the small cases, the ones which cannot afford the testimony of
an economist, and the big cases where that testimony is not forth-
coming, for whatever reason? How accurate will the reduction be
when the jury is left to come up with its own figures for interest, in-
flation, and taxes? What sort of inconsistencies will we find from one
case to the next?90

88. A variation of this approach asks the jury to reduce a damage award for fu-
ture losses to its present cash value and gives them no guidance. Florida's Standard
Jury Instruction reads as follows:

Any amounts which you allow in damages for [future medical expenses,
loss of ability to earn money in the future or (describe any other future
pecunariy loss subject to reduction to present value)] should be reduced to
their present money value and only the present money value of such amounts
should be included in your verdict.

FLA. STANDARD JURY INSTRUCTIONS 6.10 (1982).
89. Jurors will not be as frustrated under the minimal-guidance approach, how-

ever, as they will be under the no-guidance approach. See note 88 supra, and the text
at notes 53 and 54 supra.

90. These same problems inhere, to an even greater extent, in the total-offset ap-
proach. See notes 53-54 and accompanying text supra. They inhere to a lesser extent
in the fixed-discount-rate approach because so much of it is mechanical. There will be
no guessing regarding interest and inflation because those factors will have been fig-
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IV. CONCLUSION

What is certain is that in Nebraska, as elsewhere, present cash
value is stuck in its adolescence. It is uncertain, and it needs to grow.
In my opinion, it should grow into the fixed-discount-rate approach.
Calling upon economists to provide the necessary data, state supreme
courts should determine the real rate of interest. That rate should
be used whenever the situation calls for reduction of a damage award
to its present cash value. With this approach, we should come as
close as we possibly can to accurately determine today's value of to-
morrow's damage. 91

As second and third choices, I recommend the jury-discretion-
with-basic-guidance approach and the total-offset approach. The
jury-discretion-basic-minimal-guidance approach allows the parties to
put on evidence regarding the effects on value of an award of these
four factors: inflation, interest, taxes on interest earned, and the ab-
sence of income taxes. It allows argument on those factors as appro-
priate under the evidence. The jury is instructed, in a general way,
that awards of future damages should be reduced to their present
cash value, and it is given a list of those things which it may consider
in so reducing those damages. The list includes those of the four
items listed above-inflation, interest, taxes on interest earned, and
income taxes-as are appropriate under the evidence presented.92

The total-offset approach is fair, efficient, and simple. On bal-
ance, it results in as just a verdict as does any other approach. Using
this approach, there is no reduction to present cash value and, unless
the jury is told not to take any of this into account, no special instruc-
tion to the jury.

ured into the real rate of interest and will be applied to the same extent, exactly, in
each case. See notes 81 and 85 and accompanying text supra.

91. See Appendix A, infra for a suggested jury instruction.
92. See Appendix B, infra for a suggested jury instruction.
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APPENDIX A

JURY INSTRUCTION
PRESENT CASH VALUE:
FIXED DISCOUNT RATE

I.

A. EARNING CAPACITY LOST DUE TO INJURY.

If you should find that the plaintiff is entitled to damages for lost
earning capacity, then you must determine two things:

(1) You must determine the length of the loss period, that
is, how many years into the future the plaintiff could reason-
ably have been expected to have worked had (he, she) not
suffered the injuries in question; and
(2) You must decide the average amount by which the
plaintiff's after-tax income will be reduced each year by rea-
son of the injuries in question.

B. EARNING CAPACITY LOST DUE TO DEATH.

If you should find that the plaintiff is entitled to damages for the
lost future earnings of the deceased, then you must determine two
things:

(1) You must determine the length of the loss period, that
is, how many years into the future the deceased could rea-
sonably have been expected to have worked had (he, sloe)
not been killed; and
(2) You must decide the average amount of after-tax in-
come which the deceased would have earned each year of
the loss period had (he, she) not suffered the injuries which
led to (his, her) death.

C. FUTURE DAMAGES OTHER THAN LOST EARNINGS CAPACITY.

If you should find that the plaintiff is entitled to damages for (fu-
ture pain and suffering [and, or] future medical and similar ex-
penses), then you must determine two things:

(1) You must determine the length of the loss period, that
is, you must determine the length of the time the plaintiff
can reasonably be expected to be subject to (this, these)
damage(s); and
(2) You must determine the average amount of money
which it will take to compensate the plaintiff for (this,
these) damage(s) for each year of the loss period.
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II.

After you determine those things, you will give those figures to
me. I will apply them to a formula which takes into account the fact
that the plaintiff will be able to earn interest on the money awarded
in damages. It also takes into account the effects of inflation.

In other words, if you return a verdict for the plaintiff which
awards money for damages which are to be suffered in the future,
you are not to concern yourselves with any effects interest or infla-
tion might have on the award. Rather, you should simply return to
me the two figures asked for above. The formula I mentioned will
take the average loss, determined by you, and convert it into the total
amount of money which must be awarded today to adequately com-
pensate the plaintiff for damages which (he, she) will suffer in the
future.

COMMENT

Parts A and B or Part I of this instruction are alternatives deal-
ing with lost earning capacity, to be given as appropriate. Part I, C
deals with other future damages and can be given alone or in combi-
nation with Part I, A, as appropriate.
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APPENDIX B

JURY INSTRUCTION ON
PRESENT CASH VALUE:

JURY DISCRETION WITH BASIC
GUIDANCE

If you decide that the plaintiff is entitled to recover damages for
any future losses, then you must reduce thoses damages to their pres-
ent cash value. You must decide how much money must be given to
the plaintiff today to compensate (him, her) fairly for (his, her) fu-
ture losses. In doing this, you should take into account the following:

(1) The interest which can be earned if the money is in-
vested, and the fact that, under present tax laws, such
interest will be taxed.

(2) The purchasing power of the money today versus its
purchasing power in the future when the loss actually
occurs.

(3) If the future losses in question are in the form of lost
earning capacity, had the money been earned periodi-
cally as income, it would have been subject to annual
income taxes.

(4) Damage awards are not subject to income taxes.

COMMENT

The numbered sub-paragraphs of this instruction are to be given
as appropriate under the pleadings and the evidence. Sub-paragraph
(3), for example, is to be given only when lost earning capacity is an
element of damages.

1985]




