
EVERY CLOUD ENGENDERS NOT A STORM:
REBALANCING RIGHTS AFTER

STATE v. ARNOLD

INTRODUCTION

On June 8, 1983, the United States Supreme Court decided the
case of Illinois v. Gates,' establishing a change regarding use of hear-
say 2 in affidavits submitted to obtain search warrants. On July 1,
1983, the Nebraska Supreme Court, in the case of State v. Arnold,3

determined that a similar alteration was appropriate in Nebraska.

Initially, the Supreme Court of the United States had perceived
the Gates case as a possible means for adopting a "good faith" excep-
tion to the exclusionary rule;4 however, "with apologies to all ' 5 Jus-
tice Rehnquist, writing for the majority, explained that because the
issue had not been properly raised below, the requested briefing of
this subject had been for naught.6

Instead, the Court determined that the time was right for aban-
doning its established standard for evaluating the usefulness of infor-
mants' tips. The Court had previously applied a "two-pronged" test 7

which set forth specific requirements for deciding whether probable
cause existed for the issuance of a search warrant based on an affida-

1. 103 S. Ct. 2317 (1983).

2. Hearsay includes information supplied to police officers by confidential or
anonymous informants. Note, In re Grand Jury Proceedings Robert E. Young.- The
Eighth Circuit Applies the Illinois v. Gates "Totality of the Circumstances" Test, 17
CREIGHTON L. REV. 1485, 1495-96 n.83 (1984).

3. 214 Neb. 769, 336 N.W.2d 97 (1983).
4. 103 S. Ct. at 2321. The exclusionary rule, when applied, prohibits the use of

evidence seized in violation of the fourth amendment's proscription of unreasonable
searches and seizures. See Mapp v. Ohio, 367 U.S. 643 (1961) (extending the rule to the
states); Weeks v. United States, 232 U.S. 383 (1914) (establishing the rule for federal
prosecutions).

The "good faith" exception was adopted by the Supreme Court in United States v.
Leon, 104 S. Ct. 3405 (1984). This makes the exclusionary rule inapplicable when "[an]
officer conducting the search acted in objectively reasonable reliance on a warrant is-
sued by a detached and neutral magistrate that subsequently is determined to be inva-
lid." Massachusetts v. Sheppard, 104 S. Ct. 3424, 3428 (1984). The advisability of this
holding is questionable, but beyond the scope of this Comment.

5. 103 S. Ct. at 2321.

6. Id.
7. See note 122 and accompanying text infra. One noted authority has reduced

the test of Aguilar v. Texas, 378 U.S. 108 (1964), to the following concise queries:
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vit reciting hearsay.8 In its place, the Gates Court set forth a "totality
of the circumstances" 9 approach, thought to more traditionally gov-
ern probable cause determinations in general.1 0

Within weeks, the Nebraska Supreme Court found its vehicle for
adoption of the new standard. 1 Though a shallow reading of State v.
Arnold12 might suggest adherence to the "two-pronged" test, the por-
tion of the opinion discussing the recent Gates decision and the hold-
ing that its requirements were easily met in this case indicate at least
implicit adoption of the higher court's new mode of analysis.13

This Comment will first examine the facts and holdings of the
Gates and Arnold cases. The development of the Gates holding itself
in Supreme Court jurisprudence will then be traced. This will be fol-
lowed by a critique of the Gates holding and the propriety of its adop-
tion by the Nebraska Supreme Court, focusing on the potential
effects of the Gates analysis and the options that were, or still are,

Veracity Basis of Knowledge

Why should I [the judge] believe Does [the informant] know what
[the informant]? he is talking about?

"[T]he magistrate must be "[T]he magistrate must be
informed of ... some of the informed of some of the
underlying circumstances from underlying circumstances from
which the officer concluded that which the officer concluded that
the informant . . . was 'credible' or . . . narcotics were where he
his information 'reliable.'" claimed they were."

Moylan, Illinois v. Gates: What It Did and What It Did Not Do, 20 CRIM. L. BULL. 93,
97 (1984) (citations omitted). He then explains the effect of Spinelli v. United States,
393 U.S. 410 (1969):

It provided two buttressing devices by which the judge might repair a struc-
tural flaw in either of Aguilar's prongs. . . . [First], [i]f the police officer has
not told the judge enough directly about the informant to persuade the judge
that the informant is worthy of belief (the veracity prong), the police may
nonetheless demonstrate the informant's veracity by the technique of "in-
dependent police verification.". . . [Second], [f]rom the very richness and full-
ness of the story told by the informant, the judge may sometimes infer
firsthand knowledge [basis of knowledge] even if he has not been given an ex-
plicit assurance in that regard. . . . [This is] the buttressing technique of
"self-verifying detail."

Id. at 100-01.
8. 103 S. Ct. at 2332.
9. Id. The Supreme Court held:
The task of the issuing magistrate is simply to make a practical, common-
sense decision whether, given all the circumstances set forth in the affidavit
before him, including the "veracity" and "basis of knowledge" of persons sup-
plying hearsay information, there is a fair probability that contraband or evi-
dence of a crime will be found in a particular place. And the duty of a
reviewing court is simply to ensure that the magistrate had a "substantial ba-
sis for. . . conclud[ing]" that probable cause existed.

Id. (quoting Jones v. United States, 362 U.S. 257, 271 (1960)).
10. 103 S. Ct. at 2332.
11. State v. Arnold, 214 Neb. 769, 336 N.W.2d 97 (1983).
12. Id.
13. 214 Neb. at 774, 336 N.W.2d at 100.
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available to litigators and courts faced with the necessity of incorpo-
rating that analysis in future cases.

FACTS AND HOLDINGS

Illinois v. Gates

Early in May, 1978, an anonymous letter was delivered to the
Bloomingdale, Illinois, Police Department.' 4 Apart from the general
imputations of the subjects' criminal lifestyles,15 the substance of the
letter detailed the impending "not entirely ordinary travel plans"'16

of a local couple, Lance and Sue Gates. 17 Supposedly, Sue would

drive to Florida, leave the car, and fly back, with Lance flying down
within days to bring back the car, allegedly "loaded with drugs."' 8

Subsequent police investigation revealed that "L. Gates" made a

flight reservation to West Palm Beach.19 A Drug Enforcement Ad-

ministration (DEA) agent in Florida verified that upon arrival, Gates

went to a hotel room registered under his wife's name. 20 The agent

also observed that early the next morning Lance Gates and "an un-

identified woman" 2 1 departed on a northbound interstate in a car

with a license plate registered for another vehicle owned by Lance
Gates.22 The letter and the foregoing facts were incorporated in an
affidavit submitted by the detective in charge to the circuit court

judge.2 3 A warrant for the search of the Gates' home and car was

then issued in advance of the Gates' arrival in Bloomingdale. 2 4

14. 103 S. Ct. at 2325.
15. The letter generally alleged that the Gates "strictly make their living on sell-

ing drugs . .. [and] brag about the fact they never have to work . .. I guarantee if
you watch them carefully you will make a big catch. They are friends with some big
drugs dealers, who visit their house often."

These accusations are tenuously supported by statements regarding the Gates'
"trips" to Florida. Id.

16. Id. at 2335.
17. Id. at 2325.
18. Id.
19. Id.
20. Id. at 2325-26.
21. Id. at 2326. It is important to note that Sue Gates arrived home with her hus-

band approximately 22 hours later, which was the time frame for the trip estimated by
the DEA agent. Id. This fact is significant since the tip indicated Sue Gates would
have departed Florida before her husband's arrival. This inaccuracy seemingly under-
mines the weight to be accorded the entire tip. See notes 74-80 and accompanying text
infra.

22. 103 S. Ct. at 2326. This fact, read together with the arrival of Lance and Sue
Gates in Bloomingdale in the estimated time frame, establishes that Sue Gates must
have been the "unidentified woman" who departed with Lance Gates early that
morning.

23. 103 S. Ct. at 2326.
24. Id. Upon the issuance of the warrant, "[tihe Bloomingdale police were await-

ing [the Gates' return]." Id.

19841
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At trial, the Illinois Circuit Court suppressed the items seized
during the search,25 in effect holding that the issuing judge had insuf-
ficient information before him to establish probable cause. 26 The Ap-
pellate Court affirmed,27 and the Illinois Supreme Court upheld this
decision,28 holding that: 1) there was no showing of basis of knowl-
edge on the face of the tip;29 2) there was insufficient detail to allow
an inference of basis of knowledge;30 3) though police corroboration
could possibly supplant a deficiency in the basis of knowledge prong,
the corroboration here was insufficient;31 and, 4) a deficiency in one
prong is dispositive without consideration of the other.3 2

The United States Supreme Court agreed that the anonymous
letter itself was insufficient to meet the "two-pronged" test 33 of Agui-
lar v. Texas 34 and Spinelli v. United States,35 since it recited none of
the basic underlying circumstances showing the informant's credibil-
ity or the basis of knowledge for his or her conclusions.3 6 Although
the lower courts had also correctly recognized that indications of po-
lice corroboration in the affidavit might sufficiently supplement the
letter to establish probable cause, 37 they incorrectly discounted the
role that such corroboration could play in satisfying the "veracity"
prong of the test.38 The Court criticized the Illinois courts' emphasis
on the "innocent" nature of the details corroborated as "a too rigid
classification of the types of conduct that may be relied upon in seek-
ing to establish probable cause. '39

25. 82 Ill. App. 3d 749, - 403 N.E.2d 77, 80 (1980).
26. See note 4 supra.
27. 82 Ill. App. 3d 749, - 403 N.E.2d 77, 78 (1980).
28. 85 Ill. 2d 376, -, 423 N.E.2d 887, 893 (1981).
29. Id. at -, 423 N.E.2d at 890. The tip "does not contain any statement showing

that the information was acquired through firsthand or personal knowledge of the in-
formant." I&

30. 85 Ill. 2d at -, 423 N.E.2d at 893.
31. Id. at -, 423 N.E.2d at 893. The supreme court noted the appellate court's

holding that corroboration could never satisfy the "basis of knowledge" prong; how-
ever, the court did not reach the correctness of this holding, as it decided the corrobo-
ration in this case was insufficient in any event. Id.

32. Id. at -, 423 N.E.2d at 891 (stating that "it is not necessary to consider [the
,veracity' prong] where the 'basis of knowledge' part has not been satisfied.

33. See note 7 and accompanying text supra.
34. 378 U.S. 108 (1964).
35. 393 U.S. 410 (1969).
36. 103 S. Ct. at 2327.
37. Id. See also note 31 and accompanying text supra.
38. 103 S. Ct. at 2335. The Supreme Court stated that the Illinois courts had im-

properly distinguished between tips from informants with previously established relia-
bility and those from anonymous informants, explaining that "while this distinction
might be an apt one at the time the police department received the anonymous letter,
it became far less significant after [police] independent investigative work occurred."
Id.

39. 103 S. Ct. at 2327, 2335 n.13. The majority explained its view of the proper

[Vol. 18
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A more substantial point of disagreement between the Supreme
Court and the Illinois courts related to the severability of the two
prongs. The Court understood the prongs merely as "closely inter-
twined issues" 40 and condemned the Illinois courts' view of the
prongs as "entirely separate and independent requirements to be rig-
idly exacted in every case. '41 Thus, the Supreme Court concluded
that a magistrate may consider the "totality of the circumstances" 42

set out in the affidavit.4 3 The magistrate may still evaluate the in-
formant's veracity and basis of knowledge, but his overall objective is
to make a "practical, common-sense decision" whether a "fair
probability" of criminal activity exists.44

According to the Gates majority, the lower courts had incorrectly
interpreted the old test,45 by positing an overly restrictive or "exces-
sively technical" view of the sufficiency of informants' tips. 46 The
Court stated that such treatment is inconsistent with its perception of
probable cause as a "fluid concept" that should not be subjected to
"rigid legal rules. '47 Additionally, some appellate courts had appar-
ently utilized a standard equivalent to de novo review,4 8 whereas all
that traditional fourth amendment jurisprudence required was a
finding that the issuing judge had a "substantial basis" for crediting
the hearsay utilized in finding probable cause. 49 As a result, not only
did lower courts' rigid interpretations seriously impair law enforce-
ment activities by preventing effective utilization of anonymous
tips,50 but appellate courts also may have discouraged police officers

approach: "In making a determination of probable cause, the relevant inquiry is not
whether particular conduct is 'innocent' or 'guilty,' but the degree of suspicion that at-
taches to particular types of non-criminal acts. Id. at 2335 n.13.

40. Id. at 2328.
41. Id. at 2327-28. Thus, the Supreme Court held that a deficiency in one prong

may be cured by a strong showing as to the other. For example, the Court could see
no reason why informants with previously established reliability or "unquestionably
honest" citizens should be required to fully set forth their basis of knowledge or why
those that give a vivid description of wrongdoing as observed firsthand should be scru-
tinized as to veracity. Id. at 2329. However, this reasoning is really inappropriate to
any indication of a strong evidentiary showing since the situations described involved
traditionally non-evidentiary presumptions as to reliability or basis of knowledge due
to the tipster's status as a "citizen informant" or an "eyewitness."

42. See note 9 supra.
43. 103 S. Ct. at 2332.
44. Id.
45. Id. at 2330 n.9.
46. Id. at 2330.
47. Id. at 2328-29. The Court relies on Brinegar v. United States, 338 U.S. 160

(1949), and United States v. Cortez, 449 U.S. 411 (1981), as indicative of such fluidity.
48. 103 S. Ct. at 2331.
49. Id. (quoting Jones v. United States, 362 U.S. 257, 271 (1960)).
50. 103 S. Ct. at 2331-32. The Court noted the difficulties inherent in trying to

establish the veracity of an unknown informant and the importance of anonymous tips
in solving crimes. It then concluded: "While a conscientious assessment of the basis

1984]
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from obtaining warrants out of fear for the strict scrutiny of review-
ing courts. 5'

The majority opinion also criticized Justice Brennan's dissent.52

Primarily, the Court did not agree with Justice Brennan's fears that
its holding would abrogate the magistrate's neutral role53 or result in
lack of assurance that the hearsay was "obtained in a reliable way by
an honest or credible person. ' 54 The Court's conclusion also reaf-
firmed a previous holding5 5 preventing consideration by the magis-
trate of any conclusory statements in the affidavit.5 6 Finally, the
Court readdressed the value of police corroboration, concluding that
confirmation of the informant's accuracy as to such details as the
Gates' travel plans allows the magistrate to infer accuracy as to the
rest of the tip.57

Justice White concurred, agreeing with the majority's result, but
indicating that such could be reached without abandoning the neces-
sary framework inherent in the Aguilar-Spinelli test.58 According to
Justice White, the majority was correct in maintaining that police
corroboration can buttress deficiencies in either prong,59 but it then
took a twisted path in abandoning the old test.60 The value of police
corroboration lies not in any "degree of suspicion" that it attaches to
innocent details but rather in its ability to "give rise to an inference

for crediting such tips is required by the Fourth Amendment, a standard that leaves
virtually no place for anonymous citizen informants is not." Id. It is interesting to
note that Justice Rehnquist included the following strange sentence, which is totally
inconsistent with this discussion as a whole: "If, as the Illinois Supreme Court appar-
ently thought, that test must be rigorously applied in every case, anonymous tips sel-
dom would be of greatly diminished value in police work." Id. at 2331 (emphasis
added).

51. 103 S. Ct. at 2331. The Court noted:
If the affidavits submitted by the police officers are subjected to the type of
scrutiny some courts deemed appropriate, police might well resort to warrant-
less searches, with the hope of relying on consent or some other exception to
the warrant clause that might develop at the time of the search.

Id.
52. 103 S. Ct. at 2333-34.
53. Id. at 2333.
54. Id. (clarifying that "[u]nder our opinion magistrates remain perfectly free to

exact such assurances as they deem necessary, as well as those required by this opin-
ion, in making probable cause determinations").

55. Nathanson v. United States, 290 U.S. 41 (1933).
56. 103 S. Ct. at 2332. "Sufficient information must be presented to the magistrate

to allow that official to determine probable cause; his action cannot be a mere ratifica-
tion of the bare conclusions of others." Id.

57. 103 S. Ct. at 2334-35. The Court stated: "Because an informant is right about
some things, he is more probably right about other facts." Id. at 2335 (quoting Spinelli
v. United States, 393 U.S. 410, 427 (1969)). But see note 229 and accompanying text
infra.

58. 103 S. Ct. at 2347 (White, J., concurring).
59. Id. at 2347-48.
60. Id. at 2350.
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that the informant is credible and that he obtained his information in
a reliable manner."61

Additionally, Justice White refused rejection of the old test out
of a fear of "evisceration of the probable cause standard. '62 By not
requiring some showing of facts to support the inference described
above, the majority eliminated a necessary foundation for effective
evaluation of informants' tips.63 Therefore, the Court paved the way
for dilution of the probable cause standard by leaving the decision as
to what will be required beyond a minimal threshhold to the "com-
mon-sense judgments of issuing magistrates." 4 The Court could
have accomodated its desire for increased flexibility by merely clari-
fying the proper role of police corroboration under the Aguilar-
Spinelli test rather than abandoning the test entirely, thereby "to-
tally abdicating [its] responsibility in this area. 65

Justices Brennan66 and Stevens6 7 dissented. Though not agree-
ing with Justice White as to the sufficiency of the affidavit in this
case, 68 Justice Brennan's primary concern is similar to that expressed
in Justice White's concurrence. 69 He stressed that the importance of
Aguilar and Spinelli lay in their requirement that the officer evi-
dence some of the underlying circumstances supporting his conclu-
sions, to ensure that the magistrate was effectively making the

61. Id. at 2348. Justice White relied on Spinelli in support of this view, explaining
further that "[i]n instances where the officers rely on corroboration, the ultimate ques-
tion is whether the corroborated tip 'is as trustworthy as a tip which would pass Agui-
lar's tests without independent corroboration.'" Id. (quoting Spinelli, 393 U.S. at 425).
Justice White concluded that the corroboration here met this test, and thus the major-
ity could have reached its desired result under the Aguilar-Spinelli framework. Id at
2349-50.

62. 103 S. Ct. at 2350.
63. Id.
64. Id. Justice White also focused on the majority's holding that a deficiency in

one prong may be "cured" by a strong showing under the other. Id. He then noted the
majority's illustration indicating that "an unquestionably honest citizen," therefore re-
liable, should not be required to fully set forth his basis of knowledge. Id See also
note 41 supra. Logically, an honest officer should be required to do no more, but the
majority reaffirmed the idea that "the unsupported assertion or belief of an officer
does not satisfy the probable cause requirement." Id. The irony is apparent, but may
have been unintended if the Court is limiting the requirement that the officer show
more to a situation where the affidavit completely fails to show any basis of knowl-
edge. Id. However, dilution of the probable cause standard is still inevitable, because
it is again up to the common sense of the issuing magistrate to decide how much more
is required, beyond a bare conclusion, to establish probable cause. Id.

65. Id. at 2351.
66. I. (Brennan, J., dissenting).
67. Id. at 2360 (Stevens, J., dissenting).
68. Id. at 2351 (Brennan, J., dissenting).
69. Id. at 2359. Justice Brennan stated: "I share Justice White's fear that the

Court's rejection of Aguilar and Spinelli and its adoption of a new totality of the cir-
cumstances test . . . 'may foretell an evisceration of the probable cause standard
.... .Id. (citations omitted).
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probable cause determination.70 In the absence of the Aguilar-
Spinelli test, there is no assurance that the magistrate will act as any
more than a "rubber stamp" for approval of police decisions.71 Jus-
tice Brennan also logically recognized the inadvisability of eliminat-
ing the structure provided by the two-pronged test in the context of
an anonymous tip, where it is even more vital, since "[by] definition
nothing is known about an anonymous informant's identity, honesty,
or reliability."72 He then concluded that the majority's decision could
"obliterate one of the most fundamental distinctions between our
form of government, where officers are under the law, and the po-
lice-state where they are the law."'73

Justice Stevens opined that the information supplied to the mag-
istrate in this case is inadequate even under the new test.74 Indicat-
ing that any test evaluating "all the circumstances" should include
consideration of any inaccuracies in the tip,75 he argued that there
was a material inaccuracy in the instant case-Sue Gates did not
leave the car and fly back, but rather waited for her husband.76 This
is important for three reasons. First, it undermines the assumption
that $100,000 worth of drugs were located in their residence since it is
unlikely such would be left unguarded.7 7 Second, the entire situation
is much less suspicious when the trip, so far as the police knew, could
have amounted to one spouse joining another, who had been visiting
relatives for weeks, to help with the drive back.78 Third, the inaccu-
racy regarding the travel plans provided less basis for lending
credence to the allegations of criminality.79 In sum, Justice Stevens
believed that examination of all relevant circumstances established
the unconstitutionality of the search of the Gates' home due to lack
of probable cause.80

70. Id. at 2357.
71. Md at 2359 (concluding that the majority's new test "provides no assurance

that magistrates, rather than police. . . will make determinations of probable cause").
72. Id. at 2356.
73. Id. at 2359.
74. Id at 2360 n.4 (Stevens, J., dissenting).
75. Id. at 2360. Indeed, the language of the Court's test-that the magistrate is to

make a decision "given all the circumstances"-if applied literally, must include con-
sideration of any inaccuracies.

76. Id. Justice Stevens assumed that Sue Gates drove back with her husband.
This is supported by the evidence. See notes 21-22 and accompanying text supra.

77. Id.
78. Id.
79. Id
80. Id. at 2361. Justice Stevens also raised a relevant consideration here by indi-

cating a hypocrisy inherent in the majority's opinion. The Court had refused to con-
sider the adoption of a "good faith" exception due partially to concerns of necessary
deference to state courts. However, at the same time it gave little or no deference to

[Vol. 18
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State v. Arnold

In March of 1981, "a group of concerned citizens" contacted the
Omaha Police Department regarding drug-related activities at two
addresses in the area of 34th and Decatur streets.8 1 Based on a sub-
sequent tip from another unidentified informant that an individual
named Ross was selling drugs in that same area, the police began in-
vestigating a Robert Ross determined to be residing at 1722 North
34th Street.8 2

Soon a "controlled buy"8 3 of marijuana at Ross' residence was ar-
ranged through a police informant.8 4 A small quantity was obtained,
with instructions to call "Cisco" at a given phone number, if a larger
quantity was desired.8 5 The number was listed to a Sheryl Ross at
the same residence as Robert Ross.8 6 The informant then telephoned
"Cisco" and arranged to buy a larger quantity of marijuana.8 7 Subse-
quently, in the course of this controlled buy, the police observed a
man leave 1722 North 34th Street, and followed him to 6915 North
24th Street.88 They watched him enter and leave the house and fol-
lowed him back to 1722 North 34th Street.8 9 Further police investi-
gation revealed that "Cisco" was Robert Ross 90 and that the
residence he had been followed to housed the defendant, Marcia Ar-
nold,91 who at some earlier date had been named in an unrelated tip
as being involved in narcotics distribution.92 The informant con-
tacted Ross once again and was told "the lady" had a larger quantity

the determinations of three Illinois courts that were better qualified to judge anony-
mous informants' credibility in that locale. Id. at 2361-62.

81. State v. Arnold, 214 Neb. 769, 770, 336 N.W.2d 97, 98 (1983).
82. Id. at 770-71, 336 N.W.2d at 98.
83. A "controlled buy" is a purchase of controlled substances by a cooperating in-

dividual from a specifically designated person or place, made under the personal con-
trol and supervision of an officer. See State v. Payne, 201 Neb. 665, 669, 271 N.W.2d
350, 352 (1978).

84. 214 Neb. at 771, 336 N.W.2d at 98.
85. Id.
86. Id.
87. Id. The informant was told he would need to have the money with him, and

"Cisco" would have to go elsewhere to get the "goods." Id.
88. Id. at 771, 336 N.W.2d at 98-99.
89. Id. at 771-72, 336 N.W.2d at 98-99.
90. Id. at 772, 336 N.W.2d at 99 (through checks of police department records and

photographs).
91. Id.
92. Id. See also Brief for Appellant at 4-5, State v. Arnold, 214 Neb. 769, 336

N.W.2d 97 (1983). Counsel for appellant pointed out that the affidavit made no refer-
ence to the source of this information or when it was obtained, which raised issues of
reliability and staleness. He also pointed out that the police did not make any investi-
gative attempts to determine whether there may have been more than one Marcia Ar-
nold, and concluded this discussion by indicating that the tip must not have been very
compelling if it spurred no investigation at that previous time. Id.
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of marijuana ready.93

A warrant was issued for the search of the Arnold residence and
the cars used by Ross on the basis of the above information, as re-
cited in an affidavit executed by the officer supervising the controlled
buys.94 The defendant moved to suppress the evidence seized during
the search 95 on the ground that the affidavit did not meet the Agui-
lar-Spinelli test.9 6 The motion was denied by the trial court, and Ms.
Arnold was convicted. 97

On appeal, the Nebraska Supreme Court held that the affidavit
was sufficient under both Aguilar-Spinelli and Gates.98 Initially, the
court restated the principle from State v. Robish,99 adopted from
Spinelli, °0 0 that an evaluation of probable cause for the issuance of a
search warrant requires "only the probability, and not a prima facie
showing, of criminal activity."10 1 The court then stated the following
proposition, taken in part from United States v. Ventresca:10 2

Affidavits for search warrants must be tested in a common-
sense realistic fashion. Where some of the underlying cir-
cumstances are detailed in the affidavit, where reason for
crediting the source of the information is given, and when a
magistrate has found probable cause, the court should not
invalidate the warrant by interpreting the affidavit in a
hypertechnical rather than a commonsense manner.10 3

The court, citing State v. Payne,10 4 further held that police-selected
informants who make controlled buys and relate the circumstances
of the transaction to the officer are "presumptively reliable.' 0 5

93. 214 Neb. at 772, 336 N.W.2d at 99.
94. Id.
95. Id. at 773, 336 N.W.2d at 99.
96. Brief for Appellee at 4, State v. Arnold, 214 Neb. 769, 336 N.W.2d 97 (1983).
97. 214 Neb. at 773, 336 N.W.2d at 99.
98. Id. at 774, 336 N.W.2d at 100.
99. 214 Neb. 190, 194, 332 N.W.2d 922, 924 (1983).

100. 393 U.S. at 419.
101. 214 Neb. at 773, 336 N.W.2d at 99.
102. 380 U.S. 102 (1965).
103. 214 Neb. at 773, 336 N.W.2d at 99.
104. 201 Neb. 665, 271 N.W.2d 350 (1978).
105. 214 Neb. at 773, 336 N.W.2d at 99-100. A close examination of the attendant

factual circumstances within the Payne decision reveals that the rule extracted there-
from is worthy of criticism. The officer/affiant had testified at the suppression hearing
that controlled buys varied in "the extent of control, supervision, and observation [ac-
tually exercised] from officer to officer and from case to case, dependent upon the cir-
cumstances." 201 Neb. at 669, 271 N.W.2d at 352. Such variance arguably supplies an
entirely inappropriate footing for construction and subsequent invocation of a legal
presumption. Previous to this decision, presumptive reliability had essentially at-
tached only to "citizen informants" or eyewitnesses voluntarily coming forth to aid the
police; even then, such beneficial status had generally only been accorded when the
affidavit affirmatively alleged circumstances from which such status could be reason-
ably inferred. Id. at 670, 271 N.W.2d at 352-53. The affidavit in the Payne case failed to

[Vol. 18
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The majority opinion concluded with a brief discussion of the
Aguilar-Spinelli and Gates tests.10 6 Even without addressing the
question of whether the affidavit sufficiently set forth the inform-
ant's basis of knowledge, the court decided that the two-pronged test
was met, 0 7 and therefore, the adequacy of the affidavit was "obvious
under the totality of the circumstances test established by Illinois v.
Gates."' 08 The court then explained the Gates holding and quoted
the new test verbatim.'0 9 It concluded that the "substantial basis"
standard for review of magistrates' determinations was clearly met in
this case. 110

Judge White, joined by Judge Shanahan,"' agreed with the
court's result on the basis of the two-pronged test"1 2 but wrote a con-
curring opinion to express disapproval of the majority's discussion of
Gates as both unwarranted and ill-advised.113 In Judge White's view,
the Gates decision "present[ed] the disturbing vision that the bedrock
of our federal constitutional rights may only be a mass of shifting
sand."114 Though the Gates decision may lead to "a more orderly so-
ciety," a concomitant result would be a "less free society. 11 5 Judge
White concluded by proposing that "rather than blindly allowing the
'continued evisceration of Fourth Amendment protection against un-

set forth these circumstances and, therefore, did not justify establishment of the in-
formant's status as that of a "citizen informant," id. at 670, 271 N.W.2d at 353; never-
theless, the court determined that the circumstances presented did justify application
of presumptive reliability, even while conceding that the affidavit as a whole "may be
marginal." Id. at 670-71, 271 N.W.2d at 353. The dissent of Judge White in Payne, in
criticizing this bewildering aspect of the holding, states that "the majority opinion can-
not and does not contend that [the informant's] report of a crime [alone] would be pre-
sumptively reliable." Id. at 672, 271 N.W.2d at 353. Yet apparently all it took for the
majority to transform such an insufficient report into a presumptive basis for finding
probable cause was the addition of an officer's supervision, the extent of which, as al-
ready discussed, admittedly varies in every case.

106. 214 Neb. at 774, 336 N.W.2d at 100.
107. Id.
108. Id.
109. Id. See also note 9 supra (quoting the "totality of the circumstances" test

from Gates).
110. Id. See also note 9 supra (quoting the "substantial basis" test).
111. Id. at 774-76, 336 N.W.2d at 100-01 (White, J., concurring, joined by Shanahan,

J.).
112. Id. at 774, 336 N.W.2d at 100.
113. Id. at 774-75, 336 N.W.2d at 100-01.
114. Id. at 775, 336 N.W.2d at 100. The validity of this observation is made apparent

when one notes that the Spinelli Court was forced to consider a "totality of the cir-
cumstances" approach applied by the court below. 393 U.S. at 415. The Court then
concluded that "the 'totality of the circumstances' approach paints with too broad a
brush. Where, as here, the informer's tip is a necessary element in a finding of prob-
able cause, its proper weight must be determined by a more precise analysis." Id. at
415.

115. Id. at 775, 336 N.W.2d at 100 (expressing fear that the Gates standard may lead
to arbitrary government, thus enabling unreasonable searches and seizures).
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reasonable search and seizures,' we adopt a standard based on the
Nebraska Constitution and offer such protection as we may in the
courts of Nebraska.'

' 1 6

BACKGROUND

Aguilar and Spinelli: An Overview

An examination of the jurisprudential development leading up to
the Gates holding should begin with Aguilar and Spinelli, as these
decisions encompass some of the most basic, yet far-reaching, rules in
this area of the law. Though their vitality has been undermined, the
foundation they provided for structuring judicial analysis of the prob-
able cause determination had a breadth of influence that cannot be
denied.

Aguilar was rooted in the Court's desire to establish guidelines
for what must be exacted by a magistrate in considering whether to
issue a warrant based partially on hearsay information." 7 Stated in
the Court's language, "[we] must still insist that the magistrate per-
form his 'neutral and detached' function and not merely serve as a
rubber stamp for the police."1 18 The Court had already decided, in
Jones v. United States,119 that an affidavit submitted in support of a
request for a search warrant may have its basis in hearsay informa-
tion, so long as a "substantial basis for crediting the hearsay" is
shown therein.120 Furthermore, the officer/affiant may not merely
affirm the belief or suspicion of the informant.121 Therefore, as a
means of guaranteeing that the magistrate is truly the party deter-
mining the existence of probable cause, Aguilar established the fol-
lowing rule:

[T]he magistrate must be informed of some of the underly-
ing circumstances from which the informant concluded that
the narcotics were where he claimed they were, and some of
the underlying circumstances from which the officer con-
cluded that the informant, whose identity need not be dis-
closed, was "credible" or his information "reliable.' '122

However, though Aguilar hoped to explain what information the
magistrate must have before him to find probable cause based on

116. Id. at 775-76, 336 N.W.2d at 101 (citation omitted). This passage was preceded
by a "quote" from Sir Thomas More: "[W]e have one less tree to shield us from the
devil." Id. at 775, 336 N.W.2d at 100-01.

117. Aguilar v. Texas, 378 U.S. 108, 111 (1964).
118. Id.
119. 362 U.S. 257 (1960).
120. Id. at 272.
121. Id. at 269.
122. 378 U.S. at 114 (emphasis added) (citation omitted).
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hearsay, additional clarification became necessary. In Spinelli v.
United States,123 the Court attempted to "further explicat[e]" the
rule quoted above from Aguilar.124 In contrast to the affidavit in
Aguilar, the affidavit in Spinelli was concededly "more ample," pri-
marily because the affidavit included police investigative efforts in an
attempt to corroborate the informant's tip.125 The Court was thus
presented with a situation where corroborative supplementation of
the tip had to be evaluated as a means of reinforcing the hearsay ba-
sis to find probable cause.126

Resolving this question, the Spinelli Court established that cor-
roborative information in an affidavit based primarily on hearsay
may be considered. 127 However, it is relevant only if the tip and cor-
roboration, taken together, are as reliable as a tip which would be ad-
equate under the two-pronged test standing alone. 128 Moreover, the
Court determined that elaborate detail within the tip may satisfy the
"basis of knowledge" prong by ensuring the magistrate that some-
thing more is being relied upon than an underworld rumor or allega-
tions based only on the accused's "general reputation." 129

Judicial Reaction to Spinelli

The Spinelli decision invoked varying interpretations from the
state courts. Some decisions illustrate what may be described as an
attempt to add flexibility to the rules provided by the Supreme
Court.1 30 For example, a Rhode Island court pointed out it had al-
ways applied Aguilar-Spinelli with due credence given such consider-
ations as the haste in which criminal investigations and resultant
affidavits are prepared, often by "non-lawyers" untrained in legal
"niceties."' 31 Therefore, the court expressly advocated an approach
allowing the issuing judge to draw all reasonable inferences from the
affidavit, utilizing the two prongs in a common-sense, non-

123. 393 U.S. 410, 412 (1969).
124. Id.
125. Id. at 413.
126. Id. The Court'noted that it was presented with a new situation due to the FBI

investigation of the tip, and stated: "We are then, required to delineate the manner in
which Aguilar's two-pronged test should be applied in these circumstances." Id.

127. Id. at 415.

128. Id. at 415-16.
129. Id. at 416.
130. See, e.g., State v. Gomez, 101 Idaho 802, -, 623 P.2d 110, 113 (1980), cert. de-

nied, 454 U.S. 963 (1981) (examining the affidavit under Aguilar-Spinelli, but in a non-
hypertechnical manner keeping in mind that "[a] magistrate's determination of prob-
able cause should be accorded great deference by the appellate court"); State v. Ricci,
- R.I. -, 472 A.2d 291 (1984).

131. Ricci, - R.I. at -, 472 A.2d at 296.
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"hypertechnical" manner.132

However, another interpretation indicated a desire to make the
structure inherent in Spinelli even more restrictive than that imme-
diately contemplated by the literal confines of the holding. 33 In
Stanley v. State,134 a Maryland court observed that police investiga-
tive efforts could not properly supplement the need to show the in-
former's basis of knowledge, which must come from the tip itself.135

The court also concluded that the two prongs must be "analytically
sever[ed],"' 3 6 to the effect that if one was not sufficiently met, the af-
fidavit would fail, regardless of any degree of "overkill" in the show-
ing under the other.137

The former view, noting the need for practicality in applying the
Aguilar-Spinelli approach, 138 finds more apparent support in
Supreme Court precedents. The Court's case law has, at various
times, characterized probable cause as "circumstances which warrant
suspicion"' 39 or a "practical, nontechnical conception"' 40 based on
"common-sense conclusions about human behavior.'u 41 One such
case, United States v. Ventresca,142 also emphasized the fearful ef-
fects of an appellate court's examination of the affidavit beyond the
"substantial basis" standard of review: "A grudging or negative atti-
tude by reviewing courts toward warrants will tend to discourage po-
lice officers from submitting their evidence to a judicial officer before
acting."' 43 Therefore, any dubious cases were to be decided with due
regard to the preference for the warrant process. 4 4

On the other hand, the latter view, as expressed by the Maryland
court,145 points out that the "common-sense" language in Ventresca

132. Id. at -, 472 A.2d at 296.
133. See, e.g., Stanley v. State, 19 Md. App. 507, 313 A.2d 847 (1974); Shaner v.

State, 153 Ga. App. 694, -, 266 S.E.2d 338, 340 (1980) (noting that "[c]orroboration
should not be considered in applying ... [the 'basis of knowledge'] test") (quoting
Stanley, 19 Md. App. at -, 313 A.2d at 862); State v. Smith, 28 Wash. App. 387, -, 624
P.2d 191, 194 (1981) (stating that "[iun our opinion, the better view is that [self-verify-
ing] details should not be used in reference to the veracity prong, since in most in-
stances those details will usually be as consistent with an elaborate fabrication as with
truthfulness").

134. 19 Md. App. 507, 313 A.2d 847 (1974).
135. Id. at -, 313 A.2d at 861.
136. Id. at -, 313 A.2d at 861 (quoting United States v. Harris, 403 U.S. 573, 592

(1971) (Harlan, J., dissenting)).
137. Id.
138. See notes 131-32 and accompanying text supra.
139. Locke v. United States, 11 U.S. (7 Cranch) 339, 348 (1813).
140. Brineger v. United States, 338 U.S. 160, 176 (1949).
141. United States v. Cortez, 449 U.S. 411, 418 (1981).
142. 380 U.S. 102 (1965).
143. Id. at 108.
144. Id. at 109.
145. See notes 134-37 and accompanying text supra.
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is of little applicability, or even constitutes rhetoric, when the deci-
sion is considered in its entirety.146 Such practical conceptions of
probable cause lose their surface appeal when one recognizes that the
Ventresca decision expressly noted the need for establishing the suf-
ficiency of the affidavit under the two-pronged test as a prerequisite
to invoking the proscription against a hypertechnical interpreta-
tion.147 This is obviously diametrically opposed to the idea that com-
mon sense should play an inherent role in deciding whether the
Aguilar-Spinelli prongs are met in the first place.

Concededly, then, a certain amount of disparity and/or confusion
resulted from attempts to apply the two-pronged test. The logical va-
lidity of characterizing the probable cause determination as a com-
mon-sense question is simply not resolvable with the highly
structured interpretation advocated by Stanley v. State.148 What thus
became apparent was the need for additional clarification of the
Aguilar-Spinelli rules.

ANALYSIS

The analysis of Gates and Arnold for the purposes of this Com-
ment will focus on three things. First, it will critically evaluate the
Gates decision, both through a brief discussion of the precedents uti-
lized and a more thorough examination of the propriety of the
Court's holding and the desirability of its potential effects. Second, it
will consider the advisability of the Nebraska Supreme Court's adop-
tion of this decision especially in view of the alternative available in
lieu of such outright acceptance. Third, and most important, it will
attempt to advise litigators on how to approach the Gates and Arnold
decisions when confronted with the new test while asserting the
fourth amendment rights of their clients.

A Critique of Gates

A critical analysis of Gates should begin with an evaluation of
the precedents chosen by the majority. Close examination will reveal
misapplication of certain cases cited as support for the Gates holding.

In its discussion of Aguilar, for instance, the majority argued
that the original phrasing of the test it established did not suggest
that both prongs were to be "applicable in every case." 149 Yet the

146. 19 Md. App. at -, 313 A.2d at 854.
147. Id. (noting that "the full paragraph from which the 'don't be hypertechnical'

language is so frequently pulled affirms that the oft-quoted directive comes into play
only after Aguilar's standards have first been met").

148. See notes 134-37 and accompanying text supra.
149. 103 S. Ct. at 2328 n.6.

1984]



CREIGHTON LAW REVIEW

Aguilar Court specifically stated that the issuing magistrate must be
shown indicia of the informer's basis of knowledge and indicia of his
or her reliability.15 0 If the majority in Gates is correct in its interpre-
tation, it would seem that the Aguilar test would have incorporated
disjunctive or less demanding terminology. Nothing less was indi-
cated than unqualified adherence to the two prongs in all cases.

Another questionable use of past precedent is the majority's reli-
ance on Locke v. United States151 to indicate that probable cause in a
"closely related context"'152 essentially comprises "circumstances
which warrant suspicion.' 53  However, in Brineger v. United
States, 54 frequently cited by the Court and more "closely related"
than Locke,155 the majority discusses at some length the difference
between "mere suspicion" and probable cause.156 The Brineger
Court concluded that the distinction was a troublesome one but one
which must be made.157 Therefore, if the Gates majority was indicat-
ing that probable cause could be based on a compilation of circum-
stances justifying suspicion, such a conclusion is not supported by the
Court's own citation.

Finally, the court also points to Brineger, along with United
States v. Ventresca,158 and Jones v. United States,159 to demonstrate
that totality of the circumstances is the more traditional standard for
determining whether probable cause exists.160 Yet a close reading of
all of these cases reveals that such a reference may be unwarranted,
since none used that language. If anything, Brineger indicated that
all circumstances should be considered to make the suspicion/prob-
able cause distinction, 161 and Jones reviewed the circumstances to
evaluate the improper execution of a warrant, not its issuance. 162

150. See note 122 and accompanying text supra (quoting the "two-pronged" test).
151. 11 U.S. (7 Cranch) 339 (1813).
152. 103 S. Ct. at 2330 (comparing Locke to Gates).
153. Id.
154. 338 U.S. 160 (1949).
155. Id. Locke primarily dealt with a condemnation of cargo for unloading without

a permit; the question of the necessity for a warrant was not addressed. 11 U.S. (7
Cranch) at 339. Brinegar, however dealt with a seizure leading to a criminal convic-
tion for which a jail term could be imposed and specifically addressed the reasonable-
ness of acting without a warrant. 338 U.S. at 164.

156. 338 U.S. at 176-78.
157. Id. at 176.
158. 380 U.S. 102 (1965).
159. 362 U.S. 257 (1960).
160. 103 S. Ct. at 2332.
161. 338 U.S. at 176.
162. 362 U.S. at 272. Furthermore, Justice Brennan's dissent in Gates points out

how three other cases cited by the majority in support of its new approach are clearly
not inconsistent with the old test, since the cases in no way departed from the two-
pronged standard. 103 S. Ct. at 2357. A similar criticism is aimed at the majority's quo-
tations from Ventresca as omitting the portion expressly stating the importance of the
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Thus, cases relating to three of the majority's major premises-
that Aguilar was never intended to be rigidly applied, that probable
cause requires less factual support than had been previously de-
manded by some courts, and that the totality of the circumstances
test has more traditional applicability-are not truly supportive of
the Court's position. Whether the majority's abandonment of the
two-pronged test may still be considered justified remains to be
discussed.

Perhaps one of the largest obstacles to a thorough understanding
of Gates is the necessity of discerning the purpose and significance of
the Court's prolonged discussion of the misguided interpretation of
the two-pronged test that had evolved in the lower courts. The fact
that this test was expressly abandoned raises significant questions as
to the reason for the dissertation regarding its "correct" interpreta-
tion.163 The notion that "only the rigid application of the 'two-pro-
nged test' has been abandoned, not the test itself," has been
justifiably promulgated.164 Such a reading is readily inferable from
the majority opinion. Since the Court explains a more satisfactory
application of the two-pronged test at such length, courts have made
the acceptable assumption that the real intention of the decision was
to clarify the extent of value to be attributed to police corroboration
on the basis of knowledge requirement and the non-independency of
the two prongs.165

This illustrates support for Justice White's assertion that the
abandonment of the old test was entirely unnecessary and unwar-
ranted.166 In an attempt to alleviate confusion over the proper role
the "prongs" are to play in the future as two relevant criteria out of
many,167 the holding has instead left the lower courts in an even

Aguilar-Spinelli test. Id. at 2358. See also notes 146-47 and accompanying text supra
(noting a similar criticism from the Maryland Supreme Court). See also notes 182-87
and accompanying text infra (regarding a similar lack of inconsistency in Nebraska
precedents).

163. 103 S. Ct. at 2327-31.
164. State v. Ricci, - R.I. at -, 472 A.2d at 296.
165. Stevens v. State, 167 Ga. App. 417, -, 307 S.E.2d 9, 12 (1983), rev'd, 252 Ga.

181, 311 S.E.2d 823 (1984). The lower court concluded that the only difference between
Aguilar-Spinelli and Gates "is that an otherwise sufficient warrant will not be struck
down because the affidavit failed to meet one of the Aguilar-Spinelli prongs in isola-
tion." See also note 218 and accompanying text infra. See also Commonwealth v.
Upton, 390 Mass. 562, -, 458 N.E.2d 717, 721 (1983) (noting that "[t]he informant's ve-
racity and the basis of his knowledge are still important but, where the tip is ade-
quately corroborated, they are not elements indispensable to a finding of probable
cause ... [because] the Gates opinion teaches us that a strong showing as to one ele-
ment of an informant's tip may compensate for a deficiency as to the other").

166. 103 S. Ct. at 2350 (White, J., concurring). See also note 65 and accompanying
text supra.

167. 103 S. Ct. at 2332.
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more perplexed state by leaving a major question unanswered-if we
accept the two prongs as still viable elements, to what extent are they
to be accorded significance in the probable cause determination?

Justice White apparently feared that most courts would be
resolving this question by essentially answering "not much. '168 His
concurrence is vital for its basic characterization of the majority opin-
ion as annihilating all guidelines for the magistrate's determination
in one fell swoop, allowing future disembowelment of the probable
cause standard in its present state of existence, through employment
of a weapon seemingly harmless enough-"common sense."'1 69 Jus-
tice Brennan expressed similarly grim thoughts in his predictions of
the possible evolution of a "police-state" as a substitution for our gov-
ernment as it now stands. 170 Whether these rather pessimistic views
have much basis in realism, or may yet be avoided, will be examined
in the final portion of this discussion.

The Arnold Holding: The Argument for a Separate State Standard

A fundamental principle of constitutional law is that states may,
under their own constitutions, provide greater individual protection
than that accorded by the federal Constitution. 171 Even where state
and federal constitutional provisions are identical, the standards used
to resolve like issues could be entirely different.

Three major arguments support this proposition. First, one com-
mentator has noted that critical examination of a Supreme Court
precedent sometimes indicates a "lack [of] any compelling claim that
it is entitled to emulation or deference in formulating and resolving
state law issues."'1 72

Second, and closely related to this idea, is the contention that a
state court which has, in the past, adopted the logic and result of an
earlier Supreme Court decision, need not and should not unquestion-
ingly abandon that reasoning simply because the Supreme Court de-
cides to change its rules.173 This is especially true when the state has

168. See notes 62-64 and accompanying text supra.
169. 103 S. Ct. at 2350-51 (stating that the potential "evisceration" of probable

cause is "left to the common-sense judgments of issuing magistrates," thus, "totally ab-
dicating our responsibility in this area").

170. 103 S. Ct. at 2359 (Brennan, J., dissenting). See also note 73 and accompanying
text supra (presenting the quote in its entirety).

171. Cooper v. California, 386 U.S. 58, 62 (1967).
172. Dix, Exclusionary Rule Issues as Matters of State Law, 11 AM. J. CRIM. LAW

109, 148 (1983).
173. Of course, if the Supreme Court increases individual protection, then the

states are bound to change their rules to the same extent. However, where, as here,
the Supreme Court has decreased the level of individual protection, the states are free
to maintain or develop their own standards offering greater protection. See note 203
and accompanying text infra.
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had no difficulty applying the previous standard in the manner con-
doned by the Supreme Court. 174 In this situation, the Court's ration-
ale for rejecting the old standard merits even closer scrutiny by the
state judicial body.

Third, whatever degree of deference is appropriate, the argu-
ment remains that for state courts qua state courts to fully exercise
their responsibilities, they should acknowledge the need for in-
dependent analysis of state law issues.175 The logic of this argument
seems apparent on its face, but it has been too often overlooked.176

Before applying these arguments to Gates and Arnold, it is im-
perative to note that both the Nebraska and United States Supreme
Courts have recognized the prerogative available to states to develop
standards based on state law.1 77 In reviewing the denial of a motion
to suppress evidence acquired in an allegedly unlawful search and

174. See notes 131-32 and accompanying text supra.
175. Dix, supra note 172, at 148.
176. It appears that only two state courts have applied a separate state standard

after Gates. In People v. Campa, 206 Cal. Rptr. 114, - P.2d - (1984), the California
Supreme Court recognized Gates but retained its stricter Aguilar-type rule. More sig-
nificantly, the Washington Supreme Court recently declined adoption of the Gates
standard in favor of strict adherence to the two-pronged test. In State v. Jackson, -
Wash. App. -, 688 P.2d 136 (1984), the court described the Gates test as a "nebulous
standard," and noted the importance of the Aguilar-Spinelli requirements under both
the fourth amendment and Washington Const. art. 1, § 7. Id. at -, 688 P.2d at 139.
The court fully evaluated the rationales leading to the Gates holding, and found them
unpersuasive. Id. at -, 688 P.2d at 141-43. It then concluded:

Const. art. 1, § 7 confers upon the citizenry of this state a right to be free from
unreasonable governmental intrusions. This constitutional right can be pro-
tected only if the affidavit informs the magistrate of the underlying circum-
stances which led the officer to conclude that the informant was credible and
obtained the information in a reliable way. Only in this way can the magis-
trate make the properly independent judgment about the persuasiveness of
the facts relied upon by the officer to show probable cause. The Gates totality
of the circumstances approach lacks sufficient specificity and analytical struc-
ture to adequately inform magistrates as to the appropriate standards required
to protect the right of privacy secured by Const. art. 1, § 7. Thus, we decline
the State's invitation to follow the United States Supreme Court's lead in
abandoning well-established protections against unreasonable searches.

Id. at -, 688 P.2d at 143.
Other courts deciding cases in this area after Gates have not given state law issues

much thought. Some courts have reasoned that the Gates test was appropriate because
the problems elucidated in the Supreme Court opinion had occurred in their adjudica-
tions. See State v. Lang, 105 Idaho 683, -, 672 P.2d 561, 562 (1983); Brown v. State, 57
Md. App. 186, -, 469 A.2d 865, 866 (1984). Some courts may have no choice in the mat-
ter. For example, Oregon courts are required by state statute to adopt Supreme Court
rules regarding affidavits submitted to obtain search warrants. See State v. Horwedel,
66 Or. App. 400, -, 674 P.2d 623, 625 (1984). See generally note 204 infra (listing state
cases adopting Gates which may be further investigated to determine if state law issues
were considered).

177. State v. Howard, 184 Neb. 274, 279, 167 N.W.2d 80, 85 (1969) (quoting Ker v.
California, 374 U.S. 23, 34 (1963)).
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seizure, the Nebraska Supreme Court in State v. Howard 178 relied on
language from a United States Supreme Court opinion:

The States are not... precluded from developing workable
rules governing arrests, searches and seizures to meet 'the
practical demands of effective criminal investigation and law
enforcement' in the States, provided that those rules do not
violate the constitutional proscription of unreasonable
searches and seizures and the concomitant command that ev-
idence so seized is inadmissable against one who has stand-
ing to complain. 179

Concededly this language is limited to development of a state stan-
dard based on law enforcement needs balanced against the rights of
the individual. Nonetheless, the converse standard must be equally
valid, that is, a standard developed on the premise of individual
rights weighed against the needs of law enforcement.

In a vital sense, all three arguments raised above are applicable
to Gates and Arnold. First, it is apparent from the previous critical
examination of the Gates precedents18 0 that this case law deserved
little or no deference by the Arnold court.' 8 ' Because three of Gates'
major premises are undermined to some extent by this examination,
it seems unjustified for the Arnold majority to have given these con-
tentions much conclusory preference in adopting the federal rule
without evaluating state law potential.' 8 2

The second argument questions the validity of a state court's
adopting the result of a Supreme Court decision when prior state-
level adjudication makes the rationale leading to that result inappro-
priate. More specifically, it seems logical that a Supreme Court deci-
sion invalidating a test on the primary ground of improper lower
court interpretation, as in Gates, warrants special state court consid-
eration when its precedents may not fall within the condemned class.
If they do not, adoption of a separate state standard should follow a
fortiori.

In this sense, the fact that the Nebraska Supreme Court has ap-
parently never applied the two-pronged test in the manner pro-
scribed by Gates is paramount. In fact, an examination of Nebraska
precedents reveals a significant foreshadowing of the Gates interpre-
tation. The court has held at various times before Gates that evalua-
tion of probable cause based on an affidavit reciting hearsay requires

178. Id.
179. Id.
180. See notes 149-62 and accompanying text supra.
181. See note 172 and accompanying text supra.
182. See note 116 and accompanying text supra (quoting Judge White's criticism

from his Arnold concurrence).
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a common-sense, non-hypertechnical approach.1 8 3 Additionally, pre-
Gates precedent in Nebraska also indicates that warrants are espe-
cially preferred where probable cause is dubious,1 84 great deference is
accorded the issuing magistrate's determination, 8 5 and that the ap-
propriate standard of review is the "substantial basis" test.i8 6 This is
the exact approach, even the precise terminology, espoused by the
Gates majority, yet the Nebraska judges carried it out within the con-
fines of the Aguilar-Spinelli test. Since the desired interpretation of
the previous guidelines was realized without the negative effects de-
scribed by the Gates majority, adherence to a Spinelli-type rule as a
state law standard seems more justified than adoption of a new test.

This leads to the third argument: that state courts have, or
should have, an inherent duty to separately examine state law issues.
The Arnold majority may have indicated its preference for the two-
pronged test by first evaluating the affidavit on that basis before
adopting the Gates approach.' 8 7 Judge White's concurrence criticized
this after-the-fact discussion of Gates,'88 but the substance of his com-
mentary is directed at the majority's failure to consider the affidavit
at issue relative to a potential standard based on the Nebraska Con-
stitution.1 8 9 Though Judge White may be in the minority in more
ways than one, since most courts considering Gates have felt no duty
to examine state law possibilities, 9 0 he is not alone in his position.
An Arkansas judge made a statement clearly reminiscent of Judge
White's concurrence, by objecting to Gates as a "chipping away at the
Constitution."'' He continued: "We have no right to abrogate our

183. State v. Robish, 214 Neb. 190, 193, 332 N.W.2d 922, 924 (1983) (quoting Payne,
201 Neb. at 668, 271 N.W.2d at 352); State v. Stickelman, 207 Neb. 429, 433, 299 N.W.2d
520, 523 (1980); State v. Payne, 201 Neb. 665, 668, 271 N.W.2d 350, 352 (1978); State v.
Waits, 185 Neb. 780, 784, 178 N.W.2d 774, 778 (1970) (quoting McCreary, 179 Neb. at 594,
139 N.W.2d at 366); State v. Howard, 184 Neb. 274, 283, 167 N.W.2d 80, 87 (1969) (quot-
ing Spinelli, 393 U.S. at 419); State v. McCreary, 179 Neb. 589, 594, 139 N.W.2d 362, 366
(1966) (quoting United States v. Ventresca, 380 U.S. 102, 109 (1965)).

184. Robish, 214 Neb. at 193-94, 332 N.W.2d at 924) (quoting Payne, 201 Neb. at 668,
271 N.W.2d at 352); Waits, 185 Neb. at 784, 178 N.W.2d at 778 (quoting McCreary, 179
Neb. at 594, 139 N.W.2d at 366); McCreary, 179 Neb. at 594, 139 N.W.2d at 366 (quoting
Ventresca, 380 U.S. at 109).

185. Howard, 184 Neb. at 283-84, 167 N.W.2d at 87 (quoting Spinelli, 393 U.S. at
419).

186. State v. Howard, 188 Neb. 494, 496, 197 N.W.2d 641, 642 (1972).
187. 214 Neb. at 774, 336 N.W.2d at 100.
188. Id. at 774-75, 336 N.W.2d at 100 (stating that, "I agree that the affidavit met

the test of Aguilar v. Texas and Spinelli v. United States. Having met that test, any
discussion of Illinois v. Gates ... is unnecessary.") (citations omitted).

189. Id. at 775-76, 336 N.W.2d at 100-01. See also note 116 and accompanying text
supra.

190. See note 176 supra.
191. Thompson v. State, 280 Ark. 265, -, 658 S.W.2d 350, 354 (1983) (Purtle, J.,

concurring).
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own rule in favor of one offering less protection to our citizens.' 92 A
Pennsylvania judge raised identical concerns, pointing out that com-
plete protection of his fellow citizens compelled full consideration of
the state's option to develop its own standard.193

Concurring opinions such as these have special significance be-
cause they indicate a judge's willingness to demand protection of a
state's citizenry by agreeing with the majority's result while, at the
same time, seeking assurances that the rights of the individual ac-
cused are protected. 194 Judge White's concurrence is demonstrative
of this philosophy, in view of his admonition that "[u]ncontrolled
search and seizure is one of the first and most effective weapons in
the arsenal of every arbitrary government.' 195

In addition, Justice Brennan's dissent in Gates expressed the
view that all citizens should be particularly concerned with the ma-
jority's discounting of the value of ensuring that probable cause is in-
ferred on the basis of reliable and credible information. 196 Opinions
such as Justice Brennan's fulfill a vital need in balancing a majority's
societal approach with a view leaning towards individualistic con-
cerns. The problem with Arnold again becomes apparent. Since Ne-
braska had the two-pronged standard offering greater protection to
individuals, as desired by Justice Brennan, while giving way to con-
siderations allowing a flexible interpretation' 97 for more effective,

192. Id. at -, 658 S.W.2d at 354. Judge Purtle's concurrence further states:

A long journey commences with one step and if it be in the wrong direction
the intended goal may never be achieved. We must be ever mindful that this
is a time of conflict and fear. Keeping this in mind we should make certain
that when we take such a step, it is the right direction. Though it may appear
that my step be to the beat of a different drummer, I am convinced that it is
in the right direction, and toward the direction the framers of our Constitu-
tion held dear in fashioning the language of the 4th Amendment.

Id.
193. Commonwealth v. Gray, - Pa. Super. -, -, 469 A.2d 169, 175-76 (1983)

(Brosky, J., concurring) (stating that "[r]ather than merely adopting the Gates stan-
dard, I would have preferred a careful consideration as to whether this Common-
wealth chooses-as is its right-to adhere to the stricter standard that has heretofore
been the law.")

194. 280 Ark. at -, 658 S.W.2d at 354. Judge Purtle indicated:
A rule protective of law-abiding citizens is not apt to flourish where its advo-
cates are criminals yet the rule we fashion is for the innocent and guilty alike.
We are living in a time where there is a hue and cry for more and harsher
punishment for criminals . . .[however] "[i]n time of unrest, whether caused
by crime or racial conflict or fear of internal subversion, this basic law and the
values that it represents may appear unrealistic or 'extravagant' to some. But
the values were those of the authors of our fundamental constitutional
concepts."

Id. (quoting Draper v. United States, 358 U.S. 307, 314 (1959) (Douglas, J., dissenting)
and Coolidge v. New Hampshire, 403 U.S. 443, 455 (1970)).

195. 214 Neb. at 775, 336 N.W.2d at 100 (quoting Brinegar, 338 U.S. at 180).
196. 103 S. Ct. at 2359.
197. See notes 183-86 and accompanying text supra.
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unhampered law enforcement, as promoted by Justice Rehnquist, the
necessary balance was already struck in our state. The defendant-ori-
ented approach invalidated by the Gates majority has simply not been
exercised here.198 Thus the primary rationale for the Supreme
Court's abandonment of the prior approach was inapplicable to the
Arnold case. This leads to only one conclusion: the Arnold decision
was an unjustified pro-state retreat.

Therefore, at least three bases for condemning the Arnold deci-
sion are apparent. First, there is no indication that the court ex-
amined the propriety of the precedents chosen by the Supreme Court
in support of its new test. Such an examination would have made the
change questionable even on the federal level. 199

Second, though the court may have felt that its previous defer-
ence to the Supreme Court's precedents made critical evaluation un-
necessary, this position cuts both ways. If the prior caselaw made so
much sense in the past, its abandonment merits special considera-
tion.20 0 As has been shown, the Nebraska Supreme Court had used
these precedents in the exact manner promoted as the correct inter-
pretation by the Gates majority.20 1 Since the Nebraska court had
never applied Aguilar-Spinelli in the hypertechnical manner con-
demned by Gates as the basis for rejecting that test, the questionable
nature of the change for the federal courts is exacerbated to com-
plete unjustifiability on the state level.

Third, it is obvious from Judge White's concurrence that the Ar-
nold court saw no need to independently analyze state law issues as a
duty implicit in their roles as state court judges. 20 2 Though such an
analysis may not and need not necessarily be evidenced in the text of
an opinion, it is hoped that the Arnold majority will at least recog-
nize the validity of Judge White's commentary and consider state law
needs more readily in the future. As one judge aptly observed:

States have the option to accord the individual greater pro-
tection than is afforded by the interpretations of the United
States Constitution of the U.S. Supreme Court or the appli-
cable Circuit Court of Appeals. This can be done on the ba-

198. Id.
199. See notes 154-62 and accompanying text supra.
200. See note 173 and accompanying text supra. See also State v. Jackson, -

Wash. App. -, 688 P.2d 136 (1984) (declining adoption of the Gates standard under the
Washington constitution, and stating: "Prior reliance on federal precedent and federal
constitutional provisions do not preclude us from taking a more expansive view of
Const. art. 1, § 7, where the United States Supreme Court determines to further limit
federal guaranties and in a manner inconsistent with our prior pronouncements." Id.
at -, 688 P.2d at 140-41).

201. See notes 183-86 and accompanying text supra.
202. See note 189 and accompanying text supra.
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sis of our interpretation of the federal or of our state
constitution. This Commonwealth's appellate courts have
exercised this option in the past. I do not express an opinion
as to whether this Commonwealth should choose to adhere
to the Aguilar-Spinelli standard rather than adopting Gates
for application in this state. I do, however, think that,
whatever the final result, the people of this Commonwealth
would have been better served by a consideration of this
option.

203

Surely the citizens of Nebraska, or any other state, deserve no less.

THE AFTERMATH OF GATES

OR

Now THAT WE'VE GOT GATES, WHAT CAN WE Do
WITH IT?

It is an unfortunate fact that some of the criticisms leveled
against the Gates opinion in the above discussion are now moot. The
Gates totality of the circumstances test has been adopted by the ma-
jority of the states considering it,20 4 and with the advent of Arnold
and its progeny,20 5 it is currently the law in Nebraska. However, this

203. Commonwealth v. Gray, - Pa. Super. -, -, 469 A.2d 169, 176 (1983) (Brosky,
J., concurring).

204. Though not an exhaustive list, these include: Moore v. State, 441 So. 2d 1003
(Ala. Crim. App. 1983), cert. denied, 104 S. Ct. 1711 (1984); Jones v. State, 681 P.2d 364
(Alaska Ct. App. 1984); State v. McCall, 139 Ariz. 147, 677 P.2d 920 (1983); Thompson v.
State, 280 Ark. 265, 658 S.W.2d 350 (1983); People v. Sullivan, - Colo. App. -, 680 P.2d
851 (1984); Jefferson v. United States, 476 A.2d 685 (D.C. 1984); State v. Jacobs, 437 So.
2d 166 (Fla. Dist. Ct. App. 1983); Stevens v. State, 167 Ga. App. 417, 307 S.E.2d 9 (1983),
rev'd, 252 Ga. 181, 311 S.E.2d 823 (1984); State v. Lang, 105 Idaho 683, 672 P.2d 561
(1983); People v. Gates, 118 Ill. App. 3d 70, 454 N.E.2d 1018 (1983); Haller v. State, -
Ind. App. -, 454 N.E.2d 76 (1983); State v. Luter, 346 N.W.2d 802 (Iowa 1984); State v.
Rose, - Kan. App. 2d -, 665 P.2d 1111 (1983); Beemer v. Commonwealth, 665 S.W.2d
912 (Ky. 1984); State v. Ruffin, 434 So. 2d 1246 (La. Ct. App. 1983), rev'd, 448 So. 2d
1274 (La. 1984); Brown v. State, 57 Md. App. 186, 469 A.2d 865 (1984); Commonwealth
v. Honneus, 390 Mass. 136, 453 N.E.2d 1053 (1983); In re Search Warrant on 5000
Northwind Drive, 128 Mich. App. 564, 341 N.W.2d 141 (1983); State v. Yahnke, 336
N.W.2d 299 (Minn. 1983); Lee v. State, 435 So. 2d 674 (Miss. 1983); State v. Gilmore, 665
S.W.2d 25 (Mo. Ct. App. 1984); State v. Kelly, - Mont. -, 668 P.2d 1032 (1983); State v.
Arnold, 214 Neb. 769, 336 N.W.2d 97 (1983); State v. Sands, - N.H. -, 467 A.2d 202
(1983); State v. Engerud, 94 N.J. 331, 463 A.2d 934 (1983); State v. Jackson, - N.C. -,
305 S.E.2d 703 (1983); State v. Horwedel, 66 Or. App. 400, 674 P.2d 623 (1984); Common-
wealth v. Gray, - Pa. Super. -, 469 A.2d 169 (1983); State v. Ricci, - R.I. -, 472 A.2d
291 (1984); State v. Hunt, 665 S.W.2d 751 (Tenn. Crim. App. 1984); Forsythe v. State,
564 S.W.2d 109 (Tex. Crim. App. 1983); State v. Anderton, 668 P.2d 1258 (Utah 1983);
State v. Douchette, - Vt. -, 470 A.2d 676 (1983); State v. Kuberka, 35 Wash. App. 909,
671 P.2d 260 (1983); State v. Wheaton, 114 Wis. 2d 346, 338 N.W.2d 322 (1983); and, Bos-
ness v. State, 672 P.2d 1291 (Wyo. 1983). The reader is advised to check the post-Gates
cases in his or her jurisdiction more thoroughly, since some within the above list con-
tain significant interpretive differences.

205. State v. Williams, 214 Neb. 923, 336 N.W.2d 605 (1983).
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does not by any means justify a fear by defense attorneys that all
may be lost when a situation appropriate for submission to the Gates
analysis arises. Valid considerations remain which allow rebalancing
of individual and law enforcement interests, thereby avoiding the
grim consequences foreseen by Justices White and Brennan.20 6

First and foremost, there is still a possibility that the Nebraska
Supreme Court might formulate a standard based on our state consti-
tution. The issue was not raised by counsel in Arnold,207 and the ma-
jority members may feel a necessity to at least recognize this
possibility if properly presented to them, even if the result would
only be expressly leaving the question open.208 The remotest possi-
bility that this is true justifies submission of the argument to the
court for its full consideration when the opportunity arises. The
court did not expressly preclude such a standard, and it is obvious
that at least two of the judges would respond enthusiastically to an
appropriately presented argument that a standard based on the Ne-
braska Constitution is warranted. 20 9

Even if the court should evidence an intention to adhere to Gates
as the analysis for all hearsay-affidavit cases, other opportunities for
creative presentation and adjudication of a motion to suppress still
exist. For example, defense attorneys with a full appreciation of
Gates and its potential effects could encourage the court to require a
number of additional safeguards in the pre-trial stages of the crimi-
nal process.

First, Gates can be used to supplement the procedure in criminal
cases even outside the context of evaluating affidavits based on hear-
say. A North Carolina court, while extending the Gates holding to a
situation involving a warrantless home search based on allegations of
exigency, indicated that it would require police to obtain warrants
more often when such are readily obtainable. 210 This approach could

206. See notes 168-69 and accompanying text supra.
207. This is not necessarily due to an oversight on the part of the attorneys in the

Arnold case, since Gates had not yet been decided at the time they filed their briefs.
The same is true of the Williams case (see note 205 supra).

208. Eisenhauer v. State, 657 S.W.2d 184, 188 n.1 (Tex. Crim. App. 1983) (noting
that "Texas, as yet, has not elected to abandon the two prong standard.").

209. 214 Neb. at 774-76, 336 N.W.2d at 100-01 (White, J., concurring, joined by
Shanahan, J.).

210. State v. Yananokwiak, 65 N.C. App. 513, -, 309 S.E.2d 560, 562-64 (1983). The
court stated: "In the case before us, we hold that the facts found show the police could
easily have obtained sufficient information to constitute probable cause before arriving
at defendant's home." Id. at -, 309 S.E.2d at 562. Similarly, in Gates, the police could
have better ensured admissibility by awaiting the Gates' arrival in Bloomingdale
before seeking the warrant. Additional support for probable cause would have easily
ensued from this small degree of patience for two reasons. First, the facts as presented
to the magistrate did not establish the key element in the tip that Sue Gates was in
Florida. The DEA agent there could not identify her, 103 . Ct. at 2326; only upon the
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have significant ramifications in that it may reduce unjustified reli-
ance on one of the exceptions to the warrant requirement and con-
comitantly increase adherence to the warrant preference, a result
advocated by the Gates majority.211 The majority criticized the strict-
ness of the old rule because it encouraged police to conduct warrant-
less searches and rely on an exception to the warrant requirement; 212

it follows that the liberality of the new rule mandates that warrants
must be executed more often and exceptions invoked less readily.

An analagous point now becomes apparent: if use of warrants is
to be encouraged, yet indicia of reliability and basis of knowledge are
no longer always required, should not other assurances traditionally
addressed in applications for warrants be exacted whenever possible?
At least three decisions infer an affirmative answer to this question,
by requiring the affidavit to contain a showing that the information
relayed in it is not stale.2 13 This idea seems incontrovertible: if the
importance of the two previously overriding requirements is dimin-
ished, naturally other considerations should be heightened.

Gates, therefore, offers opportunities for lawyers and judges in
state court cases to use the decision to accomplish changes it did not
expressly articulate or promote. What follows are means for lawyers
to invite a narrower construction not inconsistent with Gates' ex-
press terms. In various jurisdictions, cases exist which interpret
Gates to reduce the pro-state effect of the Aguilar-Spinelli abandon-

couple's arrival could the police justifiably assume she was the woman who departed
with Lance Gates on that morning. Id.

Second, not until their return to Bloomingdale did the police know that the Gates
were taking the "northbound interstate" all the way home, instead of going to "Dis-
neyworld, Sea World, ... Cocoa Beach, Cape Canaveral, [or] Washington, D.C.",
where the highway also led. Id at 2360 n.3 (Stevens, J., dissenting). Obviously the
possibility that the Gates could have been traveling to any of these popular tourist sites
undermines any idea that they had $100,000 worth of drugs in the trunk. The lack of a
showing that Sue Gates was in Florida at all and that Lance did not fly down for any-
thing more than a tourist trip certainly lends doubt to the existence of probable cause.
It does indeed seem likely that the Gates Court's finding that the warrant was valid
was "colored by subsequent events." Id. at 2361. A much more reasonable result is
apparent in the Yananokwiak holding. If probable cause was at all dubious, the police
should have been required to take that one additional step of waiting for the Gates'
return, especially since there was no indication that they were at all "tipped off" about
the investigation.

211. 103 S. Ct. at 2331. This is especially relevant in view of the two most recently
created exceptions to the warrant requirement, the "inevitable discovery" rule, Wil-
liams v. Nix, 104 S. Ct. 2501 (1984), and the "good faith" exception, United States v.
Leon, 104 S. Ct. 3405 (1984).

212. 103 S. Ct. at 2331.
213. See, e.g., Luck v. State, - Ga. App. -, -, 309 S.E.2d 621, 622 (1983), rev'd, 252

Ga. 347, 312 S.E.2d 791 (1984) (adhering to the non-staleness requirement on appeal);
State v. Horwedel, 66 Or. App. 400, -, 674 P.2d 623, 626 (1984); State v. Hunt, 665
S.W.2d 751, 754 (Tenn. Crim. App. 1984). See also note 92 supra.
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ment,2 14 or impliedly support an even more extensive investigation
into the sufficiency of the affidavit.215

First, some of these cases support the possibility that the previ-
ous requirements of underlying evidence of reliability and basis of
knowledge will remain as the major factors weighing in a magis-
trate's balanced determination of probable cause. Initially, it should
be noted that some state court cases have begun and ended their
analysis under the Aguilar-Spinelli test,216 while others have consid-
ered Gates only in an after-the-fact manner subsequent to finding
that the Aguilar-Spinelli requirements had been satisfied.2 17 This
could evidence a dedication to the continuing vitality of the addi-
tional level of protection implicit in the two prongs.

More significantly, a Georgia majority opinion noted that
"[w]hile the Supreme Court has retreated ... in Illinois v. Gates...
the same principles which have traditionally constituted the founda-
tion of probable cause determinations continue in force. ' 218  Simi-

larly, a Utah judge observed that in some cases, "compliance with the
Aguilar-Spinelli guidelines may be necessary to make a sufficient ba-
sis for probable cause. 2 19

214. Stevens v. State, 167 Ga. App. 417, 307 S.E.2d 9 (1983), rev'd, 252 Ga. 181, 311
S.E.2d 823 (1984); State v. Bailey, 675 P.2d 1203 (Utah 1984).

215. Lankford v. Gelston, 364 F.2d 197 (4th Cir. 1966) (en banc); United States v.
Phillips, 727 F.2d 392 (5th Cir. 1984) (see notes 233-34 and accompanying text infra).

216. See State v. Myers, 35 Wash. App. 543, -, 667 P.2d 1142, 1146 n.6 (1983) (stat-
ing: "We need not consider the application of Gates to this case, inasmuch as the sup-
porting affidavit met the more rigorous standards of the Aguilar-Spinelli test.");
James v. State, 280 Ark. 359, -, 658 S.W.2d 382 (1983). In James, the court noted that
"in Thompson v. State, we said in the future we will apply the totality of the circum-
stances test as recently enunciated in Illinois v. Gates." Id. at -, 658 S.W.2d at 385 n.1
(citations omitted). Nonetheless, the James court still analyzed the affidavit entirely
under the Aguilar-Spinelli test. Id. at -, 658 S.W.2d at 385-86. One possible explana-
tion for this phenomenon may be found in the concurrence of Judge Purtle in Thomp-
son, which presented strong arguments against the majority's future application of
Gates. See notes 191-92 and accompanying text supra. This concurrence may have had
great influence on the other members of the court, accounting for the adherence to
Aguilar-Spinelli in James.

217. State v. McCall, 139 Ariz. 147, -, 677 P.2d 920, 929 n.1 (1983); People v. Gates,
118 Ill. App. 3d 70, -, 454 N.E.2d 1018, 1023 (1983); State v. Arnold, 214 Neb. 769, 774,
336 N.W.2d 97, 100 (1983). See also notes 137-38 and accompanying text supra.

218. Stevens v. State, 167 Ga. App. 417, -, 307 S.E.2d 9, 12 (1983), rev'd, 252 Ga.
181, -, 311 S.E.2d 823 (1984). Though the Georgia Supreme Court reversed, finding
the affidavit sufficient, it further stated:

While we today adopt the rule of Illinois v. Gates, we do so not without ca-
veat, for it is at heart, a rule of subjectivity. One judge's "probable cause" can
be another judge's "unarticulable suspicion ....... Prudence counsels that
Gates be considered as the outer limit of probable cause. Accordingly, we
urge that attesting officers and magistrates make every effort to see that sup-
porting affidavits reflect the maximum indication of reliability, along the lines
of Aguilar-Spinelli, whenever and wherever that shall be feasible.

252 Ga. 181, -, 311 S.E.2d 823, 826 (1984).
219. State v. Bailey, 675 P.2d 1203, 1205 (Utah 1984).
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The support for these assertions may be inherent in the Gates
decision. The majority opinion responded to Justice Brennan's criti-
cism that its decision embodies no assurance that reliability and cred-
ibility remain valid considerations by stating that the magistrate
remains "perfectly free" to require such indicia in determining the
existence of probable cause.220 Elsewhere, the Court explained that
the previous specifications remain "highly relevant," indicating a
level of decisional importance above that accorded other factors.2 21

Consequently, it is plausible to maintain, and it has been held,
that the Aguilar-Spinelli test is "incorporated into the Gates 'totality
of the circumstances' test. '222 This must be noted by both prosecu-
tors and defense attorneys, since each should illuminate as much as
possible the presence or absence of circumstances previously shown
under the two prongs.223

On the other hand, neither should litigators overlook the ten-
dency of many courts to make a seemingly innocent assumption, one
that may often be unwarranted and decisive. Simply because an affi-
davit may technically meet the Aguilar-Spinelli test does not neces-
sarily prevent its failure under the Gates approach. Admittedly
there have been, and will be, a number of state courts that will feel
obliged to adopt the broadest possible state-oriented interpretation of
Gates. However, there is no logical reason why a test sanctioning
consideration of "all the circumstances" 224 should be given any less
than its plain meaning. What this indicates is that Gates could result
in even greater scrutiny of the affidavit, at least at the primary level
of the hearing on the motion to suppress. Therefore, attorneys and

220. See note 54 supra.
221. 103 S. Ct. at 2327.
222. State v. Espinosa-Gamez, 139 Ariz. 415, -, 678 P.2d 1379, 1381, 1383 (1984).
223. However, lawyers should also be aware of the fact that their arguments limit-

ing the effect of Gates should not go so far as those apparently accepted by the court in
Commonwealth v. Upton, 390 Mass. 562, 458 N.E.2d 717 (1983). The decision was re-
versed on appeal to the Supreme Court. Massachusetts v. Upton, 104 S. Ct. 2085 (1984).
The Court must have felt it had no choice, having statements such as the following
thrown in its face: "It is not clear that the Gates opinion has announced a significant
change. . . . [W]e conclude that the Gates opinion deals principally with what corrob-
oration of an informant's tip, not adequate by itself, will be sufficient to meet probable
cause standards." Id. at 2086-87 (quoting Commonwealth, 390 Mass. at 568, 458 N.E.2d
at 720). The Court was justifiably angry about such an express nullification of its hold-
ing in Gates. The apparent solution is not total deference to Gates and all its intima-
tions, but rather a more cautious approach to litigation. It would be a serious tactical
error for attorneys to expressly articulate to a court that Gates deserves no credence,
or "merely add[s] a new wrinkle," id. at 2087, to this area. The ideal approach does not
ignore Gates. Instead, attorneys should face it squarely and try to abrogate, not disre-
gard, its potential pro-state tendencies to achieve the necessary balance between indi-
vidual rights and protection of society.

224. 103 S. Ct. at 2332.
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judges alike should give special attention to any inaccuracies 225 in the
affidavit or possible improper motivations for the tip.226 A judge who
slights or ignores important considerations beyond the most state-ori-
ented view presented in the affidavit itself, as considered in the ini-
tial ex parte hearing, risks reversal on appeal.

On this point, Justice Stevens' dissent in Gates22 7 is of prime im-
portance because it indicates that the opposite result in the case was
highly conceivable even under the majority's new test. This was due
to a "material" inaccuracy in the tip that minimized any "degree of
suspicion" 228 and "undermine[d] the reasonableness of relying on
[the tip] as a basis for making a forcible entry into a private
home. '229 The majority discounted the materiality described by Jus-
tice Stevens as an attempt to seek "perfection" or "infallibility" on
the part of informers.230 However, it would seem that statements
that do potentially undermine the "probative value of the entire
tip" 231 deserve consideration to avoid crossing the line from seeking
perfection to forming a conclusion on the basis of what could easily
be characterized as a "casual rumor. '232

Similarly, a showing of possible improper motivation for the tip
should surely weigh heavily in the determination of probable cause,
because the honesty of the informant's entire story comes into ques-
tion.233 Courts have at least recognized the presence of potential ven-
geance or racial prejudice as worthy of investigation.234 Though none
have apparently overturned a decision to issue a warrant on that
point as of yet, the result can still be highly significant. United States
v. Phillips235 noted that an ex-wife informing on her husband would
not be assumed credible under the rubric of an "eyewitness by-

225. See notes 75-80 and accompanying text supra.
226. 103 S. Ct. at 2361 (Stevens, J., dissenting) (noting that "[n]o one knows who

the informant in this case was, or what motivated him or her to write the note") (em-
phasis added).

227. Id. at 2360-62.
228. See note 39 and accompanying text supra.
229. 103 S. Ct. at 2360 (Stevens, J., dissenting). The majority had noted that

"[blecause an informant is right about some things, he is more probably right about
other facts." 103 S. Ct. at 2335 (quoting Spinelli, 393 U.S. at 427). The ramifications of
this idea are frightening, but assuming its validity, the converse should also be true-
because an informer is wrong about some things, he is more probably wrong about
others.

230. 103 S. Ct. at 2335 n.14.
231. Id.
232. Spinelli, 393 U.S. at 416.
233. See note 226 supra.
234. See, e.g., United States v. Phillips, 727 F.2d 392 (5th Cir. 1984); Lankford v.

Gelston, 364 F.2d 197 (4th Cir. 1966) (en banc) (anonymous tips relied upon to search
over three hundred houses belonging primarily to blacks).

235. 727 F.2d 392 (5th Cir. 1984).
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stander." 236 The court stated that police are only allowed "to assume
that they are dealing with a creditable person in the absence of spe-
cial circumstances suggesting that such might not be the case,'"237 and
vengeance was just such a circumstance present here.238 The court
therefore found it necessary, even though ultimately finding probable
cause under Gates, to revert to the guidelines found under Aguilar-
Spinelli to make its determination. 239 This is again indicative of the
continuing strength of the "abandoned" but "highly relevant"
prongs.

240

Therefore, attorneys and adjudicators alike should be careful not
to allow an atmosphere of too much deference to develop. The total-
ity of the circumstances test by definition should include careful eval-
uation of the showing under the old test and consideration of any
factors tending to offset a finding which may have been sufficient
under that previous test when everything was not to be considered.
It would seem basic to the balance of "public and private interests"
desired by the Gates majority241 that any subrogation of relevance of
the two prongs, if such must occur, requires an elevation in the im-
portance of other factors to maintain equal weight on both sides of
the scale.

CONCLUSION

Though close scrutiny of the Gates holding raises some doubt as
to its justification, its present vitality as the prevailing federal law
and in the state of Nebraska cannot be seriously questioned. What
will follow will largely be determined in most jurisdictions by the
depth, originality and integrity of the lawyers and judges who con-
front the test. Litigators can artfully present a case by emphasizing
any supporting circumstances worthy of recognition. Moreover,
judges may reach laudable decisions by considering either all allowa-

236. Id. at 397.
237. Id. (quoting I.W. LAFAVE, SEARCH AND SEIZURE § 3.4(a) at 592 (1978)).
238. 727 F.2d at 397.
239. Id. at 400. The court stated:

The test in Aguilar has served many useful purposes aside from insuring that
the constitutional rights of citizens be respected. It has given to law enforce-
ment officers, prosecuting attorneys and the courts a straightforward test for
resolving disputes over the issuance of a warrant. We do not view Gates as an
endorsement of slovenly or careless law enforcement work. Such work will
continue to produce problems for the prosecution, the defense and courts en-
gaged in a case by case analysis rather than a repair to certain and definite
rules. The Court in Gates stated that Aguilar has provided guidance in deter-
mining the existence of probable cause, and it is not anticipated that depar-
ture from these guidelines will be looked upon with favor.

Id. (quoting United States v. Sorrells, 714 F.2d 1522, 1528-29 (11th Cir. 1983)).
240. See notes 216-21 and accompanying text supra.
241. 103 S. Ct. at 2332.
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ble inferences drawn as a result of such recognition or the possibility
of according increased fourth amendment protection to their states'
citizens. Though Gates exudes a pro-state attitude which some judges
will adopt, the thrust of this Comment is an attempt to reach those
judges who feel compelled to evaluate it with more than blind adop-
tion of such a conservative stance.

Thus, it is hoped that this discussion has made apparent that a
Supreme Court decision is only the genesis of a process which does
not have to culminate in the virtual expulsion of individual rights
from the judicial garden due to excessive deference to the state's ar-
guments. The daily mechanics of the adoption of judicial policy and
procedure, especially when considered with reference to individual
judges' tendencies and state law potential for variation, will provide
the real answer to the question of how much of a growing or degen-
erative effect Gates will have on the rights of defendants in criminal
law prosecutions.

Michael W. Jahnke-'86




