
FAMILY LAW

PARENTAL RIGHTS IN EMOTIONAL ABUSE AND NEGLECT
CASES-IN RE INTEREST OF HOCHSTETLER

INTRODUCTION

The ability to remove children from the custody of their mothers
and fathers is one of the most extreme forms of the states' power.1

"[F]rom a legal perspective, [the parent-child] relationship is proba-
bly the least secure in the family constellation. '2 Intersibling and in-

terspousal relationships are immune from readjustment or
termination by the state against the will of the household.3 However,

fostered by the historical doctrine of parens patriae,4 the government

has assumed an expanding role as a protector of children and, in or-

der to shield them from harm, has established and enforced certain

legal duties that parents owe to their children.5 When parents will

not fulfill their obligations voluntarily by seeking help, the state
either intervenes coercively or usurps their role. The parent-child
relationship is not defenseless against state intrusion, however. The
due process clause of the United States Constitution is the foundation

for families' rights to autonomy and privacy from unnecessary state
imposition.

6

Neglect statutes "manifest the legal bases for intervening in the

1. D. FANSHEL & E. SHINN, CHILDREN IN FOSTER CARE 490 (1978).
2. S. KATz, WHEN PARENTS FAIL 5 (1971).
3. Id.
4. Parens patriae translates as "parent of the country." BLACK'S LAW DICTION-

ARY 1003 (5th ed. 1979). The doctrine authorizes the state to assume the protective
posture of a guardian and exercise power over disabled persons. 67A C.J.S. Parens Pa-
triae (1978). Children lacking necessary care are considered wards of the state, and
the state may act towards those children with the authority of a parent. 43 C.J.S. In-
fants § 5 (1978).

The roots of the doctrine can be traced back to feudal times when a custodial right
to a child was considered to be a property right rather than a personal one. In the
sixteenth century, when a child's father died, the wardship of that child would be sold
to the highest bidder, accruing substantial revenue for the Crown. Such wardships
often resulted in abuses of the ward's estate and neglect of the claims of the mother.
The chancellor was called upon to provide an equitable remedy for these abuses, and
the concept of the Crown as protective parent was born. See generally Comment, In-
tervention Between Parent and Child: A Reappraisal of the State's Role in Child Ne-
glect and Abuse Cases, 63 GEO. L.J. 887, 896-910 (1975); Cogan, Juvenile Law, Before
and After the Entrance of "Parens Patriae", 22 S.C.L. REv. 147 (1970). For an exami-
nation of the doctrine's effect on juvenile criminal law, see Note, Parens Patriae and
Statutory Vagueness in the Juvenile Court, 82 YALE L.J. 745 (1973).

5. See notes 14-21 and accompanying text infra.
6. See notes 56-59 and accompanying text infra.
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normally private and intimate parent-child relationship."7 Determin-
ing under what circumstances the state may constitutionally invoke
its neglect jurisdiction is a question of what rights are to be accorded
children and what legal duties may be exacted from parents. In In re
Interest of Hochstetler,8 a mother's extremely odd behavior led the
Nebraska Supreme Court to consider whether to temporarily termi-
nate custody of her children in order to protect them from possible
emotional harm resulting from her errant conduct. The resultant
four-to-three opinion 9 that they should not be taken from their
mother opened the door to an examination of the obstacles that the
state may have to overcome to justify coercive intervention in situa-
tions where there are no physical manifestations of emotional harm.

Addressing the mechanics of the application of Nebraska Revised
Statute section 43-202,10 this Note examines the suitability of that
statute to protect children in an emotional abuse or neglect situation.
It will consider whether the focus of the statute's sections are behav-
ior-based - centered on the acts of the parent - or harm-based -

concerned with the negative effects of the parent's acts on the child.
The Hochstetler majority found no authority for intervention in the
parent-child relationship because of a parent's eccentricity. 11 The
dissent argued that the parent's conduct in and of itself could activate
the court's neglect jurisdiction. 12 Finally, this Note suggests that be-
cause of the nebulous link between parental behaviors and emotional
harm to children, a behavior-based emotional neglect statute risks in-
terfering impermissibly with parents' due process rights.

BACKGROUND

The Interests of the Parent, the Child, and the State

The rights of the parent, the child, and the state are in precari-
ous balance. The court in Hochstetler described this "ecosystem" in
the following way: "The right of parents to maintain custody of their
children is a natural one, subject only to the paramount interest
which the public has in the protection of the rights of a child."'13 In

7. S. KATZ, supra note 2, at 80.
8. 215 Neb. 546, 339 N.W.2d 916 (1983).
9. See id. Justice Caporale wrote the majority opinion and was joined by Chief

Justice Krivosha and Justices White and Shanahan. Justice Grant wrote the dissent
and was joined by Justices Boslaugh and Hastings.

10. NEB. REV. STAT. § 43-202 (Reissue 1978). Subsequent to the start of the Hoch-
stetler case, this statute was repealed under this section number. It, along with other
statutes discussed in this case, reappeared in substantively the same form under differ-
ent statute section numbers. See infra notes 42-48 and accompanying text.

11. 215 Neb. at 552, 339 N.W.2d at 919.
12. See id. at 557-58, 339 N.W.2d at 922.
13. Id. at 552, 339 N.W.2d at 919 (citation omitted). This maxim is well-used. See,
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other words, the only rights that children may exercise in abatement
of parents' natural rights14 are those protected by the state, referred
to as positive and negative claim rights.15

The holder of a claim right, who is the child in neglect proceed-
ings, may insist that a duty-bearer act or refrain from acting and may
use coercive measures to enforce that right.' 6 Claim rights are of two
types: "[a] positive right is a right to other persons' positive actions.
A negative right is a right to other persons' omissions or forbear-
ances. '"17 Positively, under the protection of a state's neglect statutes,
children, unlike adults, have a right to a proper environment for
growth supplied by their parents or custodial agents.' 8 The right not
to be abused, a right to a person's omissions and therefore a negative
claim right, is recognized in abuse statutes enacted in response to the
increased incidence of maltreatment.19 When these statutorily pro-
tected claim rights are violated, the courts are enlisted to provide a
remedy such as parental supervision, temporary foster care paired

e.g., M. v. C.M., 215 Neb. 383, 388, 338 N.W.2d 764, 768 (1983); In re Interest of Hitt, 209
Neb. 900, 901, 312 N.W.2d 297, 298 (1981); Kimsey v. Kimsey, 208 Neb. 193, 196, 302
N.W.2d 707, 709 (1981); Linn v. Linn, 205 Neb. 218, 222, 286 N.W.2d 765, 768 (1980). See
also State v. Tibbs, 197 Neb. 236, 240, 248 N.W.2d 330, 332 (1976); State v. Loomis, 195
Neb. 552, 556, 239 N.W.2d 266, 269 (1976). The public also has a paramount interest in
the protection of the rights of children; the right of parental control is a natural, but
not an inalienable right. Cf. Gorsuch v. Gorsuch, 148 Neb. 122, 129, 26 N.W.2d 598, 602
(1947). Parental rights are not absolute.

14. The notion of a human right is often used interchangeably with that of a
natural right.... However, we should be aware that when some philoso-
phers talk about a right's being natural they imply that the right has a certain
metaphysical status (for example, it is conferred on one by God), or that it has
a certain epistemic property (for example, it can be known to exist by anyone
who possesses the capacity to reason).

L. HOULGATE, THE CHILD AND THE STATE 10 (1980). Natural rights are defined as
"those which grow out of nature of man and depend upon his personality and are dis-
tinguished from those ... created by positive laws. BLAcK's LAW DICTIONARY
925 (5th ed. 1979).

15. Advocates for children's rights are often divided into two main camps, protec-
tionists and liberationists. Protectionists often enlist legislation to secure for children
more claim rights. See notes 18-21 and accompanying text infra. The premise involved
hinges on beneficence; since children lack the capacity to protect themselves, society
must defend them on their behalf. Liberationists, instead of erecting a protective
shield for children, strive to attain liberties and powers for children in their own right
and to remove the legal disabilities that differentiate them from adults. L. HOULGATE,
supra note 14, at 15. The quote in the text at note 13 and the wording of NEB. REV.
STAT. § 43-201.01(1) (Reissue 1978) indicate that both the Nebraska Supreme Court
and the Nebraska Legislature take the paternalistic stance of protectionism regarding
the treatment of children's rights. In the words of the statute, the purpose of the Ju-
venile Court Act is to effect "the following: (1) to assure the rights of all children to
care and protection and to the development of their capacities for a healthy personal-
ity, [and] physical well-being." Id.

16. L. HOULGATE, supra note 14, at 6.
17. Id.
18. Id. at 19.
19. Id. at 20. The law excepts reasonable physical discipline.
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with rehabilitory efforts, or termination of parental rights.20

Ascertaining what claim rights should or should not merit statu-
tory protection is not a clear-cut task. There is no widely accepted
rendition of the concepts involved in abuse and neglect. This "is the
most telling single indicator that the child abuse area is at an ex-
tremely primitive level of theory construction, a fact which has ham-
pered both practical and scholarly efforts in the field."'21 Generally,
"[t]he point of departure for most definitions is whether or not to in-
clude a reference to emotional abuse and/or parental deprivation. '2 2

Narrower definitions exclude emotional maltreatment often because
of evidentiary difficulties and differing opinions as to what consti-
tutes a proper emotional environment.23

The literature reveals an academic uncertainty of both what a
child's emotional needs are and what the symptoms are of the failure
to meet those needs. One classification delineated four psychological
needs: the need for love and security, for new experiences, for praise
and recognition, and for responsibility. 24 The same theorist recog-
nized that, for example, "love is neither readily defined nor easily
measured." 25 A failure to meet these needs is said to result in a
child's becoming "maladjusted. ' 26 It appears that "[n]o generally ac-
ceptable definition exists of a mentally healthy child. . . Symptoms
of maladjustment are perhaps most appropriately likened to a fever:
a sign of malaise . . . by itself providing little clue to what is wrong
or to effective treatment. '2 7

Some of these definitional problems can be attributed to colli-
sions between the "medicalization" and the "legalization" of the child
abuse problem.28 Child abuse statutes codified the diagnostic terms
used by the medical field,29 resulting in conflict between the two pro-
fessional orientations: "The clinician's approach to the abuse issue is
frequently subjective or intuitive . . .30 while the lawyer's is eviden-

20. Id. at 19.
21. Zigler, Controlling Child Abuse in America: An Effort Doomed to Failure?, in

CRITICAL PERSPECTIVES ON CHILD ABUSE 171, 174 (R. Bourne, E. Newberger ed. 1979).
22. Jacobs, Child Abuse, Neglect and Deprivation and the Family, in THE MAL-

TREATMENT OF CHILDREN 245, 258 (S. Smith ed. 1978).
23. Id. at 258-59.
24. Pringle, The Needs of Children, in THE MALTREATMENT OF CHILDREN 221, 227

(S. Smith ed. 1978). "As few as two and as many as 60 [psychological needs] have been
enumerated by different authors." Id.

25. Id.
26. See id. at 230.
27. Id. at 231-32.
28. Newberger & Bourne, The Medicalization and Legalization of Child Abuse, in

CRITICAL PERSPECTIVES ON CHILD ABUSE 139, 139 (R. Bourne, E. Newberger ed. 1979).
29. Id. at 144.
30. Id. at 146.
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tiary and usually based upon the fitting of a situation into a statutory
standard.

31

Because neglectful behavior cannot be specifically defined, ne-
glect statutes are often drafted broadly to allow judges flexibility to
respond as the situation demands.32 This breadth is a double-edged
sword; it allows for a wide degree of variant parental behaviors, yet
also it:

provides the judge with the means for making wide-ranging
value judgments which may go unchecked.... These stat-
utes . . . sometimes appear to be a means of policing the
poor . . . who do not conform . . . to middle-class norms.
Here the interests of the child become secondary to the de-
sire to punish, thus subverting child protection, the basic
philosophy behind the neglect laws.3 3

It is well recognized that "[v]irtually all present neglect laws fo-
cus on parental behavior by employing such terms as 'lack of proper
parental care. . . .",34 This behavior-based approach is defensible on
two grounds: it allows for prevention of a wide range of harms to
children, and it acknowledges well-recognized causal relationships
between some specific parental behaviors and some harms.35 For ex-
ample, if a parent fails to provide food to a child, resultant harm can
be predicted with certainty. But where the correlation between the
parental behaviors and the harm to the children is less obvious, this
approach may allow intervention where there has been no actual
harm to the child and, therefore, allow the state to police parental
behavior without a justifiable state interest.3 6 The intervention may
then cause harm instead of remedy harm.37 In the case of alleged
psychological harm, it is likely that intervention may be based solely
upon a certain judge's brand of "folk psychology", due to a lack of
knowledge of the symptoms and causes of emotional damage. 38

As an alternative to the behavior-based approach, statutes may
be written in terms of specific harms to children, such as physical in-
jury or disease substantially impairing bodily functions.3 9 This would
preclude intervention in circumstances where no actual harm has oc-
curred. However, "the unwanted result of worsening a child's situa-
tion by coercive judicial intervention in his or her life is not

31. Id.
32. S. KATZ, supra note 2, at 64.
33. Id. at 65.
34. L. HOULGATE, supra note 14, at 130.
35. Id.
36. Id. at 131.
37. Id.
38. Id. at 136.
39. Id. at 131.
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necessarily avoided by switching the focus of statutory language from
parental behavior to specific harms. ' 40 Although all may agree that
children may have an interest in, for example, a high moral charac-
ter, evidence of harm to that interest may not warrant judicial inter-
vention.41 The family might be the best forum to protect that
interest.

Nebraska Child Protection Statutes

Like gears in a clock, the Nebraska child protection statutes do
not work independently; they work synergetically. Section 43-202 is
the cog which causes the others to spin. It not only serves as the ba-
sis for the juvenile court to acquire jurisdiction,42 it also provides
standards for the court to temporarily take custody of the children
away from the parents under sections 43-20643 and 43-208. 4 4

There are several situations in which section 43-202 of the Ne-
braska Revised Statutes confers exclusive original jurisdiction on the
juvenile courts. With regard to neglect and abuse, subsection (2) pro-
vides jurisdiction as follows:

(2) Exclusive original jurisdiction as to any child under the
age of eighteen years (a) who is abandoned by his parent,
guardian, or custodian; (b) who lacks proper parental care by
reason- of the fault or habits of his parent, guardian, or custo-
dian; (c) whose parent, guardian, or custodian neglects or re-
fuses to provide proper or necessary subsistence, education,
or other care necessary for the health, morals, or well-being
of such child; (d) whose parent, guardian, or custodian ne-
glects or refuses to provide special care made necessary by
the mental condition of the child; or (e) who is in a situation
or engages in an occupation dangerous to life or limb or inju-
rious to the health or morals of such child.45

40. Id. at 132.
41. Id. Houlgate illustrates the discrepancy between defining what interests chil-

dren should have and what specific types of harm should be prevented by law:
Suppose we decide that children have an important interest in the state of
their moral character, and suppose that the evidence that a child has suffered
harm to this interest is provided when the child begins to manifest certain
kinds of morally offensive behavior, for instance, he becomes sexually active
and uses foul language. Although we have now reverted to the language of
specific harm in our statute, I doubt that those who advocate a focus on this
form of statutory language would advocate judicial intervention on the basis
of evidence of this particular type of harm.

Id.
42. See note 44 and accompanying text infra.
43. NEB. REV. STAT. § 43-206(2) (Reissue 1978).
44. NEB. REV. STAT. § 43-208 (Reissue 1978).
45. NEB. REV. STAT. § 43-202 (Reissue 1978). This statute has been repealed. Its

replacement, NEB. REV. STAT. § 43-247 (Cum. Supp. 1982) is substantially similar for
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When a child's welfare appears to be in immediate danger, the
juvenile court judge may order the officer serving the summons to
take the child into immediate custody.46 In accordance with section
43-208, a child found to fall under subsection two of 43-202 may be
permitted to stay with a parent under supervision or may be commit-
ted to the guardianship of an institution, reputable citizen, associa-
tion, foster family, or the Department of Public Welfare. 47

Section 43-209 sets forth six conditions under which the court
may terminate any and all parental rights.48 When the court deter-
mines termination to be in the child's best interest and finds that the
parents: (1) have abandoned the child; (2) have neglected the child;
(3) have willfully failed to provide necessities; (4) have abused alco-
hol, drugs, or behaved lewdly; (5) are mentally ill or deficient so as to
be unable to execute their parental duties; and/or (6) have failed to
correct the conditions leading to the determination of neglect or de-
pendency, the court may proceed and sever all ties between parent
and child or impose any less severe yet adequate remedy available. 49

Parental Rights to Due Process

A seminal Iowa decision, Alsager v. District Court of Polk
County,50 has been discussed and relied upon by the Nebraska
Supreme Court in opinions concerning the constitutionality of sec-
tions 43-202 and 43-209. These statutes have survived repeated consti-
tutional attacks because the Nebraska Supreme Court has
distinguished the language of the Nebraska statutes from that of the

the purposes of this Note. Subsection three takes the place of subsection two of 43-202.
It grants jurisdiction to the juvenile court in the following instances:

(3) Any juvenile (a) who is homeless or destitute, or without proper support
through no fault of his or her parent, guardian, or custodian; or who is aban-
doned by his or her parent, guardian, or custodian; who lacks proper parental
care by reason of the fault or habits of his or her parent, guardian, or custo-
dian; whose parent, guardian, or custodian neglects or refuses to provide
proper or necessary subsistence, education, or other care necessary for the
health, morals, or well-being of such juvenile, whose parent, guardian, or cus-
todian neglects or refuses to provide special care made necessary by the
mental condition of the juvenile; who is in a situation or engages in an occupa-
tion dangerous to life or limb or injurious to the health or morals of such
juvenile....
46. NEB. REV. STAT. § 43-206(5) (Reissue 1978). This statute has been repealed

and subsection five has been replaced by NEB. REV. STAT. § 43-266 (Cum. Supp. 1982).
47. NEB. REV. STAT. § 43-208 (Reissue 1978). This statute has been repealed and

replaced by NEB. REV. STAT. § 43-284 (Cum. Supp. 1982).
48. NEB. REV. STAT. § 43-209(1)-(6) (Reissue 1978). This statute has been repealed

and replaced by NEB. REV. STAT. § 43-292 (Cum. Supp. 1982).
49. Note, Parent v. Third Party Custody Disputes, 14 CREIGHTON L. REV. 343, 354

(1980).
50. 406 F. Supp. 10 (S.D. Iowa 1975), affd, 545 F.2d 1137 (8th Cir. 1976) (per

curiam).
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Iowa statutes examined in Alsager.5 1 In this manner the supreme
court has evaded actually verbalizing the assimilation of the ratio-
nales of the Alsager court in its entirety although a survey of recent
Nebraska cases on the topic reveals almost a tenet-by-tenet adoption
of the arguments Alsager presented.

In Alsager, the United States District Court for the Southern
District of Iowa found Iowa's termination statutes unconstitutional. 52

Although the weight of the opinion is limited because the case was
resolved on appeal on narrower grounds,5 3 its comprehensive analysis
of the rights of parents departs significantly from the exemptions
from due process requirements traditionally afforded the juvenile
courts under the parens patriae rationale. 54

The District Court of Polk County, Iowa, terminated the Al-
sagers' rights to custody of five of their six children.5 5 The Alsagers
subsequently brought an action under the federal civil rights statutes
seeking a declaratory judgment, stating that Iowa's termination stat-
utes were unconstitutional - both facially and as applied.56

The court found three major constitutional violations of the Al-
sagers' rights.57 First, the statutory language was unconstitutionally
vague. Second, no compelling state interest was shown, thus trans-
gressing the plaintiffs' rights to substantive due process. Finally, the
notice given the parents and the standard of proof used by the court
did not meet procedural due process requirements. 58

Nature of the Parents' Interest

The court's first task in Alsager in the examination of the merits
of the plaintiffs' constitutional contentions was to ascertain what con-
stitutional interests were in jeopardy.5 9 Citing a "plethora of opin-
ions by the United States Supreme Court, '60 the court inescapably

51. See notes 79-100 and accompanying text infra.
52. 406 F. Supp. at 26.
53. The Eighth Circuit affirmed the decision on a limited number of issues. 545

F.2d at 1137. The state conceded that the Alsagers did not receive adequate notice, and
the Eighth Circuit restricted its approval of the district court's findings to that of im-
proper notice and lack of a compelling state interest. Id. Yet, the Eighth Circuit could
not "refrain from noting, at minimum, that both the vagueness and overbreadth at-
tacks upon [the] provisions [were] serious ones." Id. at 1138.

54. Day, Termination of Parental Rights Statutes and the Void for Vagueness
Doctrine: A Successful Attack on the Parens Patriae Rationale, 16 J. FAM. L. 213, 236
(1977-78).

55. 406 F. Supp. at 12.
56. Id.
57. Id. at 26.
58. Id.
59. Id. at 15.
60. Id. The court first cited Meyer v. Nebraska, 262 U.S. 390 (1923) to establish

that the fourteenth amendment's notion of "liberty" encompasses the "right of the in-
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concluded that "the Alsagers possess[ed] a fundamental 'liberty' and
'privacy' interest in maintaining the integrity of their family unit,"61

and that these fundamental rights were threatened by Iowa's termi-
nation statute. 62 With the constitutional conflict thus determined,
the court proceeded to tackle the plaintiffs' vagueness challenge. 63

The Nebraska Supreme Court clearly shares the Alsager supposi-
tion that the right to family integrity is fundamental. In State v.
Souza-Spittler 64 the court, referring to Alsager, said "[the] holding [in
Alsager] was based on a determination similar to that made by this
court in State v. Metteer,. . . that family integrity was a fundamental
right."65 The court's commitment to the protected nature of the fa-
milial relationship was demonstrated in State v. Metteer 66 with un-
compromising language: "There is no doubt that among the
fundamental rights retained by the people under Article IX of the
Bill of Rights of the Constitution of the United States is that of integ-
rity of the family. '6 7

Vagueness

The Alsager opinion distilled the danger of vague statutes down
to three potent perils: "the absence of fair warning, the impermissi-
ble delegation of discretion, and the undue inhibition of the legiti-

dividual ... to marry, establish a home and bring up children." 406 F. Supp. at 15
(quoting 262 U.S. at 399). It then cited Pierce v. Society of Sisters, 268 U.S. 510 (1925),
which delineated the parental liberty of individuals to direct the education and up-
bringing of their children. 406 F. Supp. at 15 (quoting 268 U.S. at 534-35). Recognizing
Meyer and Pierce, the Court in Prince v. Massachusetts, 321 U.S. 158 (1944) spoke of
"the private realm of family life which the state cannot enter." 406 F. Supp. at 15
(quoting 321 U.S. at 166). The right to marry and to procreate was considered funda-
mentally constitutional in nature in Skinner v. Oklahoma, 316 U.S. 535, 541 (1942), and
the parental right to care and custody of minor children was observed as a fourteenth
amendment liberty in May v. Anderson, 345 U.S. 528, 533 (1953). In Stanley v. Illinois,
405 U.S. 645 (1972), the Court declared unconstitutional that state's statute depriving
unmarried fathers custody of their children upon their mother's death, stating that
"the integrity of the family unit has found protection in the Due Process Clause of the
Fourteenth Amendment, the Equal Protection Clause of the Fourteenth Amendment,
and the Ninth Amendment." Id. at 651 (citations omitted).

61. 406 F. Supp. at 16.
62. Id. At this point, the court added a footnote narrowing the opinion's scope.

The court stated that it was concerned only with "the parents' rights, in a termination
context, vis-a-vis the state"; it was concerned neither with the rights of the children to
an abuse and neglect-free environment, nor state action temporarily interfering with
custody. Id.

63. Id. at 17.
64. 204 Neb. 503, 283 N.W.2d 48 (1979).
65. Id. at 509, 283 N.W.2d at 52.
66. 203 Neb. 515, 279 N.W.2d 374 (1979).
67. Id. at 521-22, 279 N.W.2d at 378.
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mate exercise of a constitutional right. '68 Assessing the termination
statute's ability to impart fair warning as to which behaviors are con-
doned and which are proscribed, the court found the "standards of
'necessary parental care and protection,' and of '[parental] conduct
• . . detrimental to the physical or mental health or morals of the
child,' . . . susceptible to multifarious interpretations which prevent
the ordinary person from knowing what is and is not prohibited. '69

Such laws "may trap the innocent by not providing fair warning" 70

and are, thus, unconstitutional.
The court also found the second danger of vagueness present in

the Iowa statute.71 When the language of a statute does not provide
minimal guidelines by which to govern conduct 7 2 and the judiciary
therefore discerns standards for parental conduct on an ad hoc ba-
sis,7 3 such vagueness impermissibly delegates the legislature's duties
to the court.7 4 Therefore "[tihe termination of the parent-child rela-
tionship in any given case may thus turn upon which state officials
are involved in the case, rather than upon explicit standards reflect-
ing legislative intent. '75 Given the personal nature of child-rearing,
the arbitrariness permitted by the statute was a "grave" danger.76

The risk that a vague statute would inhibit the exercise of a right
to its lawful limits was the third vagueness factor discussed. 77 Three
for three, the court found that the statutes' language and insufficient
standards could instill fear of termination into the hearts of parents,
force them to toe a finer line than was constitutionally necessary, and
"deter parents from conduct which is constitutionally protected. '7 8

Several Nebraska opinions reflect this awareness of the danger-
ous effect that vague statutes may have upon the family's fundamen-

I

68. 406 F. Supp. at 18. The court derives these three dangers of vague statutes
from Grayned v. City of Rockford, 408 U.S. 104, 108-09 (1972).

69. 406 F. Supp. at 18. The statute discussed was IOWA CODE § 232.41(a)(b) and
(d). Id. Compare the similar language of NEB. REV. STAT. § 43-202(2), which conferred
jurisdiction upon the juvenile court and was the sole set of standards for removal of
minors from their parents under §§ 43-206 and 43-208. See text at note 45 supra.

70. 406 F. Supp. at 17 (quoting Grayned v. City of Rockford, 408 U.S. 104, 108
(1972)).

71. Id. at 19.
72. Id. at 18. The court here quotes Smith v. Goguen, 415 U.S. 566, 574 (1974),

which said that "perhaps the most meaningful aspect of the vagueness doctrine is ...

the requirement that a legislature establish minimal guidelines to govern law enforce-
ment." 406 F. Supp. at 18.

73. 406 F. Supp. at 18.
74. Id.
75. Id.
76. Id. at 18-19.
77. Id. at 19.
78. Id.

[Vol. 18



TERMINATION OF RIGHTS

tal right to privacy and autonomy. In State v. A.H. ,79 the Nebraska
Supreme Court recognized that due process of law requires a stat-
ute's language to be sufficiently specific so that one would not have
to speculate about its meaning and that a statute must have ascer-
tainable standards.80 In an attempt to clarify the reach of the void-
for-vagueness doctrine, the opinion was concerned with providing fair
warning and barring impermissible discretion.8 1 The court stated:
"[t]his does not demand total absence of vagueness in a statute, but
merely requires that a statute provide adequate notice of what con-
duct it requires or prescribes [sic] as well as guidelines by which a vi-
olation of the statute may be fairly and nonarbitrarily determined. '82

The statutes scrutinized for vagueness in State v. A.H. were sections
43-202 and 43-209(4).83 The A.H. court found, rather summarily, that
the language of the statutes was adequate to apprise the parent that
her behavior would cause the state to terminate her parental rights.8 4

With respect to the statutes' breadth, the court stated that "it is prac-
tically impossible to draw [the statutes] with greater specificity and
still adequately protect the dependent and neglected child. 85

The statutes weathered a similar attack in State v. Metteer,86

where the parent-appellant argued that phrases such as "may," "pa-
rental responsibilities," "reasonable efforts," and "proper parental
care," found in sections 43-202 and 43-209, were defined inadequately
and failed to provide sufficient notice.8 7 The Nebraska Supreme
Court rejected these contentions, stating that when taken as a whole,
section 43-202 defines "parental responsibilities" and "proper paren-
tal care" in general,88 yet commonly understandable terms.8 9 Society
does not exist in a vaccuum; "[t]he terms used in the statute, while

79. 198 Neb. 444, 253 N.W.2d 283 (1977).
80. Id. at 448, 253 N.W.2d at 286.
81. Id. at 448-49, 253 N.W.2d at 286.
82. Id.
83. Id. at 449, 253 N.W.2d at 286.
84. Id. at 450, 253 N:W.2d at 286-87.
85. Id. at 450, 253 N.W.2d at 287.
86. 203 Neb. 515, 279 N.W.2d 374 (1979).
87. Id. at 519-20, 279 N.W.2d at 377.
88. Id. The court linked "parental responsibilities" and "proper parental care" to

the circumstances delineated in § 43-202. "These [terms] include providing a home,
support, subsistence, education, and other care necessary for the health, morals, and
well-being of the child." Id. This may have been an attempt to stave off future vague-
ness attacks on the statute by providing a judicial construction of the terms, since later
cases treat this case as dispositive of the vagueness issue. See, e.g., In re Interest of
J.L.L., 209 Neb. 76, 82 306 N.W.2d 175, 179 (1981); State v. Souza-Spittler, 204 Neb. 503,
508-09, 283 N.W.2d 48, 51 (1979). The quote above elaborates upon § 43-202(1), the de-
pendency subsection, but just reiterates part of subsection two, seemingly adding noth-
ing that may be taken as a construction of what care is considered necessary for a
child's well-being.

89. 203 Neb. at 521, 279 N.W.2d at 378.
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broad, must be interpreted in the light of our history, culture, gener-
ally accepted standards of morality, and the common understanding
of the behavior of reasonably conscientious and well-intentioned par-
ents."90 As viewed by the court, if the appellant's argument was ex-
tended to its logical extreme, it would require a statute to compile a
checklist of parental prohibitions and responsibilities to maintain a
constitutional level of specificity. 91 The court was satisfied that the
statute met less stringent yet reasonable certainty requirements; it
found the terms were (1) adequately interpreted by ordinary usage;
and (2) commonly understandable. 92

Borrowing from Metteer and quoting extensively from A.H., the
court put the principles discussed above in action to find section 42-
364 unconstitutionally vague in Linn v. Linn.93 Section 42-364 pro-
vided that "if it appears to the guardian ad litem that the best inter-
ests and welfare of the children may require the termination of the
parental rights of one or both of the parents . . . [t]he court may
then terminate the parental rights. . . -94 The statute lacked cer-
tainty and did not provide adequate warning.95 Of special interest is
the court's illustration of section 43-364's deficiencies by way of com-
parison to section 43-209. The general "best interest and welfare"
standard of section 42-364 was viewed as "the same . . . as set forth
in section 43-209. . . without the additional requirement that at least
one of six conditions going to the unfitness of the parents has been
found to exist."'96 The opinion lauded the standards of section 43-209
as being a "far cry" from those of section 42-364. 97

The court reiterated the dictum in Linn in In re Interest of
J.L.L.98 to support its finding of the constitutionality of section 43-
209.99 Recognizing the reliance of the appellant's vagueness attack in
J.L.L. on Alsager, the court distinguished both the facts and the stat-
utory language involved in the Nebraska case from those involved in
the Iowa decision 1°° but did nothing to discredit the cogency of Al-
sager's vagueness arguments.

90. Id. at 520-21, 279 N.W.2d at 377-78.
91. Id. at 520, 279 N.W.2d at 377. With respect to the appellant's contentions re-

garding the arbitrariness of the word "may," see note 129 and accompanying text infra.
92. Id. at 521, 279 N.W.2d at 378.
93. 205 Neb. 218, 286 N.W.2d 765 (1980).
94. NEB. REV. STAT. § 42-364 (Reissue 1978).
95. 205 Neb. at 225, 286 N.W.2d at 769.
96. Id. at 224, 286 N.W.2d at 769.
97. Id. at 223, 286 N.W.2d at 768.
98. 209 Neb. 76, 306 N.W.2d 175 (1981).
99. Id. at 82-83, 306 N.W.2d at 179-80.

100. Id. at 83-84, 306 N.W.2d at 180.
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Substantive Due Process

The Alsagers' argument concerning violations of their rights to
substantive due process was dichotomous; they contended (1) that the
statute did not require "a showing of a 'high and substantial degree of
harm to the children' and (2) the statute failed to mandate the pur-
suit of the least oppressive remedy before terminating parental
rights.10 1 The premise implicit in these contentions was the family's
fundamental right to be free from state intervention. 10 2 Being funda-
mental, the Alsagers' right to custody could only be invaded when
the state's interest was considered compelling'0 3 and when the lan-
guage of the statute protecting the interest was drawn narrowly
enough to shield only the state interest at risk. 0 4

The state's interest in protecting minor children was recognized
as indisputable but not absolute.'0 5 The state's interest "must be bal-
anced against the parents' countervailing interest in being able to
raise their children in an environment free from government inter-
ference.' 0 6 While recognizing a need for the state to be able to in-
tervene swiftly where the circumstances warrant, 0 7 the mechanics of
the Iowa child protection statutes circumvented the need for immedi-
ate termination of all parental rights by providing an avenue for
prompt, temporary removal of children without total termination,
where a threat of imminent harm existed.'0 8

Thus isolating the issue of the permanent termination of rights
from the interest the state has in protecting children from an immi-
nent, present danger, the court stated that "[d]ue process requires a
certain threshold of harm to the child to justify termination ...
[T]o sustain its compelling interest burden, the state must show that
the consequences, in harm to the children, of allowing the parent-
child relationship to continue are more severe than the consequences
of termination."' 0 9 The court found that the burden was not met be-
cause the state failed to specify the harm caused by the parent-child
relationship while much evidence was presented of the harm caused
by the separation." 0 Therefore, the state had no compelling interest,
and the termination was an unconstitutional intervention into the Al-

101. 406 F. Supp. at 21.
102. Id.
103. Id.
104. Id. at 22.
105. Id.
106. Id.
107. Id.
108. Id. The court distinguished permanent termination from the proceedings for

immediate emergency removal in its analysis of substantive due process.
109. Id. at 23.
110. Id.
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sagers' family life.111

Substantive due process concerns in termination cases in Ne-
braska have mirrored the two contentions pressed in Alsager. In In
re Interest of Holley,112 the juvenile court terminated Ann and Har-
old Holleys' parental rights under section 43-209(5). The Holleys ap-
pealed. 113 Their first assignment of error was that the statute was
unconstitutional because it violated their rights to due process in two
respects: it did not require the state to demonstrate a compelling in-
terest before intruding into the protected area of family relations,114

and it failed to require that the state use the least imposing means to
protect that interest.1 1 5

Quoting the Alsager test for the sustenance of a compelling state
interest, 116 the court admitted that the statute did not "use the magic
words 'actual or imminent harm to the child' but found it "neither
necessary nor even appropriate that the statute be so worded."1 1 7 Be-
cause the mental deficiency had to render the parent unable to exe-
cute parental duties to become a ground for termination under the
statute, it was plain to the court that a compelling interest was re-
quired. 118 The opinion alternatively cited State v. Metteer,119 which
said that "protecting minor children from serious abuse and serious
neglect" is a proper state interest,120 as an example of a judicial con-
struction of the statute to counter arguments that the interest should
be required to appear literally in the statute. 121 The court found that
the statute required a compelling state interest.122

The appellants in Holley argued in the alternative that even if
the statute did enunciate a compelling interest, it did not require the
least drastic remedy.123 The court noted that Ann and Harold Holley
had been given ample opportunity to rehabilitate and that the termi-
nation of their rights by the juvenile court clearly occurred as a last
resort.124 In In re Interest of Hill,125 section 43-209 was interpreted

111. Id. at 24. In a footnote, the court declined to determine whether the state had
taken the least restrictive alternative because of a lack of knowledge of the alterna-
tives available or possible. Yet, the court reiterated that the state must use the least
intrusive means to protect its interest. Id. at n.19.

112. 209 Neb. 437, 308 N.W.2d 341 (1981).
113. Id. at 438, 308 N.W.2d at 343.
114. Id. at 442, 308 N.W.2d at 345.
115. Id. at 444, 308 N.W.2d at 346.
116. Id. at 442, 308 N.W.2d at 345.
117. Id. at 443, 308 N.W.2d at 345.
118. Id.
119. Id.
120. 203 Neb. at 522, 279 N.W.2d at 378.
121. 209 Neb. at 444, 308 N.W.2d at 345.
122. Id.
123. Id. at 444, 308 N.W.2d at 346.
124. Id. at 445-46, N.W.2d at 346.
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to justify termination "only when that appears to be required and no
other reasonable alternative exists. ' 126 The court elaborated on the
statute's receptivity to less restrictive alternatives in Metteer 127 in
the court's discussion of the construction of the word "may. ' 128

While the appellants in Metteer implied that the word "may" allowed
for discretional abuses, the court in Metteer found the word gave the
judge the ability to weigh the possible corrective measures available
in the decision whether or not to terminate the parents' rights. 1 29

This view was picked up again in Holley where the court said that
"[t]here is nothing in the Nebraska termination statute which pre-
vents a court from devising unique foster care and visitation arrange-
ments . . . as opposed to total termination of parental rights."' 30

It is clear that section 43-209 is not to be narrowly viewed as a
termination statute; it has the built-in flexibility to allow other reme-
dies to families falling into one of six specific categories of proscribed
behavior which compel temporary intervention, although not perma-
nent termination. In this manner, parents' rights to substantive due
process are guarded by the statute's ability to utilize the least drastic
remedy.

Procedural Due Process

The Alsagers' first procedural due process claim alleged insuffi-
cient notice.13 ' The second concerned the standard of proof used by
the juvenile courts to reach the decision to permanently terminate
the Alsagers' parental rights.132 Under the authorization of section
232.46 of the Code of Iowa, the state court utilized a preponderance of
the evidence standard. 33 The federal court found merit in the Al-
sagers' argument that, due to the fundamental nature of the rights
involved, the fitting standard was that of clear and convincing
proof.' 34 Requiring that a more stringent evidentiary standard be
met before finding grounds for termination afforded the Alsagers' pa-
rental rights more protection from intervention without unduly bur-

125. 207 Neb. 233, 298 N.W.2d 143 (1980).
126. Id. at 239, 298 N.W.2d at 146.
127. 203 Neb. at 521, 279 N.W.2d at 378.
128. Id.
129. Id.
130. 209 Neb. at 444-45, 308 N.W.2d at 346.
131. 406 F. Supp. at 24. Although this claim was one of the two dispositive issues

decided upon appeal, 545 F.2d at 1137, the issue is beyond the scope of this Note's
discussion.

132. 406 F. Supp. at 24.
133. Id. at 25.
134. Id. See also Comment, King Solomon's Court: Reconciling the Interests of

Parent, Child and State Under Mass. Gen. Laws ch. 119, 15 NEw ENG. L. REV. 853, 874
(1980).
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dening the state. 35

The Nebraska Supreme Court has been outspoken in its view
that grounds for permanent termination of parental rights under sec-
tion 43-209 require an affirmative showing of parental unfitness sup-
ported by clear and convincing evidence. 136 For temporary removal,
section 43-206.03(3) set the required standard of proof under sections
43-202(1) and (2) as a preponderance of the evidence. 137 A failure to
meet these standards would result in a violation of the parents' right
to that process which is due.

With respect to a family's fundamental right to privacy and au-
tonomy, it is clear that the Nebraska Supreme Court recognizes that
child protection statutes must operate in a manner that affords that
right a great deal of security. In sum, the statutory scheme must be
sufficiently specific to protect parents' rights from the dangers of
obfuscation;138 it must serve to shelter a valid and compelling state
interest and do so via the least restrictive means;139 finally, it must
ensure that a fitting evidentiary standard of proof is met.1 40

FACTS AND HOLDING

In re Interest of Hochstetler

The majority opinion describes Mrs. Hochstetler as "an intelli-
gent, haughty, articulate, aggressive, and abrasive woman who has
been convicted of a crime. 1 41 While serving her twenty-day sen-
tence for exercising control over property owned by another, the De-
partment of Public Welfare took custody of her three children. 142 At
the end of the twenty days, the two older children were reluctant to
return home to their mother. 43 A caseworker called the Greeley
County Court, and the judge directed that the children should re-
main under the Department of Public Welfare's care.144

The state petitioned the county court to terminate Mrs. Hoch-
stetler's parental rights. 145 The state argued that section 43-202(1),

135. 406 F. Supp. at 25.
136. See, e.g., Hill, 207 Neb. at 239, 298 N.W.2d at 146; State v. Hamilton, 204 Neb.

537, 541, 283 N.W.2d 66, 69 (1979); State v. Souza-Spittler, 204 Neb. 503, 510, 283 N.W.2d
48, 52 (1979).

137. NEB. REV. STAT. § 43-206.03(3) (Reissue 1978). This section has been repealed
and transferred to NEB. REV. STAT. § 43-279(2) (Cum. Supp. 1982).

138. See notes 68-100 and accompanying text supra.
139. See notes 112-30 and accompanying text supra.
140. See notes 136-37 and accompanying text supra.
141. 215 Neb. 546, 551, 339 N.W.2d 916, 919 (1983).
142. Id. at 548, 339 N.W.2d at 917.
143. Id.
144. Id. at 548, 339 N.W.2d at 917-18.
145. Id. at 546-47, 339 N.W.2d at 917.
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(2)(b), (c) and (e) applied to the children; that because the children
were included under section 43-202 (1) and (2), the court may grant
custody to the Department of Public Welfare, in accord with the pro-
visions of section 43-208.146 Alleging that Mrs. Hochstetler was un-
able to execute her parental duties due to mental illness, the state
sought termination of her rights to her three children under section
43-209(5) .147

The county court held that Mrs. Hochstetler was not proven to
be mentally ill within the meaning of section 43-209(5).148 However,
the county court found specifically that the "appellant refuse[d] to
provide proper or necessary care for the mental health, morals, and
well-being of said children, and [that said children were] in a situa-
tion injurious to the mental health and morals of said children. 1 49

The court held that these circumstances brought the children under
the provisions of section 43-202(2)(c) and (e), 150 and, therefore, the
Department of Welfare could retain custody under section 43-208.151

Mrs. Hochstetler appealed.15 2

The Nebraska Supreme Court's opinion is pregnant with exam-
ples of Mrs. Hochstetler's abnormalities. 153 Acknowledging her pro-

146. Id. at 547, 339 N.W.2d at 917.
147. Id. at 546-47, 339 N.W.2d at 917.
148. Id. at 547-48, 339 N.W.2d at 917.
149. Id. at 555, 339 N.W.2d at 921 (quoting lower court opinion).
150. Id. at 548, 339 N.W.2d at 917.
151. Id. at 547, 339 N.W.2d at 917.
152. Id. at 554, 339 N.W.2d at 920.
153. See id. at 548-49, 339 N.W.2d at 918.

Mrs. Hochstetler is, to say the least, a highly eccentric person. Even her heri-
tage is in dispute. She claims to be of Native American extraction of the
Kwakiutl Tribe. She has so told her children and encouraged them to take
pride in the fact. Her brother testified that his sister's claim of such heritage
is not true. We are not certain whom to believe in this regard.

Mrs. Hochstetler has told her children that she was involved in military
intelligence matters, operating as an agent active in foreign espionage. There
is evidence that she has at various times claimed to have been imprisoned in
the Soviet Union along with Boris Pasternak .... She has told other persons
that she owned and was tending a herd of buffalo. Such was not the case....

Mrs. Hochstetler has claimed to her children to have some sort of super-
natural powers, due to her Indian heritage, which give her the ability to repair
television sets, ripple water, and change the color of objects by merely gazing
at them.

Mrs. Hochstetler is a prime example of D. Tocqueville's characterization
of the American people as a litigious one, and apparently is willing to institute
legal proceedings against anyone she considers to have infringed upon her
legal rights.

Id. The court also noted that "Mrs. Hochstetler has been diagnosed as having a para-
noid personality disorder, which is characterized by an overwhelming sense of suspi-
cion of the motivations of those around her." Id. at 550, 339 N.W.2d at 918. "There is
also testimony, small wonder, by a social worker that the suspicions of Mrs. Hochstet-
ler have been in part kindled by the State's efforts to take her children from her." Id.
at 551, 339 N.W.2d at 919.
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lific eccentricities, the majority could not conclude that her behavior
"cause[d] such chaos and stress in the family life as to make it harm-
ful to-the emotional health of the children.' 15 4 While noting that her
behavior did not conform to society's norms, the majority stated that
"[n]owhere is there authority to deprive her of the custody of her
children solely on that account.' 5 5 The court, therefore, never ac-
quired the jurisdiction needed to allow the Department of Public
Welfare to obtain custody. 156

The dissent would have affirmed the county court's findings that
the children were under the court's jurisdiction 57 and Mrs. Hoch-
stetler's behaviors injured her children's mental health.'5 8 After ad-
ding to the narrative of the appellant's bent toward the bizarre, 159

Judge Grant wrote that "[s]uch conduct . . . goes far beyond excusa-
ble eccentricity and, in my judgment, constitutes sufficient evidence
in itself to make a court wary of entrusting the[se] children to
her.' 160 He also pointed to testimony of a physician who cared for
the oldest child's ulcer and who was of the opinion that the condition
was stress-related' 6 ' as well as to other testimony by a clinical psy-
chologist who concluded that "it would be destructive for all con-
cerned for them to try to be together at this point."'162 Judge Grant
concluded with his belief that mental abuse is at least as serious as
physical abuse and that section 43-202 should protect children's
mental well-being.' 63

ANALYSIS

Sound legislation must be more than empathic; it must be prag-
matic. If section 43-202 is to count among its functions the protection
of children from emotional harm, it must do so by means compatible
with constitutional safeguards afforded the fundamental rights of the

154. Id. at 551, 339 N.W.2d at 919.
155. Id. at 552, 339 N.W.2d at 919.
156. Id.
157. Id. at 559, 339 N.W.2d at 923.
158. Id. at 555, 339 N.W.2d at 921.
159. The dissent added the following: Under oath, Mrs. Hochstetler testified that

John Lester Hochstetler was the father of her children and that he had been killed in
Vietnam. Id. at 556, 339 N.W.2d at 921. "Later in the trial, Lester Hochstetler testified
that he had been married to appellant . . . until their divorce .... His appearance in-
dicated that he was not dead. Other documentary evidence proved, beyond any doubt,
that he was not the father of the children." Id. at 557, 339 N.W.2d at 922. Justice
Grant wrote "[s]uch statements were direct lies to her children concerning their par-
entage, and are, in my judgment, deplorable." Id.

160. Id. at 557-58, 339 N.W.2d at 922 (emphasis added).
161. Id. at 558, 339 N.W.2d at 922.
162. Id.
163. Id. at 559, 339 N.W.2d at 923.
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family. Clarifying what kinds of interests and parameters are in-
volved when the state attempts to guard a child's psychological integ-
rity will facilitate the discussion of some concerns about the viability
of sections 43-202(c) and (e) as an emotional maltreatment statute in
the context of the due process and vagueness rigors it faces.

The state's interest when intervening between parent and child
is as a protector of the rights of the child.164 Neglect and abuse stat-
utes, such as section 43-202, codify children's rights to certain paren-
tal actions and omissions and allow the state to assert them on a
child's behalf.165 Although there would be little argument against se-
curing noncontroversial and basic needs such as food, shelter,
medicine, and clothing by means of a statute, matters less universally
agreed upon, such as having parents who do not engage in extramari-
tal encounters or who are always truthful, are more closely aligned
with parenting preferences rather than important interests requiring
protectionistic state intervention. 166

Harm can be defined as "the invasion of an interest.' 67 When
the interest invaded has been deemed basic, necessary, or important
enough to become protected by law, a state may properly react to
that invasion. If a statute, to prevent harm to children, gives children
a right to a parent's positive acts, parents whose behavior does not
conform to the statute have invaded their children's interests; 68 this
statute's standards are behavior-based. 169 When a statute protects
children by prohibiting certain conditions that are injurious to them,
the interest is invaded when the injurious condition occurs; 70 this is
indicative of a harm-based statute.171 A court may then acquire juris-
diction when either a certain parental behavior is evident or when a
type of statutorily prohibited harm is present, depending on the focus
of the statute.

A criticism of behavior-based statutes is that they may allow in-
tervention where the child has actually not been affected and cause
more harm by the intervention than was in fact present. 7 2 The ef-
fect becomes that of policing parental conduct, not protecting or ben-
efiting the child.173 It would be reductionistic, however, to say that

164. See note 15 supra.
165. Id.
166. See L. HOULGATE, supra note 14, at 133. Neglect statutes are an improper

means of promulgating middle-class values. Id. at 134.
167. Id. at 132.
168. See notes 16-20 and accompanying text supra.
169. See notes 34-35 and accompanying text supra.
170. See notes 16-20 and accompanying text supra.
171. See note 39 and accompanying text supra.
172. See notes 36-38 and accompanying text supra.
173. S. KATz, supra note 2, at 65.
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behavior-based statutes are always improper. Certain types of behav-
iors are sufficiently causally-related to harms to children that such
harm may be predicted with certainty.174 When such a behavior-
harm correlation exists, the statute focusing upon the parental be-
havior is properly protecting an interest.

Harm-based statutes may similarly allow for unwarranted inter-
vention. To allow intervention wherever harm is evident may permit
a state to become involved where a child uses inappropriate language
or has a simple accident. Here again, there is the possibility that the
state may cause greater harm by interfering than if it had allowed
the family to deal with these problems on its own. 175

In Hochstetler, the lower courts determined that the three Hoch-
stetler children fit the definitions of section 43-202 (2)(c) and (e) and
handed over the custody of the children to the Department of Wel-
fare.176 Section 43-202 provided that the juvenile court shall have ju-
risdiction over any child as follows: "(2)(c) whose parent ...
neglects or refuses to provide proper or necessary subsistence, educa-
tion, or other care necessary for the health, morals, or well-being of
such child; . . . or (e) who is in a situation . . . dangerous to life or
limb, or injurious to the health or morals of such child.' '1 77

The lower court found specifically that Mrs. Hochstetler "re-
fuse[d] to provide proper or necessary care for the mental health,
morals, and well-being of said children, and [that said children]
[were] in a situation injurious to the mental health and morals of said
children.' 1 78 This application of section 43-202(2) to the Hochstetler
family is illustrative of the two focuses - behavior-based and harm-
based - that abuse/neglect statutes commonly take. The first lower
court finding under subsection (c) determined that Mrs. Hochstetler's
behavior and omissions placed her children within the statute's
bounds; the second court, under subsection (e), observed the chil-
dren's situation with an eye to possible harm. Keeping this model in
mind may be useful when examining the capabilities of section 43-202
to survive due process attacks as an emotional neglect statute.

VAGUENESS

The Alsager opinion warned of three dangers that vague statutes
may precipitate: the failure to supply fair warning, the impermissible
delegation of discretion, and the inhibition of the exercise of a consti-

174. See note 35 and accompanying text supra.
175. See notes 40-41 and accompanying text supra.
176. See notes 150-51 and accompanying text supra.
177. NEB. REV. STAT. § 43-202 (Reissue 1978).
178. 215 Neb. at 555, 339 N.W.2d at 921 (quoting lower court opinion).
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tutionally protected right.179 As applied by the lower courts in Hoch-
stetler, the standards implemented by section 43-202(2)(c) and (e) to
protect the children's emotional well-being bear an unhealthy resem-
blance to the statute found unconstitutionally vague by the Alsager
court. Section 43-202 has survived vagueness attacks in the past; 80

however, when the child's interest that the state is protecting is emo-
tional in nature, an uncertainty not found in physical abuse and ne-
glect cases is interjected into the situation, an uncertainty which may
make the statute vulnerable to a void-for-vagueness attack.

The two standards supplied by the Iowa statute found void by
the Alsager court were "necessary parental care and protection," and
"conduct. . . detrimental to the physical or mental health or morals
of the child."'18 The first standard, "necessary parental care and pro-
tection", clearly used the parents' conduct in caring for their children
as a basis for determining the statute's application and was therefore
behavior-based. The second standard judged the conduct according to
the detrimental effect on the child and was therefore harm-based.
The court found that an ordinary person would not be able to discern
what conduct the statute prohibited, 8 2 that the language invited ar-
bitrary judicial discretion, 8 3 and that the lack of clarity may inhibit
parents from fully exercising their constitutional rights.'8 4

The subsections of section 43-202 activated by the lower courts to
acquire jurisdiction in Hochstetler used substantially similar lan-
guage. Mrs. Hochstetler was said to have failed "to provide proper or
necessary care for the mental health, morals, and well-being of said
children, and [that said children] [were] in a situation injurious to
[their] mental health .... ",185 Both the Iowa and Nebraska statutes
spoke of proper parental care and the detrimental or injurious effect
on the children's mental health.

The Nebraska Supreme Court in State v. Metteer defended the
use of general terms, such as "proper parental care", in section 43-202
by stating that, when the statute is read as a whole, it sufficiently de-
fined these terms.'8 6 In what may have been an attempt at providing
a judicial construction of these general terms, the court listed "pro-
viding a home, support, subsistence, education, and other care neces-
sary for the health, morals, and well-being of the child" as specifics

179. 406 F. Supp. at 18.
180. See notes 79-100 and accompanying text supra.
181. 406 F. Supp. at 18.
182. Id.
183. See notes 71-76 and accompanying text supra.
184. See notes 77-78 and accompanying text supra.
185. 215 Neb. at 555, 339 N.W.2d at 921 (quoting lower court opinion).
186. See notes 88-89 and accompanying text supra.
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of parental responsibilities.18 7 Metteer could be said to clarify what
care the court considers necessary for a child's physical needs to be
met. However, the phrases implemented by the lower courts in
Hochstetler - care necessary for the health, morals, and well-being
- to justify intervening because of emotional considerations were
not clarified in Metteer. They were merely recited.

Since all courts found that Mrs. Hochstetler met her children's
minimal physical needs, 8 8 the statutes, when read as a whole, must
define its general terms such as "parental responsibilities" and
"proper care" as to what care it requires for the children's emotional
needs to be met or be subject to an attack similar to the one success-
fully waged in Alsager. Specifying the care considered necessary for
physical needs by the statute may not have put Mrs. Hochstetler on
notice of what conduct was required or proscribed in the court's eyes
for her children's emotional health.

Metteer propounded that a statute fulfills its constitutional re-
quirement of certainty when it utilizes ordinary terms adequately in-
terpreted by common usage in the light of history and culture and
when its terminology is comrnly grasped.'8 9 When the term in
question is "proper or necessary care" for a child's emotional health,
the statute, as applied to emotional interests, arguably may fail to
meet a constitutional level of certainty.

Due to the fact that human physical needs are rather universal, a
great deal of commonality exists as to how those needs may be met.
This is not necessarily so in the case of emotional needs; what may
devastate one child may merit a shrug from another. There is no
common position shared among those learned in child psychology as
to what constitutes children's emotional needs, what are the symp-
toms of emotional harm, or what causes psychological harm.190

There is no widely accepted definition of what behaviors constitute
emotional abuse or neglect. 191 A statute requiring proper or neces-
sary care for children's mental health uses terms neither commonly
graspable nor adequately interpreted by common usage because the
meaning of its terms is clouded by theorists' widely divergent opin-
ions.192 Because of a lack of knowledge about what causes emotional
harm, there is similar uncertainty about what circumstances are inju-
rious to a child's emotional integrity.

The standards supplied by section 43-202(2)(c) and (e) used in

187. See note 88 supra.
188. 215 Neb. at 559, 339 N.W.2d at 923.
189. 203 Neb. at 521, 279 N.W.2d at 378.
190. See notes 23-27 and accompanying text supra.
191. See notes 21-31 and accompanying text supra.
192. See notes 21-27 and accompanying text supra.
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the lower courts and the dissenting opinion of the supreme court to
find improper care and emotional harm lack certainty in light of the
academic discord surrounding the demands of the human psyche.
The standards are prone to the application of individual judge's "folk
psychology"'193 and fail to provide guidelines for parents to curb their
conduct. Arbitrary discretion and lack of notice are two reasons
courts use the void-for-vagueness doctrine to declare statutes
unconstitutional.1

94

Substantive Due Process

The state must have a compelling interest to intervene in the
constitutionally protected relationship between parent and child.195

The interest claimed by the state must also outweigh the interest the
family has in privacy and autonomy; in other words, the harm pre-
vented or avoided by the state's intervention must be greater than
the harm caused by the intervention.' 6 The approach to protection-
istic statutes as harm-based or behavior-based may lend some insight
into possible applications of sections 43-202(2)(c) and (e) that may vi-
olate a family's rights to substantive due process.

The court in State v. Metteer recognized that the state has a com-
pelling interest in protecting family members from serious abuse and
neglect.1 97 In re Interest of Holley stated that a statute need not use
words directly alluding to that interest but may do so indirectly;198

for example, Holley involved statutory language that required an af-
firmative showing that a parent was unable to execute his or her pa-
rental duties before intervening, indirectly linking the state's interest
in protecting children from neglect to the statute. 99

1. Behavior-Based Statutes

Behavior-based statutes work most smoothly where there is a
high degree of correlation between parental conduct and harm to the
child. 20 0 In situations where that correlation is weaker, the statute
may overregulate and impermissibly police parental behavior.201 For
example, one may state with certainty that proper care under section
43-202 (2)(c) requires that a parent regularly provide a child with bal-

193. L. HOULGATE, supra note 14, at 130.
194. See note 68 and accompanying text supra.
195. 406 F. Supp. at 23.
196. Id.
197. 203 Neb. at 552, 279 N.W.2d at 378.
198. 209 Neb. at 443, 308 N.W.2d at 345.
199. See note 118 and accompanying text supra.
200. L. HOULGATE, supra note 14, at 130.
201. See note 36 and accompanying text supra.
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anced meals. A child allowed to eat its birthday cake for dinner and
skip the vegetables once a year may not suffer any harm from this
lack of proper parental care. If the state's interest is protecting the
child from harm, a statute which allows intervention because a par-
ent's behavior falls within a certain category, whether or not the be-
havior is actually injurious, violates substantive due process. The
presence of harm, not of certain parental behaviors, indicates a valid
state interest.

In physical abuse and neglect, the causal relationship between
certain parental behaviors and harms to children warrants the pas-
sage of behavior-based statutes.20 2 However, the causal relationship
between parental behaviors and harmful emotional effects upon chil-
dren is ill-defined. The dissent in Hochstetler set out at length Mrs.
Hochstetler's behavior that it considered reprehensible;20 3 yet the
causal relationship of her actions, such as misleading the children as
to their paternity or her perjuring of herself,20 4 to emotional harm to
her children had not been established. To have intervened on the ba-
sis of this behavior might have been effectively to regulate her con-
duct greatly, while not in any way protecting the children.20 5 The
state's interest not only fails but may, by unwarranted intrusion,
cause harm where none previously existed.20 6

2. Harm-Based Statutes

The Alsager test recognized in Holley required that for an inter-
est to be compelling the harm prevented must be greater than the
harm caused by the intervention.20 7 This is most sensibly applied to
harm-based statutes such as section 43-202(2)(e). The lower courts in
Hochstetler justified intruding into the Hochstetler family in order to
protect the children from a situation injurious to their mental
health.20 8 In physical abuse/neglect situations, the before-interven-
tion and after-intervention observations of an injured child and a
healed child or of a malnourished child and a healthy child could pro-
vide measurable assurances that the intervention was truly beneficial
and the state's interest compelling. In an emotional abuse/neglect
situation, the changes are rarely observable; the literature provides
much warning about the emotional harm caused by "psychological
orphaning," that is, by moving a child through the revolving doors of

202. L. HOULGATE, supra note 14, at 130.
203. See note 159 and accompanying text supra.
204. 215 Neb. at 557, 339 N.W.2d at 922.
205. See note 36 and accompanying text supra.
206. See note 37 and accompanying text supra.
207. See notes 109, 116 and accompanying text supra.
208. 215 Neb. at 555, 339 N.W.2d at 921 (quoting lower court opinion).
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the foster care and institutional care systems.20 9 Both intervention
and nonintervention can be detrimental to the emotional health of
the child in an emotional abuse situation; yet where there is little
tangible evidence, in the absence of some physical manifestation, it is
difficult to show that the state's interest in removing a child is
compelling.

210

The regulation of a parent's behavior deemed improper to care
for a child's mental health may allow intervention without harm hav-
ing occurred. The state may have no interest.211 If there is harm, it
may not reach a level compelling enough to justify removal of the
child, due to a lack of certainty about the removal's benefit.212 In
both instances, intervention would violate the family's right to sub-
stantive due process. In sum, for the state to manifest a proper inter-
est, (1) there must be a harm,213 and (2) the harm must be of such
degree to assure that intervention protects a child from more harm
than is caused.214 A harm-based statute with a basis of intervention
defined in terms of specific harms would be the most appropriate in
an emotional abuse situation.

Procedural Due Process

A parent has a right to that process which is due when an impor-
tant interest, such as right to custody, is threatened. In a case of al-
leged emotional maltreatment, the most obvious procedural difficulty
is evidentiary in nature. This is at the crux of the disagreement be-
tween the majority and minority opinions in Hochstetler.

How does one observe a harmed psyche? In Hochstetler, there
was no observable harm suffered by all three children.2 15 The major-
ity found "no showing" that the three children were in a situation in-
jurious to their mental health;21 6 the fact that Mrs. Hochstetler's
behavior was bizarre did not convince the majority that emotional
harm to the children had occurred. The majority reversed because it

209. For a discussion of the psychological effects of the foster care system on chil-
dren, see generally J. GOLDSTEIN, A. FREUD & A. SOLNIT, BEYOND THE BEST INTERESTS
OF THE CHILD (1973).

210. In Hochstetler, the dissenting opinion mentioned that the eldest of the three
children had an ulcer that appeared to be stress related. 215 Neb. at 558, 339 N.W.2d at
922. All three children were exposed to stress due to the trauma of being in court and
in foster care. The opinion contains no indication of evidence that Mrs. Hochstetler's
behavior caused the ulcer. A statute mandating removal and state intervention into all
families where children have ulcers may be viewed by most persons with disfavor.

211. See note 36 and accompanying text supra.
212. 406 F. Supp. at 23.
213. See note 120 and accompanying text supra.
214. 406 F. Supp. at 23.
215. 215 Neb. at 550, 339 N.W.2d at 918.
216. Id. at 552, 339 N.W.2d at 919.

1985]



CREIGHTON LAW REVIEW

found "no authority" to remove the children from their parent solely
on the basis of eccentric conduct. 217

The dissent recognized some conflicting opinions by doctors
about possible mental harm but focused most of its attention on the
appellant's outrageous behavior.2 18 To the dissent, the evidence of
harmful parental behaviors was "overwhelming"; 219 some of the be-
haviors "in themselves" were considered sufficient "to make the
court wary" of entrusting the care of her children to Mrs.
Hochstetler.

220

The majority opinion, compatible with the evidentiary problems
of establishing a causal link between emotional harm and parental
behaviors and the ambiguity due to the lack of clear diagnostic symp-
toms of emotional maltreatment, refused to infer that emotional
harm resulted from the odd behavior of the mother and denied the
state jurisdiction without further proof of harm. The dissent takes
what seems to be a causal leap of questionable documentation from
bizarre parental behavior to a finding of emotional harm and asserts
a finding of jurisdiction and grounds for temporary removal based
only upon parental behavior.

The majority in Hochstetler set up a substantial evidentiary hur-
dle for the state when it relies upon behavior-based statutes to
prevent emotional maltreatment of children. It requires either a
(1) "showing" of harm or (2) proof that the parental conduct actually
caused such a disruption in the child's behavior that a causal link be-
tween parental conduct and emotional harm is reasonably certain.

CONCLUSION

The majority opinion in In re Interest of Hochstetler assumed a
conservative, nonreactionary posture allowing for a broad tolerance
of different parenting behaviors. While it did not deny that a state
has an interest in protecting children from emotional maltreatment,
it is possible to infer that section 43-202 has several serious constitu-
tional inadequacies to be overcome if children are to be protected
from mental harm.

The statutory grounds as proposed by Professor Michael Wald
would allow intervention where the "child is suffering serious emo-
tional damage, evidenced by severe anxiety, depression or with-
drawal, or untoward aggressive behavior towards others, and her
parents are unwilling to provide . . . or permit, necessary treatment

217. See note 155 and accompanying text supra.
218. See notes 159-162 and accompanying text supra.
219. 215 Neb. at 555, 339 N.W.2d at 921.
220. See note 160 and accompanying text supra.
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for her. '22 1 This harm-based approach utilizes the most widely ac-
cepted symptoms of emotional harm in certain, diagnostic terms that
most clearly evidence that the child is suffering from emotional
harm. It sufficiently limits the scope of the harm to be prevented to
situations where intervention will procure a positive result. It im-
poses on the parent only the duty to provide treatment for the
child;222 it does not attempt to proscribe behaviors not closely corre-
lated with the harm. A behavior-based statute should, most wisely,
await the day when research provides a link that establishes some
certainty between specific parental behaviors and harms to the child
in a manner that a statute could effectively, constitutionally incorpo-
rate.

Cheryl M. Kessell- '86

221. Wald, State Intervention on Behalf of "Neglected" Children: Standards for
Removal of Children from Their Homes, Monitoring the Status of Children in Foster

Care, and Termination of Parental Rights, 28 STAN. L. REV. 623, 701 (1976).
222. L. HOULGATE, supra note 14, at 136.




