
LABOR LAW-HAS THE SUPREME COURT PUT OUT THE FIRE ON

COURT ORDERED AFFIRMATIVE ACTION?: Firefighters Local
Union No. 1784 v. Stotts, 104 S. Ct. 2576 (1984)

INTRODUCTION

The issue of racial inequality has been a prevalent source of fric-
tion throughout much of United States history,' so much so that the
phrase "race discrimination" has virtually achieved clich6 status.2

The employment market, in particular, demonstrates a highly visible
form of racial discrimination.3 Historically, minorities have faced dis-
criminatory practices in regard to compensation for equal work, hir-
ings, promotions, and job training.4 Not until the passage of Title VII
of the Civil Rights Act of 19645 did Congress expressly prohibit dis-
criminatory employment practices.6 In particular, section 703(a) of
Title VII made it unlawful for an employer to discriminate against an
employee "because of such individual's race, color, religion, sex, or
national origin."'7

During consideration of the Civil Rights Act, concern arose as to
the effect the Act would have on established seniority systems.8

United States Senators Stennis and Hill declared that the Act would
destroy seniority in employment.9 In response to this concern, sec-

1. Note, The Sixth Circuit Holds that Judicially Imposed Racial Quotas Take
Precedence Over a Seniority System, Stotts v. Memphis Fire Dept 679 F.2d 541 (6th
Cir. 1982), 11 FLA. ST. U. L. REv. 677 (1983) [hereinafter cited as Judicially Imposed
Racial Quotas].

2. Edwards, Affirmative Action or Reverse Discrimination: The Head and Tail
of Weber, 13 CREIGHTON L. REv. 713 (1980).

3. See id. at 714.
4. See id.
5. Pub. L. No. 88-352, 78 Stat. 241 (1964) (codified in 42 U.S.C. § 2000e - 2000e-17

(1982)).
6. Judicially Imposed Racial Quotas, supra note 1, at 677.
7. The Civil Rights Act of 1964 § 703(a), 42 U.S.C. § 2000e-2(a) (1982). Section

703(a) provides:
§ 2000e-2. Unlawful employment practices
(a) Employer practices

It shall be an unlawful employment practice for an employer -
(1) to fail or refuse to hire or to discharge any individual, or otherwise to dis-
criminate against any individual with respect to his compensation, terms, con-
ditions, or privileges of employment, because of such individual's race, color,
religion, sex or national origin; or
(2) to limit, segregate, or classify his employees or applicants for employment
in any way which would deprive or tend to deprive any individual of employ-
ment opportunities or otherwise adversely affect his status as an employee,
because of such individual's race, color, religion, sex, or national origin.
8. Judicially Imposed Racial Quotas, supra note 1, at 678.
9. Note, Employment Discrimination and the Seniority System Exception:
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tion 703(h)' ° was enacted." This section protects bona fide seniority
systems, providing that the system does not exist with the intent to
discriminate.

12

In addition, Congress was also concerned with providing reme-
dial powers to the courts and enunciating the extent to which the
courts could utilize these powers.' 3 Section 706(g) of Title VII 1 4 was
enacted to provide the courts with the power to award affirmative re-
lief or "other equitable relief as the court deems appropriate" in
cases of employment discrimination.' 5

The possibility of conflict between sections 706(g) and 703(h)
arose because Congress addressed both the concerns of seniority sys-
tems proponents along with the express grant of remedial powers to
the courts' powers. 16 Specifically, confusion arises as to whether a
district court may order affirmative relief in favor of a class of minor-
ity employees when that relief contradicts the layoff provisions of a
collectively bargained seniority plan.17 The United States Supreme
Court, in Firefighters Local Union No. 1784 v. Stotts,18 addressed the
controversial issue of which provision, section 706(g) or section
703(h), overrides the other when there has not been a showing of ac-
tual discrimination.19 This Note discusses the development and scope
of sections 706(g) and 703(h) and analyzes whether the Court's reli-

American Tobacco Co. v. Patterson, 36 S.W.L.J. 1039, 1042 n.31 (1982) [hereinafter cited
as the Senority System Exception].

10. 42 U.S.C. § 2000e-2(h) (1982).
11. Judicially Imposed Racial Quotas, supra note 1, at 678.
12. The Seniority System Exception, supra note 9, at 1044.
13. Judicially Imposed Racial Quotas, supra note 1, at 677.
14. 42 U.S.C. § 2000e-5(g) (1982) provides:

If the court finds that the respondent has intentionally engaged in or is
intentionally engaging in an unlawful employment practice charged in the
complaint, the court may enjoin the respondent from engaging in such unlaw-
ful employment practice, and order such affirmative action as may be appro-
priate, which may include, but is not limited to, reinstatement or hiring of
employees, with or without back pay (payable by the employer, employment
agency, or labor organization, as the case may be, responsible for the unlawful
employment practice), or any other equitable relief as the court deems appro-
priate. Back pay liability shall not accrue from a date more than two years
prior to the filing of a charge with the Commission. Interim earnings or
amounts earnable with reasonable diligence by the person or persons discrimi-
nated against shall operate to reduce the back pay otherwise allowable. No
order of the court shall require the admission or reinstatement of an individ-
ual as an employee, or the payment to him of any back pay, if such individual
was refused admission, suspended, or expelled, or was refused employment or
advancement or was suspended or discharged for any reason other than dis-
crimination on account of race, color, religion, sex, or national origin or in vio-
lation of section 2000e-3(a) of this title.

15. Id.
16. See Judicially Imposed Racial Quotas, supra note 1, at 677.
17. See generally id. at 678 and 685-86.
18. 104 S. Ct. 2576 (1984).
19. Judicially Imposed Racial Quotas, supra note 1, at 678.
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ance on Title VII was necessarily relevant to the factual setting in
Stotts.2° The discussion of the relevance of Title VII will focus on
two major themes: first, whether the case should have been vacated
for mootness; and second, whether the court ordered affirmative
remedy in the form of a preliminary injunction should have been
judged by Title VII standards when no Title VII violations were
present.

FACTS AND LOWER COURT HOLDING

In 1974, the United States Department of Justice filed Title VII,
section 1981, and section 1983 actions against the City of Memphis,
Tennessee.21 In particular, the Department of Justice alleged that
the city's fire department and various other city departments had en-
gaged in hiring and promoting practices that discriminated on the ba-
ses of race and sex.22 The city denied the allegations but
subsequently agreed to settle the matter with the Department of Jus-
tice in the form of a consent decree (the 1974 decree).23

The 1974 decree provided that it was not, by any terms, an ad-
mission by the city of any discrimination.24 The city, however, did ac-
knowledge that its past hiring and promotion practices may have
raised an inference of race and sex discrimination.25 Rather than
placing guilt on any one party, the 1974 decree sought to remedy any
disadvantage that blacks and women may have received as a result of
the city's past employment practices.26 To remedy this, the city
agreed to a long-term increase in minority representation in each job
classification so that each class would be proportionate to the per-
centage of minority representation in the civilian labor force of
Shelby County.2 7 To attain this long range goal, the city agreed to
fill at least fifty percent of all vacancies with qualified black appli-
cants.28 No specific percentage interim goals were set in the area of

20. 104 S. Ct. at 2595 n.4 (Stevens, J., concurring).
21. Stotts v. Memphis Fire Dept., 679 F.2d 541, 546-47 (6th Cir. 1982), rev'd, 104 S.

Ct. 2576 (1984).
22. Id. at 547.
23. Judicially Imposed Racial Quotas, supra note 1, at 678. See also Stotts, 679

F.2d at 570-73 app. (for a copy of the 1974 decree).
24. Judicially Imposed Racial Quotas, supra note 1, at 678.
25. Stotts, 679 F.2d at 570-71, states:
The City of Memphis denies it has heretofore engaged in any pattern or prac-
tice of discrimination in hiring or promotion on the basis of race or sex but
realizes that certain past practices of the City may have given rise to an infer-
ence that such practice may have occurred.

26. Id. at 547. See also Judicially Imposed Racial Quotas, supra note 1, at 678.
27. Stotts, 679 F.2d at 571 app.
28. Id. at 572 app.
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promotions, 29 nor were there any provisions regarding the event of
layoffs or reductions.30

In February of 1977, Carl Stotts, a black employee of the Mem-
phis Fire Department, filed a class action suit against the depart-
ment, alleging hiring and promotion practices that were violative of
section 1981 and Title VII.3s Approximately two years later, Fred
Jones, another black employee of the department, filed an individual
suit that alleged he was denied a promotion on the basis of race.3 2

The Jones action and the Stotts class action were consolidated in Sep-
tember of 1979.33

In 1980, the class members and the fire department reached a
settlement in the form of a consent decree (the 1980 decree).3 4 Simi-
lar to the 1974 decree filed by the Justice Department and the Mem-
phis Fire Department, the purpose of the 1980 decree was to remedy
past employment practices, both hirings and promotions, which may
have had a discriminatory effect on minorities.3 5 The 1980 decree
provided hiring goals of at least fifty percent of vacancies to be filled
by minorities, and further, it provided that twenty percent of the pro-
motional vacancies would be extended to minorities.38

In addition to the interim goals, the 1980 decree granted back
pay to certain members of the class and provided for certain promo-
tions.3 7 Like the 1974 decree, the 1980 decree did not address the is-
sue of what effect layoffs or reductions in rank would have on the
decree, nor did the decree address any competitive seniority.3 8 Fi-
nally, the decree provided that the district court would retain juris-
diction so as to make "such further orders as may be necessary or
appropriate to effectuate the purposes of this decree."3 9

On May 4, 1981, the City of Memphis announced that it faced
projected budget deficits and was, therefore, forced to make reduc-
tions of nonessential personnel in all departments. 40 For the first

29. Id. at 547.
30. Stotts, 104 S. Ct. at 2582.
31. Stotts, 679 F.2d at 547. The action also included a § 1983 action, which was not

addressed by the Court.
32. Stotts, 104 S. Ct. at 2581.
33. Id.
34. Stotts, 679 F.2d at 548.
35. Id. at 548.
36. Id. In 1981, only 10% of the Memphis Fire Department employees were black,

while in the City of Memphis approximately 35% of the population was black. Id. at
550 n.5. See also id. (for a comparison between white and black employees in regard to
promotions).

37. Id. at 548.
38. Stotts, 104 S. Ct. at 2581.
39. Stotts, 679 F.2d at 578 app.
40. Stotts, 104 S. Ct. at 2581.
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time in the city's history, a layoff of government employees was nec-
essary. 41 The city's layoff policy was based upon a city-wide seniority
plan that followed a "last hired, first fired" rule.42 Correlatively,
since a high percentage of minorities had been hired and promoted
pursuant to the 1974 and 1980 consent decrees, a high percentage of
minorities would be laid off or demoted if the city's proposed layoff
plan was to occur.43

In response to the proposed layoffs, Stotts and his class of minor-
ity employees obtained a temporary restraining order to prevent the
city's proposed layoff and demotion of any black employee.44 An evi-
dentiary hearing was held a few days later, in which the district court
held that the proposed layoffs would have a discriminatory impact 45

and that the city's seniority system was not "bona fide. '46 The dis-
trict court modified the 1980 consent decree and granted an injunc-
tion.47 While the district court recognized that the 1980 consent
decree had not considered the issue of layoffs, the court did recognize
that the city's proposed layoffs would have a discriminatory impact
on minorities and, therefore, an injunction was necessary.48 The dis-
trict court later reinforced the injunction by approving a layoff plan
that protected black employees. 49 In order to comply with the court's
injunction, non-minority workers and workers with seniority were
either laid off or demoted instead of minority workers. 50

On appeal, the Sixth Circuit Court of Appeals held that the dis-
trict court had erred in its determination that the city's seniority sys-
tem was not bona fide.51 The only reason the circuit court

41. Stotts, 679 F.2d at 549.
42. Stotts, 104 S. Ct. at 2581-82.
43. Stotts, 679 F.2d at 549-50.
44. Stotts, 104 S. Ct. at 2582.
45. Stotts, 679 F.2d at 550-51.
46. Id. at 551. Despite the fact that the district court found that the seniority sys-

tem was not based on a discriminatory intent, it nevertheless ruled that the seniority
system was not bona fide. Such a ruling directly ignores the earlier Supreme Court
decisions of Franks v. Bowman Transportation Co., 424 U.S. 747 (1976) and Interna-
tional Brotherhood of Teamsters v. United States, 431 U.S. 324 (1977). The term "bona
fide" has been a difficult term to define. The Court in Teamsters described a seniority
system that is bona fide as one that applies equally to all races. 431 U.S. at 355.

47. Stotts, 104 S. Ct. at 2582. The district court injunction ordered that the city
"not apply the seniority policy insofar as it will decrease the percentage of black lieu-
tenants, drivers, inspectors, and privates that are presently employed. ... Id.

48. Id.
49. Id.
50. Id. at 2582. To be specific, as a result of the Court's approval of the layoff plan

the city laid off 24 employees, three of whom were black. Had the plan not been
granted the seniority system would have caused six blacks instead of three to be laid
off. In essence, because of the district court's relief, three white employees were laid
off in violation of the seniority system. Stotts, 679 F.2d at 582 n.2.

51. Stotts, 679 F.2d at 551 n.6.
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enunciated for rejecting the district court's ruling regarding bona
fideness was that the layoff policy had not been adopted with a dis-
criminatory purpose.52 Rather than discuss the issue of bona fideness
any further, the circuit court concentrated on the issue of the permis-
sibility of the modification of the consent decree. 53 The Sixth Circuit
agreed with the district court's decision to modify the 1980 consent
decree through the granting of an injunction despite the fact that the
modification conflicted with the seniority system.54

In its review and subsequent to the approval of the district
court's modifications, the Sixth Circuit found it necessary to question
whether the 1980 consent decree itself was reasonable.55 In the
court's opinion, only a reasonable consent decree could be subjected
to modification.56 The circuit court found the 1980 consent decree to
be reasonable since it was reasonably related to correcting the racial
imbalance of the Memphis Fire Department, and the consent decree
did not require the termination of non-minority employees.5 7 Fur-
ther, the consent decree was deemed reasonable because it was not
an absolute bar to the promotion of non-minorities.58

Second, the modification of the 1980 decree was found to be
proper and not an abuse of the district court's discretion.59 The court
noted that a consent decree may be modified if: 1) the modification is
done in accordance with basic contract principles;6° 2) there is a
showing that the present decree is no longer equitable;61 and 3) in
the event of changed circumstances.6 2 Having found all three of the
these elements satisfied, the court held that the modification was
proper.

6 3

A major argument before the Sixth Circuit was the assertion
that the decree modification was tantamount to an award of "con-
structive seniority." 64 If the modification was constructive seniority,

52. Id.
53. Id. at 551-64.
54. Id. at 566.
55. Id. at 551.
56. Id. citing United States v. Miami, 614 F.2d 1322, 1330-31 (5th Cir. 1980) reh'g

granted, 664 F.2d 435 (5th Cir. 1981); Flinn v. FMC Corp., 528 F.2d 1169, 1173 (2d Cir.
1975), cert. denied, 424 U.S. 967 (1976).

57. Stotts, 679 F.2d at 556.
58. Id.
59. Id. at 567.
60. Id. at 560 (citing Brown v. Neeb, 644 F.2d 551, 559-60 (6th Cir. 1981)).
61. 679 F.2d at 560 (citing EEOC v. Safeway Stores, 611 F.2d 795, 799 (10th Cir.

1979), cert. denied sub nom., Courtwright v. EEOC, 446 U.S. 952 (1980); Brown, 644
F.2d at 560 n.17 (1981) [sic]).

62. Stotts, 679 F.2d at 561 (citing United States v. Swift & Co., 286 U.S. 106, 114-15
(1932)).

63. See Stotts, 679 F.2d at 563.
64. Id. at 564. Constructive seniority is a remedy that awards seniority status to a
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then, as the city and the union argued, it would be in violation of
Franks v. Bowman Transportation Co. 65 and International Brother-
hood of Teamsters v. United States.66 The Sixth Circuit was not im-
pressed with the argument, and it labeled the city's and the union's
reliance on Franks and Teamsters as misplaced.67

The court of appeals enumerated three rationales behind the al-
teration of an existing seniority system.68 First, the law looks favora-
bly on the parties' agreement to settle under Title VII.69 Second, an
existing seniority system cannot decrease the power of the court to
order relief under Title VII and section 1981.70 Third, the court is
empowered to alter the seniority system in the city's collective bar-
gaining agreement if it is necessary to "effectuate the purpose of [the]
decree."

71

In summary, the Sixth Circuit held the district court's approval
of the consent decree reasonable, 72 the subsequent preliminary in-
junction appropriate, 73 and the modification of the consent decree
proper despite its conflict with an existing seniority system.74 The
modification was particularly appropriate since the lack of modifica-
tion would have resulted in the destruction of the affirmative action
plan provided in the 1974 and 1980 decrees. 75 The Sixth Circuit's de-
cision indicates that, in the event of a clash between a bona fide sen-
iority plan and a court-ordered affirmative action plan, the
affirmative action plan should prevail.

The Supreme Court granted certiorari and addressed two main
issues: first, whether the class action was moot at that stage of appel-

discriminatee retroactive to the date the discrimination took place. 1 CONNOLLY AND
CoNNoLLY, A PRACTICAL GUIDE TO EQUAL EMPLOYMENT OPPORTUNITY § 1-02[3] (1984).

65. 424 U.S. 747 (1976). In Franks, the Supreme Court held that an award of con-
structive seniority may only be awarded to individuals upon a showing of post-act dis-
crimination. Stotts, 679 F.2d at 564.

66. 431 U.S. 324 (1977). In Teamsters, the Court agreed with Franks that con-
structive seniority relief could be an appropriate remedy for post-act discriminatees.
However, the Court held that the remedy was only available to those individuals who
could prove that they were victimized by the employer's discriminatory practices. Id.
at 372.

67. Stotts, 679 F.2d at 564. The argument regarding constructive seniority and the
reliance on Franks was deemed misplaced since Franks was involved with the remedy
of retroactive seniority, instead of constructive seniority.

68. Stotts, 679 F.2d at 564.
69. Id. at 565. The case of Patterson v. Newspaper & Mail Deliveries Union of

N.Y. & Vicinity, 514 F.2d 767 (2d Cir. 1975) was recognized by the Court as applying
the rule favoring settlements in litigation under Title VII. See 514 F.2d at 771.

70. Stotts, 679 F.2d at 566.
71. Id. at 567.
72. Id. at 541.
73. See note 63 and accompanying text supra.
74. See Stotts, 679 F.2d at 567.
75. See id.
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late review;76 and second, whether the district court's preliminary in-
junction was an appropriate form of affirmative relief under Title
VII, particulary when it conflicted with a bona fide seniority
system.

77

BACKGROUND

Both the majority and dissenting opinions in Stotts focused on
matters of federal practice and procedure, namely the mootness doc-
trine and its exceptions. 78 In addition to the Court's discussion of
mootness, the impact of seniority plans and affirmative action plans
under Title VII was explored.79

Mootness Doctrine

In general terms, the mootness doctrine dictates that a court re-
solve or hear only a case and controversy:8 0 "The usual rule in fed-
eral cases is that an actual controversy must exist at stages of
appellate or certiorari review and not simply at the date the action is
initiated."8

Even though, at first glance, the mootness doctrine seems to be a
rigid rule, it has often been relaxed by the Court so as to permit the
review of important constitutional questions8 2 or enforced so as to
avoid particular issues.83 The Court's determination of mootness is
based solely upon an assessment of facts in each case.8 4 Thus, it is
extremely difficult, if not impossible, to set out a fixed rule as to
when mootness exists.85

The court may find mootness in a case because the law has
changed,8 6 the conduct that is sought to be enjoined has stopped with
doubtful possibility of recurrence,8 7 or one of the litigants has died.88

76. See generally Stotts, 104 S. Ct. at 2583-85.
77. Id. at 2585-90.
78. See generally id. at 2583-85.
79. Id. at 2589-90.
80. Note, Cases Moot on Appea: A Limit on the Judicial Power, 103 U. PA. L.

REV. 772 (1955).
81. Roe v. Wade, 410 U.S. 113, 125 (1973) (citing United States v. Munsingwear,

Inc., 340 U.S. 36 (1950)); SEC v. Medical Comm. for Human Rights, 404 U.S. 403 (1972);
Golden v. Zwickler, 394 U.S. 103 (1969).

82. J. NOWAK, R. ROTUNDA, & J. YOUNG, CONsTrrUTIONAL LAw, 65 (1983).
83. C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE,

§ 3533 at 263 (1975), [hereinafter cited as Wright].
84. Id.
85. Note, Mootness on Appeal in the Supreme Court, 83 HARv. L. REV. 1672, 1673-

74 (1970), hereinafter cited as Mootness on Appea].
86. United States v. Alaska S.S. Co., 253 U.S. 113, 115 (1920).
87. See Mootnesa on Appeal, supra note 85, at 1678.
88. Durham v. United States, 401 U.S. 481, 482 (1971).
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The aforementioned bases of finding mootness is by no means exclu-
sive. Rather, they demonstrate the Court's self-imposed need for an
actual controversy during all stages of the judicial proceeding, not
just the initial stage.8 9

Similarly, the variety of instances for findings of mootness paral-
lels the Court's relaxation of the doctrine. Exceptions to mootness
may arise if the case is capable of repetition but evading the court's
review,9° the party has ceased the illegal action as a sham to create a
technical mootness,91 collateral consequences exist,92 a viable claim
for damages still exists, 93 the possibility of future adverse effect, 94 or
possibility of recurrence of dispute.95 These exceptions are not in-
tended to be exclusive but represent many major exceptions some of
which were raised in Stotts.96

89. Stotts, 104 S. Ct. at 2596 (Blackmun, J., dissenting) (citing Roe v. Wade, 410
U.S. 113, 125 (1973)).

90. Roe v. Wade, 410 U.S. 113, 125 (1973).
91. County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979); United States v. W.T.

Grant Co., 345 U.S. 629, 632 (1953).
92. J. NowAK, R. ROTUNDA, & J. YOUNG, CONsTrruTIONAL LAw, 67 (1983).
93. Powell v. McCormack, 395 U.S. 486, 498 (1969).
94. Carroll v. President and Comm'rs of Princess Anne, 393 U.S. 175, 179 (1968).
95. See W T Grant, 345 U.S. at 633. The exception to the mootness doctrine

based on the possibility of future recurrence of the dispute was the focus of the court's
decision in W T Grant. The facts in W T Grant involved a director who served on
the board of several corporations. The government alleged that the competitive rela-
tionship of the companies and the presence of a common director on all of the boards
was violative of the Clayton Act, which prohibited interlocking corporate directorates.
The director at issue subsequently resigned and then motioned the court to dismiss the
government's action as moot. The district court granted the motion on the ground that
there was "not 'the slightest threat that the defendants will attempt any future activ-
ity in violation of Section 8 [of the Clayton Act] ... ' Id. at 630-31. The Supreme
Court reversed, recognizing that the director could return to be a director in the inter-
locking companies. Its decision concluded that mootness will arise only if "the defend-
ant can demonstrate that 'there is no reasonable expectation that the wrong will be
repeated.'" Id. at 633. The mere possibility of a recurrent violation would destroy
mootness.

The "mere possibility" standard has fluctuated since the court's 1952 decision in
Grant. In Oil Workers Union Local 8-6 v. Missouri, 361 U.S. 363 (1960), the governor
of Missouri issued an order to take possession and continue operation of a company
that was allegedly jeopardized by striking employees. A state court granted an injunc-
tion that terminated the strike. Subsequently the company and the labor union
reached an agreement and the governor terminated the seizure. The court's injunction
expired by its own terms. The Union in Oil Workers filed suit alleging actions of the
governor and the state court were unconstitutional. On appeal, the Supreme Court re-
jected the suit as moot since the injunction had long since expired. The Court found
that no actual matter of controversy existed, even though specifically rejecting the
Union's argument that there was a possibility of future recurrence of the state govern-
ment's conduct in the event of another strike. It is interesting to note that the "mere
possibility standard" of Grant was absent from the Oil Workers decision: the Oil
Workers Court recognized the lapse of time since the injunction had expired (three
years) as the predominant factor in the finding of mootness. Id. at 371.

96. Stotts, 104 S. Ct. at 2581.
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A major exception to the mootness doctrine, apposite to the
Stotts decision, arises when a viable claim for damages still exists.97

The case of Powell v. McCormick9" is an excellent illustration of such
an exception. Powell involved an action by representative Powell and
his supporters to obtain a permanent injunction against Congress for
its refusal to permit Powell to take his seat.99 He also sought back
pay.1°° Prior to the Supreme Court's hearing the case, Powell was
re-elected and permitted to take his vacant seat.10 1 Thus, the central
issue in Powell was whether the action was moot because Powell had
been permitted to take his seat.10 2 The Supreme Court found that
the case was not moot because Powell's interest in the salary with-
held was still present.'0 3 The Court rejected Congress' claim that
backpay was just an incidental claim,l°4 not worthy of judicial consid-
eration. 10 5 The Powell decision appears to stand for the proposition
that when a claim for several remedies is presented to the Court and
one claim has since been rendered moot, the viability of the remain-
ing claims may prevent the entire case from being dismissed as
moot.

106

Another exception to the mootness doctrine focuses on the con-
tinuing impact which may exist despite the fact that the objected ac-
tivity has long since passed. 0 7 Such an exception was demonstrated
in the 1968 Supreme Court decision, Carroll v. President and Com-
missioner of Princess Anne. 0 8 The petitioner was a white supremist
organization that had held an outdoor rally.'0 9 The group announced
its plan to hold another rally, but a preliminary injunction prevented
such an occurrence.11 0 The issue was whether the issue was rendered

97. Wrigh4 supra note 83, at 272.
98. 395 U.S. 486 (1969).
99. Id. at 493.

100. Id. The majority in Stotts found the fact that back pay was still unpaid as de-
terminative in rejecting a mootness claim. See notes 265-68 and accompanying text in-
fra. However, the dissenting opinion in Stotts correctly distinguished the Stotts set of
facts from the Powell set of facts. In the Powell suit, backpay was an actual claim in
dispute between the adversaries. In Stotts, backpay was not raised as an issue between
the City of Memphis and the Stotts' class. Even though the laid-off non-minority
workers lacked backpay, they were not adversaries in the Stotts suit. See notes 265-68
and accompanying text infra.

101. Powell, 395 U.S. at 494.
102. Id. at 495-96.
103. I& at 497.
104. Id. at 498.
105. Id. at 499.
106. See generally id. at 498-500.
107. Wright, supra note 83, at 281-82.
108. 393 U.S. 175 (1968).
109. Id. at 176.
110. Id. at 176-77.
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moot because the ten day and ten month injunction had expired."'
The Supreme Court held the case not moot because the organization
sought to continue its rallies. Further, the court ordered injunction
had a substantial impact on the restrictions to be placed on such ac-
tivities by local officials."l 2

The case law demonstrates that the mootness doctrine cannot be
described as a rigid rule. The Supreme Court has implemented many
general exceptions to the mootness doctrine which tend to strip the
doctrine of a predictable impact on any case. The Court will deter-
mine mootness based on the particular facts and circumstances of
each case and on its willingness to decide the issues presented.

The Interplay Between The Affirmative Remedial Powers of the
Court and Bona Fide Seniority Systems

The majority of Title VII litigation involving seniority systems
has focused on the section 703(h) "bona fide seniority system" excep-
tion.l i 3 Section 703(h) of Title VII provides in part:

Notwithstanding any other provision of this subchapter, it
shall not be an unlawful employment practice for an em-
ployer to apply different standards of compensation, or dif-
ferent terms, conditions, or privileges of employment
pursuant to a bona fide seniority or merit system . . . pro-
vided that such differences are not the result of an intention
to discriminate because of race, color, religion, sex, or na-
tional origin.114

Section 703(h) leaves unanswered the question of how to determine
whether a seniority system is bona fide or not bona fide. This has
been left to the courts for a case-by-case analysis." 5

Before the adoption of the Civil Rights Act of 1964, discrimina-
tory employment practices were not unlawful." 6 After Title VII be-
came effective, protected minorities still had less seniority due to pre-
Act discrimination." 7 Thus, protecting the seniority system under
Title VII would perpetuate the effects of discriminatory pre-Act em-
ployment practices." 8 In an attempt to avoid this unfortunate result,
the early Title VII case of Quarles v. Phillip Morris Inc."i9 held that
the Congress' enactment of section 703(h) "did not intend to freeze

111. Id. at 177-78.
112. See id.
113. B. ScHLEi & P. GROSSMAN, EMPLOYMENT DISCRIMINATION LAw, 47 (1983).
114. 42 U.S.C. § 2000e-2(h) (1982).
115. See SCHLEI & GROSSMAN, supra note 113, at 48.
116. Seniority System Exception, supra note 9 at 1041-42.
117. See id. at 1045.
118. See id.
119. 279 F. Supp. 505 (E.D. Va. 1968).
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an entire generation of Negro employees into discriminatory patterns
that existed before the act.' 20 The Quarles court held that a senior-
ity system that has a discriminatory effect is not bona fide.' 2 ' Fur-
ther, the court held that if the seniority system was the result of an
intent to discriminate, then the system could not be labeled bona
fide.'

22

It was not until several years later, in International Brotherhood
of Teamsters v. United States,'23 that the Supreme Court rejected the
Quarles definition of bona fide.' 24 In Teamsters, the Court held that
a bona fide seniority system perpetrated the effects of pre-Act dis-
crimination 25 The Court found that the system was bona fide since
it applied equally to all races.' 26

Having established a general definition of a bona fide seniority
system, the question remains as to whether a discriminatee should
receive constructive seniority in an attempt to remedy the possible
discriminatory effect of a seniority system.127

The United States Supreme Court had the opportunity to deter-
mine the breadth of protection for seniority systems under section
703(h) in the case of Franks v. Bowman Transportation Co. 128 In
Franks, the Court was faced with the question of whether retroactive
seniority could be awarded to identifiable individuals who were de-
nied employment after the adoption of Title VII. 129 A class of minor-
ity members who had been denied employment as over-the-road
truck drivers filed a charge of unlawful discrimination. 30 The dis-
trict court ordered the employer to give priority consideration to the
class members, but it refused to award back pay or retroactive
seniority.'

3 '

The Supreme Court reversed, holding that an award of retroac-
tive seniority was an appropriate judicial remedy since it restored the
individual victims of discrimination to their rightful place.' 3 2 The

120. Id. at 516. The court held: "Obviously one characteristic of a bona fide senior-
ity system must be lack of discrimination. Nothing in § 703(h), or in its legislative his-
tory, suggests that a racially discriminatory seniority system established before the act
is a bona fide seniority system under the act." Id. at 517.

121. Id.
122. Id.
123. 431 U.S. 324 (1977).
124. SCHLEI & GROSSMAN, supra note 113, at 26.
125. Teamsters, 431 U.S. at 352-54.
126. Id. at 355.
127. SCHLEI & GROSSMAN, supra note 113, at 26.
128. 424 U.S. 747 (1976).
129. Id. at 750.
130. Id. at 750-51.
131. Id. at 751.
132. Id. at 779. The term "rightful place" means a position that a minority member
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Court recognized that section 703(h) should not necessarily limit the
remedial provisions of section 706(g)13 3 that are available to the
courts.'i 4 The Court found that a central purpose of Title VII was
"'to make persons whole for injuries suffered on account of unlawful
employment discrimination,' "135 and therefore concluded that sec-
tion 706(g) was designed to effectuate the "make whole" purpose of
Title VII by vesting in the courts broad equitable discretion. 3 6 The
Court cautioned that the seniority remedy would not be appropriate
in all circumstances but should be exercised in the sound discretion
of the court.137

The employer argued that the retroactive seniority award to the
class members would conflict with the economic interests of the
other innocent non-minority employee members.138 The Court was
not persuaded by such an argument because if the proposed seniority
relief was denied solely because the expectations of others would be
affected, then the make whole objective of Title VII would be frus-
trated.'3 9 In conclusion, the Supreme Court held that a post-Act dis-
criminatee could be awarded retroactive seniority. 140 More
importantly, it found that section 703(h) did not limit the courts' eq-
uitable powers under section 706(g). 141 The Court weighed the policy
of eliminating discrimination against the policy of protecting senior-
ity rights and determined the former to be of higher value.142

One year later, the clash between sections 703(h) and 706(g) was
again the focus in International Brotherhood of Teamsters v. United

would have had but for the unlawful discrimination. See Judicially Imposed Racial
Quotas, supra note 1, at 691.

133. 42 U.S.C. § 2000e-5(g) (1982). See note 14 supra.
134. Franks, 424 U.S. at 758.
135. Id. at 763. (citing Albermarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975)).
136. Franks, 424 U.S. 763-64. The Court in Franks held:

to effectuate this 'make whole' objective, Congress in § 706(g) vested broad eq-
uitable discretion in the federal courts to 'order such affirmative action as
may be appropriate, which may include, but is not limited to, reinstatement or
hiring of employees, with or without backpay. . . ,or any other equitable re-
lief as the court deems appropriate.' The legislative history supporting the
1972 amendments of § 706(g) of Title VII affirms the breadth of this
discretion.

Id. (citations omitted).
137. Id. at 770.
138. Id. at 774. The economic interests of the innocent non-minority employees

were a central concern of the Court in Stotts. See note 340 and accompanying text
infra.

139. Id. at 775. "'If relief under Title VII can be denied merely because the major-
ity group of employees, who have not suffered discrimination, will be unhappy about
it, there will be little hope of correcting the wrong to which the Act is directed.'"
(quoting United States v. Bethlehem Steel Corp., 446 F.2d 652, 663 (2d Cir. 1971)).

140. Franks, 424 U.S. at 777-78.
141. Id. at 762. See also Seniority System Exception, supra note 9, at 1046.
142. Seniority System Exception, supra note 9, at.1046.
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States.143 In Teamsters, a trucking company was charged with con-
ducting violative discriminatory employment practices in the hiring
of line drivers.'" In addition, the government challenged the dis-
criminatory effects of the departmental seniority system in the col-
lective bargaining agreement. 145  The district court found for the
government, holding that the collectively bargained seniority system
violated Title VII because it impeded the free transfer of minority
groups from one department to another. 146

In an attempt to make whole the individual discriminatees, the
government required the company to offer the individuals an oppor-
tunity to transfer to line driver jobs with full seniority.147

As in Franks, the Supreme Court questioned the extent of a
court's equitable remedies under section 706(g) in light of the pres-
ence of a seniority system protected under section 703(h). 148 After a
review of the legislative history behind section 703(h),' 49 the Court
declared that the clear and definite purpose of section 703(h) was to
preserve the legality of the routine application of a bona fide senior-
ity system, despite the fact that the system perpetuated pre-Act dis-
crimination.15° The Court found that the seniority system was bona
fide since it applied equally to all races,151 and as bona fide, it "ex-
tended a measure of immunity.' 52

After finding a protected seniority system, the Court then ad-
dressed the issue of what remedy was available to the "individually
affected employees."' 5 3 The Court found that the Justice Depart-
ment had failed to demonstrate the existence of potential victimiza-

143. 431 U.S. 324 (1977).
144. Id. at 328-29.
145. Id. at 329-30.
146. Id. at 331.
147. Id. at 330.
148. Id. at 348.
149. Id. at 350-52.
150. Id. at 352-54.
151. Id. at 355. In a later Title VII case, James v. Stockham Valves & Fittings Co.,

559 F.2d 310 (5th Cir. 1977), the Fifth Circuit Court of Appeals interpreted the Team-
stem definition of bona fide to include four factors:

1) whether the seniority system operates to discourage all employees equally
from transferring between seniority units;
2)whether the seniority units are in the same or separate bargaining units (if
the latter, whether that structure is rational and in conformance with indus-
try practice);
3)whether the seniority system had its genesis in racial discrimination; and
4)whether the system was negotiated and has been maintained free from any
illegal purpose.

James, 559 F.2d at 352.
152. Teamsters, 431 U.S. at 350.
153. Id. at 356.
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tion.154 Thus, it instructed the district court, on remand, to
determine which individuals were actual victims of discrimination.155

Once such findings had been made, it then would be up to the sound

equitable discretion of the district court to determine the necessary
relief. The Supreme Court's decision fell short of holding that in the

face of a bona fide seniority system, a court could not fashion an equi-
table remedy such as retroactive seniority or constructive senior-
ity.15 6 Instead, the extent of equitable remedies provided to the

courts under section 706(g) remained limitless while at the same time
maintaining the policy of protecting the non-victim employee as a
relevant factor in the court's discretion.157

While the Teamsters decision demonstrated the strength or im-
munity of a bona fide seniority plan in the absence of a showing of

individual victimization of discrimination, it did not demonstrate the
strength of a seniority plan vis-a-vis race conscious class relief as was

sought by the petitioners in Stotts.158 A question which remained un-
answered in Teamsters was whether, in a Title VII class action suit,
race-conscious affirmative relief would be appropriate. 5 9

Many courts have issued rulings requiring the hiring of minori-

ties on a preferential basis in accordance with set quotas. 16 These
courts have held that such relief is permissible under section
706(g).

161

In Rios v. Enterprise Association of Steamfitter's Local 638,162

the Second Circuit was presented with the issue of whether the court

ordered affirmative goals violated section 703(j) of Title VII. x63 Sec-
tion 703(j) provides in part that nothing within the Civil Rights Act
shall be interpreted to force an employer "to grant preferential treat-
ment to any individual or to any group because of the race, color,
religion, sex, or national origin of such individual or group on ac-
count of an imbalance which may exist with respect to the total
number or percentage of persons or any racb. . in comparison with

154. See id. at 368-69.
155. Id. at 371-72.
156. Judicially Imposed Racial Quotas, supra note 1, at 693.
157. Stotts, 104 S. Ct. at 2605-08 (Blackmun, J., dissenting).
158. Id.
159. Id.
160. SCHLEI & GROSSMAN, supra note 113, at 1398. See Chisholm v. United States

Postal Service, 665 F.2d 482, 499 (4th Cir. 1981); United States v. City of Chicago, 663
F.2d 1354, 1362 (7th Cir. 1981); E.E.O.C. v. American Tel. & Tel. Co., 556 F.2d 167, 174-
77 (3d Cir. 1977), cert denied, 433 U.S. 915 (1978); Rios v. Enterprise Ass'n Steamfitters
Loc. 638 of V.A., 501 F.2d 622, 631 (2d Cir. 1974); United States v. Ironworkers Loc. 86,
443 F.2d 544, 553-54 (9th Cir. 1971), cert. denied, 404 U.S. 984 (1971).

161. See SCHLEI & GROSSMAN, supra note 113, at 1398.
162. 501 F.2d 622 (2d Cir. 1974).
163. Id. at 630. Section 706(j) may be found at 42 U.S.C. § 2000e-2(j) (1982).
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the total number or percentage of persons of such race ... in any
community."' 64 The Rios court held that section 703(j) could not be
considered a bar on the affirmative relief a court may provide under
section 706(g) in its attempt to "eradicate the effects of past discrimi-
natory practices."' 65

The Rios court did find, however, that when the racial imbalance
in the company is not due to discrimination, then the section 7030)
bar against preferences would apply.' 66 In other words, if discrimina-
tion caused the racial imbalance in the company, section 706(g) court
ordered affirmative relief would be appropriate and essential.'6 7 The
mere prohibition of future discriminatory practices would be
inadequate.1ss

After the Second Circuit decision in Rios, the Supreme Court, in
Regents of the University of California v. Bakke,169 seemed to indi-
cate the permissibility of court ordered quotas under Title VII.170

Five Supreme Court Justices recognized a court's authority to set
quotas benefitting persons who were not necessarily identifiable vic-
tims of discrimination even though past discrimination was
established.'

7 '

Post-Bakke decisions have generally followed a similar accept-
ance of race conscious affirmative relief.' 72 Having established that a
court's authority to order affirmative relief is within its discretion,
the issue remains as to what standards and under what circumstances
a court should exercise its discretion.173

Most quotas in affirmative relief involve the hiring stage of em-
ployment practices; thus, quotas would not affect identifiable non-mi-
nority workers, nor would quotas conflict with established seniority

164. 42 U.S.C. § 2000e-2(j) (1982).
165. Rios, 501 F.2d at 630.
166. Id. at 631.
167. Id.
168. Id.
169. 438 U.S. 265 (1978).
170. SCHLEI & GROSSMAN, supra note 113, at 1398.
171. See Justice Powell's opinion, 438 U.S. at 301-02 nn. 40-41; Justice Brennan's

opinion, 438 U.S. at 353-54 n.28 (joined by Justices Marshall, Blackmun, and White).
172. SCHLEI & GROSSMAN, supra note 113, at 1399. See also United States v. New

Jersey, 23 FAIR EMPL. PRAC. CAS. (BNA) 1716 (D.N.J. 1980); Dennison v. City of Los
Angeles Dept. of Water & Power, 21 FAIR EMPL. PRAC. CAS. (BNA) 1120 (C.D. Cal.
1979); Drayton v. City of St. Petersburg, 474 F. Supp. 846, 860-61 (M.D. Fla. 1979);
United States v. New York, 475 F. Supp. 1103, 1110-11 (N.D.N.Y. 1979).

173. The landmark decision of United Steelworkers v. Weber, 443 U.S. 193 (1979)
should also be mentioned as having recognized the appropriateness of affirmative re-
lief. However, any further discussion of Weber would be unwarranted in regard to the
Stotts decision. Weber recognized the validity of an employer's voluntary affirmative
action plan, whereas Stotts was wholly concerned with the validity of a district court's
affirmative action relief. See Stotts, 104 S. Ct. at 2590.
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systems. 174 Justice Powell's opinion in Bakke expressly recognized
and approved of quotas when there has been a finding of identified
discrimination. 75 The issue remained open as to whether affirmative
relief was appropriate when no individual discrimination had been
found.176 The dictum in the Teamsters opinion suggests that such
remedies are only appropriate for identified victims of discrimination
as opposed to groups that may have been affected by discriminatory
employment practices. 177

Other affirmative remedies such as fictional seniority and retro-
active seniority, have also been upheld by the Supreme Court. 78 Fic-
tional seniority essentially grants additional seniority to minorities. 179

It is distinguishable from retroactive seniority in that the retroactive
remedy is awarded to identified victims of discrimination. 8 0 Retro-
active seniority places the discriminatees in the job position they
would have been in but for the discriminatory employment prac-
tices.' 8 ' The Supreme Court in Franks v. Bowman Transportation
Co.18 2 held that when post-Act discrimination has been found, the
discriminatees should be entitled to retroactive seniority despite the
fact that minorities effectively would be gaining an advantage over
identifiable non-minority workers who were not responsible for the
discrimination.

8 3

On the other hand, some courts have been reluctant to award the
fictional remedy to minorities who have iot been identified as vic-
tims of discrimination.184 This reluctance particularly arises when
preference is sought for special protection against layoffs.' 85 Prior to
Stotts, the issue of the existence of identifiable discriminatees as an

174. ScHLEI & GROSSMAN, supra note 113, at 1400.
175. Edwards, Preferential Remedies and Affirmative Action in Employment in

the Wake of Bakke, 1979 WASH. U.L.Q. 113, 123 (1979). [hereinafter cited as Preferen-
tial Remedies].

176. Id.
177. See generally id. at 120. See Teamsters, 431 U.S. at 357-62, 371-72.
178. Preferential Remedies, supra note 175, at 123.
179. Id.
180. Id. See Franks v. Bowman Transp. Co., 424 U.S. 747 (1976).
181. Preferential Remedies, supra note 175, at 124.
182. 424 U.S. 747 (1976).
183. Id. at 774-75. See notes 140-42 and accompanying text supra.
184. Preferential Remedies, supra note 175, at 124. The fictional seniority remedy,

often called constructive seniority, is particulary relevant to the Stotts decision since
the court-ordered layoff plan in Stotts has been likened to fictional seniority. The lay-
off plan is similar to fictional seniority because the effect is to give minorities an ad-
vantage over nonminorities. See Judicially Imposed Racial Quotas, supra note 1, at
694.

185. Preferential Remedies, supra note 175, at 124. See Watkins v. United Steel-
workers, 516 F.2d 41 (5th Cir. 1975); Jersey Cent. Power & Light Co. v. Local Union
327, 508 F.2d 687 (3d Cir. 1975), vacated and remanded, 425 U.S. 987 (1976).
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indispensable factor in a court's decision to award fictional seniority
had yet to be directly addressed by the Supreme Court.

SUPREME COURT DECISION

Justice White, expressing the views of a six to three majority, 8 6

found that the modification of the 1980 consent decree could not be
justified. 187 The respondents, Carl Stotts and the other members of
the class, argued that the modification of the consent decree was nec-
essary to effectuate the 1980 Title VII consent decree's goal of reme-
dying past hiring and promotional practices.' 88 The majority rejected
this argument, finding that the district court's injunction could not be
justified as an effort to enforce the 1980 decree or as a valid
modification.189

Before judgment was rendered on the merits of the Stotts case,
the Court was faced with the initial issue of mootness. 190 The re-
spondents argued that the action was now moot because the validity
of the 1981 preliminary injunction which was at issue was no longer
in force or effect.' 91 Further, the respondents argued that all the
non-minority employees who were either laid off or demoted had
been reinstated to their old jobs.19 2

The majority found no merit to the respondents' arguments. 193

Justice White declared three basic reasons for a rejection of the
mootness claim.19 4 First, the injunction still appeared to have force
and effect because, on its face, the injunction ordered that there be
no decrease in the percentage of black workers presently em-
ployed.19 5 Further, the Sixth Circuit had also approved that injunc-
tion1 96 and found that the force and effect of the district court
injunction still remained. 197

Second, the Supreme Court held that even if the injunction only
applied to 1981 layoffs, both the district court and the court of ap-
peals had held that the seniority system must be disregarded in favor

186. Stotts, 104 S. Ct. 2576 (1984). The opinion by Justice White was joined by Bur-
ger, C.J., Powell, Rehnquist, O'Connor, J.J., while Stevens, J. concurred in the Court's
judgment. Blackmun, J., joined by Brennan and Marshall, J.J., dissented.

187. Id. 104 S. Ct. at 2581.
188. Id. 104 S. Ct. at 2586.
189. Id.
190. Id. 104 S. Ct. at 2583.
191. Id.
192. Id.
193. Id.
194. See id. at 2583-84.
195. Id. at 2583.
196. Id. See generally Stotts, 679 F.2d 541 (6th Cir. 1982).
197. Stotts, 104 S. Ct. at 2583.
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of the affirmative action purpose of the 1980 decree. 198 This ruling
appeared to be undisturbed. Therefore, the impact of the modifica-
tion of the 1980 consent decree still existed.199

Third, the majority found that even though all the laid off or de-
moted employees had been rehired, the employees nevertheless had
not been made whole.200 The affected employees had not received
back pay for the one month they were laid off or demoted.20 1 The
court recognized, as it had in Powell v. McCormick,2 that mootness
cannot be found simply because the dollar amount controversy is
minimal or little seniority is involved.20 3 The determining factor is
whether a concrete interest still exists.2° 4 Obviously, back pay was a
matter of substance to the employees, and in the opinion of the
Court, it was enough to forestall any assertion of mootness. 20 5

Finally, Justice White noted that the issue of mootness was being
raised by the party who had profited by the lower court ruling:2° 6

"Respondents cannot invoke the jurisdiction of a federal court to ob-
tain a favorable modification of a consent decree and then insulate
that ruling from appellate review by claiming that they are no longer
interested in the matter, particularly when the modification contin-
ues to have adverse effects on the other parties to the action. '20 7

Having established that the mootness doctrine had no effect on
the present case, the majority then focused on what it deemed to be
the heart of the case-the question of whether the district court's in-
junction "requiring white employees to be laid off" could take prece-
dence over a bona fide seniority system.20 8 In addressing this
question, the majority looked specifically at the scope of the 1980 con-

198. Id. See 679 F.2d at 567.
199. Stotts, 104 S. Ct. at 2583.
200. Id. at 2584.
201. Id.
202. 395 U.S. 486 (1969).
203. Stotts, 104 S. Ct. at 2584. See Powell, 395 U.S. at 496-98.
204. Stotts, 104 S. Ct. at 2584.
205. Preferential Remedies, supra note 175, at 124. Note that the issue of back pay

was never raised by the parties in Stotts. In fact, the only group that would have been
interested in back pay were the nonminority workers who had been laid off or de-
moted. This group was not an adversarial party in the Stotts decision. Thus, the ma-
jority's reliance on the back pay issue is misplaced as noted by Justice Blackmun's
dissenting opinion. Stotts, 104 S. Ct. at 2598 (Blackmun J., dissenting).

206. Stotts, 104 S. Ct. at 2584-85.
207. Id. at 2585.
208. Id. It should be noted at this juncture that the Stotts class merely sought to

prevent the city's proposed layoffs from decreasing the percentage of blacks presently
employed. Further, the district court did not issue an injunction that required the lay-
ing off of white employees. Instead, the injunction required that the percentage of
black employees not be decreased. The decision of whether or not to engage in layoffs
remained with the city. This distinction was deemed significant in the dissenting opin-
ion of Justice Blackmun. See 104 S. Ct. at 2602 (Blackmun, J., dissenting).
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sent decree. 20 9 The majority first recognized the principle enunciated
in United States v. Armour & Co. 210 that the "scope of a consent de-
cree must be discerned within its four corners, and not be reference
to what might satisfy the purposes of one of the parties to it."1211

Under the Armour guidelines, the majority noted that the 1980 con-
sent decree did not address the issue of layoffs or demotions within
its four corners and it did suggest that the existing seniority system
could be abandoned in the event of layoffs or demotions.212 The
Court reasoned that if the parties had the intention of abandoning
the seniority system in time of layoffs, it would certainly be likely
that such an intention would have been expressed in the consent de-
cree.213 Further, the 1980 decree clearly stated an intention of avoid-
ing any conflict with the 1974 decree,2 14 which recognized
seniority.215

The majority also summarily rejected Stotts' argument that the
injunction carried out the purpose of the 1980 decree, "'to remedy
past hiring and promotion practices.' "1216 The Court struck down the
injunction because it exceeded the bounds of remedies that are ap-
propriate under Title VII of the Civil Rights Act.2 17 The district
court's injunction was found to be inappropriate since it disregarded
the provisions of a bona fide seniority system protected under Title
VII.2 18

In addition, the Court held that Title VII limited the district
court's power to modify a consent decree.219 Both the dissenting

209. Id. 104 S. Ct. at 2584.
210. 402 U.S. 673 (1971).
211. Stotts, 104 S. Ct. at 2586. (quoting Armour, 402 U.S. 673, 682 (1971)).
212. Id.
213. Id. Justice White stated, "We cannot believe that the parties to the decree

thought that the City would simply disregard its arrangements with the Union and the
seniority system it was then following. Had there been any intention to depart from
the seniority plan in the event of layoffs or demotions, it is much more reasonable to
believe that there would have been an express provision to that effect." Id.

214. Stotts, 679 F.2d at 574 app. (6th Cir. 1982). The 1980 decree provided in part:
"This Decree is not intended to conflict with any provisions of the [1974] Consent De-
cree. . . between the United States of America and the City of Memphis... rather
this Decree is intended to parallel and supplement the relief provided in that Consent
Decree." Id.

215. Stotts, 104 S. Ct. at 2586. A provision within the 1974 decree recognized sen-
iority. See Stotts, 679 F.2d at 572 app.

216. Stotts, 104 S. Ct. at 2586. (citing 679 F.2d at 575-76).
217. See Stotts, 104 S. Ct. at 2590.
218. Id. at 2586.
219. Id. at 2587 n.9. The Court stated:

[A] district court cannot enter a disputed modification of a consent decree in
Title VII litigation if the resulting order is inconsistent with that statute.

Thus, Title VII necessarily acted as a limit on the district court's author-
ity to modify the decree over the objections of the City; the issue cannot be
resolved solely by reference to the terms of the decree and notions of equity.
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opinion and a concurring opinion stated that the matter of Title VII
was irrelevant to the present case. 220 The majority opinion, however,
found Title VII to be most relevant for two reasons.22 1 First, the
matter before the Court was brought up as Title VII litigation since
the majority of the Sixth Circuit opinion relied on Title VII.222 Sec-
ond, the Court followed the precedent of System Number 91 Railway
Employees' Department v. AFL-CIO Wright,223 which held that a dis-
trict court's authority to authorize a consent decree stems only from
the statute which the decree seeks to enforce.224 Thus, since Title
VII litigation was before the district court, it was bound to a remedy
that was consistent with that statute.225

Finding that the limitations of Title VII were applicable to the
modification of the consent decree, the Court held it necessary to
enunciate the strong protection that Title VII, particularly section
703(h),226 affords to bona fide seniority systems and the remedies
that are available under Title VII.227 In International Brotherhood of
Teamsters v. United States,2 28 the Supreme Court held that seniority
systems may be upset for remedial purposes only when it is proven
that an individual has been discriminated against.229 In applying the
Teamsters rule, the Court in Stotts noted that no members of the
class had demonstrated that they had been victims of discrimination;
thus, the modificatin of the 1980 consent decree was inappropriate. 230

In addition, the majority held that the policies of section 706(g)
of Title VII demonstrate the inappropriateness of the district court's
injunction.231 The Court reviewed the legislative history behind sec-
tion 706(g) and concluded that a court may only order make whole
relief when there has been a showing of discriminatory practices in
violation of Title VII.232 Senator Humphrey declared that section
706(g) does not give any power "to any court to require . . .firing
* . .of employees in order to meet a racial 'quota' or to achieve a cer-
tain racial balance. a2 33

Id.
220. Id. at 2594 (Stevens, J., concurring); id. at 2605 (Blackmun, J., dissenting).
221. See id. at 2587 n.9.
222. Id.
223. 364 U.S. 642 (1961).
224. Id. at 651.
225. See note 221 supra.
226. 42 U.S.C. § 2000e-2(h) (1982).
227. Stotts, 104 S. Ct. at 2587.
228. 431 U.S. 324 (1977).
229. See notes 152-53 and accompanying text supra.
230. Stotts, 104 S. Ct. at 2588.
231. Id. See also note 14 supra.
232. Id. 104 S. Ct. at 2589.
233. Id. (quoting 1110 Cong. Rec. 6549 (remarks of Sen. Humphrey)).
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The majority found no justification for the district court's injunc-
tion because the respondents had failed to show that they were indi-
vidual victims of any discriminatory practices. 23 4 Thus, the district
court erred when it provided affirmative remedy in the modification
of the 1980 consent decree. 235

Concurring Opinions

Justice O'Connor wrote a separate opinion to clarify the majority
holding.236 Like the majority, Justice O'Connor found that the issue
was not moot even though the economic crisis had passed and the
laid off or demoted employees had been restored to their old jobs.2 37

The collateral effects that remained after the injunction were enough
to prevent the Stotts case from becoming moot.238 If the city chose
not to defend the validity of its seniority system, labor morale
problems would arise and could be considered a residual collateral ef-
fect.2 3 9 In addition, if the union did accede to discriminatory employ-
ment actions, it would lose bargaining leverage and the confidence of
its members. 240 In those cases where collateral effects exist, moot-
ness is avoided because the effect of res judicata alone is not enough
to end the controversy in the case. 241

Furthermore, Justice O'Connor found that the district court had
no authority to modify the 1980 consent decree because the class had
failed to show requisite discriminatory animus in the adoption of the
seniority system.242 Without such a showing, a bona fide seniority
system is protected.243 The fact that an individual or group was ad-
versely affected by a bona fide seniority system is not enough to war-
rant the district court's requirement that the city abandon its
seniority system.2 44 The class action failed because the essential ele-
ment, identifying victims of discriminatory employment practices,
was not proffered.2 45

The concurring opinion of Justice Stevens, while agreeing with
the result of the majority, took the opportunity to attack the major-

234. Stotts, 104 S. Ct. at 2588.
235. Id. at 2590.
236. Id. at 2591.
237. Id.
238. Id.
239. Id. (citing Stotts v. Memphis Fire Dept., 679 F.2d 541, 555 & n.12 (6th Cir.

1982); Ford Motor Co. v. EEOC, 458 U.S. 219, 229 (1982)).
240. Stotts, 104 S. Ct. at 2592 (O'Connor, J., concurring).
241. Id. at 2591-92. (citing Mootness on Appeal, supra note 85, at 1677-87).
242. Id. at 2592. (O'Connor, J., concurring) (citing American Tobacco Co. v. Patter-

son, 456 U.S. 63, 65 (1982); Teamsters v. United States, 431 U.S. 324, 352 (1977)).
243. Stotts, 104 S. Ct. at 2592.
244. Id. at 2593.
245. Id. at 2593-94.
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ity's reliance on Title VII in reaching its result.246 Justice Stevens
stated that "the Court's discussion of Title VII is wholly advisory.
This case involves no issue under Title VII; it only involves the ad-
ministration of a consent decree. '247 In short, it was unnecessary for
the majority to focus its discussion on Title VII when the Court's at-
tention should have been on whether the 1980 consent decree justi-
fied the district court's preliminary injunction. 248 Title VII lacked
any relevancy to the present case because the 1980 consent decree
was not predicated on the judgment that the city had violated Title
VII.2 49 The concurring opinion of Justice Stevens illustrated two pos-
sible justifications for the district court's injunction.25° First, the dis-
trict court had failed to pinpoint what portion of the decree it had
construed to demonstrate the reasonableness of the injunction.251

Second, the modification would have been appropriate had the mem-
bers of the class demonstrated a change in circumstances.2 5 2 The
mere fact that the proposed layoffs would have an adverse impact on
minorities would not be a changed circumstance because at the time
the 1980 decree was executed, the same circumstances were present;
that is, any future layoffs would have an adverse impact on the mi-
norities.253 Thus, in a much narrower opinion, Justice Stevens con-
cluded that the district court lacked any justification for an
injunction on the decree and, therefore, that the lower court had
abused its discretion.254

Dissent

In his dissenting opinion, Justice Blackmun argued that the ma-
jority was demonstrably in error on many issues, the first of which
involved mootness. 25 5 In Justice Blackmun's opinion, the class action
lacked an actual controversy as required by article III of the United

246. Id. at 2594. (Stevens, J., concurring in the judgment).
247. Id.
248. Id. at 2594-95. Justice Stevens agreed with the dissenting opinion of Justice

Blackmun in this regard. Justice Stevens declared that section 703(h) of Title VII
merely states that bona fide seniority systems do not violate Title VII, and section
706(g) grants remedial powers to the Court. The two provisions, however, do not place
a limitation on what parties may assent to in a consent decree. In addition, Justice Ste-
vens questioned why the majority found it necessary to enter Title VII discussion
when earlier in the opinion it had stated that administration of a consent decree is
judged by its four corners. Id. at 2594-95 n.3 (Stevens, J., concurring in the judgment).

249. Id. at 2595, n.4.
250. Id. at 2595.
251. Id.
252. Id. Justice Stevens believed this justification was the likely basis for the dis-

trict court injunction. Id. at n.6.
253. Id. at 2595. (Stevens, J., concurring in the judgment).
254. Id.
255. Id. at 2596 (Blackmun, J., dissenting, joined by Brennan & Marshall, JJ.).
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States Constitution.256 The controversy underlying the class action
was whether the city's proposed layoff plan violated the 1980 consent
decree. 257 In response to this issue, the district court found it neces-
sary to grant a preliminary injunction that protected black employees
from the proposed layoff plan, thus forcing layoffs of nonminority
employees with more seniority.258 The dissenting opinion noted that
the laid-off workers had since returned to their old jobs, the prelimi-
nary injunction no longer limited the city's conduct, and the adverse
relationship between the city and the class members was over.25 9

Therefore, Justice Blackmun concluded that a controversy no longer
existed and that the action was moot.2 6 0 The proper disposition of
the case, as with all moot cases on appeal, should have been to vacate
the judgment and remand the case to the lower court with directions
to dismiss.

261

The dissent rejected the majority's rationale regarding the moot-
ness issue.262 The majority found the effects of the preliminary in-
junction were still present.263 In response, the dissent pointed out
that the 1980 preliminary injunction would be ineffectual on future
layoffs.

264

Secondly, the mere fact that some backpay and seniority had
been lost was not enough to avoid mootness. 265 Even though such a
loss still existed, the present case would not have corrected the
loss.266 In other words, the back pay issue would be relevant in an
action between the city and the nonminority employees or the
union.26 7 Those parties, however, were not adversaries in the present
case.268 Obviously, the minority class action cared very little whether

256. Id.
257. Id. (See also Stotts, 679 F.2d at 549 (1982).
258. Stotts, 104 S. Ct. at 2596.
259. Id.
260. Id. at 2596-97 (Blackmun, J., dissenting).

The purpose of vacating a judgment when it becomes moot while awaiting re-
view is to return the legal relationships of the parties to their status prior to
initiation of the suit. The Court explained in Munsingwear that vacating a
judgment "clears the path for future relitigation of the issues between the
parties and eliminates a judgment, review of which was prevented through
happenstance. When that procedure is followed, the rights of all parties are
preserved; none is prejudiced by a decision which in the statutory scheme was
only preliminary."

Id. (quoting United States v. Munsingwear, Inc., 340 U.S. 36, 40 (1950)).
261. Stotts, 104 S. Ct. at 2596 (Blackmun, J., dissenting).
262. See id.
263. Id. at 2597 (Blackmun, J., dissenting).
264. Id.
265. See id. at 2598.
266. Id.
267. See id.
268. See id.
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nonminority employees would get their back pay.
Having determined that the majority erred on the issue of moot-

ness, the dissent then focused on injunction and once again found the
majority in error.269 The sole question that the majority should have
asked was whether the district court abused its discretion in granting
the preliminary injunction.2 7 0 The dissent found that the majority
had ignored that issue and instead had focused on whether city's pro-
posed layoffs violated the 1980 consent decree. 271 The latter issue
was never resolved by the district court; thus, the majority had re-
viewed a decision that was never made.272 Justice Blackmun empha-
sized the distinction between the issue of whether the preliminary
injunction was valid, and whether the city layoffs violated the 1980
decree. 273 Justice Blackmun relied upon University of Texas v.
Camenisch274 to illustrate that a party's entitlement to a preliminary
injunction is quite different from a question regarding the merits of
the underlying legal claim.2 75 The sole issue should have been
whether there was an abuse of discretion in granting the
injunction.

276

The dissent attacked what the majority considered the heart of
the case-whether the district court had the power to "'enter an in-
junction requiring white employees to be laid off.' ",277 The dissent

269. Id. at 2600 (Blackmun, J., dissenting).
270. Id. (citing Doran v. Salem Inn, Inc., 422 U.S. 922 (1975)).
271. Id.
272. Id.
273. Id. Justice Blackmun stated that in so doing the majority did precisely what is

condemned in University of Texas v. Camenisch, 451 U.S. 390 (1981).
274. 451 U.S. 390 (1981). Camenisch involved a deaf student who sought to obtain a

preliminary injunction to require a university to pay for an interpreter to assist the
student in his studies. The student graduated while the suit was pending on appeal.
Subsequently, the court of appeals affirmed the lower court holding in the student's
favor. The student argued that the case was moot. However, the court of appeals re-
sisted mootness since it had not been determined who would pay the interpreter for
past services. The Supreme Court in Camenisch noted that the issue of who should
pay the interpreter was not the issue,

"but rather whether the District Court has abused its discretion in issuing a
preliminary injunction requiring the University to pay for him.... The two
issues are significantly different; since whether the preliminary injunction
should have issued depended on the balance of factors [for granting prelimi-
nary injunctions], while whether the University should ultimately bear the
cost of the interpreter depends on a final resolution of the merits of
Camensch's case.... Until [a trial on the merits] has taken place, it would
be inappropriate for this Court to intimate any view on the merits of the
lawsuit."

Stotts, 104 S. Ct. at 2601 (quoting Camenisch, 451 U.S. at 398) (emphasis supplied by
Court).

275. 104 S. Ct. at 2602 (Blackmun, J., dissenting).
276. Id. at 2601.
277. Id. at 2602. (Blackmun, J., dissenting) (quoting the majority opinion, 104 S.

Ct. at 2585).
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was quick to point out that the preliminary injunction never directly
required that white employees be laid off; instead, it required that
black employees not be laid off. 278 The choice of whether to modify
the seniority system so as to lay off white employees instead of black
employees was a choice voluntarily made by the city, not mandated
by the injunction. 279

The dissent next questioned whether the district court had the
authority to grant an injunction which, as construed by the majority,
was permanent in effect.280 As the court of appeals had suggested,
there were two possible grounds on which a permanent injunction
was appropriate: the respondents could show either a change of cir-
cumstances or demonstrate a right to specific performance under the
consent decree. 28 '

The respondents sought the use of specific performance in their
attempt to have the Court enforce the purpose of the consent de-
cree.28 2 The majority rejected this argument on the ground that the
consent decree failed to specifically mention layoffs and demo-
tions.28 3 The dissent found the majority's rationale unpersuasive in
light of the unlikelihood that two parties to the consent decree would
contemplate all unforeseen circumstances. 284 The majority failed to
recognize that the district court had the authority to ensure that un-
foreseen circumstances did not frustrate the purposes of the consent
decree.28 5 The dissent found that the purposes of a decree cannot
only be found in the writing as the majority opinion seems to infer,
but rather it may be inferred from the parties' intent.28 6 The district
court was the proper forum to decide this because the district judge
was in the unique position of presiding over the negotiations and,
therefore, would have had a reasonably good idea of the original in-
tent of the parties.28 7

Second, the respondents argued change of circumstances as a

278. Id. at 2602 (Blackmun, J., dissenting).
279. Id. Justice Blackmun drew support from the Court's decision in W.R. Grace

& International Union of the United Rubber Workers v. Local Union 759, which in-
volved facts somewhat similar to Stotts. Both cases involved an employer who had
tried to reduce the work force, but was faced with the dilemma of either laying off
minorities in violation of a court injunction or laying off nonminorities in violation of a
bargaining agreement. WR Grace, 103 S. Ct. at 2184. The court in W._ Grace recog-
nized it was a tightrope dilemma, but was one created by the company not the courts
in voluntarily entering two conflicting obligations. Id.

280. Stotts, 104 S. Ct. at 2602-03 (Blackmun, J., dissenting).
281. Stotts, 679 F.2d at 560-64.
282. Stotts, 104 S. Ct. at 2603 (Blackmun, J., dissenting).
283. See notes 215-17 and accompanying text supra.
284. Stotts, 104 S. Ct. at 2604 (Blackmun, J., dissenting).
285. Id.
286. Id.
287. Id.
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ground for the court's modification of the consent decree.288 Accord-
ing to Justice Blackmun, the majority rejected this as a ground for
modification because it would have violated Title VII.289 The major-
ity should have looked instead to the purposes of the decree and
whether the proposed modification would have effectuated those pur-
poses.290 Accordingly, the dissent believed that the reliance on Title
VII was misplaced. 29 1

Even if Title VII analysis was proper, the dissent found the ma-
jority's application to be in error.-92 The modification was permissi-
ble under section 706(g), which grants the courts the authority to use
any equitable relief as is deemed appropriate 9 3 In order to deter-
mine what relief was appropriate, the majority should have recog-
nized the distinction between individual and race conscious class
relief.294 As Justice Blackmun recognized from the decisions in
Teamsters295 and Franks,296 an individual must show that he or she
has been victimized by discrimination in order to obtain individual
relief.297 However, in Title VII class action suits such as the present
case, race conscious affirmative relief may be appropriate 298 without
a showing of an individual victimization due to discrimination. 29

The majority failed, according to the dissenting opinion, to recognize
that the class action was not seeking individual awards of retroactive
seniority; rather, the action sought to prevent the percentage of
blacks as a class from decreasing as a result of the city's proposed lay-
off plan.3 ° °

The dissent argued that the majority's reliance on Teamsters was
misplaced, particularly since Teamsters was concerned with individ-
ual relief, as opposed to the race conscious class relief sought in

288. Id. at 2605 (Blackmun, J., dissenting).
289. Id.
290. Id. (citing Chrysler Corp. v. United States, 316 U.S. 556, 562 (1942)).
291. Id. at 2605 (Blackmun, J., dissenting).
292. Id. Justice Blackmun stated: "[Tihe Court has chosen to evaluate the propri-

ety of the preliminary injunction by asking what type of relief the District Court could
have awarded had respondents litigated their Title VII claim and prevailed on the
merits. Although it is far from clear whether that is the right question, it is clear that
the Court has given the wrong answer." Id. (emphasis added).

293. Id. See also note 14 and accompanying text supra.
294. Id.
295. 431 U.S. 324 (1977).
296. 424 U.S. 747 (1976).
297. See Teamsters, 431 U.S. at 347-48, 364-71.
298. "The purpose of such relief is not to make whole any particular individual,

but rather to remedy the present class-wide effects of past discrimination or to prevent
similar discrimination in the future." Stotts, 104 S. Ct. at 2606 (Blackmun, J.,
dissenting).

299. Id.
300. Id.
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Stotts.30 1 Teamsters did not deal with what relief may be appropriate
for the class, especially when a consent decree between the parties
was involved.30 2 Therefore, the Teamsters opinion should not have
been deemed relevant by the majority.303

ANALYSIS

The majority decision in Stotts is a troubled one. Not only does
the Court's analysis seem to be fraught with error,3 0 4 but the implica-
tions of the final decision give rise to many unanswered questions.30 5

Justice Blackmun's opinion correctly states that the majority virtu-
ally ignored the requirement that an actual controversy exist in all
judicial stages and not merely at the initial date of filing the ac-
tion."~ It appears evident that in the Stotts case a live controversy
was not present, either at the Supreme Court level or at the Court of
Appeals level.30 7 In addition, the injunction granted by the district
court was temporary in nature, not permanent as the majority
seemed to suggest.3 08 The majority's opinion ignored the fact that
the injunction responded only to concerns regarding 1981 layoffs.30 9

Further, the preliminary injunction only applied to certain positions
such as driver, lieutenant, private, and inspector.3 10 By declaring
that the injunction had a permaneht effect, the majority had literally
expanded the preliminary injunction to apply to future layoffs, theo-
retically involving different positions.31

A key factor in the majority's rejection of mootness was the re-
maining issue of back pay.3 12 Even though the nonminority workers
had reacquired their old jobs, they still had not received back pay for
the time they had been laid off. 313 However, the backpay argument
or issue is wholly irrelevant to the present case.3 14 The majority
failed to recognize that the only people who might be concerned with

301. Id. at 2608 (Blackmun, J., dissenting).
302. Id.
303. Id.
304. Id. at 2596 (Blackmun, J., dissenting).
305. See notes 346-47 and accompanying text infra.
306. Stotts, 104 S. Ct. at 2596 (Blackmun, J., dissenting).
307. See id. at 2596-2600 (Blackmun, J., dissenting). Certain facts demonstrate the

mootness of the litigation such as, the financial crisis, which initially prompted the
City's desire for lay offs had passed. Id. at 2591. Second, the nonminority employees
who had been laid off or demoted had returned to their old positions. Id. at 2583.

308. Id. at 2602-04 (Blackmun, J., dissenting).
309. Id. at 2597 (Blackmun, J., dissenting).
310. Id. at 2597 n.1.
311. Id.
312. Id. 104 S. Ct. at 2584.
313. Id.
314. See notes 267-69 and accompanying text supra.
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receiving back pay would be the nonminority workers who were not
even adversaries in the Stotts action.3 1 5 Even if the case was held not
to be moot and the controversy was heard, the resulting judgment
would still not provide the nonminority workers with their back
pay.3 16 The issue was simply not before the court.3 17 Thus, under
the ruling of Local No. 8-6, Oil, Chemical and Atomic Workers Inter-
national Union, AFL-CIO v. Missouri,31 8 a suit not before the court
should have no bearing on the issue of mootness.3 19

Nevertheless, the majority rejected the mootness argument in
the Stotts action.3 20 In Stotts, it was the clash between a bona fide
seniority plan and a court ordered affirmative remedy that served as
the carrot-on-the-stick which lured the majority away from any no-
tion of mootness. 321

Not only did the clash of sections 703(h) and 706(g) lure the
court away from mootness, but it also seemed to cause the Court to
stray away from the central issue of the case, that is, whether the dis-
trict court's grant of a preliminary injunction was justified by the
1980 consent decree.3 22 The Court's review of the injunction should
have been guided by an abuse of discretion standard in determining
the validity of that injunction.323 Instead, the majority chose to treat
the preliminary injunction as an affirmative judicial remedy to a Ti-
tle VII violation.3 24 The majority erroneously treated the district
court's preliminary injunction as a section 706(g) affirmative rem-
edy.325 The preliminary injunction should not have been labeled as
such because there was no finding of a Title VII violation.3 26 Section
706(g) remedies arise "[i]f the court finds that the respondent has in-
tentially engaged in or is intentionally engaging in an unlawful em-

315. Id.
316. Stotts, 104 S. Ct. at 2597-98 (Blackmun, J., dissenting).
317. Id.
318. 361 U.S. 363 (1960).
319. Id. at 367.

320. Stotts, 104 S. Ct. at 2583. The majority's ruling may serve as further evidence
that mootness is a doctrine of "uncertain and shifting contours," Flast v. Cohen, 392
U.S. 83, 97 (1968), and it will be relaxed if the court chooses to address an important
issue. See NowAK AND ROTUNDA, supra note 82, at 65.

321. The majority called this clash the "heart of the case." Stotts, 104 S. Ct. at
2585.

322. Both the concurring opinion of Justice Stevens and the dissenting opinion of
Justice Blackmun agree that, absent a finding of mootness, the central issue was the
appropriateness of the preliminary injunction. Id. at 2594 (Stevens, J., concurring in
the judgment); id. at 2600 (Blackmun, J., dissenting).

323. Id.
324. See id. at 2594 (Stevens, J., concurring).
325. Id. at 2594-95.
326. Id. at 2594.
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ployment practice charged in the complaint. '3 27 In Stotts, there was
no finding of an employment practice violation under Title VII.3 28

The district court's injunction applied to a consent decree which ex-
pressly denied any Title VII violation.329 Justice Stevens' concurring
opinion best illustrated the error in the majority's analysis: "If the
decree had been predicated on a finding that the city had violated Ti-
tle VII, the remedial policies underlying that Act might be rele-
vent .... But since the settlement expressly disavowed any such
finding, the Court's exposition of Title VII law is unnecessary."3 30

Assuming for the sake of argument that Title VII was the appro-
priate arena in which to judge the validity of the preliminary injunc-
tion, the Court's Title VII analysis is even more troubling than its
avoidance of mootness and failure to apply an abuse of discretion
standard.331 Particularly perplexing is the Court's reliance on Inter-
national Brotherhood of Teamsters v. United States.33 2 It is true that
Teamsters stands for the proposition that an individual who has not
demonstrated injury is not entitled to individual relief.333 However,

Teamsters was concerned solely with individual relief, whereas Stotts
was concerned with classwide race conscious relief.3

3
4 The Stotts ac-

tion did not request individual relief and the preliminary injunction
did not grant individual relief.335 Cases involving classwide relief
uniformly have held that there need not be a finding of individual
discrimination.

336

The implication of the Court's failure to draw a distinction be-
tween classwide race conscious relief and individual relief presents
curious implications for the future. Seemingly, the courts' remedial
authority to ever require affirmative action is substantially restricted
when it clashes with a bona fide seniority plan and there has been no
showing of individual discrimination. As Justice Blackmun recog-
nized, classwide race conscious relief has a goal of eliminating the
classwide effects of discrimination. 337 As a result of Stotts, a class ac-
tion may have to demonstrate the individual rather than classwide
effects of that discrimination to obtain court ordered affirmative ac-

327. 42 U.S.C. § 2000e-5(g) (1982). (See note 14 and accompanying text supra).
328. Stotts, 104 S. Ct. at 2605 (Blackmun, J., dissenting).
329. Stotts, 679 F.2d at 574 app. (1982).
330. Stotts, 104 S. Ct. at 2595 n.4, (Stevens, J., concurring).
331. Id. at 2605 (Blackmun, J., dissenting).
332. 431 U.S. 324 (1977).
333. See id. at 362-71.
334. Stotts, 104 S. Ct. at 2606 (Blackmun, J., dissenting).
335. Id. at 2608 (Blackmun, J., dissenting).
336. See notes 171-75 and accompanying text supra.
337. Stotts, 104 S. Ct. at 2606 (Blackmun, J., dissenting).
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tion relief.338 Further, in remedying the classwide effects, it seems
that the "make whole" purpose of 706(g) must be restrained if indi-
vidual discrimination can not be shown.3 3 9 The Court's reluctance to
benefit nonvictim minority employees when the remedy would bur-
den innocent and identifiable majority workers may have been the
major factor in the outcome of Stotts.340

Clear principles may be extracted from the Stotts decision. First,
if there is no identification of actual discrimination victims, then a
court may not impose an affirmative remedy that overrides a bona
fide seniority plan.34 1 Second, a court's authority to modify any con-
sent decree may be limited by Title VII, even when a Title VII viola-
tion has not been established.342 Third, bona fide seniority systems
will not be overridden by a court-ordered affirmative remedy if that
remedy forces identifiable and innocent nonminority workers to bear
the burden.343 Finally, prior to the Stotts decision, it was recognized
that applicants who sought classwide race conscious relief need not
show individual discrimination.4 Stotts seems to have virtually
erased this special distinction. In essence, by requiring a class to
show individual discrimination, the Court in Stotts may have substan-
tially lessened the availability of classwide race conscious relief.345

The Stotts decision seems to leave some questions unanswered,
such as whether a court ordered affirmative remedy would ever be
appropriate for nonvictims even if it did not burden identifiable em-
ployees.3 For example, if hiring practices were in question instead
of layoffs, could the court order affirmative hiring goals? Obviously,
there would be no injury to the present 4onminority workers by such
a remedy since the affirmative goals would only affect future nonmi-
nority workers.

Further, what if the consent decree did in fact contemplate the
event of lay-offs and provided that the pre-existing "last hired/first
fired" seniority plan would be altered so as not to decrease the af-
firmative goals? Bearing in mind that the consent decree was volun-
tarily entered into by both parties, would the court be able to enforce
such a provision that alters a bona fide seniority plan? It may be
doubtful that the Stotts ruling would be relevant in such a context

338. Id. at 2588.
339. See generally id. at 2608-10 (Blackmun, J., dissenting).
340. Id. at 2610 (Blackmun, J., dissenting).
341. Id. at 2588-90.
342. See id. at 2606 (Blackmun, J., dissenting).
343. Id. at 2588.
344. See notes 171-75 and accompanying text supra.
345. See generally Stotts, 104 S. Ct. at 2608-10 (Blackmun, J., dissenting).
346. Discussion of Stotts Ruling at ABA Convention, 1 LAB REL. REP. (BNA) 330,

331 (Aug. 20, 1984).
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since the majority expressly avoided the issue of voluntary affirma-
tive action on the part of a public employer.347

CONCLUSION

The majority decision in Stotts represents a victory for bona fide
seniority plans and a defeat for the classwide remedial powers of a
court under Title VII. While the decision demonstrates an increase
in the sympathetic notion that innocent and identifiable nonminority
employees should not directly shoulder the burden of an affirmative
remedy, the Court nevertheless impairs the make whole purpose of
classwide affirmative remedies.

The principle of requiring the showing of individual discrimina-
tion before a court ordered affirmative remedy may be granted is not
all that shocking when it is considered that the identifiable nonmi-
norities are burdened. What is shocking about the decision, however,
is that the court presented this definitive rule in a case that should
have been either vacated as moot or decided by guidelines other than
Title VII. The preliminary injunction had terminated, and the
nonminority employees were reinstated to their old positions. The
absence of a live controversy was readily apparent.

Finally, Stotts did not involve an issue under Title VII because
all claims of Title VII violations had been disavowed. The decision
should have involved only the issue of whether the preliminary in-
junction was appropriate in light of the 1980 consent decree. In es-
sence, the Court in Stotts provided future Title VII cases with a

347. The majority avoided voluntary affirmative goals when it stated, "Whether
the City, a public employer, could have taken this course without violating the law is
an issue we need not decide." Stotts, 104 S. Ct. at 2590.

Subsequent to the Stotts decision, the United States District Court for the North-
ern District of Indiana held that the Stotts decision only applies to court ordered goals.
The case of Britton v. South Bend Community School Bd. (summarized in 53 U.S.L.W.
2182 (1984)), involved a school board that voluntarily agreed to an affirmative action
plan. The plan was designed to increase the number of minority teachers to equal the
percentage of minorities in the student population. This plan was adopted in a consent
decree from a desegregation suit. Similar to Stotts, the consent decree did not make
any finding of intentional discrimination.

Following the adoption of the consent decree, the school board entered a collective
bargaining agreement with the local teachers' union. The agreement provided that, in
the event of a lay-off, "no minority bargaining unit shall be laid off." Britton, 53
U.S.L.W. at 2183.

Subsequently, white teachers were laid off and they filed a suit against the school
board. The teachers argued that the affirmative goals of the collective bargaining
agreement abrogated vested seniority rights, and in accord with Stotts, the affirmative
action plan must be rejected. The district court did not find Stotts controlling. The
court found that Stotts only applied to court imposed affirmative action programs.
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landmark result, but, unfortunately, the result was reached through
less than landmark analyses.

Sherman A. Botts-'85




