
CONSTITUTIONAL LAW-I CoME NOT TO PRAISE THE EXCLUSION-
ARY RULE BUT TO BURY IT-United States v. Leon, 104 S. Ct.
3405 (1984); Massachusetts v. Sheippard, 104 S. Ct. 3424 (1984).

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall is-
sue, but upon probable cause, supported by Oath or affirma-
tion, and particularly describing the place to be searched,
and the persons or things to be seized.'

INTRODUCTION

Over the past decade, a majority of the Supreme Court of the
United States has engaged in what some believe to be "the slow
strangulation" of the exclusionary rule.2 Within the last two terms
alone, the Court has substantially relaxed the probable cause require-
ment for warrants,3 has adopted the inevitable discovery exception to
the exclusionary rule,4 and most recently has adopted a limited good
faith exception to the rule.5 The last modification was accomplished
via United States v. Leon 6 and Massachusetts v. Sheppard.7

The good faith exception can be seen as the culmination of the
current Court's attack on the exclusionary rule." However, the at-
tack is not yet complete. Therefore, this Note is dedicated to clarify-
ing the positions of the majority and dissenters in Leon and Sheppard
in an effort to aid those who must now decide how and whether to
apply the newly-adopted good faith exception. A brief signpost back-
ground of the development of the exclusionary rule follows, along
with the facts and holding in these cases and an analysis of the
Court's decision, focusing on the concerns raised by the dissenting
Justices.

BACKGROUND

The Early Years: Boyd--Weeks

In the long running debate over the propriety and necessity of
the exlusionary rule, it often is noted that illegally obtained evidence

1. U.S. Const., amend IV.
2. United States v. Peltier, 422 U.S. 531, 561-62 (1975) (Brennan, J., dissenting).
3. Illinois v. Gates, 103 S. Ct. 2317, 2332 (1983).
4. Nix v. Williams, 104 S. Ct. 2501, 2513 (1984).
5. United States v. Leon, 104 S. Ct. 3405, 3421 (1984).
6. Idi
7. 104 S. Ct. 3424 (1984).
8. 53 U.S.L.W. 21190-91 (Oct. 16, 1984).
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has always been admissible in English courts and was generally ad-
mitted in this country for over hundred years.9 Although the fourth
amendment, from which the exclusionary rule is drawn, grew out of
the dissatisfaction with the English system that led to the American
Revolution,10 the first Supreme Court decision to link the admissibil-
ity of evidence to the question of the legality of the search and
seizure that produced it did not come until late in the nineteenth
century."

In Boyd v. United States,'2 the question of exclusion of evidence
under the provisions of the fourth and fifth amendments was first ad-
dressed.'3 Boyd was a civil case in which the government initiated
forfeiture proceedings against the defendant pursuant to charges of
fraudulent importation of goods.14 This case seemed an odd vehicle
for the promotion of a rule excluding evidence since the case was "a
civil case not a criminal case, no police were involved, and no search
or seizure over took place."'15 Yet, after equating a compulsory pro-
duction of one's private papers with a search and seizure, the Court
undertook to determine whether such a procedure was "an 'unrea-
sonable search and seizure' within the meaning of the Fourth
Amendment of the Constitution.' 6

The Court in Boyd examined the nature and purpose of the
fourth amendment with an emphasis on the recent history of contro-
versies involving unresonable searches and seizures in the United
States and England.17 Great deference was paid to the views ex-

9. Wilson, The Origin and Development of the Federal Rule of Exclusion, 18
WAKE FOREST L. REV. 1073, 1074 (1982). See generally Stewart, The Road to Mapp v.
Ohio and Beyond The Origin, Development and Future of the Exclusionary Rule in
Search-and-Seizure Cases, 83 CoLUM. L. REV. 1365, 1369-72 (1983) (general historic
overview of the fourth amendment and development of the exclusionary rule); 1 W.
LAFAvE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT § 1.1 (1978)
(historic perspective of the fourth amendment, including analysis of its origin).

10. 1 W. LAFAVE, supra note 9, at § 1.1, 3.
11. See Wilson, supra note 9, at 1076.
12. 116 U.S. 616 (1886).
13. See Stewart, supra note 9, at 1372.
14. Boyd v. United States, 116 U.S. at 617. Boyd involved an action for the seizure

and forfeiture of thirty-five cases of plate glass allegedly imported in violation of im-
port and revenue laws. Id. at 617-18. During the trial, the government was required to
prove the quantity and value of cases of glass. Id. at 618. In order to do so, the govern-
ment obtained a motion to produce an invoice belonging to the defendant. Id. The de-
fendant, while objecting to its validity and constitutionality, obeyed the order and
produced the required invoice. Id.

15. See Stewart, supra note 9, at 1372. In fact, "it is hard to find a fourth amend-
ment issue in the case." Id. at 1373. "But with a few clever maneuvers, Justice Brad-
ley converted the issue in the case to a fourth amendment question." Id.

16. Boyd, 116 U.S. at 622. The Court reasoned that "a compulsory production of a
man's private papers to establish a criminal charge against him, or to forfeit his prop-
erty, is within the scope of the Fourth Amendment to the Constitution."

17. See Boyd, 116 U.S. at 624-29.
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pressed by an English lord, Lord Camden, which the Court believed
expressed the true doctrine with regard to searches and seizures.' 8

The Court reasoned that it was the invasion of one's sacred right "of
personal security, personal liberty and private property, where that
right has never been forfeited" that the fourth and fifth amendments
were designed to protect. 19

Concluding that an unreasonable search and seizure had oc-
curred in violation of the fourth amendment, 20 the Court "injected
exclusion into the picture by noting the 'intimate relation' between
the fourth and fifth amendments.' The Court concluded that the
notice to produce and the means of obtaining the evidence were un-
constitutional; therefore, inspection of the invoice by the government
and "its admission in evidence by the court were erroneous and un-
constitutional proceedings." 22

The Court's next opportunity to address the issue of excluding
evidence obtained in violation of constitutional directives23 came in
the early 1900's in Adams v. New York.24 The Court was faced with
the question of whether "the reception in evidence of the defendant's
private papers seized in the raid of his premises, against his protest
and without his consent" violated his right to be free from unreason-
able searches and seizures.25

The Adams Court focused on the issue of the competency of evi-
dence and found no violation of the defendant's fourth or fifth

18. Id. at 630. But see Wilson, supra note 9, at 1079-80 where the author expresses
an opinion that reliance upon these views was unwarranted and unsound. Reliance
upon Lord Camden's views would lead one to believe that "the Court regarded the
proper remedy for a violation of those limitations to be neither a return of the seized
goods, not their suppression as evidence from criminal proceedings, but rather an ac-
tion by the victim against the perpetrators of the wrong for damages in tresspass." Id.
at 1081.

19. Boyd, 116 U.S. at 630 ("breaking into a house and opening boxes and drawers
are circumstances of aggravation" while the invasion of sacred rights under the Consti-
tution is deserving of comdemnation).

20. Id. at 634-35.
21. Stewart, supra note 9, at 1373.
For the "unreasonable searches and seizures" condemned in the Fourth
Amendment are almost always made for the purpose of compelling a man to
give evidence against himself, which in criminal cases is condemned in the
Fifth Amendment; and compelling a man "in a criminal case to be witness
against himself," which is condemned in the Fifth Amendment, throws light
on the question as to what is an 'unreasonable search and seizure' within the
meaning of the Fourth Amendment.

Boyd, 116 U.S. at 633.
22. Boyd, 116 U.S. at 638.
23. Stewart, supra note 9, at 1374; Wilson, supra note 9, at 1081.
24. 192 U.S. 585 (1904).
25. Id. at 587. Adams was convicted of knowingly possessing certain gambling

paraphernalia in violation of the New York Penal Code. Id. at 586.

1985
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amendment rights.26 Therefore, after finding that there had not
been an unlawful search and seizure and that the defendant had not
been compelled to testify against or incriminate himself,27 the Court
affirmed the defendant's conviction.28  More importantly, even
though it found no violation of the defendant's fourth or fifth amend-
ment rights, the Court elaborated on the effect it believed the
amendments were designed to have.29 The Court's opinion also has
been considered significant for untangling the fourth and fifth
amendments from the intimate relation in which Boyd had left
them.

30

The continued validity of Boyd was, therefore, unsure until
1914.31 During that year, the Court again addressed the issues raised
by Boyd in Weeks v. United States.32 In Weeks, the Court was called
upon to determine whether various items of evidence could be admit-
ted even though obtained in violation of the defendant's fourth
amendment rights.33 Before the trial began, the defendant filed a pe-
tition for the return of those items taken from his room.3 4 The trial
court ordered the return to the defendant of all property "not perti-
nent to the charge against the defendant" but did not require the re-
turn of any items which the government wished to introduce at
trial.3

5

26. 1& at 597. In evaluating the decision of the trial court, the Court noted that
the trial court found the sole question in the case to be whether "the papers found in
the execution of the search warrant, which had a legal purpose in the attempt to find
gambling paraphernalia, [were] competent evidence against the accused?" Id. See also
Stewart, supra note 9, at 1374.

27. Adams, 192 U.S. at 596-97.
28. I& at 599.
29. Id at 598. The Court believed that the amendments were "designed to protect

against compulsory testimony from a defendant against himself in a criminal trial, and
to punish wrongful invasion of the home of the citizen or the unwarranted seizure of
his papers and property, and to render invalid legislation or judicial procedure having
such effect."

30. See Wilson, supra note 9, at 1082.
31. See 1 W. LAFAVE, supra note 9, at § 1.1, 7.
32. 232 U.S. 383 (1914).
33. 1& at 385. The items of evidence in question included "various papers and ar-

ticles" found in defendant's room during the course of two separate warrantless
searches. Id. at 386.

34. Id at 387.
35. 1L at 388.

The right to recover possession of property that has been unlawfully
seized existed at common law and is implied in the fourth amendment. But
the repossession remedy, which was generally one of replevin, traditionally
had been a civil proceeding independent of the criminal proceeding for which
the property was being held as evidence. In a repossession proceeding, the
question at issue is completely unrelated to the main issue of the criminal
trial. While in the latter, the issue is the innonence or guilt of the person ac-
cused of a crime, the issue in the former is one of the right of recovery, the
determination of which involves separate issues of fact as to the rights of pos-

[Vol. 18
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Justice Day, who wrote the opinion in Adams,3 6 wrote for the
Court in Weeks.3 7 He analyzed the history of the fourth amendment
and found that it was intended to limit the exercise of governmental
power and authority.-3 The Court determined that practices which
were "destructive of rights secured by the Federal Constitution,
should find no sanction in the judgments of the courts which were
charged at all times with the support of the Constitution."3 9 There-
fore, after finding that the evidence had been obtained in violation of
the Constitution, the Court reversed and remanded the case.40

Significantly, the Weeks Court relied solely on the fourth
amendment to reverse the conviction, further untangling the "inti-
mate relation" established in Boyd.4 1 In so doing, the Court reaf-
firmed the principles of Boyd but not without narrowing them.42 By
relying solely on the fourth amendment to exclude the evidence un-
lawfully obtained, the Court narrowed exclusion to those items of
which the defendant was lawfully seized.43

From Possessory Rights to Evidentiary Rights

The narrow Weeks version of the exclusionary rule was greatly
expanded by the Court in the early 1920's.4 It was at that time that
the Court decided Silverthorne Lumber Co. v. United States45 and
Gouled v. United States.46 It has been noted that "the Silverthorne
and Gouled opinions went far towards converting the limited rules of
the Boyd and Weeks cases into a full-blown rule of exclusion at fed-

session of the goods and the method of seizure, including that of whether tres-
pass was committed by a government agent.

Wilson, supra note 9, at 1084 (citations omitted).
36. 192 U.S. at 594.
37. 232 U.S. at 386.
38. Id, at 391-92.

The effect of the Fourth Amendment is to put the courts of the United
States and Federal officials, in the exercise of their power and authority,
under limitations and restraints as to the exercise of such power and author-
ity, and to forever secure the people, their persons, houses papers and effects
against all unreasonable searches and seizures under the guise of law. This
protection reaches all alike, whether accused of a crime or not, and the duty
of giving to it force and effect is obligatory upon all entrusted under our Fed-
eral system with the enforcement of laws.

Id.
39. Id. at 392.
40. Id. at 398-99.
41. See Stewart, supra note 9, at 1374-75; Wilson, supra note 9, at 1084.
42. Wilson, supra note 9, at 1085.
43. See Stewart, supra note 9, at 1375 (contraband could still be admitted since

the defendant would have no possessory right to such items); Wilson, supra note 9, at
1085.

44. See Wilson, supra note 9, at 1091.
45. 251 U.S. 385 (1920).
46. 255 U.S. 298 (1921).
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eral trials. '47

In Silverthorne, the defendants sought the reversal of a district
court's determination that the defendants were in comtempt of court
for refusing to obey subpoenas issued by the court.48 The subpoenas
were issued with the aid of information obtained in violation of the
defendants' fourth amendment rights.49 The government contended
that any constitutional violations that may have occurred in the origi-
nal search and seizure had been vitiated by the return to the defend-
ants of those items that had been seized. 50 The Court took a dim
view of this argument, stating that "[t]he Government now, while in
form repudiating and condemning the illegal seizure, seeks to main-
tain its right to avail itself of the knowledge obtained by that means
which otherwise it would not have had."'' s

The Court did not believe that allowing the government to ac-
complish in two steps that which was outlawed when done in one was
what the Court intended in Weeks. 52 The Court elaborated on the
purpose of the fourth amendment, stating:

The essence of a provision forbidding the acquisition of evi-
dence in a certain way is that not merely evidence so ac-
quired shall not be used before the Court but that it shall
not be used at all. Of course this does not mean that the
facts thus obtained became sacred and inaccessible. If
knowledge of them is gained from an independent source
they may be proved like any others, but the knowledge
gained by the Government's own wrong cannot be used by it
in the way proposed.53

Therefore, the Court found that the contempt citations could not

47. Stewart, supra note 9, at 1376.
48. Silverthorne Lumber Co. v. United States, 251 U.S. 385, 391 (1920). The Court

found the factual basis of the case simple. Id at 390. The defendants had been ar-
rested and were being detained by police, when "representatives of the Department of
Justice and the United States marshal without a shadow of authority went to the office
of their company and made a clean sweep of all the books, papers, and documents
found there." Id, Defendants made application to the district court for return of those
items and eventually did receive them, but not until copies and photographs had been
made of each document. I& at 390-91. Subpoenas were then issued by the government
in an attempt to regain the original documents. Id, at 391. It was the defendants' re-
fusal to comply with the subpoenas that led to the finding of contempt. Id

49. See note 48 supra.
50. 251 U.S. at 389-90. The government believed that "according to the settled

principles of law, the subsequent valid subpoenas issued by the court in the case at bar
were not in any way vitiated or weakened in authority or effect by reason of the prior
illegal seizure." IM at 387.

51. IM at 391. This admonishment by the Court sounds little like the property
rights analysis of Weeks. See Wilson, supra note 9, at 1091.

52. 251 U.S. at 391-92. To do so would "reduce the Fourth Amendment to a form
or words." I& at 392.

53. Id. at 392.

[Vol. 18
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stand and reversed the lower court's decision. 54

In Gouled v. United States, the Court decided the issue of
whether evidence obtained illegally should be excluded at trial even
though no objection was made to its introduction until the time of
trial.55 In Gouled, the Court resolved all the issues raised by the ap-
peal in favor of the defendants.56 In doing so, it slightly modified the
model established in earlier cases for exclusion of evidence. 57 In par-
ticular, the Court in this case did not require that objection to the ad-
mission of evidence be made prior to trial.58 The Court reasoned that
"[t]he objection was not too late, for, coming as it did promptly upon
the first notice the defendant had that the Government was in pos-
session of the paper, the rule of practice relied upon, that such an ob-
jection will not be entertained unless made before trial, was
obviously inapplicable. '59

As stated earlier, Gouled and Silverthorne remodeled the fourth
amendment's exclusionary rule;6° however, the Court was not yet
finished with the job of modernizing the rule.61 In Agnello v. United
States,62 the Court extended the reach of the exclusionary rule to
cover not only property to which the defendant had a lawful posses-
sory interest, but to contraband as well.6 3 Whether the evidence was
obtained via an illegal search and seizure was not in dispute; clearly
there was a fourth amendment violation.4However, the defendant
never made application for the return of the contraband either

54. Id,
55. Gouled v. United States, 255 U.S. 298, 305-06 (1921). The case involved the

trial of three individuals on charges of conspiracy to defraud the government and use
of the mails to do so. Id at 302-03. The evidence alleged to have been taken illegally
was "a paper surreptitiously taken from the office of the defendant by one acting
under the direction of officers of the Intelligence Department of the Army of the
United States" and other papers taken pursuant to search warrants. i at 303.

56. I at 313.
57. See Stewart, supra note 9, at 1376; Wilson, supra note 9, at 1093.
58. 255 U.S. at 305. It appears that the defendant had no knowledge of the gov-

ernment's possession of the evidence or the fact that it intended to offer it at trial until
it actually was offered.

59. Id, The Court went on to state that "we cannot doubt that such decisions as
there are in conflict with this conclusion are unsound." Id, at 306.

60. See note 48 and accompanying text supra.
61. See Stewart, supra note 9, at 1376.
62. 269 U.S. 20 (1925).
63. Stewart, supra note 9, at 1376-77.
64. Agnello, 269 U.S. at 34. Frank Agnello and four other defendants were

charged with and convicted of conspiracy to sell cocaine in violation of certain revenue
laws. Id at 27-28. After witnessing an alleged sale, police took the defendants into
custody. Id, at 28-29. While the defendants were in custody, police went to the home
of Frank Agnello and conducted a search which produced a can of cocaine. lI at 29.
This search was conducted without a warrant. Id.

The Court framed the issues in the case as "whether search of the house of Frank
Agnello and seizure of the cocaine there found, without a search warrant, violated the

1985
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before or during the trial.65 In order to have made such an applica-
tion, the defendant would necessarily have had to incriminate him-
self.66 The Court dispensed with the need for an application for
return of the article in question, stating:

Where, by uncontroverted facts, it appears that a search and
seizure were made in violation of the Fourth Amendment,
there is no reason why one whose rights have been violated
and who is sought to be incriminated by evidence so ob-
tained, may not invoke protection of the Fifth Amendment
immediately and without any application for the return of
the thing seized.67

Wolf to Mapp: Application to the State

In 1949, the Court first addressed the issue of whether the four-
teenth amendment's due process clause required the extension of the
exclusionary rule to state court proceedings.68 In Wolf v. Colorado,69

the Court answered the question in the negative.70 Writing for the

Fourth Amendment, and whether the admission of evidence of such search and seizure
violated the Fifth Amendment." Id. at 30.

65. Id. at 34. "In substance, Frank Agnello testified that he never had possession
of the can of cocaine and never saw it until it was produced in court.. . . It would be
unreasonable to hold that he was bound to apply for the return on an article which he
maintained he never had."

66. See id.
67. Id. "A rule of practice must not be allowed for any technical reason to prevail

over a constitutional right.'" Id. at 34-35 (quoting Gouled, 255 U.S. at 313).
This theory was again applied by the Court in United States v. Jeffers, 342 U.S. 48,

54 (1951). In that case, the government argued to the Court that "no property rights
within the meaning of the Fourth Amendment exist in the narcotics seized here, be-
cause they are contraband goods in which Congress has declared that 'no property
rights shall exist.'" 342 U.S. at 52-53. The Court, without specifically referring to
Agnello, determined that "in abrogating property rights in such goods, [Congress]
merely intended to aid in their forfeiture . . .rather than abolish the exclusionary
rule." Id. at 53-54. The Court, therefore, excluded the narcotics from evidence at trial.
Id. at 54.

68. Mertens & Wasserstrom, The Good Faith Exception to the Exclusionary Rule:
Deregulating the Police and Derailing the Law, 70 GEO. L.J. 365, 378-79 (1981).

Justice Jackson formulated the issue as follows:
Does a conviction by a State court for a State offense deny the "due process of
law" required by the Fourteenth Amendment, solely because evidence that
was admitted at the trial was obtained under circumstances which would have
rendered it inadmissible in a prosecution for a violation of a federal law in a
court of the United States because there deemed to be an infraction of the
Fourth Amendment as applied in Weeks v. United States?

Wolf v. Colorado, 338 U.S. 25, 25-26 (1949).
69. 338 U.S. 25 (1949).
70. Id. at 33. The opinion in Wolf raised as many questions as it answered. See

Mertens & Wasserstrom, supra note 68, at 379. The opinion introduced the notion that
the rule had no greater constitutional status than a mere "'matter of judicial implica-
tion.' " Id "Moreover, the Court for the first time injected the instrumental rationale
of deterrence of police misconduct into its discussion of the exclusionary rule." Id. See
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Court, Justice Frankfurter recognized that "[t]he security of one's
privacy against arbitrary intrusion by the police-which is at the core
of the Fourth Amendment-is basic to a free society. It is therefore
implicit in the 'concept of ordered liberty' and as such enforceable
against the States through the Due Process Clause." 71 However, the
Court refused to find that the exclusionary rule was a constitutional
imperative; rather, it found the rule to be "a matter of judicial impli-
cation." 72 The extent to which the rule was damaged by that state-
ment has been the subject of several commentaries.73

The role of the exclusionary rule in state courts and the vitality
of the decision in Wolf were questioned not long after that case was
decided.74 In Rochin v. California,75 the Court again questioned the
"limitations which the Due Process Clause of the Fourteenth
Amendment imposes on the conduct of criminal proceedings by the
States. '76 The Court reiterated the view that due process was funda-
mental to society and "implicit in the concept of ordered liberty. '77

It then set forth a broad outline of what factors should be considered

notes 112-41 and accompanying text infra (regarding the growth of the deterrence ra-
tionale as a justification of the exclusionary rule).

71. Wof, 338 U.S. at 27-28.
72. Id. at 28. Justices Rutledge and Murphy filed dissents. Id. at 40-47 (Rutledge.

J., dissenting and Murphy, J., dissenting). Justice Murphy found that the alternatives
remedies proposed by others were "deceptive" and that the only alternative to the rule
of exclusion "is no sanction at all." Id. at 41.

73. See, e.g., Mertens & Wasserstrom, supra note 68, at 380. "[B]y driving a wedge
between the fourth amendment and the exclusionary rule, the Court in Wolf dealt the
rule a blow from which it has never recovered." Id.

74. Geller, Enforcing the Fourth Amendment The Exclusionary Rule and Its Al-
ternatives, 1975 WASH. U.L.Q. 621, 629 (1975).

75. 342 U.S. 165 (1952).
76. Id. at 168. The Court's dissertation of the facts leading to the appeal shows

clear and gross violations of the defendant's rights in the search, seizure, and produc-
tion of the evidence that defendant wished to have suppressed. Id. at 172.

Having "some information that [the petitioner here] was selling narcot-
ics." three deputy sheriffs of the County of Los Angeles, on the morning of
July 12, 1949, made for the two-story dwelling house in which Rochin lived
with his mother, common-law wife, brothers, and sisters. Finding the outside
door open, they entered and then forced open the door to Richin's room on
the second floor. Inside they found petitioner sitting partly dressed on the
side of the bed, upon which his wife was lying. On a "night stand" beside the
bed the deputies spied two capsules. When asked "Whose stuff is that?"
Rochin seized the capsules and put them in his mouth. A struggle ensued, in
the couse of which the three officers "jumped on him" and attempted to ex-
tract the capsules. The force they applied proved unavailing against Rochin's
resistance. He was handcuffed and then taken to a hospital. At the direction
of one of the officers a doctor forced an emetic solution through a tube into
Rochin's stomach against his will. This "stomach pumping" produced vomit-
ing. In the vomited matter were found two capsules which proved to contain
morphine.

Id. at 166.
77. Id at 169 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)).
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by the courts in making inquiries into "due process of law." s78 Based
upon these guidelines, the Court found that the police conduct in
question "shock[ed] the conscience' 79 and that "an exclusionary rule,
grounded in the due process clause of the fourteenth amendment ap-
plied in state criminal prosecutions to evidence obtained through po-
lice misconduct," at least where that misconduct shocks the
conscience of the Court.80

In Irvine v. California,8 ' the Court refused to be swayed by the
petitioner's argument that his conviction should be reversed based on
the Court's opinion in Rochin.8 2 Irvine was distinguished from
Rochin based on the type of police activity involved.8 3 The Court de-
clined this opportunity to overrule Wolf, stating that "a distinction of
the kind urged would leave the rule [in Wolf] so indefinite that no
state court could know what it should rule in order to keep its
processes on solid constitutional ground."' 4 Even though the Court
stated that the Wolf decision should not be overruled,8 5 the opinion
in Irvine has been considered very instrumental in the "ultimate

78. 1d at 172.
In each case "due process of law" requires an evaluation based on a disinter-
ested inquiry pursued in the spirit of science, on a balanced order of facts ex-
actly and fairly stated, on the detached consideration of conflicting claims.....
on a judgment no ad hoc and episodic but duly mindful of reconciling the
needs both of continuity and of change in a progressive society.

Id (citation omitted).
79. Id.
Illegally breaking into the privacy of the petitioner, the struggle to open his
mouth and removed what was there, the forcible extraction of his stomach's
contents--this course of proceeding by agents of government to obtain evi-
dence is bound to offend even hardened sensibilities. They are methods too
close to the rack and screw to permit constitutional differentiation.

Id,
80. Mertens & Wasserstrom, supra note 68, at 380-81. See also Geller, supra note

74, at 629.
81. 347 U.S. 128 (1954).
82. Id. at 133. The Court found that the police tactics in this case "flagrantly, de-

liberately, and persistently violated the fundamental principle declared by the Fourth
Amendment." Id. at 132. The police had arranged to have a locksmith make a door
key to petitioner's home, while petitioner and his wife were not there. Id. at 130-31.
The officers later entered "by the use of this key and installed a concealed microphone
in the hall." Id. at 131. Later, officers again entered and moved the microphone to the
petitioner's bedroom. I& Some time later, the officers entered a final time, on this
occasion moving the microphone to a closet. Id "Each of these repeated entries of pe-
titioner's home without a search warrant or other process was a trespass, and probably
a burglary, for which any unofficial person should be, an probably would be, severely
punished." Id at 132. Yet the officers were still allowed to testify about conversations
they overheard through the use of the microphone. Id. at 131.

83. 1d at 133. ("However obnoxious are the facts in the case before us, they do
not involve coercion, violence or brutality to the person, but rather trespass to prop-
erty, plus eavessdropping").

84. Id. at 134.
85. Id
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downfall of Wolf."8  One commentator has stated of the decision in
Irvine, "[t]he Court's affirmance that a state court could admit such

evidence, based on the authority of Wolf, pointed to an inability of

the law to redress a very serious invasion of privacy. 8 7

In 1956, the Court decided Rea v. United States.8s In that case,

86. Allen, Federalism and the Fourth Amendment" A Requiem For Wolf, 1961
SUP. CT. REv. 1, 7 (1961). See also Geller, supra note 74, at 629. Also of interest in this
case are the views expressed by the dissenting Justices discussed individually below.

Justice Black, in a dissenting opinion in which Justice Douglas concurred, called
for a reversal of the conviction because he believed it was obtained in violation of the
fifth amendment. Irvine v. California, 347 U.S. at 139 (Black, J., dissenting). He be-
lieved that the fourteenth amendment made the fifth amendment applicable to the
states and that "state courts like federal courts are therefore barred from convicting a
person for crimes on testimony which either state or federal officers have compelled
him to give against himself." Id at 141-42. Since he believed Irvine was convicted on
the basis of a coerced confession, Justice Black would have reversed. Id. at 142.

Justice Frankfurther, in an opinion in which Justice Burton joined, read Wolf
narrowly and stated that "Wolf did not and could not decide that as long as relevant
evidence adequately supports a conviction, it is immaterial how such evidence was ac-
quired." 347 U.S. at 144 (Frankfurther J., dissenting). Analyzing the Court's decision
in Rochin, Justice Frankfurter found the principle on which the case should be de-
cided to be:

Regard for the requirements of the Due Process Clause "inescapably imposes
upon this Court an exercise of judgment upon the whole course of the pro-
ceedings [resulting in a conviction] in order to ascertain whether they offend
those canons of decency and fairness which express the notions of justice of
English-speaking peoples even toward those charged with the most heinous
offenses."

Id. at 145 (quoting Rochin) (citation omitted).
Finding that due process "has to do not with question of guilt or innocence but the

mode by which guilt is ascertained," Justice Frankfurter believed that the victims of
offensive police tactics should be able to invoke the fourteenth amendment to insure
that they receive a fundamentally fair trial. Id. at 148.

However, the strongest dissent was filed by Justice Douglas, as evidenced by the
opening line of his dissent: "The search and seizure conducted in this case smack of
the police state, not the free America the Bill of Rights envisaged." 347 U.S. at 149
(Douglas, J., dissenting). He continued that "it is no answer that the man is doubly
guilty. The Bill of Rights was designed to protect every accused against practices of
the police which history showed were oppressive of liberty." Id. at 151. Justice Doug-
las found that the exclusion of evidence was the only effective sanction against police
misconduct and that without that sanction "the Fourth Amendment... 'might as well
be stricken from the Constitution.'" Id, at 151-52 (quoting Weeks, 232 U.S. at 393).
Other proposed sanctions or remedies for violations of fourth amendment rights rele-
gated those rights "to a lowly status." Id, at 152.

If unreasonable searches and seizures that violated the privacy which the
Fourth Amendment protects are to be outlawed, this is the time and the occa-
sion to do it. If police officers know that evidence obtained by their unlawful
acts cannot be used in the courts they will clean their own houses and put an
end to this kind of action. But as long as courts will receive the evidence, the
police will act lawlessly and the rights of the individual will suffer. We should
throw our weight on the side of the citizen and against the lawless police. We
should be alert to see that no unconstitutional evidence is used to convict any
person in America.

Id
87. Geller, supra note 74, at 630.
88. 350 U.S. 214 (1956).
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the Court began to "close some of the loopholes in its fourth amend-
ment enforcement policy" by way of its general "supervisory power
over federal law enforcement personnel."8 9 The Court "put all con-
stitutional questions to one side" and, based solely upon its supervi-
sory powers, enjoined the introduction into evidence of items
obtained illegally by federal officers.90 The Court concluded that it
was the duty of federal officers to follow the rules of the federal
courts and that "[t]hat policy is defeated if the federal grant can flout
them and use the fruits of [the] unlawful act either in federal or state
proceedings."91

Further closing of the loopholes in the Court's policy came with
the Court's rejection of "the notorious 'silver platter' doctrine, which
had been in operation since Weeks."'92 In Elkins v. United States,93

the Court formally "forbade the use in federal prosecutions of evi-
dence unlawfully seized by state police officers."' 94 The Court consid-
ered the questions raised in this case as important for the proper
administration of justice in the federal system.95 The Court noted
that evidence seized by the state was originally allowed in federal tri-
als based upon the assumption that "unreasonable state searches did
not violate the Federal Constitution."96  However, as the Court
pointed out, the fact that this assumption has been invalid since 1949
"has apparently escaped the attention of most of the federal

89. Geller, supra note 74, at 630. See also Allen, supra note 86, at 12.

Rea was indicted in federal court for unlawfully acquiring marijuana, the indict-
ment being based on evidence obtained pursuant to a search warrant. Rea v. United
States, 350 U.S. at 214. Rea moved to, suppress the evidence on the grounds that the
search warrant was based on an insufficient showing of probable cause and that the
statements contained therein were not sworn to. Id. at 214-15. The motion to suppress
was granted. Id. at 215. The federal officers then attempted to testify in a state court
proceeding and have that evidence which was suppressed the federal court admitted in
the state court. Id.

90. Id. at 216-17.
91. Id. at 217-18. But see Wilson v. Schnettler, 365 U.S. 381 (1961). The Court af-

firmed the conviction even though the evidence admitted before objection was seized
by a federal officer without a warrant and later turned over to state officials.

92. Geller, supra note 74, at 630. "The crux of that doctrine is that a search is a
search by a federal official if he had a hand in it; it is not a search by a federal official
if evidence secured by state authorities is turned over to federal authorities on a silver
platter." Lusti v. United States, 338 U.S. 74, 78-79 (1949) (evidence obtained illegally
by state officials had been regularly admitted in federal court proceedings).

93. 364 U.S. 206 (1960).
94. Mertens & Wasserstrom, supra note 68, at 381.
95. Elkins v. United States, 364 U.S. at 208. The petitioners had been indicted in

federal court for "the offense of intercepting and divulging telephone communications
and of conspiracy to do so" based upon tape recordings made unlawfully by state offi-
cials. Id. at 206-207.

96. Id. at 213.
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courts."97 The Court also discussed other considerations before fi-
nally determining the issues in this case.98 Based upon these consid-
erations, the Court set aside the judgment of the appellate court and
remanded the case.99 Finally in Mapp v. Ohio,1°° "the Court tried to
repair the damage [to the rule] by overruling Wolf and applying the
exclusionary rule to the states."101 Yet, the effects of Wolf were not
and could not be entirely overriden by the Court's ruling in Mapp.10 2

In Mapp, the appellant was convicted on the basis of evidence
"'of lewd and lascivious books and pictures unlawfully seized during
an unlawful search of defendant's home.' "103 Based on Wozf, the
state argued that even though the evidence may have been unlaw-
fully obtained, it could still be used in state court for the prosecution
of a state criminal offense. 1°4 The Court stated that Wolf had ex-
tended the fourth amendment's right of privacy to the states via the

97. I& "To the victim it matters not whether his constitutional right has been in-
vaded by a federal agent or by a state officer." I& at 215.

98. Id. at 222.
In a government of laws, .. existence of government will be imperiled if it
fails to observe the laws scrupulously. Our government is the potent, the
omni-present teacher. For good or for ill, it teaches the whole people by its
example. Crime is contagious. If the Government becomes a lawbreaker, it
breeds contempt for law; it invites every man to become a law unto itself; it
invites anarchy. To declare that in the administration of the criminal law the
end justifies the means-to declare that the Government may commit crimes
to secure the conviction of a private criminal-would bring terrible retribu-
tion. Against that pernicious doctrine this Court should resolutely set its face.

364 U.S. at 233 (quoting a dissenting opinion in Olmstead v. United States, 277 U.S. 438,
485 (1930) (Brandeis, J., dissenting)).

99. 364 U.S. at 224. "Notably, Elkins was the first case to be decided explicitly on
the deterrence rationale." Mertens & Wasserstrom, supra note 68, at 381.

100. 367 U.S. 643 (1961).
101. Mertens & Wasserstrom, supra note 68, at 381. See also 1 W. LAFAvE, supra

note 9, at § 1.1, 14; Allen, supra note 86, at 19-20; Geller, supra note 74, at 361.
102. See Mertens & Wasserstrom, supra note 68, at 381-82. "Yet where the Court

had once perceived a kind of natural, immutable affinity between the fourth amend-
ment and the rule, since Wolf the Court has seen the relationship between them as
the product of judicial artifice, and the rule itself as a judicial construct requiring ex-
plicit, pragmatic justification if it is to survive." Id.

103. 367 U.S. at 643. Police arrived at the Mapp home seeking "'a person... hid-
ing out in the home, who was wanted for questioning in connection with a recent
bombing'" and based on information that "'there was a large amount of policy para-
phernalia being hidden in the home."' Id. at 644 (citation omitted). After being de-
nied admittance to the home, police undertook surveillance of the home. I&

Three hours later, officers again sought to be admitted to the house. Id "When
Miss Mapp did not come to the door immediately, at least one of several doors to the
house was forcibly opened." Id. The police then proceeded to manhandle Miss Mapp,
to deny her attorney any opportunity to see her, and to conduct what could best be
described as a fishing expedition search. Id. at 644-45. At trial it became apparent that
the entire crusade conducted by the police was done so without the benefit of a search
warrant. Id, at 645.

104. ld. at 645-46.
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due process clause of the fourteenth amendment.10 5 The Court now
recognized that this right carried with it the right to exclusion of evi-
dence unlawfully obtained:106 "To hold otherwise is to grant the
right but in reality to withhold its privilege and enjoyment."'01 7 The
Court supported the extension of the rule both on the rationale that
it deters police misconduct 08 and maintains judicial integrity.10 9

Rise of the Deterrence Rationale

In Irvine v. California,"0 Justice Jackson may have opened the
door for both advocates and critics of the exclusionary rule to make
comment about the rule's purpose when he stated:

Our cases evidence the fact that the federal rule of exclusion
and our reversal of conviction for its violation are not sanc-
tions which put an end to illegal search and seizure by fed-
eral officers .... The extent to which the practice was
curtailed, if at all, is doubtful.... There is no reliable evi-
dence known to us that inhabitants of those states which ex-
clude the evidence suffer less from lawless searches and
seizures than those of states that admit it."'

Justice Jackson continued his attack on the rule, stating:
That the rule of exclusion and reversal results in the escape
of guilty persons is more capable of demonstration than that
it deters invasion of right by the police .... It protects one
against whom incriminating evidence is discovered, but does

105. Id. "Mapp thus forced twenty-four states to adopt the exclusionary rule, the
other states having previously adopted the rule voluntarily." Geller, supra note 74, at
631.

106. Mapp, 367 U.S. at 645-46.
107. 367 U.S. at 656. "[T]he bulk of [the Court's] opinion was devoted to a defense

of the rule on the empirical basis that it has proved to be the only effective means of
enforcing the fourth amendment." Mertens & Wasserstrom, supra note 68, at 382.

108. See 367 U.S. at 656. "ITihe purpose of the exclusionary rule 'is to deter-to
compel respect for the constitutional guaranty in the only effectively available way-
by removing the incentive to disregard it.'" Id. (quoting Elkins, 364 U.S. at 217).

109. 367 U.S. at 660.
The ignoble shortcut to conviction left open to the State tends to destroy

the entire system of constitutional restraints on which the liberties of the peo-
ple rest. Having once recognized that the right to privacy embodied in the
Fourth Amendment is enforceable against the States, and that the right to be
secure against rude invasions of privacy by state officers is, therefore, consti-
tutional in origin, we can no longer permit that right to remain an empty
promise.

Id.
110. 347 U.S. 128 (1954).
111. Id. at 135-36. Various studies have since been done on the practical effect of

excluding illegally obtained evidence from trial. See, e.g., S. SCHLESINGER, EXCLUSION-
ARY INJUSTICE: THE PROBLEM OF ILLEGALLY OTAINED EVIDENCE 50-60 (1977); Oaks,
Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L. Rev. 665, 678-709
(1970); Spiotto, The Search and Seizure Problem-Two Approaches: The Canadian
Tort Remedy and the U.S. Exclusionary Rule, 1 J. POLICE Sci. & AD. 36, 36-49 (1973).

[Vol. 18
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nothing to protect innocent persons who are the victims of
illegal but fruitless searches. The disciplinary or educational
effect of the court's releasing the defendant for police misbe-
havior is so indirect as to be no more than a mild deterrent
at best.112

The plurality opinion written by Justice Jackson was the subject
of attack in several dissenting opinions. 113 Justice Douglas, in his dis-
senting opinion, took the opposite stand to that of Justice Jackson.114

To Justice Douglas, the alternative remedies suggested for violations
of one's right to privacy "relegate constitutional rights under the
Fourth Amendment to a lowly status."1 15

The Court again noted, the deterrent effect of the exclusionary
rule in Elkins v. United States.116 Elkins has been noted as the first
case in which the Court decided the issues "explicitly on the deter-
rence rationale. 11 7 The Court in Elkins noted that there was a lack
of empirical evidence to support the assumption that the exclusion-
ary rule in fact deterred police misconduct; however, there was suffi-
cient "pragmatic evidence" to support the deterrence rationale." s

Elkins was relied on by the Court in Mapp v. Ohio1 9 to justify
the extension of the exclusionary rule to the states.' 20 The Mapp
Court followed the Elkins' recognition that the purpose of the exclu-
sionary rule was to deter constitutional violations by the police.' 2 '

112. 347 U.S. at 136-37. See Oaks, supra note i11, at 674-75 (commending Justice
Jackson for his candor).

Justice Jackson noted that the activities of the police in this case may have consti-
tuted a federal crime and that, therefore, an alternative remedy to the exclusion of ev-
idence existed. Irvine, 347 U.S. at 137-38. This part of the opinion, however, carried
only one concurring vote.

113. See note 86 supra.
114. Id,
115. 347 U.S. at 152.
116. 364 U.S. 206, 217 (1960) ("The Rule is calculated to prevent, not repair. Its

purpose is to deter-to compel respect for the constitutional guaranty in the only ef-
fectively available way-by removing the incentive to disregard it.").

117. See note 99 supra. However, the majority opinion notably offered another
consideration or justification for the exclusionary rule, "the imperative of judicial in-
tegrity." 364 U.S. at 222.

118. See Elkins, 364 U.S. at 218 (examining the history of state action regarding the
exclusionary rule after Wolf).

119. 367 U.S. 643 (1961).
120. Id at 656.
121. Id. at 659.

At the time of the Mapp decision, the sum total of published empirical
evidence of the deterrent effect of the exclusionary rule consisted of eleven
responses to Justice Murphy's inquiries about the extent of police training in
the areas with and without the exclusionary rule, a student comment sug-
gesting that the rule did not deter unlawful methods in the enforcement of
gambling laws in Chicago in 1950, and some commentary aimed at refuting
the contention that the exclusionary rule had crippled law enforcement in ar-
eas where it had been adopted.
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However, when faced with the criticism that the exclusionary rule
frees criminals, the Court supported its extension of the rule upon
Elkins' other consideration-" 'the imperative of judicial
integrity.' ",122

The importance of the deterrence rationale in cases involving the
exclusionary rule became clear shortly after the decision in Mapp.123

In Linkletter v. Walker,124 "the Court asserted that deterrence of po-
lice misconduct, as distinguished from remedying violations of the
constitutional right to privacy, was the primary justification for the
exclusionary rule.' 25 In determining whether the Mapp doctrine
should be applied retroactively, the Court stated that "[t]he
thousands of cases that were finally decided on Wolf cannot be oblit-
erated. '126 The Court further believed that all cases after Wolf in-
volving the exclusion of illegally obtained evidence, had been based
on the "necessity for an effective deterrent to illegal police action.' 27

Applying only the deterrence rationale to these considerations, the
Court stated:

Oaks, supra note 102, at 675.
122. 367 U.S. at 659.

Our decision, founded on reason and truth, gives to the individual no more
than that which the Constitution guarantees him, to the police no less than
that to which honest law enforcement is entitled, and, to the courts, that judi-
cial integrity so necessary in the true administration of justice.

Id, at 660.
123. See Mertens & Wasserstrom, supra note 68, at 382; Wilson, supra note 9, at

1104.
124. 381 U.S. 618 (1965).
125. Wilson, supra note 9, at 1104. In Linkletter, the Court was presented the

question of "whether this requirement [extension of the rule to the states] operates
retrospectively upon cases finally decided in this period prior to Mapp." 381 U.S. at
619-20.

In 1959, Linkletter was arrested on a burglary charge. I& at 621. "At the time of
his arrest he had been under surveillance for two days as a suspect in connection with
another burglary." Id After taking UInkletter to the police station and searching him
officers took his keys and, without the benefit a search warrant, searched Linkletter's
house and office, seizing property found at both places. Id. The trial and appellate
courts found no violations of Linkletter's constitutional rights and in May, 1959, con-
victed him on the burglary counts. Id

Mapp was announced in 1961, and as soon as it was, Linkletter petitioned for
habeas corpus relief. Id Linkletter lost in every state and federal court before seek-
ing review by the Supreme Court. Id Linkletter asserted two points in his argument
to have his conviction overturned. These arguments were:

(1) that the Court of Appeals erred in holding that Mapp was not retrospec-
tive; and (2) that even though Mapp be held not to operate retrospectively,
the search in his case was subsequent to that in Mapp, and while his final con-
viction was long prior to [the] disposition of it, his case should nevertheless be
governed by Mapp.

Id.
126. Id. at 636.
127. Id. at 636-37. But see Wilson, supra note 9, at 1105 ("The [Linkletter] Court

attempted to erase the constitutional reasoning of Mapp.").
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The misconduct of the police prior to Mapp has already oc-
curred and will not be corrected by releasing the prisoners
involved. Nor would it add harmony to the delicate state-
federal relationship of which we have spoken as part and
parcel of the purpose of Mapp. Finally, the ruptured privacy
of the victims' homes and effects cannot be restored. Repa-
ration comes too late.128

Although deterrence became the dominant justification for the
rule, the Court still recognized that the rule served other pur-
poses. 129 In Terry v. Ohio, °30 the Court again recognized judicial in-
tegrity as one of the justifications for the rule.13 ' The Court,
however, found limitations in the use of the rule as "a tool of judicial
control" of law enforcement personnel. 32 The Court found that
since the rule is not always an effective deterrent, 33 "a rigid and un-
thinking application of the exclusionary rule, in futile protest against
practices which it can never be used effectively to control, may exact
a high toll in human injury and frustration of efforts to prevent
crime."134

Shortly after Terry, the view that the rule was intended to rem-
edy the violation of individual rights was apparently reaffirmed.135

In Alderman v. United States,136 the Court denied that the defend-
ants had any standing to assert a violation of the fourth amendment
since a violation "can be successfully urged only by those whose

128. 381 U.S. at 637. Opponents of the rule use basically the same argument when
calling for the rule's complete abandonment.

Justice Black wrote a strong dissenting opinion in which Justice Douglas joined.
381 U.S, 640 (Black, J., dissenting). In that dissent, he stated:

Despite the Court's resounding promises throughout the Mapp opinion that
convictions based on such "unconstitutional evidence" would "'find no sanc-
tion in the judgments of the courts,' ." Linkletter, convicted in the state court
by use of 'unconstitutional evidence,' is today denied relief by the judgment of
this Court because his conviction became 'final' before Mapp was decided....
This different treatment of Miss Mapp and Linkletter points up at once the
arbitrary and discriminatory nature of the judicial contrivance utilized here to
break the promise of Mapp by keeping all people in jail who are unfortunate
enough to have had their unconstitutional convictions affirmed before June
19, 1961.

Id, at 640-41 (Black, J,, dissenting).
129. See Mertens & Wasserstrom, supra note 68, at 382.
130. 392 U.S. 1 (1968).
131. Id. at 12-13. "Courts which sit under our Constitution cannot and will not be

made party to lawless invasions of the constitutional rights of citizens by permitting
unhindered governmental use of the fruits of such invasions." Id. at 13. By admitting
evidence, courts legitimize the process which produced the evidence; exclusion of evi-
dence "withholds the constitutional imprimatur." Id

132. Id. at 13.
133. Id
134. Id at 15. See S. SCHLESINGER, supra note 111, at 60-63.
135. Mertens & Wasserstrom, supra note 68, at 383.
136. 394 U.S. 165 (1969).



CREIGHTON LAW REVIEW

rights were violated by the search itself, not by those who are ag-
grieved solely by the introduction of the damaging evidence."'31 7 The
Court's recognition of the deterrence rationale as the primary justifi-
cation for the exclusionary rule did not operate to weaken or elimi-
nate the standing requirement for assertion of the rule. 3 8

Communtators have observed that "[t]his limitation on the range of
defendants who can challenge unconstitutional police conduct by in-
voking the exclusionary rule makes sense only if the rule is con-
ceived of as vindicating a personal right of the accused. ' 139

Calandra and Beyonc" Developing Deterrence

In 1971, the Supreme Court decided Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics. 40 In this case, Chief
Justice Burger dissented,' 41 urging the majority of the Court to give
up what he believed to be its inflexible, rigid, and mechanical appli-
cation of the exclusionary rule.'4 The Chief Justice believed that
the Court should recognize the rule as an "experimental" method in
the regulation of law enforcement personnel that had proven ineffec-
tive and take up the task of developing better methods to accomplish
that objective. 143 However, he did not advocate the abandonment of
the rule "until some meaningful alternative could be developed."' 44

Nearly three years after Bivens, the Court refused to extend the

137. I& at 170-71.
What petitioners appear to assert is an independent constitutional right of

their own to exclude relevant and probative evidence because it was seized
from another in violation of the Fourth Amendment. But we think there is a
substantial difference for constitutional purposes between preventing the in-
crimination of a defendant through the very evidence illegally seized from
him and suppressing evidence on the motion of a party who cannot claim this
predicate for exclusion.

Id at 174.
138. Id, The Court entered into a cost-benefit analysis before determining that ex-

tending the rule to defendants whose personal right to privacy had not been violated
was not justified. I& at 174-75.

139. Mertens & Wasserstrom, supra note 68, at 383.
140. 403 U.S. 388 (1971).
141. Bivens, 403 U.S. at 411 (Burger, C.J., dissenting).
142. Id. at 420.
143. Id

In characterizing the suppression doctrine as an anomalous and ineffec-
tive mechanism with which to regulate law enforcement, I intend no reflec-
tion on the motivation of those members of this Court who hoped it would be
a means of enforcing the Fourth Amendment. Judges cannot be faulted for
being offended by arrests, searches, and seizures that violate the Bill of Rights
or statutes intended to regulate public officials. But we can and should be
faulted for clinging to an unworkable and irrational concept of law. My criti-
cism is that we have taken so long to find better ways to accomplish these de-
sired objectives. And there are better ways.

Id.
144. Id. The Chief Justice went on to urge Congress to take the initiative in draft-
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application of the exclusionary rule to grand jury proceedings.145 In
United States v. Calandra,146 the Court relied on its earlier determi-
nation that the primary purpose of the rule is to deter "future unlaw-
ful police conduct" and balanced that stated purpose against the
likelihood that application of the rule to grand jury proceedings
would effectuate its purpose. 147 Finding that extending the exclu-
sionary rule to grand jury proceedings would have an uncertain ef-
fect "at best,"'148 the Court refused to "embrace a view that would
achieve a speculative and undoubtedly minimal advance in the deter-
rence of police misconduct at the expense of substantially impeding
the role of the grand jury."'1 49

ing legislative with this goal in mind and laid down what he considered suitable guide-
lines for such legislation. Id. at 421-23.

145. See United States v. Calandra, 414 U.S. 338, 354 (1974). In Calandra, federal
agents conducted a search of Calandra's place of business pursuant to warrants that
were later determined to be invalid. Id at 340-42. The warrant authorized the search
for and seizure of "bookmaking records and wagering paraphernalia." Id. at 340. How-
ever, what the search uncovered was promissory notes which may have tied Calandra
to certain loan-sharking operations currently under investigation. Id. at 340-41. These
notes, along with various other items, were seized. Id, at 341.

A special grand jury before which Calandra was subpoenaed to testify was con-
vened to investigate loan sharking operations. Id. The grand jury wished to question
Calandra about the evidence seized from his place of business. Id, Calandra refused to
testify and moved to have the evidence suppressed and returned because of the illegal
manner in which it was obtained. Id.

146. 414 U.S. 338 (1974).
147. Id at 347-48.

Despite its broad deterrent purpose, the exclusionary rule has never been
interpreted to proscribe the use of illegally seized evidence in all proceedings
or against all persons. As with any remedial device, the application of the rule
has been restricted to those areas where its remedial objectives are thought
most efficaciously served. The balancing process implicit in this approach is
expressed in the contours of the standing requirement.

Id. at 348.
148. Id at 351. 'The incentive to disregard the requirement of the Fourth Amend-

ment solely to obtain an indictment from a grand jury is substantially negated by the
inadmissibility of the illegally seized evidence in a subsequent criminal prosecution of
the search victim." Id

149. Id at 351-52.
Permitting witnesses to invoke the exclusionary rule before a grand jury
would precipitate adjudication of issues hitherto reserved for the trial on the
merits and would delay and disrupt grand jury proceedings. Suppression
hearings would halt the orderly progress of an investigation and might neces-
sitate extended litigation of issues only tangentially related to the grand jury's
primary objective. The probable result would be "protracted interruption of
grand jury proceedings," . . . effectively transforming them into preliminary
trials on the merits. In some cases the delay might be fatal to the enforce-
ment of criminal law.

Id. at 349-50 (citations omitted).
The Court also rejected the argument that the use of illegally obtained evidence in

grand jury proceedings constitutes an independent violation of the witness' rights. Id
at 354. Finding the grand jury questioning to be "only a derivative use of the product
of a past unlawful search and seizure," the Court decided that such use should not be
proscribed. Id.
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Justice Brennan dissented from the opinion of the majority in
Calandra, a dissent joined by Justices Douglas and Marshall.1 50 Jus-
tice Brennan strongly disagreed with the Court's findings as to the
purpose of the exclusionary rule, stating that "[t]his downgrading of
the exclusionary rule to a determination whether its application in a
particular type of proceeding furthers the deterrence of future police
misconduct reflects a startling misconception, unless it is a pur-
poseful rejection, of the historical objective and purpose of the
rule."1 5 ' Commentators, too, have criticized the Court's actions and
reasoning in Calandra.52 They have stated that "[d]espite its ques-
tionable reasoning, Calandra has set an analytical pattern that the
Court has essentially followed ever since. The Court has thus di-
vorced the exclusionary rule from the fourth amendment itself, and
has installed deterrence as the rule's preeminent purpose.' 53

The majority opinion in Calandra not only marked the ultimate
arrival of the deterrence rationale, it also signaled "the demise of the
theory of rights."' 'i 4 With one sweeping statement, the Court "ruled
out the individual privacy theory as one of the supporting rationales
of the rule, even if only a secondary one."' i5 5 By stating that the ex-
clusionary rule is a "judicially created remedy designed to safeguard
the Fourth Amendment rights generally through its deterrent effect,
rather than a personal constitutional right of the party aggrieved,"' 56

150. Id. at 355 (Brennan, J., dissenting). This dissent is the first in a line of dis-
sents filed by Justice Brennan in cases involving the placing of limitations on the ex-
clusionary rule.

151. Id. at 356.
The exclusionary rule, if not perfect, accomplished the twin goals of enabling
the judiciary to avoid the taint of partnership of official lawlessness and of as-
suring the people-all potential victims of unlawful government conduct-
that the government would not profit from its lawless behavior, thus minimiz-
ing the risk of seriously undermining popular trust in government.

Id. at 357.
152. See Mertens & Wasserstrom, supra note 68, at 384-85.
153. Id. at 385. The authors pointed to at least two problems with the Court's new

formula in Calandra: (1) the balancing test appears to be weighted heavily against ex-
clusion from the outset; and (2) the cumulative effect of rulings such as this may lead
to the abandonment of the rule altogether. Id. at 386-88. See also Kamisar, Does (Did)
(Should) The Exclusionary Rule Rest on a "Principled Basis" Rather than an Empiri-
cal Proposition"?, 16 CREIGHTON L. REV. 565, 638-42 (1983).

154. See Bernardi, The Exclusionary Rule: Is a Good Faith Standard Needed to
Preserve a Liberal Interpretation of the Fourth Amendment?, 30 DE PAUL L. REV. 51,
63, 64 (1980). "The Court had already indicated in Linkletter that the primary purpose
of the rule was deterrence, and that the 'ruptured privacy of the victims' homes' could
not be restored." Id. at 63.

155. See Bernardi, supra note 154, at 63. The advocates of the individual rights the-
ory, however, have never conceded and to this day fight for recognition or re-recogni-
tion of what they believe the correct historic interpretation of the rule requires. See
notes 414-25 and accompanying test infra.

156. Calandra, 414 U.S. at 348.
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the majority excluded all considerations other than deterrence and
forced a balancing of the costs and benefits of the rule.15 7

In the short time since Calandra, the Court has applied its bal-
ancing test and deterrence rationale in a variety of situations.15s In
United States v. Peltier,159 the Court was required to determine
whether its rulings should be given retroactive effect.160 The ruling
that the respondent wished to rely upon for the exclusion of evidence
seized for use against him had been announced four months after his
initial arrest.161 After analyzing past decisions dealing with the issue
of retroactivity, including Linkletter, the Court stated that "evidence
obtained from a search should be suppressed only if it can be said
that the law enforcement officer had knowledge, or may properly be
charged with knowledge, that the search was unconstitutional under
the Fourth Amendment."'1 2 The Court restated its view on the de-
terrent function to be served by the exclusionary rule, particularly
finding:

The deterrent purpose of the exclusionary rule neces-
sarily assumes that the police have engaged in willful or at
the very least negligent, conduct which has deprived the de-
fendant of some right. By refusing to admit evidence gained
as a result of some conduct, the courts hope to instill in
those particular investigating officers, or in their future

157. Bernardi, supra note 154, at 64. Strong doubts have been raised as to whether
such a balancing of interests is possible at all, and if it is, if the Court ever correctly
balances the competing interests. See Kamisar, supra note 153, at 638-47.

158. Stewart, supra note 9, at 1391-92.
159. 422 U.S. 531 (1975).
160. I. at 532-35. The respondent in this case had been stopped by Border Patrol

Agents engaging in a roving patrol. Id. at 532. Based on evidence found in the trunk
of respondent's car, he was eventually found guilty of knowingly and intentionally pos-
sessing marijuana with an intent to distribute the same. Id. Peltier had made a pre-
trial motion to suppress the evidence; however, that motion was denied. Id. The
Ninth Circuit Court of Appeals reversed, finding that, based upon a recently an-
nounced rule of the Court, the evidence should be excluded. Id.

161. Id. at 532. Respondent relied on Almeida-Sanchez v. United States, 413 U.S.
266 (1973), to invalidate the search of his automobile. 422 U.S. at 532-34.

162. Peltier, 422 U.S. at 542. The Court quickly put to rest any notion that exclu-
sion in this case was required by judicial integrity, stating-

The teaching of these retroactivity cases is that if the law enforcement of-
ficers reasonably believed in good faith that evidence they had seized was ad-
missible at trial, the "imperative of judicial integrity" is not offended by the
introduction into evidence of that material even if decisions subsequent to the
search and seizure have broadened the exclusionary rule to encompass evi-
dence seized in that manner. It would seem to follow afortiori from the Lin-
kletter and Fuller holdings that the "imperative of judicial integrity" is also
not offended if law enforcement reasonably believed in good faith that their
conduct was in accordance with the law even if decisions subsequent to the
search or seizure have held that conduct of the type engaged in by the law
enforcement officials is not permitted by the Constitution.

Id. at 537-38.
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counterparts, a greater degree of care toward the rights of an
accused. Where the official action was pursued in complete
good faith, however, the deterrence rationale loses much of
its force.' 63

Commentators have noted that "the most significant development in
the Peltier decision was the heavy reliance placed upon the mental
state of law enforcement officers in gauging the rule's deterrent ef-
fect." :'6 Based on what was perceived to be a lack of deterrence that
would result from application of the rule in this context, the Court
decided not to apply the ruling in question retroactively.1 65

Justice Brennan again dissented to what he termed the "business
of slow strangulation of the [exclusionary] rule.1' 66 He first objected
to the majority's determination that the Court's decision could only
be applied prospectively even though it did not constitute a "sharp
break" from the Court's previous decisions.1 67 Furthermore, Justice
Brennan was concerned with the way the majority applied, or misap-
plied, its own deterrence rationale. 168

On July 6, 1976, the Court decided United States v. Janisi 69 and
Stone v. Powell.17 0  In Janis, the Court addressed the issue of
whether illegally seized evidence was admissible in a civil proceeding
involving the United States.' 7 ' The Court characterized the relief

163. Id. at 539 (quoting Michigan v. Tucker, 417 U.S. 433, 447 (1974)).
164. See Bernardi, supra note 154, at 65.
165. 422 U.S. at 542. For a discussion of the prospectivity/retroactivity cases with

respect to their influence on the proposed good faith exception, see Kamisar, Gates,
"Probable Cause" "Good Faith" and Beyond, 6910WA L. REv. 551, 596-608 (1984).

166. 422 U.S. at 561-62 (Brennan, J., dissenting). Justice Brennan found it "gratify-
ing" that the majority at least mentioned judicial integrity as a justification for the ex-
clusionary rule. Id. at 553 n.13.

167. Id. at 548-49. Asserting that the Court had not required prospective applica-
tion of decisions unless they constituted a "sharp break" from what the law had been,
Justice Brennan believed that the majority erred in even addressing this particular is-
sue. Id. at 544. To Justice Brennan, the holding in question did not constitute a "sharp
break." Id.

168. Id. at 556-57. Justice Brennan noted the distinction between "general and spe-
cific" deterrence. Id. This distinction will come up again and again in Justice Bren-
nan's dissents and will be discussed more fully at notes 365-68 and accompanying text
infra.

169. 428 U.S. 433 (1976).
170. 428 U.S. 465 (1976).
171. Janis, 428 U.S. at 434. The evidence in question was seized by state law en-

forcement officers pursuant to a warrant later found to be invalid. Id. at 434-38. The
evidence included cash which the I.R.S. had levied upon. Id. at 438. At a suppression
hearing in the state court in which charges had been filed against the defendant, the
court granted the defendant's motion to quash the search warrant and ordered "all
items seized pursuant to it be returned except the cash" in the possession of the I.R.S.
Id. at 437-38.

Some time later, Janis filed a refund claim, seeking return of the money held by
the I.R.S. Id. at 438. When his claim was not honored, Janis filed suit. Id. The gov-
ernment answered and counterclaimed, the sole basis of the counterclaim being infor-

[Vol. 18
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sought as a request "to create judicially a deterrent sanction by hold-
ing that evidence obtained by a state criminal law enforcement of-
ficer in good-faith reliance on a warrant that later proved to be
defective shall be inadmissible in a federal civil tax proceeding. '172

In Stone, the question presented was:

[Whether a federal court should consider, in ruling on a pe-
tition for habeas corpus relief filed by a state prisoner, a
claim that evidence obtained by an unconstitutional search
or seizure was introduced at his trial, when he has previ-
ously been afforded an opportunity for full and fair litigation
of his claim in the state courts.17 3

After discussing other pertinent issues,174 the Court in each of
these cases eventually resorted to its deterrence rationale and balanc-
ing test derived from that rationale to find exclusion unwarranted.175

In Stone, the Court reiterated the well-known costs of exclusion: di-
verting the truthfinding function of trials, freeing guilty parties, and
the generating of disrespect for the system of justice.176 Those costs
"persist when a criminal conviction is sought to be overturned on col-
lateral review."'1 77 However, the Court believed that extending ex-
clusionary relief to habeas corpus proceedings would add little to
those benefits the Court was willing to concede could be attributed to
the rule.178 As the Court stated, "[e]ven if one rationally could as-
sume that some additional incremental deterrent effect would be
presented in isolated cases, the resulting advance of the legitimate
goal of furthering Fourth Amendment rights would be outweighed
by the acknowledged costs to other values vital to a rational system

mation derived from the illegal search by state officials. I& Janis, therefore, again
moved to have the evidence suppressed, this time in federal court and in a civil pro-
ceeding. Id

172. 1l at 447.
173. Stone, 428 U.S. at 469.
174. In Janis, the Court first took to not the odd procedural posture of the case

before focusing on the issue of exclusion. 428 U.S. at 440-43. In Stone, the Court first
analyzed the history of federal habeas relief before turning to the issue of exclusion.
428 U.S. at 474-82.

175. See Janis, 428 U.S. at 448-60; Stone, 428 U.S. at 487-89.
176. Stone, 428 U.S. at 489-91. Further, the Court stated that "[the disparity in

particular cases between the error committed by the police officer and the windfall af-
forded a guilty defendant by application of the rule is contrary to the idea of propor-
tionality that is essential to the concept of justice." Md at 490.

177. 1l at 491. The Court hinted that the costs of exclusion are increased by the
intrusive nature of habeas corpus proceedings. IM at 491 n.31. The wrongs that such
proceedings were designed to remedy are typically not found in the fourth amendment
cases where "the basic justice of [one's] incarceration" is not in issue. Id

178. 1& at 493. The only benefit the Court was willing to concede was its deterrent
effect. Ad at 492. The Court again relied on the empirical studies of Oaks, Spiotto, and
others to support its assumption that the rule has a some deterrent effect. Id at n.32.
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of criminal justice."'1 79 Not surprisingly, the Court determined that
the scales tipped in favor of not extending the exclusionary rule to
federal habeas corpus proceedings.' 8 0

Similarly, in Janis, the Court determined that the use in federal
civil proceedings of evidence illegally seized by state law enforcement
officers is sufficiently attenuated from the illegal search and that its
exclusion in that proceeding cannot be expected to add to the deter-
rent function of the rule.181 The Court also rejected the argument
that the supervisory function that the courts fulfill with respect to
law enforcement officials required exclusion. 8 2 The Court found it-
self at that point at which "courts, consistent with their duty to ad-
minister the law, cannot continue to create barriers to law
enforcement in the pursuit of a supervisory role that is properly the
duty of the Executive and Legislative Branches."'81 3 Therefore, ex-
tension of the exclusionary rule to proceedings such as those in Janis
met with the Court's disfavor.'84

As a result of these cases, a continuing debate has been waged
over the correct scope of the exclusionary rule's deterrent analysis.'8 5

Proponents of the rule maintain that majority of the Court continu-
ally analyzes the rule's deterrent effect too narrowly. 8 6 These pro-
ponents believe that, if the exclusionary rule was designed to deter
police misconduct, it was intended to do so on an institution-wide, 8 7

rather than individual, basis.1l s Proponents further believe that they
have practical proof that the exclusionary rule does perform an insti-
tution-wide deterrent function. 8 9 This proof takes the form of the
response by various law enforcement agencies to a fairly recent

179. Stone, 428 U.S. at 493-94.
180. 1& at 494.
181. Janis, 428 U.S. 457-58.
182. Id, at 458 n.35.
183. 1& at 459.
184. 1& at 459-60. (Justices Brennan, Marshall, and Stewart dissented while Jus-

tice Stevens took no part in the consideration or decision of Janis. I at 460).
185. See, e.g., notes 140-84 and accompanying text supra.
186. See Kamisar, supra note 165, at 658-61.
187. Commentators have aptly referred to this institution-wide deterrent effect as

"systematic deterrence." See, e.g., Kamisar, supra note 165, at 660; Mertens & Wasser-
strom, supra note 68, at 399.

188. The deterrence of individual officers has been referred to as "special deter-
rence." Mertens & Wasserstrom, supra note 68, at 395. While doubts have been raised
as to whether the rule has any effect on individual officers, "an empirical study of po-
lice officers' responses to questionnaires revealed that a significant number of officers
felt 'a personal loss' when a court suppressed evidence they had seized." Id.

189. Mertens & Wasserstrom, supra note 68, at 395. There is a distinction between
systematic deterrence as described by Mertens and Wasserstrom and "general deter-
rence" as described by Professor Oaks. Id at 396-99. General deterrence as analyzed
by Oaks worked much in the same manner as criminal laws. Id at 396. "A threat of
punishment helps to develop patterns of conforming behavior that influence an of-
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Supreme Court decision.' 90 Delaware v. Prouse'9 ' drew rapid re-
sponses from several large law enforcement agencies. 192 Even before
the issue in the case had been finally determined by the Supreme
Court, a memorandum had been sent to all state police troops in Del-
aware explaining the conduct expected to be prohibited: 9 3

The suppression of evidence in Prouse, therefore, was a
small price to pay for an enormous benefit in protection
from unlawful police activity. At the cost of one marijuana
prosecution, the Delaware State Police, and, it can be ex-
pected, police everywhere who had previously conducted
routine license and registration spot checks, have abandoned
this practice .... Thus, applying the measure of the deter-
rent effect of the exclusionary rule that the probable cause
requirement suggests-suppression of evidence in one case
must prevent police conduct in one or more instances-the
exclusionary rule performs admirably. Applying the rule
not only deters the specific officer who lost evidence from
repeating his transgression, but the specter of the rule also
deters officers who have not personally lost evidence. Even
more dramatically, the rule prevents countless abridgements
of fourth amendment rights through law enforcement's in-
stitutional response to changes in fourth amendment law.i94

However, the exclusionary rule's critics still maintain that the rule
fails to deter police misconduct.195 For that reason, they continually
propose modifications of the rule, particularly the good faith excep-

ficer's conduct even after he has ceased to weight the pros and cons of observance in
an individual case." Id

Mertens and Wasserstrom find this analogy between the criminal law and the op-
eration of the exclusionary rule flawed. Id. at 399. "Unlike the criminal law, which
seeks to control the behavior of the general public, the exclusionary rule attempts to
influence the conduct of members of various law enforcement agencies." I& The
hope is that law enforcement agencies will be influenced and through them, the indi-
vidual officers will be affected. Id.

190. See Mertens & Wasserstrom, supra note 68, at 399.
191. 440 U.S. 648 (1979). In Prouse, the Court was forced to determine whether the

practice of stopping automobiles "for the purpose of checking the driving license of the
operator and the registration of the car," where police had no probable cause to do so,
violated the fourth or fourteenth amendments. I& at 650-51. It was a practice which
the Court found violative of the fourth amendment. Id. at 663.

192. Mertens & Wasserstrom, supra note 68, at 399-400.
193. Id. at 400.
194. Id. at 401. While this analysis fits well the facts of Prouse, where the fourth

amendment violation was a matter of institution-wide policy, the authority did not at-
tempt to apply systematic deterrence to those instances in which the transgression is
that of an individual officer.

Professor Kamisar would add to this analysis the argument that not only does the
rule deter police misconduct but nonexclusion undermines the process of removing the

incentives to disregard the fourth amendment. Kamisar, supra note 153, at 662-63.
195. Bernardi, supra note 154, at 75-78.
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tion.196 The remainder of this Note focuses on that proposed
modification.

Good Faith and the Exclusionary Rule

In 1979, the Supreme Court, in its decision in Michigan v. DeFil-
lippo,197 took a "significant step toward adoption of a good faith stan-
dard to govern application of the exclusionary rule in the realm of
fourth amendment violations."'198 DeFillippo stands for the proposi-
tion than "an arrest made in good-faith reliance on an ordinance,
which at the time had not yet been declared unconstitution, is valid
regardless of a subsequent judicial determination of it unconstitution-
ality."'199 DeFillippo, then, signified the Court's disposition to take
account of good faith on the part of police whenever a fourth amend-
ment issue arises.200

On the legislative front, some form of good faith exception has
been adopted in at least two states.20 1 A 1982 addition to the Arizona
Revised Statutes extends the good faith exception to evidence used in
the prosecution's case-in-chief. 20 2 In criminal proceedings in which a
party attempts to invoke the exclusionary rule "because of the con-
duct of a peace officer," the Arizona statute provides that "[t]he trial
court shall not suppress evidence which is otherwise admissible in a
criminal proceeding if the court determines that the evidence was
seized by a peace officer as a result of a good faith mistake or techni-

196. Id. at 101-07.
197. 443 U.S. 31 (1979). DeFillippo was arrested for violation of an applicable sec-

tion of the Detroit City Code for failing to identify himself to police officers. Id. at 33-
34. After he was taken into custody, DeFillippo was searched by one of the arresting
officers, and the search revealed controlled substances. Id. at 34. The trial court de-
nied DeFillippo's motion to suppress the fruits of the search, and he appealed. Id.

On appeal, the ordinance upon which DeFillippo's initial arrest was based was
held to be unconstitutionally vague. Id. The appellate court, therefore, held that both
the arrest and search were unconstitutional, expressly rejecting "the contention that
an arrest made in good-faith reliance on a presumptively valid ordinance is valid re-
gardless of whether the ordinance is subsequently declared unconstitutional." Id The
Supreme Court reversed, holding that the subsequent invalidation of a law "does not
determine the validity of the arrest," and, therefore, the search pursuant to the arrest
was lawful. Id. at 40.

198. Bernardi, supra note 154, at 51.
199. Id. at 74. "[A] close examination of the majority's opinion in (this] case reveals

that it was only by both manipulating precedent and employing convoluted logic that
the Court could reach its desired result, and yet still not explicitly adopt a good faith
standard." Id. at 73.

200. See Note, The Role of Police Officer Good Faith In Substantive Fourth
Amendment Doctrine-Michigan v. DeFillippo 443 US. 31 (1979), 55 WAsH. L. REV.
849, 867 (1980) (challenging the relevancy of good faith in determining fourth amend-
ment violations).

201. 1 W. LAFAVE, supra note 9, at § 1.2 n.71.3 (Supp. 1984).
202. See ARiz. REv. STAT. § 13-3925 (Cum. Supp. 1984).
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cal violation.' '20 3 In 1981, an almost identical statute was adopted in
Colorado.

2o4

The Colorado statute was the subject of review by the Colorado
Supreme Court in People v. Quintero.2° 5 Quintero involved an ap-
peal by the state "from an order suppressing evidence seized incident
to the arrest of the defendant, Fidel Quintero, and from the order
setting aside his conviction." 206 The Colorado Supreme Court deter-
mined that, while police had reason to be suspicious of the defendant,
they lacked probable cause to make the arrest.20 7 Furthermore, the
faults of the arrest could not be cured by application of the statutory
good faith exception.208

The Supreme Court granted certiorari upon appeal by the
state.2° 9 Presumably, this case would have been heard in conjunction

203. Id. The statute provides the following definitional section:
C. In this section:
1. "Good faith mistake" means a reasonable judgmental error concern-

ing the existence of facts which if true would be sufficient to constitute prob-
able cause.

2. "Technical violation" means a reasonable good faith reliance upon:
(a) A statute which is subsequently ruled unconstitutional.
(b) A warrant which is later invalidated due to a good faith mistake.
(c) A controlling court precedent which is later overruled, unless the

court overruling the precedent orders the new precedent to be applied
retroactively.

Id.
204. CoLO. REV. STAT. § 16-3-308 (Cum. Supp. 1982).
205. - Colo. -, -, 657 P.2d 948, 950-51, cert granted, 103 S. Ct. 3535, cert dis.

missed, 104 S. Ct. 543 (1983). On September 29, 1981, the defendant was observed by a
neighborhood resident, and the defendant's actions were, to say the least, suspicious.
- Colo. at -, 657 P.2d at 949. He was peering in the windows of several homes, none
of which were his own. Id. Approximately one hour after he was first observed the
defendant was again spotted, this time carrying a television set and "nervously" wait-
ing for a bus. Id. The resident who had observed the defendant called the police and
the "police radio dispatcher reported that a possible burglary suspect was at the corner
of Exposition and Vine." Id.

Officers responded quickly to. the dispatch and were on the scene within five min-
utes. Id. Relying solely on the radio dispatcher's report, officers questioned the de-
fendant, conducted a "pat down" search, and arrested the defendant. Id. at -, 657
P.2d at 949-50. It was only after the defendant was in custody that the officers were
informed of the defendant's previous behavior. Id. at -, 657 P.2d at 950.

206. Id. at -, 657 P.2d at 949.
207. IdL at -, 657 P.2d at 950.
208. Id.

A "good faith mistake" under the statute consists of "a reasonable judgmental
error concerning the existence of facts which if true would be sufficient to
constitute probable cause." . . . The mistake in this case does not center upon
a misperception of an existing fact but upon the mistaken judgment of law-
that is, the mistaken judgment by the officer that the facts known to him
were sufficient to warrant a full custodial arrest of the defendant.

Id. at -, 657 P.2d 950-51. The court also declined to adopt any greater exception than
that provide for in the statute, absent such an exception being adopted by the Supreme
Court. Id.

209. Colorado v. Quintero, 103 S. Ct. 3535 (1983).
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with Leon and Sheppard; however, the case was dismissed due to the
untimely death of the defendant. 210  Of the other state courts
presented with an opportunity to accept a good faith exception to the
exclusionary rule, one has adopted such an exception while the
others have declined to do so.2 11

In the federal arena, two circuit courts adopted some form of
good faith exception prior to the Court's consideration of Leon and
Sheppard.212 In United States v. Williams, 213 the Fifth Circuit Court
of Appeals adopted a broad good faith exception.21 4 The court, sitting
en banc, held that "evidence is not to be suppressed under the exclu-
sionary rule where it is discovered by officers in the course of actions
that are taken in good faith and in the reasonable, though mistaken,
belief that they are authorized. 2 15 Following the cost-benefit analy-
sis of Calandra, the court of appeals believed the rule should not be
applied in a situation where its deterrent function is not served.216

One such situation, according to the court, "is that of technically im-
proper police actions taken in reasonable good faith."217 The decision
in Williams, it should be noted, has not escaped criticism. 21 8

At the Supreme Court level, Justice White strongly encouraged

210. Colorado v. Quintero, 104 S. Ct. 543 (1983).
211. 1 W. LAFAVE, supra note 9, at § 1.2 (Supp. 1984).
212. See Donovan v. Federal Clearing Die Casting Co., 695 F.2d 1020, 1025 (7th Cir.

1982); United States v. Williams, 622 F.2d 830, 846-47 (5th Cir.), cert. denied, 449 U.S.
1127 (1980).

213. 622 F.2d 830 (5th Cir.), cert. denied, 449 U.S. 1127 (1980).
214. 622 F.2d at 846-47.
215. Id. at 840. Williams was out on bond pending the appeal of her conviction for

possession of a controlled substance. Id. at 833. One of the conditions of her bond was
that she remain within the state of Ohio. Id. However, on September 28, 1977, she was
seen in Atlanta, Georgia, by the same officer who had originally arrested her in Ohio.
Id. at 834. The officer was aware of the conditions of Ms. Williams' release and ar-
rested her for violation of those travel restrictions. Id. A search of Ms. Williams' coat
disclosed a packet of heroin. Id. She was then placed under arrest for possession of a
controlled substance. Id. The officer, pursuant to a warrant, searched Mr. Williams'
luggage, finding large quantities of heroin. Id. at 834-35.

Before trial, Williams moved to suppress the evidence, claiming that the initial
arrest was unlawful, and, therefore, all the fruits of that search should be suppressed.
Id. at 835. A magistrate denied the motion but was overruled by the district court. Id.
A panel of the court of appeals affirmed; however, the court of appeals on its own mo-
tion called for rehearing en banc. Id. at 833-35.

216. Id. at 842.
217. Id. The court further stated that "[i]t makes no sense to speak of deterring

police officers who acted in the good-faith belief that their conduct was legal by sup-
pressing evidence derived from such actions unless we somehow wish to deter them
from acting at all." Id.

218. See Ingber, Defending the Citadel: The Dangerous Attack of "Reasonable Good
Faith," 36 VAND. L. REV. 1511 (1983) (attacking the good faith exception generally);
Mertens & Wasserstrom, supra note 68, at 389; Note, Rethinking the Good Faith Excep-
tion to the Exclusionary Rule, 130 U. PA. L. REV. 1610, 1620-27 (1982).
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adoption of a good faith exception in Illinois v. Gates.2 19 Justice
White explained how the evolution of the exclusionary rule had led
to the understanding that "the exclusion of evidence is not a personal
constitutional right but a remedy, which, like all remedies, must be
sensitive to the costs and benefits of its imposition. ' '220 With regard
to balancing those costs and benefits, Justice White argued that "any
rule of evidence that denies the jury access to clearly probative and
reliable evidence must bear a heavy burden of justification and must
be carefully limited to the circumstances in which it will pay its way
be deterring official lawlessness."'22 1 Justice White believed that the
deterrent function of the exclusionary rule is most effective to com-
bat egregious conduct on the part of police and is minimally effective
at best with regard to actions undertaken in good faith.222

The lines have thus been drawn for the battle over adoption of a
good faith exception. The following is a brief recap of the arguments
for and against adoption of such an exception. The good faith excep-
tion, WHY?: (1) there is no constitutional right to exclusion, and the
exclusionary rule is merely a judicially created remedy;223 (2) the ex-
clusionary rule fails to deter police misconduct;224 (3) the exclusion-
ary rule exacts great "costs" from society;225 and (4) little if any
deterrence would be attributable to application of the rule to those

219. 103 S. Ct. 2317, 2336 (1983) (White, J., concurring).
220. Id. at 2342.
221. Id.
222. Id. at 2344. Justice White defended his position vis-a-vis those who believed

he concentrated too much on specific rather than systematic deterrence. Id. at n.15.
He believed that the attack was based upon the misapprehension that good faith is to
be measured on a subjective basis. Id.

Justice White also responded to what he believed were the major criticisms of the
good faith exception. Id. at 2345-47. First, he refused to accept the presumption that
magistrates will abdicate their duties or "flout the probable cause requirements in issu-
ing warrants." Id. at 2345. As for the argument that the exception will stagnate devel-
opment of fourth amendment law, Justice White countered that "[w]hen a Fourth
Amendment case presents a novel question of law whose resolution is necessary to
guide future action by law enforcement officers and magistrates, there is sufficient rea-
son for the Court to decide the violation issue before turning to the good-faith ques-
tion." Id. at 2346. Finally, by applying the exception on the basis of an objective
standard, Justice White believed that the exception would not be difficult to apply. Id.
at 2347.

223. See notes 154-57 and accompanying text supra.
224. Goodpaster, An Essay on Ending the Exclusionary Rule, 33 HASTINGS L.J.

1064, 1082-84 (1982).
225. See notes 220-21 and accompanying text supra. Justice White listed the costs

as follows: (1) the rule fress an unknown number of guilty persons; (2) the rule inter-
feres with the truth seeking function of the trial; (3) the rule may deter legitimate po-
lice activities; (4) the rule places a tremendous burden on the courts' calendars and
resources; and (5) the rule exacts from society a "heavy price in undermining public
confidence in the reasonableness of the standards that govern the criminal justice sys-
tem." 103 S. Ct. at 2342 (White, J., concurring).
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situations where officers acted in good faith.226 Therefore, since the
costs of exclusion outweigh its benefits, the rule should not be ap-
plied where officers acted in good faith.2 2 7 The good faith exception,
WHY NOT?: (1) there may be a personal constitutional right to ex-
clusion under the fourth amendment;228 (2) the doctrine of judicial
integrity requires exclusion;229 (3) the cost-benefit analysis is unfairly
skewed against the exclusionary rule;2 30 (4) the rule systematically
deters police misconduct (or the majority misapplies its own deter-
rence rationale); 23 ' (5) adoption will "stop dead in its tracks" the de-
velopment of fourth amendment law;23 2 and (6) the good faith
exception will prompt fourth amendment violations.23 3 Therefore,
the rights of society and the potential abuse of such an exception mil-
itate against adoption of the good faith exception.23 4

FACTS, HOLDING, AND DISSENTS

Leon and the Majority Opinion

The year is 1981, and a "confidential informant of unproven reli-
ability" reports to the police that two individuals known to him only
as "Armando" and Patsy" were distributing large quantities of con-
trolled substances from a Burbank, California, residence.23 5 It was
from these beginnings that the Court was presented with the
question:

[W]hether the Fourth Amendment exclusionary rule should
be modified so as not to bar the use in the prosecution's case-
in-chief of evidence obtained by officers acting in reasonable
reliance on a search warrant issued by a detached and neu-
tral magistrate but ultimately found to be unsupported by
probable cause.23 6

Based upon information supplied by the confidential informant,
the Burbank police began an extensive investigation beginning at the

226. See note 222 and accompanying text supra.
227. See notes 216-17 and accompanying text supra.
228. See notes 135-39 and accompanying text supra.
229. See nots 129-34 and accompanying text supra.
230. See note 153 supra.
231. See Ingber, supra note 218, at 1542-52.
232. See notes 377-92 and accompanying text infra.
233. See note 383 and accompanying text infra.
234. See 1 W. LAFAVE, supra note 9, at § 1.2, 12-16 (Supp. 1984); Kamisar, supra

note 165, at 611-15.
235. United States v. Leon, 104 S. Ct. 3405, 3409 (1984). The defendants were

charged with conspiracy to possess and distribute cocaine and possession of metha-
qualone and cocaine with the intent to distribute. United States v. Leon, No. 82-1093,
slip op. at 1 (9th Cir. Jan. 19, 1983), rev'd, 104 S. Ct. 3405 (1984).

236. Leon, 104 S. Ct. at 3409.
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Burbank residence and later extending to other residences.23 7 The
police observed cars parked at the Burbank residence as well as those
driven by individuals who visited the residence. 238 A check of police
records revealed many of these cars belonged to individuals who po-
lice knew or suspected of being involved with drug trafficking.23 9

Further investigation led police to other suspects.240

Police continued observing the residences and accumulating in-
formation, as well as following closely the activities of two of the re-
spondents.241 Based upon their observations and the information
supplied to them by the confidential informant, the Burbank police
applied for a warrant to search three residences as well as the
automobiles registered to each of the respondents "for an extensive
list of items believed to be related to respondents' drug-trafficking ac-
tivities."242 A facially valid warrant was issued, and the ensuing
search uncovered evidence at all three residence and in two of the
suspects' automobiles.2 43

The respondents filed a variety of motions to suppress the evi-
dence seized pursuant to the warrant.244 The motions, when taken
together, called for the suppression of all of the evidence seized.2 45

The District Court for the Central District of California, sitting as
the trial court in these proceedings, held an evidentiary hearing
before passing on the motions.24 Finding that the search warrant

237. Id, at 3410.
238. Id,
239. Id. The cars observed belonged to Ramando Sanchez, Patsy Stewart, and Ri-

cardo Del Castillo. Id Sanchez "had previously been arrested for possession of mari-
juana." Id Del Castillo "had previously been arrested for possession of 50 pounds of
marijuana." Id. However, Stewart had never been arrested on drug related charges
and in fact "had no criminal record." Id,

240. Id, A check of Del Castillo's probation records led the officers to respondent
Alberto Leon, whose telephone number Del Castillo had listed as that of his employer.
Id, Leon, too, previously had been arrested on drug charges. Id, Further, the Bur-
bank police learned secondhand that Leon may have stored large quantities of drugs at
his Glendale, California, home. Id,

241. Id. At one point in the investigation, Sanchez and Stewart were observed tak-
ing separate flights to Miami, yet returning to Los Angeles together. Id Upon arrival
in Los Angeles, the pair consented to a search of their luggage "that revealed only a
small amount of marijuana." Id,

242. Id, The application was prepared by an officer described as "an experienced
and well-trained narcotics investigator" and was "reviewed by several Deputy District
Attorneys." Id,

243. Id
244. Id,
245. Id. at n.1. Due to the number of respondents joined in the case and the

number of premises or areas that the warrant allowed to be searched, several motions
to suppress were filed, each covering a particular group of evidence seized from a par-
ticular location. Id,

246. I& at 3410-11. The Court recognized that the determination was not an easy
one. Id at 3411.
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was based on an insufficient showing of probable cause, 247 the trial
court granted the motions to suppress.248 However, due to standing
requirements for raising the constitutionality of the search, all of the
evidence was not suppressed as to all respondents. 249 Further, the
trial court denied a request by the government to admit the evidence
since the search was carried out in good faith reliance upon the
warrant.

2 50

The government took an interlocutory appeal to the United
States Court of Appeals for the Ninth Circuit, presenting three
issues:

(1) whether the independent examination standard is
applicable to appellate review of a district court's conclusion
that an affidavit failed to establish probable cause for the is-
suance of a search warrant;

(2) whether the district court erred in concluding that
the search warrant affidavit failed to establish probable
cause;

(3) whether the evidence seized under an invalid
search warrant should be suppressed if the police acted in
good faith.2 51

After determining that the appellate court may make an in-
dependent examination on the issue of probable cause, 252 the court of
appeals found that the district court was correct in its order sup-
pressing the evidence.253 The appellate court set out several factors
it considered before deciding that, based on the Aguilar-Spinelli
test,254 the warrant was not supported by a finding of probable

247. The issue of probable cause was not addressed at the Supreme Court level
although at least one Justice argued that this point should be addressed. See note 281
and accompanying text infra.

248. Leon, 104 S. Ct. at 3411.
249. Id, The extent to which the evidence would be suppressed as to each respon-

dent appears in the Court's opinion at n.3.
250. Id The trial court did, however, explicitly conclude that the search was con-

ducted in good faith:
I will say certainly in my view, there is not any question about good faith.
[Officer Romback] went to a Superior Court judge and got a warrant; [he] ob-
viously laid a meticulous trail. Had surveilled for a long period of time, and I
believe his testimony--and I think he said he consulted with three Deputy
District Attorneys before proceeding himself, and I certainly have no doubt
about the fact that that is true.

Id. at n.4.
251. Leon, No. 82-1093, slip op. at 1-2 (9th Cir. Jan. 19, 1983).
252. Id. at 2.
253. Id at 4.
254. The Aguilar-Spinelli text derives its name from the two cases that established

it, namely Aguilar v. Texas, 375 U.S. 108 (1964) and Spinelli v. United States, 393 U.S.
410 (1969). This test was abandoned by the Court in Illinois v. Gates, 103 S. Ct. 2317
(1983).
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cause. 255 Furthermore, the appellate court specifically refused to ac-
cept any good faith exception to the exclusionary rule.256

The government petitioned for certiorari 257 on the limited ques-
tion of "[w]hether the Fourth Amendment exclusionary rule should
be modified so as not to bar admission of evidence seized in reason-
able, good-faith reliande on a search warrant that is subsequently
held to be detective." 2-8 The government did not seek review of the
determinations made by the lower courts that the warrant was not
supported by a showing of probable cause. 25 9 This would not have
precluded the Court from reaching this issue; however, the Court
chose only to consider the question argued and briefed, that of the
propriety of a good faith exception to the exclusionary rule.260 The
Court concluded that "in the Fourth Amendment context, the exclu-
sionary rule can be modified somewhat without jeopardizing its abil-
ity to perform its intended functions."261

Quoting Stone v. Powell for the proposition that the fourth
amendment has never required the exclusion of illegally obtained ev-
idence all the time against all persons, the Court began its analysis by
noting that the constitutional wrong is accomplished by the police
search and seizure and that introduction of illegally obtained evi-
dence does not constitute a separate constitutional violation.262 Since
the violation of one's rights is, the Court determined, "fully accom-
plished" before the trial begins, the exclusionary rule is not able to

255. Leon, No. 82-1093, slip op. at 2-4. The factors included the delay between the
informants' tips and issuance of the warrant (stale evidence), the failure of the in-
dependent police investigation to corroborate informants' reports, and the total lack of
evidence to establish the informants' veracity. Id

256. 1I at 4. "We have not heretofore recognized such an exception and we de-
cline the invitation to recognize one at this juncture." Id

One judge dissented from the majority opinion. Id, at 5 (Kennedy, J., dissenting).
Judge Kennedy disagreed with the majority on the issue of staleness of the informa-
tion provided by the informants. Id. Further, he would have granted the warrant
based on the observations of the police and their opinions alone. Id. at 6. To him, the
exclusionary rule had been misapplied in this case. Id "Whatever the merits of the
exclusionary rule, its rigidities become compounded unacceptably when courts pre-
sume innocent conduct when the only common sense explanation for it is on-going
criminal activity." Id

257. United States v. Leon, 103 S. Ct. 3535 (1983).
258. Leon, 104 S. Ct. at 3412.
259. Id
260. Id Questions are raised whether the Court should have reached the good

faith issue in light of the lower court's determinations as to the existence of probable
cause. These were made using the Aguilar-Spinelli test rather than that announced by
the Court in Illinois v. Gates. See id A policy of judicial restraint may have made the
Court's holding in this case unnecessary if probable cause were established under the
"totality of circumstances" test supplied by Gates.

261. Leon, 104 S. Ct. at 3412.
262. Id
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cure the invasion of rights already suffered:263 "The rule thus oper-
ates as 'a judicially created remedy designed to safeguard Fourth
Amendment rights generally through its deterrent effect, rather than
a personal constitutional right of the person aggrieved.' ,,264

This determination by the Court was bound to rest upon a bal-
ancing of what it believed to be the costs and benefits of "preventing
the use in the prosecution's case-in-chief of inherently trustworthy
tangible evidence obtained in reliance on a search warrant issued by
a detached and neutral magistrate that ultimately is found to be de-
fective. ' '265 While the Court had not yet recognized any form of good
faith exception to the rule, it noted that the balancing test provided
"strong support for the modification." 2 m Citing the obvious prefer-
ence that should be given to searches pursuant to a warrant over
those conducted without a warrant and the degree of deference that
should be given a magistrate's decision as to the existence of probable
cause,26 7 the Court undertook the task of analyzing what, if any, de-
terring effect the exclusion of evidence had upon the magistrates
who issue the warrants. 268 In this context, the Court found that the
rule was "designed to deter police misconduct rather than to punish
errors of judges and magistrates" and that "no evidence [exists] sug-

263. Id.
264. Id. (quoting United States v. Calandra, 414 U.S. at 348). But see notes 408-18

and accompanying text infra.
This position, that the rule does not vindicate personal rights of the individual ag-

grieved but rather safeguards rights of society generally, seems inconsistent with the
Court's continued adherence to the standing requirement. Mertens & Wasserstrom,
supra note 68, at 385.

265. Leon, 104 S. Ct. at 3412-13. The Court listed a number of researchers whose
empirical studies it believed aided in this balancing process:

Many of these researchers have concluded that the impact of the exclu-
sionary rule is insubstantial, but the small percentages with which they deal
mask a large absolute number of felons who are released because the cases
against them were based in part on illegal searches and seizures .... Because
we find that the rule can have no substantial deterrent effect in the sorts of
situations under consideration in this case, .. we conclude that it cannot pay
in those situations

Id. at 3413 n.6.
266. Id. at 3416. The Court noted that a few of its members had voiced dissatisfac-

tion with the exclusionary rule. Id. at 3416 n.11.
267. Id. at 3417.
268. Id. at 3416-18. The Court noted three situations in which inquiry into the

magistrate's actions has been made. Id. at 3417. They are: (1) when the underlying or
supporting affidavit includes knowingly or recklessly made false statements; (2) when
the magistrate loses his neutral and detached standing-, and (3) when the affidavit does
not "'provide the magistrate with a substantial basis for determining probable cause.'"
Id. (quoting Gates, 103 S. Ct. at 2332).

"Only in the first of these three situations, however, has the Court set forth a ra-
tionale for suppressing evidence obtained pursuant to search warrant; in the other ar-
eas, it has simply excluded such evidence without considering whether Fourth
Amendment interests will be advance." Id. at 3418.

[Vol. 18
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gesting that judges and magistrates are inclined to ignore the Fourth
Amendment or that lawlessness among these actors requires applica-
tion of the extreme sanction of exclusion. '2 69 The Court further
stated that it found no basis for believing that the exclusionary rule
in any way acts as a significant deterrent on judges or magistrates. 270

The Court next questioned whether application of the exclusion-
ary rule can possibly deter an officer who objectively and reasonably
believes he is acting within the confines of the fourth amendment. 271

The Court assumed that the rule does effectively deter some police
misconduct; however, "it cannot be expected, and should not be ap-
plied, to deter objectively reasonable law enforcement activity. '272

Penalizing police officers in situations where they are presumably
acting properly logically cannot be expected to deter fourth amend-
ment violations.

2 73

Based upon this analysis, the Court concluded that "the marginal
or nonexistent benefits produced by suppressing evidence obtained in
objectively reasonable reliance on a subsequently invalidated search
warrant cannot justify the substantial costs of exclusion. '274 The
Court found, however, that exclusion remains appropriate in a lim-
ited number of situations.275 For the great majority of cases, though,
exclusion of evidence seized pursuant to a facially valid warrant will
be improper since "'[s]earches pursuant to a warrant will rarely re-

269. Id The Court recognized the concern expressed by several authors that some
magistrates are mere "rubber stamps" for police and that others are ineffective at
screening police conduct. Id. at n.14. In response to these concerns the Court stated
that "we are not convinced that this is a problem of major proportions." See notes 393-
407 and accompanying text infra.

270. Id, at 3418. The same factors that make the exclusionary rule an ineffective
means of deterring police also make the rule ineffective to deter judges and magis-
trates. Id. Furthermore, as neutral and detached officers of the court, magistrates
should have "no stake in the outcome of particular criminal prosecutions." Id,
Federal magistrates, moreover, are subject to the direct supervision of district courts.
They may be removed for "incompetency, misconduct, neglect of duty, or physical or
mental disability." 28 U.S.C. § 631(1). If a magistrate serves merely as "rubber stamp"
for the police or is unable to exercise mature judgment, closer supervisions or removal
provides a more effective remedy [or deterrent] than the exclusionary rule.
Id, at 3419 n.18.

The Court quickly addressed the issue of "magistrate shopping" before dismissing
that argument summarily as being speculative. Id. at 3419.

271. Id.
272. Id. The Court assumed that the rule acts as a deterrent, while maintaining

that no one has yet established that the rule actually has a deterrent effect. Id.
273. Id. at 3420.
274. Id. at 3421. For a discussion of the costs of the exclusionary rule, see S.

SCHLESINGER, supra note 111.
275. 104 S. Ct. at 3421. Exclusion remains a proper remedy where the affidavit in

support of the warrant contains statements made falsely or in reckless disregard for
their truth. Id. Also, where the magistrate does not fulfill his obligations in a neutral
and detached manner, exclusion remains appropriate. Id at 3422.
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quire any deep inquiry into reasonableness,'. . . for 'a warrant issued
by a magistrate normally suffices to establish' that a law enforcement
officer has 'acted in good faith in conducting the search.'"276

Applying the newly enunciated standard to the facts of the case,
the Court determined that the officers acted in an objectively reason-
able reliance upon the warrant.2 7 7 Therefore, the Court reversed the
judgment of the lower courts.278

Leon and the Dissents

Justice Stevens dissented,279 citing several concerns with the ac-
tion taken by the majority.280 First, Justice Stevens objected to the
manner in which the issue of a good faith exception was brought
before the Court.28 ' However, Justice Stevens' main concern cen-
tered upon what he believed to be the Court's creation of a new
"double standard of reasonableness. '28 2 Justice Stevens argued that
the fact that the government could not establish probable cause for
its actions necessarily indicates that those actions were unreasonable
within the meaning of the fourth amendment:28 3 "The notion that a

276. Id. at 3421.
277. Id at 3423. The Court noted that none of the respondents had argued that the

magistrate had not fulfilled his role in a neutral and detached manner. Id Further,
only one respondent argued that under the circumstances "no reasonably well-trained
police officer could have believed that there existed probable cause to search his
house." Id. This argument, however, was rejected. Id

278. Id At several points in the opinion, the Court takes time to note that the
standard of reasonableness it is adopting is an objective standard. See, e.g., id at 3420
n.20. The Court evidently believed that this would satisfy those whose objections to
the adoption of a good-faith test were based on a fear that the standard to be applied
would be a subjective one. Id

Justice Blackmun filed a concurring opinion for the purpose of underscoring what
he believed to be "the unavoidably provisional nature of today's decisions." Id at 3423-
24 (Blackmun, J., concurring). Based on the empirical nature of the Court's judgment,
Justice Blackmun believed that "[i]f it should emerge from experience that, contrary
to our expectations, the good faith exception to the exclusionary rule results in a mate-
rial change in police compliance with the Fourth Amendment, we shall reconsider
what we have undertaken here." Id. at 3424.

279. Id at 3446 (Stevens, J., dissenting in the judgment in No. 821771 [Leon]).
280. Id at 3450-57.
281. Id at 3450. Justice Stevens objected to the government's acquiescence over

the determination of probable cause. Id. "ITihe Government now admits-at least for
the tactical purpose of achieving what it regards as a greater benefit-that the sub-
stance, as well as the letter, of the Fourth Amendment is violated." Id

282. Id at n.13.
283. Id at 3451. Justice Stevens argued that the fourth amendment was intended

to address the problem of warrants being issued unreasonably, thus the probable cause
and particularity requirements. Id at 3452. When this notion is coupled with the great
degree of deference given a magistrate's determination as to probable cause, Justice
Stevens would find the Court's holding counterproductive. Id at 3450-51. As he put it,
"if the majority's assumption is correct, that even after paying heavy deference to the
magistrate's finding and resolving all doubt in its favor, there is no probable cause
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police officer's reliance on a magistrate's warrant is automatically ap-
propriate is one the Framers of the Fourth Amendment would have
vehemently rejected."2 s4

Justice Stevens believed that the majority's decision did "grave
damage to the deterrent function" of the exclusionary rule. He be-
lieved that the adoption of a double standard of reasonableness must

necessarily erode the deterrent effect of the rule.28 5 Furthermore,
judicial integrity mandates that the courts not be open to the admis-
sion of illegally obtained evidence.2 86

Another dissent was filed by Justice Brennan, in which Justice
Marshall joined.28 7 Justice Brennan believed the majority was guilty
of ignoring what was at stake in the case.2s s He stated that the basis
for the fourth amendment as understood by its framers "remains
true today-that the task of combatting crime and convicting the

guilty will in every era seem of such critical and pressing concern
that we may be lured by temptations of expediency into forsaking
our commitment to protecting individual liberty and privacy." 28 9 The

majority, according to Justice Brennan, had been so lured.2w
Justice Brennan was at odds with the majority's often repeated

proposition that the exclusionary rule is not designed to protect indi-
vidual rights.291 Such a reading of the rule ignores what Justice
Brennan believed to be the underpinnings of the rule. 2 9 2 The argu-

here, then by definition--as a matter of constitutional law-the officers conduct was
unreasonable." Id. at 3451.

284. Id. at 3452.
285. Id. at 3454.
286. Id. at 3455. "If such evidence is admitted, then the courts become not only

merely the final and necessary link in an unconstitutional chain of events, but its ac-
tual motivating force." Id. at 3456. Justice Stevens would rather the Court have
merely remanded the case for determination in light of Gates. Id. at 3457.

287. Id. at 3430 (Brennan, J., dissenting). This dissent is another in a line of dis-
sents, starting with that in Calandra, filed by Justice Brennan.

288. Id. at 3430-31.
289. Id. at 3431.
290. Id. Relying on James Madison's predictions, Justice Brennan concluded that

when "independent tribunals lose their resolve ... as the Court has done today, and
give way to the seductive call of expediency, the vital guarantees of the Fourth
Amendment are reduced to nothing more than a 'form of words.'" Id. (citation
omitted).

291. Id. at 3431, 3433.
292. Id. at 3433:

I submit that such a crabbed reading of the Fourth Amendment casts aside
the teaching of those Justices who first formulated the exclusionary rule, and
rests ultimately on an impoverished understanding of judicial responsibility in
our constitutional scheme. For my part, "[t]he right of the people to be secure
in their persons, houses, papers and effects, against unreasonable searches and
seizures" comprises a personal right to exclude all evidence secured by means
of unreasonable searches and seizures. The right to be free from the initial
invasion of privacy and the right to exclusion are coordinate components of
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ment often advanced that the fourth amendment makes no provision
for expressly allowing the exclusion of evidence was also an easy
hurdle for Justice Brennan.293 Further, he maintained his conviction
that "the deterrence theory is both misguided and unworkable. '294

Given these beliefs, Justice Brennan would have affirmed the deci-
sion of the court of appeals in Leon. 29 5

Moreover, Justice Brennan believed that the result reached by
the majority could not even be supported by its chosen method of
analysis.29 Justice Brennan found no support for the assumption
made by the majority that excluding evidence where police have ac-
ted in good faith forces society to pay a high price.297 The majority's
analysis of the benefits of exclusion, in Justice Brennan's opinion,
was ill-founded.298 In fact, Justice Brennan displayed concern that
the majority's decision would prompt police to take chances where

the central embracing right to be free from unreasonable searches and
seizures.

293. Id. at 3432:
A short answer to this, of course, is that many of the Constitution's most vital
imperatives are stated in general terms and the task of giving meaning to
these precepts if therefore left to subsequent judicial decision-making in the
context of concrete cases ...

A more direct answer may be supplied by recognizing that the Amend-
ment, like other provisions of the Bill of Rights, restrains the power of the
government as a whole; it does not specify only a particular agency and ex-
empt all others. The judiciary is responsible, no less than the executive, for
ensuring that constitutional rights are respected.

294. Id. at 3436. In fact, the balancing test upon which the deterrence rationale
rests appears repugnant to Justice Brennan. Id at 3436-37. "[Ihe court's decisions
over the past decade have made plain that the entire enterprise of attempting to assess
the benefits and costs of the exclusionary rule in various contexts is a virtually impos-
sible task for the judiciary to perform honestly or accurately." Id. at 3437. Further-
more, Justice Brennan argued that "by basing the rule solely on the deterrence
rationale, the Court has robbed the rule of its legitimacy." Id. at 3438. The Court
should, therefore, "restore to its proper place the principle . . . that an individual
whose privacy has been invaded in violation of the Fourth Amendment has a right
grounded in that Amendment to prevent the government from subsequently making
use of any evidence so obtained." Id.

295. Id, at 3438.
296. Id, at 3440.
297. Id. at 3441. Justice Brennan noted that the majority acknowledged the find-

ings of recent studies that "the 'costs' of the exclusionary rule--calculated in terms of
dropped prosecutions and lost convictions--are quite low." Id

298. Id. at 3442-43. In drawing a distinction between deterring individual officers
(specific deterrence) and law enforcement agencies as a whole (systematic deterrence),
the majority erred by focusing its attention only on the former. Id at 3443. Quoting
Justice Stewart, Justice Brennan argued that the rule's chief deterrent function is that
of systematic deterrence:

If the overall educational effect of the exclusionary rule is considered, ap-
plication of the rule to even those situations in which individual police officers
have acted on the basis of a reasonable but mistaken belief that their conduct
was authorized can still be expected to have a considerable long-term deter-
rent effect.

Id at 3444.

[Vol. 18



EXCLUSIONARY RULE

the fourth amendment was concerned. 29 Justice Brennan stated
that "a host of grave consequences can be expected to result from
[the Court's] decision to carve this new exception out of the exclu-
sionary rule."'30° Therefore, he dissented to the expedient course
taken by the Court and to the reduction of fourth amendment rights
to a "mere second-class" status.301

Sheppard

Early on the morning of May 5, 1979, a body later identified to be
that of Sandra Boulware was found in a vacant lot in the Roxbury
section of Boston.30 2 Ms. Boulware's sister had reported the victim
missing the day before police discovered her body.303 She was later
called on to identify Ms. Boulware's body at the morgue. s °4

The police investigation that followed focused immediately on
the defendant, Osborn Sheppard.30 5 After finding the defendant
Sheppard at a local gaming house, police took him to be interviewed
by a police sergeant. 3° 6 During the interview, the defendant told po-
lice that he had not seen the victim since the Tuesday before her
body was found.3° 7 Then, Sheppard detailed his whereabouts from
the time he last saw the victim until police found him, the period

299. Id. "Mhe Court's 'reasonable mistake' exception to the exclusionary rule will
tend to put a premium on police ignorance of the law." Id. "[P]olice departments will
be encouraged to train officers that if a warrant has simply been signed, it is reason-
able, without more, to rely on it." Id

300. Id. These consequences include: (1) the decisions of magistrates are now insu-
lated from judicial review and, therefore, magistrates will take less care in making
these decisions; (2) police will be encouraged to provide as little information as possi-
ble in warrant applications; and (3) most importantly, the decision will lead the way
toward adopting a good-faith exception for warrantless searches as well. Id. at 3444-46.

301. Id. at 3446.
302. Massachussetts v. Sheppard, 104 S. Ct. 3424, 3426 (1984). The body of Ms.

Boulwar was badly burned; however, an autopsy performed on the body a short time
after its discovery revealed that the cause of Ms. Boulware's death was "multiple com-
pound comminuted skull fractures, caused by at least four blows inflicted within a day
of the autopsy." Commonwealth v. Sheppard, 387 Mass 488, -, 441 N.E.2d 725, 726
(1982).

303. Commonwealth v. Sheppard, 387 Mass. at -, 441 N.E.2d at 726.
304. Id. at -, 441 N.E.2d at 726.
305. 104 S. Ct. at 3426. The defendant was one of the two boyfriends of the victim.

387 Mass. at -, 441 N.E.2d at 726. The other boyfriend had been interviewed by police
the afternoon the victim's body was found. Id.

306. 387 Mass. at -, 441 N.E.2d at 726. Although the defendant was taken to police
headquarters by two officers in an unmarked police car and given his Miranda warn.
ings by one of the officers, he was not handcuffed and, due to his experience with po-
lice investigations, knew he was not in custody. Id. at -, 441 N.E.2d at 726.

307. 104 S. Ct. at 3426. The interview lasted for nearly an hour and was tape re-
corded. 387 Mass. at -, 441 N.E.2d at 726. Sheppard explained to police that he and
the victim were together earlier in the day when they had purchased some marijuana
and amaretto but that he last saw her when she left his home at 2:00 P.M. that day. Id.
at -, 441 N.E.2d at 726.

1985
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from 9:00 p.m. Friday, May 4, to 5:00 a.m. on Saturday, May 5, being
spent at the same gaming house where police had recently located
him.3

08

Through further investigation, police discovered that, while the
defendant was at the gaming house on the evening in question, he
had borrowed an automobile for the purpose of giving two men a ride
home.30 9 "Even though the trip normally took only fifteen minutes,"
Sheppard was gone for nearly two hours.310 Sheppard remained at
the gaming house only momentarily and then left again, saying he
had something to do.3

1 1

On Sunday morning, the police spoke to the owner of the car
that Sheppard had borrowed and with the owner's consent inspected
the car.312 During the inspection, the police found several pieces of
incriminating evidence, including bloodstains and pieces of hair in
and around the trunk compartment and strands of wire similar to
those found on or near the victim's body.313 The car's owner denied
that any of these items were in the car before the defendant bor-
rowed it early Saturday morning.3 14

Based upon their investigation and the evidence they had gath-
ered to this point, the police and the district attorney's office con-
cluded that "they should seek a warrant for the arrest of the
defendant and a warrant to search 42 Deckard Street, Roxbury. ' 315

The affidavit prepared and submitted by the police in support of the
application for the search warrant stated the results of the police in-
vestigation and set forth the area to searched and the items sought by

308. 387 Mass. at -, 441 N.E. 2d at 726-27. Sheppard identified various other peo-
ple who were at the "gaming house" on the night in question in order to substantiate
his alibi. Id, at -, 441 N.E.2d at 727.

309. 104 S. Ct. at 3426. The automobile was owned by one Barros and was a black,
1975 Thunderbird. 387 Mass. at -, 441 N.E.2d at 727. "Barros corroborated the fact
that the defendant had borrowed his car" and stated that "[o]nly the defendant had
used the car in the interim." Id, at -, 441 N.E.2d at 727.

310. 104 S. Ct. at 3426.
311. 387 Mass. at -, 441 N.E.2d at 727.
312. Id Sheppard would have no standing to object to admission in the prosecu-

tor's case-in-chief of evidence obtained from the car. See note 137 and accompanying
text supra.

313. 104 S. Ct. at 3426. The police also recovered a pair of calfskin gloves and a gas
can from the gaming house which were identified at trial as the defendant's. 387 Mass.
at -, 441 N.E.2d at 727 n.6.

314. 104 S. Ct. at 3426.
315. 387 Mass. at -, 441 N.E.2d at 727. 42 Deckard Street, Roxbury, was the de-

fendant's home and the address to which the defendant and the victim had gone on the
Tuesday before her body was found. Id at -, 441 N.E.2d at 726. Further, "[i]n the
course of their investigation on Sunday morning, the police learned from a friend of
the defendant that the basement of the defendant's home at 42 Deckard Street had
been refinished and that the defendant had said that he entertained women there."
Id, at -, 441 N.E.2d at 727.
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the police.316

The Supreme Judicial Court of Massachusetts noted that "[ilt is
at this point that problems began that led to the issuances of a defec-
tive warrant. '3 17 A suitable warrant form could not be located any-
where in Roxbury.31 8 Finally, a warrant form was found which,
although not appropriate for the search contemplated, the police be-
lieved could be adapted for that purpose.3 19 After filling in the form
and making the changes believed necessary, the police presented the
affidavit and application for the warrant to a judge at his home.3 20

The judge made a few changes on the warrant form and then signed
and dated it.32 1 No change-was ever made to the portion of the war-
rant discribing the items sought by police.3 22 Therefore, what the
warrant actually authorized was a search for "any controlled sub-
stance, article, implement or other paraphernalia used in, for or in-
connection with the unlawful possession of use of any controlled
substance."

323

Armed with the defective warrant, the police proceeded to the
defendant's resident to carry out the search.3 24 After a brief conver-
sation with the defendant's mother and sister during which the war-
rant was produced, the police searched the defendant's room and the
cellar.3 25 During the course of the search, "several incriminating
pieces of evidence were discovered. 3 26 All the evidence discovered

316. Id. at -, 441 N.E.2d at 727 n.7. The police were looking for:
A fifth bottle of amaretto liquor, 2 nickel bags of marijuana, a woman's

jacket that has been described as black-grey (charcoal), any possessions of
Sandra D. Boulware, similar type wire and rope that match those on the body
of Sandra D. Boulward, or in the above Thunderbird. A blunt instrument
that might have been used on the victim, men's or women's clothing that may
have blood, gasoline burns on them. Items that may have fingerprints of the
victim

104 S. Ct. at 3427.
317. 387 Mass. at -, 441 N.E.2d at 728.
318. I& It was Sunday afternoon, and the local courthouse was closed. 104 S. Ct. at

3427. Further, the police were unable to locate either the clerk or the assistant clerk
of the court.

319. 104 S. Ct. at 3427. The form actually found was from Dorchester district and
was used for the purpose of searching for controlled substances. Id.

320. Id.
321. Id.
322. Id.
323. Id, at n.2.
324. Id, at 3427-28.
325. 387 Mass. at -, 441 N.E.2d at 728: "It does not appear whether either of the

two women read the warrant or asked to have it read."
326. 104 S. Ct. at 3428. The evidence included "a pair of bloodstained boots, blood

stains on the concrete floor, a woman's earring with bloodstains on it; a blood stained
envelope, a pair of men's jockey shorts and women's leotards with blood on them,
three types of wire, and a woman's hairpiece, subsequently identified as the victim's."
Id. at n.4.

1985
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tended to support an assumption of Sheppard's participation in the
murder of Ms. Boulware; 27 therefore, Sheppard was charged with
first degree murder.3 28

At the trial level, Sheppard was convicted of first degree murder
as charged.3 29 The evidence obtained through the search of the de-
fendant's residence was admitted even though the search admittedly
violated the particularity requirement of the fourth amendment.3 3 0

The judge, however, concluded that since the search was conducted
in good faith pursuant to what police reasonably believed to be a
valid warrant, the evidence could be admitted.3 3 '

On appeal, the Supreme Judicial Court of Massachusetts re-
versed Sheppard's conviction and set aside the verdict.33 2 After a dis-
cussion of the fourth amendment and the deterrent function the
court believed the amendment should have, the court questioned
"whether suppression of evidence is necessary as a deterrent in cases
where the police conduct was entirely proper, the defendant was not
prejudiced by the magistrate's error, and an appellate court clearly
identifies the magistrate's error of law as a guide to future con-
duct."333 However, based on previous Supreme Court opinions, none
of which had adopted a good faith exception to the exclusionary rule,
the court concluded that the exclusionary rule required the suppres-
sion of the evidence. s34

The Supreme Court granted certioraris 35 and considered the case
in conjunction with Leon.3 36 The Court concluded that the sole issue
in the case was "whether the officers reasonably believed that the

327. See generally the discussion of analysis of the evidence in the court of appeals'
opinion, 387 Mass. at -, 441 N.E.2d at 729.

328. 104 S. Ct. at 3428.
329. 1&
330. Id. The trial judge found, however, that the warrant was based on probable

cause. 387 Mass. at -, 441 N.E.2d at 730. See note 320 supra (warrant purporting to
authorize a search for drug paraphernalia rather than evidence of a murder).

331. 104 S. Ct. at 3428. It appeard that the trial judge relied on two cases in recog-
nizing a good faith exception. 387 Mass. at-, 441 N.E.2d at 730. Those cases were
United States v. Williams, 622 F.2d 830 (5th Cir. 1980) and Commonwealth v. Rugaber,
369 Mass. 765, 343 N.E.2d 865 (1976).

332. 387 Mass. at-, 441 N.E.2d at 736.
333. Id at-, 441 N.E.2d at 735. The court may have concluded that the defendant

was not prejudiced since "the Commonwealth could have presented a case against the
defendant without this evidence." See id at-, 441 N.E.2d at 729.

334. 1I at -, 441 N.E.2d at 735-36. Exclusion of the evidence could not have been
grounded upon independent state grounds because "[t]o this date [the Supreme Judi-
cial Court of Massachusetts] has not adopted an exclusionary rule under the law of the
Commonwealth to remedy a violation of a criminal defendant's art. 14 rights." I& at

,441 N.E.2d at 736.
335. Massachusetts v. Sheppard, 103 S. Ct. 3534 (1983).
336. 104 S. Ct. at 3428.
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search they conducted was authorized by a valid warrant. ' '337 The
Court determined that the police had acted in an objectively reason-
able manner and that, since no deterrent function of the exclusionary
rule would be served by suppression of the evidence in question, the
judgment of the Supreme Judicial Court of Massachusetts was
reversed.

338

ANALYSIS

Scope of the Holdings

In Leon, the Court, based on its cost-benefit analysis, declared
that evidence should not be suppressed, even though seized in viola-
tion of the Constitution, when the officers acted in "objectively rea-
sonable reliance on a subsequently invalidated warrant."339  The
Court took particular care in emphasizing that the standard it was
adopting was objective rather than subjective.3 0 In most cases, that
standard will be met if the officers do nothing more and nothing less
than rely on the fact that a warrant was issued by a magistrate.341

There are few circumstances to which this general rule will not
apply.'

Sheppard presented the Court with an opportunity to further de-
lineate the parameters of its newly-adopted objective standard.343

Statements by the Court in Sheppard strengthen the assumption that
the Court is concerned with police reliance upon the "issuance" of a

337. Id. The Court had already decided that "the exclusionary rule should not be
applied when the officer conducting the search acted in objectively reasonable reliance
on a warrant issued by a detached and neutral magistrate that subsequently is deter-
mined to be invalid. Id.

338. Id. at 3429-30. The dissent filed by Justice Brennan applied equally to Shep-
pard and Leon. See 104 S. Ct. at 3430 (Brennan, J., dissenting). Justice Stevens, who
dissented in Leon, would find no constitutional violation in the search in question in
Sheppard, and, therefore, would find the Court's holding in Sheppard unnecessary.
104 S. Ct. at 3448-50 (Stevens, J., concurring in the judgment).

339. Leon, 104 S. Ct. at 3421.
340. Id. at 3420 n.20. By basing the modifications to the exclusionary rule on an

objective standard, the Court believed it was putting to rest many of the objections
that would be raised by opponents of the modification. Id. Furthermore, it believed
that the objective standard would still enable the rule to act as an incentive for officers
to obey the fourth amendment. Id. But see id. at 3444 (Brennan, J., dissenting).

341. Id. at 3420-21. "[A]n officer cannot be expected to question the magistrate's
probable-cause determination or his judgment that the form of the warrant is techni-
cally sufficient." Id. at 3420. "'[S]earches pursuant to a warrant will rarely require
any deep inquiry into reasonableness' . . . for 'a warrant issued by a magistrate nor-
mally suffices to establish' that a law enforcement officer has 'acted in good faith in
conducting the search.'" Id. at 3421 (citations omitted).

342. Id. at 3421-22.
343. Sheppard, 104 S. Ct. at 3428. As was the case in Leon, the fact that the war-

rant was constitutionally defective was undisputed. Id. at n.5. '"The description in the
warrant was completely inaccurate." Id. (emphasis added).
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warrant rather than the warrant itself:3 " "Whatever an officer may
be required to do when he executes a warrant.... [we] refuse to
rule than an officer is required to disbelieve a judge who has just ad-
vised him, by word and by action, that the warrant he possesses au-
thorizes him to conduct the search he has requested."1345

Questions arise as to whether the Court, by applying of the good
faith exception as it did in Sheppard, is really serious about its "ob-
jective" standard.3 Since the search in this case would very likely
have been carried out in a markedly different manner by different
officers, the notion that the officers in question had acted in "objec-
tively" reasonable manner is debatable.3 47 That point aside, the re-
mainder of this Note considers those issues raised in the dissenting
opinions as well as addresses concerns raised by commentators who
had anticipated the Court's adopting a good faith exception to the ex-
clusionary rule.

Double Standards of Reasonableness

Justice Stevens points out in his dissenting opinion in Leon that
the Court has created the necessity for two standards of reasonable-
ness in search and seizure cases. 348 Courts must now apply one stan-
dard of reasonableness in reviewing the actions of a magistrate in
issuing a warrant and then turn around and apply a completely dif-
ferent standard with respect to the actions of the police. 349 This pro-
cess alone appears complicated enough; however, in light of the
Court's relaxing of the standard of reasonableness for magistrates is-
suing warrants in Gates, the issue now becomes paradoxical: 350

344. See 104 S. Ct. at 3429. The respondent, Sheppard, put forth the argument that
since the police knew that the form of the warrant was defective, they were not rea-
sonable in relying upon it without first examining it. Id,

345. Md Since the constitutional error was made by the judge, rather than the po-
lice, and since the Court perceived that the exclusion in this case would not serve to
deter future police misconduct, the evidence was admitted. Id, at 3429-30.

346. See id at 3440 (Brennan, J., dissenting). There is little doubt that the officers
subjectively believed that their actions were reasonable. Id, The question is whether
the actions were objectively reasonable. Id. It is important to note that in this case
the warrant was executed by the same officer who drew the affidavit and who, there-
fore, knew of the affidavit's contents. Id

347. 1& "I therefore fail to see how a search pursuant to a fundamentally defective
warrant can be characterized as 'reasonable," stated Justice Brennan. Id Cf. id& at
3421 n.24. The Court stated that "[nlothing in our opinion suggests, for example, that
an officer could obtain a warrant on the basis of a 'bare bones' affidavit and then rely
on colleagues who are ignorant of the circumstances under which the warrant was ob-
tained to conduct the search." I

348. Md at 3450 (Stevens, J., dissenting). The Court has created what Justice Ste-
vens termed a "'new-fangled' nonconstitutional standard of reasonableness." I

349. 1l
350. See i& See also id at 3445-46 (Brennan, J., dissenting).

Because the two standards overlap so completely, it is unlikely that a warrant
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The notion that an officer may "reasonably" search on the
basis of apparant facts that would not have led "a reasonably
discreet and prudent" officer to search--or that officers may
"reasonably" arrest in circumstances when "prudent men in
the shoes of these officers" would not have seen enough to
make an arrest--is even harder to grasp in light of Gates.351

The argument follows, as stated by Professor Kamisar and others,
that:

To say that evidence obtained pursuant to a warrant [may be
admitted] even though the police lacked a "substantial basis"
for a "substantial chance" of criminal activity as long as they
had a reasonable belief that they had a "substantial basis"
for a "substantial change" would be to promulgate an almost
mind-boggling standard.352

Justice Stevens further argued that the Court's holding is a clear
departure from what the law had been until Leon.353 He stated:

Under our cases it has never been "reasonable" for the po-
lice to rely on the mere fact that a warrant has issued; the
police have always known that if they fail to supply the mag-
istrate with sufficient information, the warrant will be held
invalid and its fruits excluded.354

could be found invalid under Gates and yet the police reliance upon it could
be seen as objectively reasonable; otherwise, we would have to entertain the
mind-boggling concept of objectively reasonable reliance upon an objectively
unreasonable warrant.

Id at 3446.
351. Kamisar, supra note 165, at 587-88. "To impose a 'reasonable belief' exception

on top of this already diluted standard surely would amount to double dilution." Id..
Briefly stated, under Gates, the magistrate in issuing a warrant need only "make a

practical, common-sense decision whether, given all of the circumstances set forth in
the affidavit before him ... there is a fair probability that contraband will be found
in a particular place." Gates, 103 S. Ct. at 2332. The reviewing court must merely find
a "'substantial basis for . . . conclud[ing]' that probable cause existed." Id
"[P]robable cause requires only a probability or substantial change of a criminal activ-
ity, not an actual showing of such activity." Id&

352. Kamisar, supra note 165, at 589.
353. 104 S. Ct. at 3451 (Stevens, J., dissenting).

[I]t has been well-settled that even when a magistrate issues a warrant there
is no guarantee that the ensuing search and seizure is constitutionally reason-
able. Law enforcement officers have long been on notice that despite the
magistrate's decision a warrant will be invalidated if the officers did not pro-
vide sufficient facts to enable the magistrate to evaluate the existence of prob-
able cause responsibly and independently.

354. Id. at 3452. "No search or seizure can be unconstitutional unless it is 'unrea-
sonable.' By definition a Fourth Amendment violation cannot be reasonable." I&. at
n.23. See also Kamisar, supra note 153, at 589.

If, as the Gates majority contends, probable cause is nothing more than a mat-
ter of "practical, common sense" decision making, then it would seem that a
probable cause determination which is erroneous and thus lacking this com-
mon sense is undeserving, serving of either the appellation "good faith" or the
sympathetic reception which a "good faith" exception would allow.

1 W. LAFAVE, supra note 9, at 19 (Supp. 1984).
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As to precisely how the Court in Leon or Sheppard would an-
swer these questions or arguments, we are largely left to speculate.
However, one possible explanation may be evident in the Court's
long-standing assertion that the exclusionary rule is "'a judicially
created remedy designed to safeguard Fourth Amendment
rights.' ,35 One standard of reasonableness, that set forth in Gates,
is applied to determine whether the issuance of a warrant and subse-
quent search and seizure pursuant to that warrant violate the fourth
amendment.3 56 Another standard is then applied to determine
whether, based on the deterrent function of the exclusionary rule,
the evidence should be excluded.357 This two-step analysis raises the
further question of whether the Court's assumption is correct-that
the good faith exception will not undermine the deterrent effect of
the exclusionary rule.

Deterrence Concerns and the Cost-Benefit Analysis

Critics of the exclusionary rule have long bemoaned the fact that
the rule exacts a high cost from society.35 8 If nothing else, the rule
"costs" society the conviction of some guilty parties.3 59 Therefore,
the Court has chosen to apply the rule only when its remedial objec-
tives will be served.36° Indeed, it is the Court's belief that the exclu-
sionary rule is a remedy that necessitates the cost-benefit analysis. 361

355. See 104 S. Ct. at 3412 (quoting Calandra, 414 U.S. at 348).
356. Id, "Whether the exclusionary sanction is appropriately imposed in a particu-

lar case, our decisions make clear, is 'an issue separate from the question whether the
Fourth Amendment rights of the party seeking to invoke the rule were violated by po-
lice conduct.'" Id. (quoting Gates, 103 S. Ct. at 2324).

357. Id. This distinction assumes many principles over which there is still consider-
able controversy, most notably, that the exclusionary rule is not a constitutional
mandate.

358. See 104 S. Ct. at 3413. See also S. SCHLESINGER, supra note 111; Bernardi,
supra note 154, at 75.

359. S. SCHLESINGER, supra note 111. Advocates of the exclusionary rule, however,
would certainly point out that the costs of exclusion are perceived by the public as
greater than they really are; therefore, "a loss of public respect for the judiciary and
for the law itself" may be the greatest cost of the exclusionary rule. See Schroeder,
Deterring Fourth Amendment Violations: Alternatives To The Exclusionary Rule, 69
GEO. L.J. 1361, 1382-85 (1981).

360. 104 S. Ct. at 3413.
361. Gates, 103 S. Ct. at 2342 (White, J., concurring). Justice White's statements in

Gates indicate just how heavily the scales are tipped against the exclusionary rule. For
example, "any rule of evidence that denies the jury access to clearly probative and reli-
able evidence must bear a heavy burden of justification, and must be carefully limited
to circumstances in which it will pay its way by deterring official lawlessness." Id.

Justice White sets out what he believes to be significant costs imposed by the rule.
Id. "The primary cost, of course, is that the exclusionary rule interferes with the
truthseeking functions of a criminal trial by barring relevant and trustworthy evi-
dence." Id. The rule also, according to Justice White, deters legitimate and proper po-
lice work, and in some cases "it hinders the solution and even prevention of crime."
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One criticism of the Court's adopted balancing test is that it calls
on courts to engage in an almost impossible task of weighing the
competing interests involved.362 Another criticism is that the Court
is often seen as "assuming" too many facts for which proof simply
does not exist.3 6 3 Some believe that the deterrence rationale cannot
consistently be applied in harmony with the Court's other directives
in the area of searches and seizures and is based, therefore, on "ques-
tionable reasoning." 364 Finally, even if one accepts deterrence as the
primary justification for the exclusion of evidence, many believe that
the Court simply misapplies its own chosen standard.365 Justice
Brennan's dissent in part focused upon the last of these concerns.366

Id, Furthermore, Justice White looks unfavorably upon the amount of courtroom time
and resources used up by the countless number of suppression hearings required annu-
ally. Id. The final cost noted by Justice White is that indiscriminate application of the
rule undermines public confidence in the criminal justice system. Id.

362. See Kamisar, supra note 153, at 646-47.
If one is supposed to "balance" the "competing interests" before deciding

whether to apply the exclusionary rule, how does one do so without measur-
ing imponderables or comparing incommensurables? How does one balance
"privacy" (or "individual liberty" or "personal dignity," or call it what you
will) against the interest in suppressing crime (or "law and order" or the
"general welfare," or call it what you will)?

How does one "balance" the interests in furthering an important govern-
mental objective "against a constitutional statement that the government may
not employ a certain means for the attainment of any of its objectives"? Inas-
much as "privacy... " and "efficiency" in the suppression of crime are df-
ferent kinds of interests, how can they be compared quantitively unless the
judge has "some standard independent of both to which they can be re-
ferred"? If the standard is not to be the fourth amendment-which embodies
the judgment that securing all citizens "in their persons, houses, papers and
effects, against unreasonable searches and seizures" "outweighs" society's in-
terest in apprehending and convicting criminals-then what is it to be?

Id.

363. See 104 S. Ct. at 3413 n.6. Many of the Court's assumptions involve the costs
of the rule; the others include assumptions as to whether the rule actually performs a
deterrent function.

364. See Mertens & Wasserstrom, supra note 68, at 385. The authors state their
belief that the continued application of the standing requirement in a fourth amend-
ment context is inconsistent with the deterrence rationale; however, the Court contin-
ues to invoke one theory to justify the other. Id. See also 104 S. Ct. at 3435-38
(Brennan, J., dissenting).

365. 104 S. Ct. at 3440-46 (Brennan, J., dissenting). See also Kamisar, supra note
153, at 659-63; LAFAvE, Fourth Amendment in An Imperfect Worl& On Drawing
"Bright Lines" And "Good Faith," 43 U. PIrrr. L. REV. 307, 346-47 (1982); Mertens &
Wasserstrom, supra note 68, at 394-401.

366. 104 S. Ct. at 3440-46 (Brennan, J., dissenting). Justice Brennan is critical of
the manner in which the Court applies the rhetoric of deterrence. Id. at 3440-41.

Thus, in this bit of judicial stagecraft, while the sets sometimes change,
the actors always have the same lines. Given this well-rehearsed pattern, one
might have predicted with some assurance how the present case would unfold.
First there is a ritual incantation of the "substantial social costs" exacted by
the exclusionary rule, followed by the virtually foreordained conclusion that,
given the marginal benefits, application of the rule in the circumstances of
these cases is not warranted.
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Whom is the exclusion of evidence expected to deter?-individ-
ual officers, police departments generally, or possibly the govern-
ment as a whole? Justice Brennan believed that the Court applied
too narrow a reading of its deterrent rationale.3 67 In his view, the
majority should concentrate on "the chief deterrent function of the
rule . . . its tendency to promote institutional compliance with
Fourth Amendment requirements on the part of law enforcement
agencies generally" rather that its effect upon individual officers:368

If the overall educational effect of the exclusionary rule
is considered, application of the rule to even those situations
in which individual police officers have acted on the basis of
a reasonable but mistaken belief that their conduct was au-
thorized can still be expected to have a considerable long-
term deterrent effect. If evidence is consistently excluded in
these circumstances, police departments will surely be
prompted to instruct their officers to devote greater care and
attention to provide sufficient information to establish prob-
able cause when applying for a warrant, and to review with
some attention the form of the warrant that they have been
issued, rather than automatically assuming that whatever
document the magistrate has signed will necessarily comport
with Fourth Amendment requirements.369

Furthermore, Justice Brennan is concerned that the Court's holding
sends an undesirable message to the magistrates charged with issuing
warrants, that is, that their actions need not be taken carefully.370

As expected, the majority attempted to answer the arguments
set forth by the dissenters. 37' The analysis adopted by the majority
summarily disposed of the argument that the exclusionary rule
should act as a "general" rather than a "specific" deterrent.3 72 The
rule, according to the majority, cannot be expected to deter judges or

Id. at 3441.
Justice Brennan takes issue with the Court's initial analysis of the costs of exclu-

sion before entering into his discussion regarding the proper analysis of the rule's de-
terrent effect. Id. at 3441-42. To Justice Brennan, those studies which have assessed
the costs of exclusion are wholly unsatisfactory to support the assumption that the
rule exacts a high price from society. See id It is the Court's "faulty scales" that, Jus-
tice Brennan asserts, lead the Court to its conclusion in these cases. Id. at 3442.

367. Id. at 3443. "The flaw in the Court's argument, however, is that its logic cap-
tures only one comparatively minor element of the generally acknowledged deterrent
purpose of the exclusionary rule." Id

368. 1& See also Kamisar, supra note 153, at 659-63; Mertens & Wasserstrom, supra
note 68, at 349-401; Stewart, supra note 9, at 1400.

369. 104 S. Ct. at 3444 (Brennan, J., dissenting).
370. 1& Even though magistrates do not share a stake in criminal prosecutions,

Justice Brennan fears that the holding in these cases will inevitably lead to a lack of
care and attention on the part of magistrates. Id.

371. See id at 3418-20.
372. Id,
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magistrates since "they have no stake in the outcome of particular
criminal prosecutions. 3 7 3 Further, the majority dismisses the asser-
tion that the rule deters police departments generally or individual
officers specifically from "magistrate shopping" 374 or from making
"future inadequate presentations" or probable cause as being specula-
tive.3 75 Since police, in relying on a magistrate's issuance of a war-
rant have done no wrong, the majority, therefore, believes that
exclusion of the evidence can have no deterrent effect on police in
that situation.3

76

The clash between the majority and the dissenters over the
proper method for applying the exclusionary rule raises several ques-
tions. First, can police officers be expected to question the actions of
magistrates who issue warrants, and is it fair to punish officers for
judicial mistakes?3 77 Second, will adoption of a good faith exception
erode those efforts already in place to educate police on the fourth
amendment rights of the citizen?378

373. 1d at 3418. The majority asserts that a deterrent to judicial misconduct exists
separate from the exclusionary rule. See id at 3419 n.18. Fear of removal from office
and other internal sanctions act as a more effective deterrent for the judiciary than
does the exclusionary rule. Id,

374. Id at 3419. The Court offers no evidence or support for its own proposition
that the rule does not act as a general deterrent; it merely states that the argument of
the dissenters' is speculative. Id It has been suggested that the proponents of the ex-
clusionary rule should bear the burden of proof since they "offer deterrence as a justi-
fication for it." Schlesinger, The Exclusionary Rule: Have Proponents Proven That It
Is A Deterrent To Police? 62 JUDICATURE 404, 405 (1979). Proponents of the rule might
counter that they are forced to argue deterrence since it is the chosen method of analy-
sis of the majority.

375. 104 S. Ct. at 3419-20.
376. Id. at 3420. The mistake in this case had been the magistrate's, and the Court

refused to impose upon officers the duty to question the actions of magistrates.
377. The majority would find this illogical since officers can do nothing more after

a warrant has issued to comply with the law. Id. However, Professor LaFave, while
sharing the Cour's concern over punishing police who had acted in good faith, asserts
that the concerns of the majority could better be served by continued cause than by a
adoption of a good faith exception. LaFave, supra note 363, at 360-61. Adoption of a
good faith exception will lead to "a flacid exclusionary rule" under which "clarity in
police standards [will be] neither desirable nor necessary." Id. at 361.

378. See 104 S. Ct. at 3444 (Brennan, J., dissenting). The majority may have for-
feited institutional incentives to educate police in favor of expediency. Id. "Indeed,
the Court's 'reasonable mistake' exception to the exclusionary rule will tend to put a
premium on police ignorance of the law." Id "Since in close cases there will no
longer be any incentive to err on the side of constitutional behavior," police may now
be prompted to take chances where constitutional rights are concerned. Id.

However, good faith may work against police in situations where a totality of the
circumstances points toward police misconduct. 104 S. Ct. at 3421 n.23. The majority
notes that:

[Olur good-faith inquiry is confined to the objectively ascertainable question
whether a reasonably well-trained officer would have known that the search
was illegal despite the magistrate's authorization. In making this determina-
tion, all of the circumstances-including whether the warrant application had
previously been rejected by a different magistrate-may be considered.



CREIGHTON LAW REVIEW [Vol. 18

The Future of Fourth Amendment Law

Critics of the good faith exception assert that it will have the ef-
fect of stopping the development of fourth amendment law dead in
its tracks:3 79 "If evidence is admissible under the good faith excep-
tion, appellate decisions that resolve the fourth amendment issue
would be superfluous. '380 Critics have revealed at least four reasons
for believing that the good faith exception will ultimately lead to
stagnation of fourth amendment law.3 8 ' These include: (1) the be-
lief that fewer constitutional challenges will be raised if the excep-
tion is adopted;3 8 2 (2) the fourth amendment issue, if raised, will be
resolved infrequently;38 3 (3) "the good faith exception will have a
stultifying effect on the development of the fourth amendment
law";3 4 and (4) the exception will lead to lopsided development of

It may just be, however, that the Court is asking the wrong question in applying
the deterrence rationale. One author suggests that rather than asking if excluding evi-
dence seized in good faith will deter police actions, "the right question. . . is whether
admitting the evidence in such instances would create an additional incentive to in-
fringe upon the Fourth Amendment." 1 W. LAFAVE, supra note 9, at § 1.2 (Supp.
1984).

379. See LaFave, supra note 365, at 354-55; Mertens & Wasserstrom, supra note 68,
at 449-53. Commentators believe that the exclusionary rule performs an 'important
function in that "it fuels the development of fourth amendment law." Mertens & Was-
serstrom, supra note 68, at 401.

The exclusionary rule not only prevents fourth amendment violations by
eliciting path-breaking decisions by the Supreme Court, but also is indispen-
sible to the development of law by the lower courts. Suppression litigation
provides the principle occasion for appellate courts to clarify and refashion
the broad principles of the fourth amendment; it also permits development of
coherent standards through case-by-case adjudication of more fact-specific
questions. This process is most evident in the cases that give content to the
phrase "probable cause." Given both the myriad factual situations that the
police encounter and the often unpredictable variations within even common
patterns, reducing probable cause to a set formula is an impossible task. Nev-
ertheless, by deciding fourth amendment cases, courts are able to define prob-
able cause more precisely. Thus, through this continual refinement, the police
can become more certain of when probable cause exists and when it is lacking.

Id. at 402-03.
380. Mertens & Wasserstrom, supra note 68, at 449-50.
381. Id, at 451.
382. Id, Defendants will lose their incentive to advance constitutional arguments

over the validity of searches an seizures if the evidence will be admitted due to the
operation of the good faith exception. Id. at 451-52. "Defendants want to win their
cases, not advance abstract points of law that may benefit others." Id, at 451. "IT]his
chilling effect is, of course, the primary reason why decisions that are not given retro-
active effect are applied to the litigants whose cases have spawned them." Id at 452.
See also Kamisar, supra note 165, at 596-608 (analyzing the retroactivity/prospectivity
cases and their effect upon the reasonableness of police conduct).

383. Mertens & Wasserstrom, supra note 68, at 452. Through application of the ex-
ception, "only egregious police conduct [will be categorized] as violative of the fourth
amendment." Id Close cases will be resolved in favor of the police; therefore, "we will
have few meaningful new decisions refining fourth amendment law." Id

384. Id. at 452-53. This argument is based on the belief that courts will first look to
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the fourth amendment law in favor of the government.3 85

A majority of the Court believes that these simply will not be
the result of the good faith exception being adopted.3 86 The Court
contends that defendants will continue to "raise live controversies
which Article III empowers federal courts to adjudicate. '38 7 Further,
the Court believes that in frequent instances the good faith exception
will not and cannot be applied until the constitutional issue has been
resolved.388 Other proponents of the good faith exception have also
attempted to explain why it will not bring development of fourth
amendment law to a halt.389 Of their arguments, one is particularly
notable: that "rather than stemming ... fourth amendment law, the
good faith exception, by increasing public acceptance and respect for
the exclusionary rule, may actually enhance fourth amendment
values.

' '390

The proponents of the good faith exception, however, are far
from explaining away those concerns raised by the exception's critics.
First, common sense should indicate that defendants will now have
far less incentive to litigate fourth amendment issues.391 Further,
the Court, by its actions in Leon, 392 strengthens the assumption made
by the exception's critics that courts will overlook the fourth amend-

find the good faith of police in order to apply the exception before or even without
looking toward the constitutional violation. Id, at 453. If the courts do not take ade-
quate time in defining or explaining the conduct believed violative of the fourth
amendment, officers in future cases will be allowed to assert good faith while engaging
in the same conduct. Id

385. Id at 453. Since defendants will no longer have incentive to raise fourth
amendment issues, the government will be the primary party moving for development
of the law. Id The government will devote large amounts of its resources, while de-
fendants will devote few. Id. Therefore, fourth amendment law will develop in one
direction-in favor of the government. Id

386. See 104 S. Ct. at 3422-23; Bernardi, supra note 154 at 101-02; Brown, The Good
Faith Exception to the Exclusionary Rule, 23 S. TEX. L.J. 655, 661 (1982).

387. 104 S. Ct. at 3422.
388. Id. at 3422-23.
389. See note 160 supra.
390. Brown, supra note 386, at 661. Judge Brown also believes that critics of the

good faith exception have "enshrined" the exclusionary rule leading to a "diminished
prestige" in our system of justice. Id.

391. See note 382 supra.
392. As Justice Stevens points out in his dissent in Leon, there was and still is a

substantial question as to whether the warrant was actually issued in violation of the
fourth amendment. 104 S. Ct. at 3447 (Stevens, J., dissenting). Justice Stevens pre-
dicted that if that issue were considered in light of Gates, no constitutional violation
would be found. Id. Since Gates was decided after the decision by the court of appeals
in Leon, the Court's "normal practice" would have been simply to apply its new stan-
dard or remand the case for reconsideration in light of the Court's intervening deci-
sion. See id. However, Justice Stevens takes note of the fact that "the Government
now admits-at least for the tactical purpose of achieving what it regards as a greater
benefit-that the substance, as well as the letter, of the Fourth Amendment was vio-
lated." Id at 3450.
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ment issue in a hurry to apply the exception.3 93 It is unclear how the
Court can expect other courts to do that which it has refused to do-
resolve the fourth amendment issue before applying its good faith
exception.

394

Critics of the good faith exception have stressed even greater
concern over the possibility that the good faith exception will soon be
expanded to reach warrantless searches as well as those conducted
pursuant to a warrant.395 It is unclear how the purportedly objective
standard of Leon could be applied to such a situation where reliance
is not upon the issuance of a warrant by a magistrate. Rather, in the
area of warrantless searches, courts will be required to determine
whether it was objectively reasonable for an officer to rely upon his
own determination of probable cause which is later determined to
have been objectively unreasonable.396 For the time being, however,
the Court in Leon has expressly limited the scope to searches con-
ducted pursuant to a warrant,397 and, therefore, any assumption that
the exception will be extended to warrantless searches is merely
speculative.

3 98

Judicial Integrity: Not Dead Yet

Even though judicial integrity has been cast aside by the Court
as a primary justification for the exclusionary rule,3

9 the doctrine
still lives on in the dissents of Justice Brennan 40° and Justice Ste-
vens.401 Justice Stevens noted that the holding in Leon represents a
sharp departure from the treatment the Court had afforded illegally
obtained evidence in the past.40 2 As he stated:

393. See note 383 supra.
394. See 104 S. Ct. at 3412. As Justice Stevens stated: "It is, of course, disturbing

that the Court chooses one case in which there was no violation of the Fourth Amend-
ment, and another in which there is grave doubt on the question, in order to promul-
gate a 'good faith' exception to the Fourth Amendment's exclusionary rule." Id, at
3447 (Stevens, J., dissenting).

395. See note 421 and accompanying text infra. See also 1 W. LAFAVE. supra note
9, at § 1.2 (Supp. 1984).

396. If the Court applies a subjective standard of good faith to warrantless
searches, what is left of the fourth amendment's prohibition against unreasonable be-
havior that cannot simply be side-stepped by an officer's good intentions? Further, if a
subjective standard is adopted for warrantless searches, what incentive is left for police
to engage in the process of obtaining a warrant?

397. See note 337 and accompanying text supra.
398. But see note 421 infra.
399. See, e.g., Bernardi, supra note 154, at 67-72; Schrock & Welsh, Up From Ca-

landrw The Exclusionary Rule As A Constitutional Requirement, 59 MINN. L. REV.
251, 366-72 (1974).

400. 104 S. Ct. at 3432-35 (Brennan, J., dissenting).
401. Id at 3455-57 (Stevens, J., dissenting).
402. Id at 3456. "[U]ntil today every time the police have violated the applicable

commands of the Fourth Amendment a court has been prepared to vindicate that

[Vol. 18
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Today, for the first time, this Court holds that although the
Constitution has been violated, no court should do anything
about it at any time and in any proceeding. In my judgment,
the Constitution requires more. Courts simply cannot escape
their responsibility for redressing constitutional violations if
they admit evidence obtained through unreasonable searches
and seizures, since the entire point of police conduct that vi-
olates the Fourth Amendment is to obtain evidence for use
at trial.403

The Court, by allowing the admission of the evidence, is the motivat-
ing force behind future police violations of the fourth amendment. 40

Although Justice Brennan does not mention the doctrine of judi-
cial integrity by name, he too, is concerned with the judiciary becom-
ing a final link in the chain of unconstitutional conduct by police. 4° 5

To Justice Brennan, if the courts admit illegally obtained evidence,
then what transpires is not so much the sanctioning of police miscon-
duct in acquiring the evidence as it is "a single governmental action
prohibited by the terms of the Amendment. ' 4° 6 Justice Brennan as-
serted that the "connection between the evidence-gathering role of
the police and the evidence-admitting function of the courts" should
not be evaded by "drawing an artificial line between the constitu-
tional rights and responsibilities that are engaged" by police actions
and judicial review of those actions.4° 7 The substantive protections of
the fourth amendment should not be exhausted by the time of
trial.

408

The response of the majority to these arguments is, to say the
least, brief.40 9 Citing the line of cases which has been critically ac-
claimed as "the demise of the exclusionary rule, ' 410 the majority sim-

Amendment by preventing the use of evidence so obtained in the prosecution's case-in-
chief against those whose rights have been violated." Id

403. I& Justice Stevens hints that the Court has now left the constitutional right
without a remedy for its violation. Id at n.35.

404. See id. at 3456 (Stevens, J., dissenting).
405. Id at 3432 (Brennan, J., dissenting).
406. Id.

Because seizures are executed principally to secure evidence, and because
such evidence generally has utility in our legal system only in the context of a
trial supervised by a judge, it is apparent that the admission of illegally ob-
tained evidence implicates the same constitutional concerns as the initial
seizure of that evidence.

I& But see i& at 3412. ("The wrong condemned by the Amendment is 'fully accom-
plished' by the unlawful search or seizure itself").

407. Id. at 3432-33 (Brennan, J., dissenting).
408. Id.
409. See i& at 3420 n.22.
410. See notes 140-84 and accompanying text supra.
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ply states that "'the integrity of the courts is not implicated.' ,,411

The majority's argument is "unpersuasive": "The right to be free
from the initial invasion of privacy and the right to exclusion are co-
ordinate components of the central embracing right to be free from
unreasonable searches and seizures. '412 If fourth amendment rights
are to have any meaning at all, the courts must give them meaning
by requiring their observance and by observing them as well.4 13

On Individual Rights and Remedies

The majority opinion in Leon opens with the same statement
seen in nearly every case involving the exclusionary rule since Calan-
dra:414  "The rule . . . operates as 'a judicially created remedy
designed to safeguard Fourth Amendment rights generally through
its deterrent effect, rather than a personal constitutional right of the
person aggrieved.' ",415 It is not surprising that advocates of the ex-
clusionary rule, including Justice Brennan, find questionable such an
interpretation of the rule's history.416 Advocates of the rule point
out that it is the only effective remedy for the violation of an individ-
ual's right to privacy.417 This holds particularly true even when the
police purportedly have acted in good faith.418

Those who were responsible for the birth of the exclusionary

411. See 104 S. Ct. at 3420 n.22. The Court simply finds the judicial integrity argu-
ment "unpersuasive."

412. See id at 3433 (Brennan, J., dissenting). See also Schrock & Welsh, supra
note 393, at 371. Defendants "ha[ve] a due process personal right to have the govern-
ment observe its own laws, at any rate its own constitution, in its prosecution of
[them]-and therefore to have the court exclude unconstitutionally seized evidence
from [the defendants'] trial[s]." Id

413. See Schrock & Welsh, supra note 399, at 371-72.
414. See notes 262-64 and accompanying text supra.
415. 104 S. Ct. at 3412 (Quoting Calandra, 414 U.S. at 348).
416. See id at 3431-33 (Brennan, J., dissenting).

This view of the scope of the Amendment relegates the judiciary to the pe-
riphery. Because the only constitutionally cognizable injury has already been
"fully accomplished" by the police by the time a case comes before the courts,
the Constitution is not itself violated if the judge decides to admit the tainted
evidence. Indeed, the most the judge can do is wring his hands and hope that
perhaps by excluding such evidence he can deter future transgressions by the
police.

Id at 3432.
417. See note 423 and accompanying text infra. "[W]hen a search invades an indi-

vidual's privacy interest, excluding illegally obtained evidence provides some sort of
compensation for that invasion.. . . Moreover, in most cases where a violation of an
individual's rights has turned up incriminating evidence, exclusion is the form of com-
pensation that the individual would find most desirable." Schroeder, supra note 359, at
1425-26.

418. The alternative remedy most often proposed, § 1983 actions, is ineffective
when the police have acted in "good faith." See Stewart, -supra note 9, at 1386-87. But
see Webster, Protecting Society's Rights While Preserving Fourth Amendment Protec-
tions: An Alternative to the Exclusionary Rule, 23 S. TEX. L.J. 693, 705-16 (1982).
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rule understood it to be far more than a "remedy designed to safe-
guard Fourth Amendment rights generally. '419 To them, it was the
natural consequence of the grant to all of a right to be secure in their
persons, houses, and effects.420 The rule was designed to act as a
remedy for the particular violation of the fourth amendment and
should not abandoned in any situation for which there does not exist
an adequate alternative remedy.421

It seems, therefore, that the determination as to the appropriate-
ness of excluding evidence should be based upon the presence, or
lack thereof, of an adequate alternative remedy for the constitutional
violation that has occurred rather than upon any purported balancing
of interests. In a recent article, Justice Stewart addressed the issue
of alternative remedies. 422 With respect to this issue, he stated:

Taken together, the currently available alternatives to
the exclusionary rule satisfactorily achieve some, but not all,
of the necessary functions of a remedial measure. They pun-
ish and perhaps deter the grossest of violations, as well as
governmental policies that legitimate these violations. They
compensate some of the victims of the most egregious viola-

419. 104 S. Ct. at 3434-35 (Brennan, J., dissenting). See also Schrock & Welsh,
supra note 399, at 295-302.

420. See Stewart, supra note 9, at 1384.
The Bill of Rights is but one component of our legal system-the one that

limits government's reach. The primary responsibility for enforcing the Con-
stitution's limits on government, at least since the time of Marbury v.
Madison, has been vested in the judicial branch. In general, when law en-
forcement officials violate a person's fourth amendement rights, they do so in
attempting to obtain evidence for use in criminal proceedings. To give effect
to the Constitution's prohibition against illegal searches and seizures, it may
be necessary for the judiciary to remove the incentive for violating it. Thus, it
may be argued that although the Constitution does not explicitly provide for
exclusion, the need to enforce the Constitution's limits on the government-to
preserve the rule of law of unconstitutionally obtained evidence as not a con-
stitutional right but a constitutional remedy. It is a right only in the sense
that every remedy vests a right in those who claim it.

Id.
421. Id. at 1385.
422. Id. at 1385-89. Those remedies that Justice Stewart reviewed included: (1)

criminal sanctions under 18 U.S.C. § 242 (1976); (2) the possibility of injunctive relief;
and (3) damages actions under 42 U.S.C. § 1983 (1976). Id. at 1386-87.

However, Justice Stewart found faults in each of these alternatives. First, the
criminal sanctions mentioned are only available for "willful" violations of the Consti-
tution. Id. at 1386. Furthermore, the sanctions are harsh and will be infrequently im-
posed by juries. Id at 1386-87. Second, the injunctive remedy is based upon a showing,
by the party seeking the injunction "that widespread constitutional violations result
from a policy of the agency being sued." Id. at 1387. Further, the party seeking the
injunction must "establish that he is likely to be injured by the practices again in the
future." Id. Finally, damage actions under § 1983 are problematic for a number of rea-
sons. Id. "If a money judgment is won, many officers do not have the resources to
satisfy a judgment necessary to compensate the victim of a heinous fourth amendment
violation." Id. at 1388.
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tion. But they do little, if anything, to reduce the likelihood
of the vast majority of fourth amendment violations-the
frequent infringements motivated by commendable zeal, not
condemnable malice. For those violations, a remedy is re-
quired that inspires the police officer to channel his enthusi-
asm to apprehend a criminal toward the need to comply with
the dictates of the fourth amendment. There is only one
such remedy-the exclusion of illegally obtained evidence.423

Until an adequate alternative remedy can be found for "reasonable"
police actions that violate an individual's right to privacy, the Court
should not be so quick to find the only effective remedy, the exclu-
sionary rule, inappropriate.424

CONCLUSION

Why should it matter not that the defendant is doubtless guilty?
Should not those who have demonstrated criminal behavior be incar-
cerated? How can a logical criminal justice system allow the release
of guilty persons? Questions such as these, asked repeatedly by critics
of the exclusionary rule over the past decade, have made some forget
that in the context of a single criminal proceeding, the courts deter-
mine not only the rights of the accused but those of the innocent.
Keeping these issues in that light, it is apparent why advocates of the
exclusionary rule would fight so strenuously for what may be seen as
a superficially illogical goal.

The current trend followed by a majority of the Supreme Court
leads one to believe that before too long, the Court may "refuse to
extend" the exclusionary rule out of existence. Hostility toward the
rule has inspired the Court over the past two terms to take drastic
steps to reduce the rule's application: "[B]y handing down Gates and
Leon in successive terms, the Court seems to have 'killed one bird
with two stones.' "425

For the past decade, a majority of the Court has asserted that ju-
dicial integrity and theories of right play little part in cases in which
the defendant attempts to invoke the exclusionary rule. Advocates,
therefore, have been forced to argue deterrence and play the major-
ity's cost-benefit game. However, before they can play that game, the
scales upon which the games are played should be fairly balanced.42 6

423. d. at 1388-89.
424. I&
425. 52 U.S.L.W. 2182, 2191 (Oct. 16, 1984).
426. Id. at 2190. Kamisar has maintained that the cost-benefit analysis:

seem[s] to be a "cover" for the Court's strong hostility to the rule. It is diffi-
cult to read the search and seizure cases utilizing the cost-benefit analysis
without concluding that the Court has been balancing by assumption or intui-
tion, or, still worse, by predisposition. .... If one calls the benefits of the ex-

[Vol. 18



EXCLUSIONAR Y RULE

Although the Supreme Court, by its adopting a limited good faith ex-
ception in Leon, has mandated such an exception be applied in fed-
eral courts, state courts may still decide for themselves whether or
not to adopt any such exception.42 7 Further, since the Court's critics
believe that an attempt will soon be made to extend the exception to
warrantless searches, the argument over the exception is far from
over.

42 8

The "costs" of applying the exclusionary rule are not so great
when balanced against the demonstrated potential benefit the that
rule's application may bring.429 Add to those benefits the possible
consequences that may follow from a refusal to apply the rule and
the balance shifts in favor of the rule's application. Although the
Court may label such consequences as speculative, the rights involved
are so dear in a free society that possible fear of these consequences
alone should be sufficient to warrant non-adoption of any form of
good faith exception. This particularly should hold true until some
proven, adequate alternative remedy is available for fourth amend-
ment violations resulting from non-egregious police misconduct. It
has been this Note's purpose, therefore, to urge serious reconsidera-
tion of the good faith exception by the Supreme Court and by any
other court faced with such an opportunity.

Richard A. Jochum-'85

clusionary rule "speculative" or "uncertain at best," and characterizes the
rule's costs as "well known" and "long recongized" or "substantial" as the
Court has done and did again this year in Leon, the outcome is predictable-
the exclusionary rule loses.

Id.
427. See Comment, Every Cloud Engenders Not A Storm" Rebalancing Rights After

State v. Arnold, 18 CREIGHTON L. REv. 357 (1985) (exponding on the remaining consti-
tutional rights of defendants at the state level after Illinois v. Gates).

428. Id. (The author of this Note speculates that, but for the death of Fidel Quin.
tero, the majority would have adopted already an across the board good faith
exception).

429. See notes 187-194 and accompanying text supra.
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