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INTRODUCTION

The United States Supreme Court confronted two major issues

in Richardson v. United States.' The first issue, a condition precedent

to the second, 2 was whether the court of appeals had denied improp-
erly jurisdiction of an interlocutory appeal 3 under 28 U.S.C. section
1291. 4 This procedural issue required the Court to determine
whether there was a final decision 5 from which an appeal could be

taken6 or whether a denial of a motion could be appealed under the
collateral order doctrine as an exception to the final decision rule.7

Second, after holding that the court of appeals erroneously denied ju-
risdiction,8 the Court considered the substantive issue9 passed upon

1. 104 S. Ct. 3081 (1984). Justice Rehnquist delivered the opinion of the Court.
Id. at 3082-87. Justice Brennan, joined by Justice Marshall, concurred in finding juris-
diction but dissented in the decision to deny the defendant's double jeopardy claim. Id,
at 3087-90. Justice Stevens dissented and would have denied the jurisdiction of the
court of appeals. Id. at 3090-93.

2. A court's jurisdiction over the subject matter must be demonstrated before
the court may properly act upon the case. C. WRIGHT, THE LAW OF FEDERAL COURTS
§ 7, at 22 (4th ed. 1983). Jurisdiction must be demonstrated because federal courts
have limited jurisdiction, which is set by Congress under constitutional mandate. Id.

3. Interlocutory appeal is defined as: "An appeal of a matter which is not deter-
minable of the controversy, but which is not necessary for a suitable adjudication of
the merits." BLACK'S LAW DICTIONARY 731 (5th ed. 1979).

4. 28 U.S.C. § 1291 (1976). This section provides: "The courts of appeals shall
have jurisdiction of appeals from all final decisions of the district courts of the United
States ... except where a direct review may be had in the Supreme Court."

5. A final decision is defined as: "Judgment or decree which terminates action
in court which renders it." BLACK'S LAW DICTIONARY 567 (5th ed. 1979).

6. 28 U.S.C. § 1291 (1976). See note 4 supra; see also Richardson, 104 S. Ct. at
3083-84.

7. Interlocutory or collateral order is defined as: "An order which decides not
the cause, but only settles some intervening matter relating to it or affords some tem-
porary relief .... BLACK'S LAW DICTIONARY 988 (5th ed. 1979). The collateral order
doctrine was adopted in Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546-47
(1949). In Cohen, the Court reasoned that some orders are final in and of themselves
because they dispose "of a claimed right which is not an ingredient of the cause of ac-
tion and does not require consideration with it." Id. It is important to note that the
collateral order doctrine has been considered both as an exception to the final decision
rule and as a special type of final decision. See F. JAMES, JR. & G. HAZARD, JR., CIVIL
PROCEDURE § 13.4, at 669-71 (2d ed. 1977). Since the collateral order doctrine is charac-
terized as a special type of final decision, it allows adherence to the letter of the final
decision rule. Id.

8. 104 S. Ct. at 3084.
9. Id. at 3084-87.
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by the court of appeals. 10 The substantive issue was whether the
fifth amendment double jeopardy clause" prohibited a retrial of a de-
fendant whose first trial ended in a hung jury mistrial.' 2 The defend-
ant asserted that he should have been acquitted because the
prosecution failed to present sufficient evidence to convict. 13

The right to appeal is not constitutionally guaranteed.14 Con-
gress determines federal appellate -jurisdiction15 through statutes
such as 28 U.S.C. section 1291.16 Section 1291, the general grant of
appellate jurisdiction to the courts of appeals, is limited solely to ap-
peals from final decisions.' 7 However, the Supreme Court has identi-
fied an exception to the final decision rule or a "special type" of final
decision.' 8 The exception is called the collateral order doctrine, 19

which allows review of "[a]n order which decides not the cause, but
only settles some intervening matter relating to it or affords some
temporary relief. °20 The collateral order doctrine protects rights

10. I& at 3083.
11. U.S. CONST. amend. V. The amendment states: "[N]or shall any person be

subject for the same offense to be twice put in jeopardy of life or limb ......
12. 104 S. Ct. at 3082.
13. Id
14. Jones v. Barnes, 103 S. Ct. 3308, 3312 (1983) (no constitutional right to appeal);

F. JAMES, JR. & G. HAZARD, JR., supra note 7, § 13.6, at 673 (appeal not required by
due process).

15. See U.S. CONST. art. III, § 1. This section provides: "The judicial Power of the
United States, shall be vested in one supreme Court, and in such inferior Courts as the
Congress may from time to time ordain and establish." Logically, if Congress estab-
lishes inferior courts, then Congress also determines their jurisdiction, both original
and appellate.

16. 28 U.S.C. § 1291 (1976). See note 4 supra.
17. E.g., DiBella v. United States, 369 U.S. 121, 124 (1962) (general rule requires

final judgment for appeal); Cobbledick v. United States, 309 U.S. 323, 324 (1940) (final-
ity has been long required). See United States v. MacDonald, 435 U.S. 850, 858 (1978)
(denial of motion to dismiss on a claim that defendant's right to speedy trial was vio-
lated is not a final judgment and is therefore not appealable under 28 U.S.C. § 1291);
Cogen v. United States, 278 U.S. 221, 222-23 (1929) (denial of motion to suppress evi-
dence is not a final decision within meaning of 28 U.S.C. § 1291 and is therefore not
appealable).

18. United States v. MacDonald, 435 U.S. 850, 859 (1978) (collateral orders appeal-
able as separable from principal issue) (quoting Abney v. United States, 431 U.S. 651,
659 (1977), which quoted Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546
(1949)); Abney v. United States, 431 U.S. 651, 662 (1977) (rejected pretrial motion to
bar retrial under double jeopardy constitutes final decision under 28 U.S.C. § 1291 and
is therefore appealable); DiBella v. United States, 369 U.S. 121, 125-26 (1962) (interloc-
utory appeal only of orders collateral to principal issue); Stack v. Boyle, 342 U.S. 1, 6
(1951) (denied motion to reduce excessive bail constitutes final decision and is appeala-
ble under 28 U.S.C. § 1291). Cf Cogen v. United States, 278 U.S. 221, 222-23 (1929)
(motion to suppress evidence not collateral and is not appealable). See note 7 supra.

19. C. WRIGHT, supra note 2, § 101, at 701 (collateral orders are offshoots from
principal litigation and are appealable as final orders); F. JAMES, JR. & G. HAZARD, JR.,
supra note 7, § 13.4, at 669-72 (collateral order doctrine is a way around final decision
rule while still adhering to letter of final decision rule). See note 18 supra.

20. BLACK'S LAw DICrIONARY 988 (5th ed. 1979).
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which would become de facto nonexistent without interlocutory
review.

2 1

To determine whether retrial or resentencing is permissible,2 2 a
court should analyze a double jeopardy claim with respect to the un-
derlying purposes of the double jeopardy clause.2 3 The Supreme
Court, however, has been criticized for failing to employ a theory of
double jeopardy protection that may be applied to individual cases.2 4

Nevertheless, the Court has identified three purposes: (1) protection
from retrial for the same offense after an acquittal; (2) protection
from a second prosecution for the same offense after a conviction;
and (3) protection from multiple punishment for the same offense.2 5

The Court also has identified at least one other purpose unrelated to
those previously mentioned.26

One commentator has criticized the Court's statement of pur-
poses as vague and affording "no guidance in deciding hard cases."' 7

Another commentator has propounded alternative purposes with

21. Abney v. United States, 431 U.S. at 660, 662 (purposes and protections of
double jeopardy clause would be undermined without immediate review).

22. Arizona v. Washington, 434 U.S. 497, 503 (1978) (acquittal unequivocally pro-
hibits retrial). See note 11 supra. By definition, at least some retrials are prohibited.
Retrial is barred when a defendant is put twice in jeopardy for the same offense. See
Note, Double Jeopardy: A New Trial After Appellate Reversal for Insufficient Evi-
dence, 31 CH. L. REV. 365, 365 (1964). The author stated: "A federal jury finds a de-
fendant innocent and judgment is rendered. Under generally accepted principles of
double jeopardy the government may not bring a new action against him for the same
crime." Id. Resentencing may be prohibited as well. Arizona v. Rumsey, 104 S. Ct. 30,
30 (1984) (unconstitutional to set aside life sentence and impose death penalty). Cf.
note 175 infra.

23. Schuhofer, Jeopardy and Mistrials, 125 U. PA. L. REv. 449, 453-54 nn.11-12
(1977) (double jeopardy clause interpreted from courts' understanding and from pur-
poses thought to be underlying the prohibition). See McKay, Double Jeopardy: Are the
Pieces the Puzzle?, 23 WASHBURN L.J. 1, 1 (1983) (interpretation of the double jeopardy
clause ought to begin from "a broadly hewn block of rights" and proceed by refining
that block).

24. See note 17 supra; McKay, supra note 23, at 1 ("The Court proceeds in the
tradition of the common law, dispensing its views in fragmentary fashion.");
Schulhofer, supra note 23, at 453-54 nn.11-12 (double jeopardy clause is judicially inter-
preted from courts' own understanding).

25. North Carolina v. Pearce, 395 U.S. 711, 717 (1969).
26. This other purpose is that there is an interest of the defendant in having a

particular tribunal decide the verdict. Wade v. Hunter, 336 U.S. 684, 689 (1949) (de-
fendant has valued right that trial be completed by a particular tribunal), quoted in
Arizona v. Washington, 434 U.S. 497, 503 (1978); United States v. Jorn, 400 U.S. 470, 484
(1971). Cf. Illinois v. Somerville, 410 U.S. 458, 466-71 (1973) (retrial after mistrial re-
gardless of defendant's contention that there is a right to have a particular tribunal
decide the case).

27. See McKay, supra note 23, at 2. Judge McKay contends that after close scru-
tiny of the purposes identified by the Court, see note 25 and accompanying text supra,
one sees consensus only on the surface. Judge McKay finds that the statement of pur-
poses only "vaguely identifies the areas where double jeopardy issues arise, but it gives
no guidance in deciding hard cases." McKay, supra note 23, at 2.
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what would seem to be an entirely different focus. 28 However, such
criticism is questionable: the critic's alternate statement of purposes
may not in fact be different in principle.29 The implicit premise of
both statements of purpose is that the double jeopardy clause pro-
tects criminal defendants from governmental abuse of prosecutorial
power; this is the broader view of the clause from which both state-
ments derive.3 0

Double jeopardy analysis requires a determination of whether
jeopardy has both attached and terminated and whether the same of-
fense is involved.3 1 Of the three inquiries, determining whether jeop-
ardy has terminated may be particularly difficult.3 2 A defendant may
argue that, although jeopardy was not officially terminated, it ought
to have been.3 3 If such an assertion is successful, double jeopardy
bars retrial.34 Arguments for termination frequently are based upon
contentions that evidence was insufficient to convict 3 5 or that a mis-

28. Westen, The Three Faces of Double Jeopardy: Reflections on Government Ap-
peals of Criminal Sentences, 78 MICH. L. REv. 1001, 1002 (1980). Professor Westen
identifies these three purposes as: "(1) the integrity of jury verdicts of not guilty,
(2) the lawful administration of prescribed sentences, and (3) the interest in repose."
Id.

29. See notes 25, 28 and accompanying text supra. Arguably, the purposes stated
by the Court and those stated by Professor Westen do not differ. First, the protection
against reprosecution after acquittal is an interest in repose. Second, the protection
against reprosecution is an interest in repose. But see note 175 infra. Third, the law-
ful administration of sentences may be a protection from multiple punishment. How-
ever, at least one possible distinction between the purposes identified by the Court and
those identified by Professor Westen exists. The respect for jury verdicts, as suggested
by Professor Westen, actually serves the system of justice rather than protecting a de-
fendant from governmental abuse, as suggested by the Court. Yet, this distinction may
be somewhat facial; the integrity of the justice system, which Professor Westen identi-
fies, may be carried out under the Court's prohibition of reprosecution after an
acquittal.

30. This broadly stated purpose is consistent with precedent. Examples include
barring retrial after an improperly declared mistrial, see notes 228-76 and accompany-
ing text itnfra, and after a finding of insufficient evidence, see notes 203-227 and accom-
panying text infra.

31. See notes 162-202 and accompanying text infra. For a general discussion of
the basic elements of double jeopardy analysis, see Brudner, Double Jeopardy, 1982
ANN. SURV. AM. L. 493.

32. See Burks v. United States, 437 U.S. 1, 6-10 (1978). As Chief Justice Burger
stated: "The Court's holdings in this area ... can hardly be characterized as models of
consistency and clarity." Id. at 9.

33. As in Burks, jeopardy ought to have been terminated by a directed acquittal
for insufficient evidence. Id. at 3, 5-6, 10-11, 18.

34. Id. at 18.
35. E.g., id. at 18 (judicial acquittal for insufficient evidence bars retrial under the

double jeopardy clause). See United States v. Sisson, 399 U.S. 267, 289 (1970) (no retrial
after judicial acquittal); Price v. Georgia, 398 U.S. 323, 326 (1970) (double jeopardy
clause intended to prevent second trial); see also Justices of Boston Mun. Court v. Ly-
don, 104 S. Ct. 1805, 1813-14 (1984) (double jeopardy bars retrial after original jeopardy
is terminated).



DOUBLE JEOPARDY

trial was declared improperly.3 6

In Richardson, the defendant asserted that the government
failed to present sufficient evidence to obtain a conviction.3 7 The ma-
jority refused to address directly this issue because the case involved
a hung jury mistrial and the cases dealing with insufficient evidence
should not be applied to mistrial cases. 38 Concurring in part and dis-
senting in part, Justices Brennan and Marshall asserted that the in-
sufficiency issue was an independent claim and should be remanded
for a determination on the merits.3 9

This Note critiques and agrees with the Court's holding in Rich-
ardson that, under the collateral order doctrine, interlocutory appel-
late jurisdiction was proper in the court of appeals. Considering the
Court's decision as to the defendant's double jeopardy challenge, this
Note first takes an historical perspective, then reviews the various ar-
guments for termination of jeopardy by virtue of a directed verdict
and concludes that the Court merged two distinct lines of double
jeopardy analyses and reached an unwarranted decision. The Court's
confused approach in Richardson is explicable from the historical
perspective provided and is clarified by this Note's review and analy-
sis of the various grounds upon which a double jeopardy claim may
be based.

FACTS AND HOLDING

Robert Richardson was indicted in the United States District
Court for the District of Columbia on two counts of distribution 40

and one count of conspiracy to distribute4' a controlled substance.

36. Arizona v. Washington, 434 U.S. 497, 498, 505 (1978) (the issue is the propriety
of the mistrial and the prosecutor must show that there was manifest necessity for
mistrial before retrial is allowed); Illinois v. Somerville, 410 U.S. 458, 459 (1973) (retrial
allowed if mistrial was based upon manifest necessity); Gori v. United States, 367 U.S.
364, 371 (1961) (strong support requiring manifest necessity for proper mistrial); Wade
v. Hunter, 336 U.S. 684, 691-92 (1949) (retrial allowed after mistrial for manifest neces-
sity). For a discussion of factors involved in deciding if there is manifest necessity, see
notes 249-76 and accompanying text infra.

37. See note 45 and accompanying text infra.
38. 104 S. Ct. at 3085. See notes 64-65 and accompanying text infra.
39. See notes 73-75 and accompanying text infra.
40. 104 S. Ct. at 3082. Richardson was charged with violating 21 U.S.C. § 841(a)(1)

(1976), which provides:
(a) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful for any per-
son knowingly or intentionally-

(1) to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substance ....

41. 104 S. Ct. at 3082. Richardson was charged with violating 21 U.S.C. § 846
(1976), which provides: "Any person who attempts or conspired to commit any offense
defined in this subchapter is punishable by imprisonment or fine or both which may

1985]
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After denying Richardson's motion for a directed acquittal on
grounds of insufficient evidence, the trial judge submitted the case to
the jury.42 The jury acquitted Richardson on one distribution charge
but was unable to reach a verdict on the two remaining charges.43 A
mistrial was declared as to the conspiracy and remaining distribution
charges."

Asserting the fifth amendment's double jeopardy prohibition,
Richardson moved to bar the scheduled retrial of the two remaining
charges, arguing that the prosecution failed during the first trial to
present sufficient evidence to support a finding of guilt beyond a rea-
sonable doubt.45 Although he contended that double jeopardy bars
retrial after a directed acquittal for insufficient evidence, the district
court found the evidence sufficient and denied the motion to
dismiss.

46

Richardson's appeal to the District of Columbia Circuit Court of
Appeals47 was dismissed for lack of jurisdiction. 48 The appellate
court reasoned that the mere denial of a motion to acquit for insuffi-
cient evidence was not a final decision that would support jurisdiction
under 28 U.S.C. section 1291,49 even though the appeal was couched
in terms of a double jeopardy claim.5° Although the circuit court rec-

not exceed the maximum punishment prescribed for the offense, the commission of
which was the object of the attempt or conspiracy."

42. 104 S. Ct. at 3082. The defendant twice moved for acquittal claiming that the
government had failed to present "sufficient evidence to warrant a finding of guilt be-
yond a reasonable doubt." Id (footnote omitted). Defendant's motion "at the close of
the Government's case-in-chief" and his motion "before submission of the case to the
jury" were both denied. Id

43. Id. at 3082-83.
44. Id.
45. Id. (asserting that there should be a directed acquittal which would bar retrial

under the double jeopardy clause).
46. Id, at 3083; Burks v. United States, 437 U.S. 1, 2-3, 18 (1978) (the double jeop-

ardy clause prohibits retrial after an appellate court reversal of conviction and a spe-
cific finding of insufficient evidence to convict); United States v. Martin Linen Supply
Co., 430 U.S. 564, 566-67, 571 (1977) (double jeopardy prohibits retrial after a trial judge
has acquitted under Fed. R. Crim. P. 29(c)); United States v. Sisson, 399 U.S. 267, 288-
90 (1970) (an arrest of judgment under Fed. R. Crim. P. is no different than a
postverdict directed acquittal and it bars retrial); Fong Foo v. United States, 369 U.S.
141, 142-43 (1962) (per curiam) (retrial is barred by a final judgment of directed acquit-
tal when entered by a trial judge). See Tibbs v. Florida, 457 U.S. 31, 32, 42, 47 (1982)
(retrial barred after an acquittal for insufficient evidence but not barred if the court
simply finds that, as a thirteenth juror, the weight of the evidence does not support the
verdict).

47. United States v. Richardson, 702 F.2d 1079 (D.C. Cir. 1983).
48. I. at 1086 (there was no final judgment in the district court from which an

appeal could be taken, as is required by 28 U.S.C. § 1291).
49. Id. at 1081-82. See note 4 supra.
50. 702 F.2d at 1083. The premise of the double jeopardy claim was that the trial

court's ruling of sufficiency was erroneous, i.e., review of double jeopardy presumes ju-
risdiction to review a denied motion to acquit for insuff. ient evidence. Id.

[Vol. 18
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ognized that the collateral order doctrine might have been an alter-
native basis for jurisdiction, 51 it was unavailable because the trial
court's finding of sufficient evidence was not collateral to the princi-
pal issue.52

The Supreme Court granted certiorari to resolve conflicting re-
sults among the circuits concerning jurisdiction over double jeopardy
challenges based upon claims of insufficient evidence.5 3 The Court,
with Justices Brennan and Marshall concurring, 4 held the double
jeopardy claim appealable under the collateral order doctrine but re-
affirmed that such a claim must be colorable.5 5 The Court reasoned
that the doctrine should not be read too narrowly in such circum-
stances since such an interlocutory appeal would neither disrupt nor
delay the administration of criminal justice.5

Dissenting, Justice Stevens claimed that jurisdiction should have
been denied.57 He reasoned that a denied motion to acquit for insuf-
ficient evidence is not appealable as either a final or collateral or-
der;5 8 therefore, the court of appeals could not consider the double
jeopardy claim.59 Furthermore, Justice Stevens contended that the
double jeopardy claim was not colorable as required by the collateral
order doctrine. 60 He urged a narrow construction of the collateral or-
der doctrine, reasoning that a broad application of that exception to
the final decision rule would: (1) provide incentive to delay punish-
ment;6 1 and (2) be used as an offensive tactic in plea negotiations.62

After determining that the court of appeals had denied jurisdic-
tion erroneously, the Supreme Court reviewed Richardson's double
jeopardy claim.63 The Court narrowly interpreted Richardson's claim
as arising only from a hung jury mistrial and then, with an applica-
tion and explanation of precedent, disposed of the insufficiency claim
separately.64 The Court reviewed various arguments of improper

51. 104 S. Ct. at 3083; 702 F.2d at 1081. See notes 98-126 and accompanying text
infra (exception to the final judgment rule).

52. 702 F.2d at 1081-82 ("the sufficiency of the evidence is anything but collateral
to the merits of the upcoming trial").

53. 104 S. Ct. at 3083 (certiorari was granted at 464 U.S. - (1983)).
54. Id, at 3087 (concurring in part and dissenting in part).
55. Id, at 3084. See notes 112-13 and accompanying text infra.
56. 104 S. Ct. at 3084.
57. Id at 3090.
58. Id,
59. Id. at 3091.
60. See id, at 3092; see also id. at 3084; text at note 55 supra; notes 112-13 and ac-

companying text infra (citing United States v. MacDonald, 435 U.S. 850, 862 (1978)).
61. 104 S. Ct. at 3092 (citing Justices of Boston Mun. Court v. Lydon, 104 S. Ct.

1805, 1827 (1984)).
62. Id.
63. Id. at 3084.
64. Id. at 3085.
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mistrial and concluded that precedent allowed retrial after a valid
hung jury mistrial because reprosecution would not necessarily vio-
late the double jeopardy clause.65 The Court rejected the proposition
that Richardson's mistrial terminated jeopardy, finding his argument
a misinterpretation of a directed acquittal predicated upon insuffi-
cient evidence. 66 The Court expressly reaffirmed the principle that a
jury's inability to agree does not itself terminate jeopardy.6 7 Finally,
the Court stated in a footnote that this type of double jeopardy claim
is no longer colorable and is, therefore, no longer appealable under
the collateral order doctrine.68 Thus, it would appear that a double
jeopardy claim based upon insufficient evidence is no longer appeala-
ble if a mistrial due to a hung jury was declared.

While concurring in part, Justices Brennan and Marshall dis-
sented as to the double jeopardy holding.69 Justice Brennan, in writ-
ing the dissent, criticized the majority for incorrectly relying upon
the concept of continuing jeopardy.70 The prosecution, according to
Justice Brennan, has one full and fair opportunity to present its case
after which retrial is precluded if the prosecution fails to present suf-
ficient evidence. 71 Justice Brennan, breaking from precedent, stated
that a mistrial does in fact terminate jeopardy because in a real sense
"a defendant's trial has come to an end."72 Furthermore, Justice
Brennan argued that the double jeopardy claim was based upon an
allegation of insufficient evidence and not a hung jury mistrial.73 He
acknowledged, however, that a hung jury does not necessarily indi-
cate insufficient evidence. 74 Although he alluded to the notion of ter-
mination in fact, Justice Brennan contended that Richardson's appeal
should be remanded for a specific finding on the insufficiency chal-
lenge because a review of the sufficiency is equally important
whether or not the trial judge recognized the insufficiency of evi-
dence.75 Thus, Justice Brennan reasoned, if the insufficiency chal-
lenge is valid, the right against double jeopardy must be protected
prior to retrial in order to fulfill the purposes of the constitutional
protection.

76

65. Id,
66. I.
67. Id
68. 1& at n.6.
69. Ad at 3087.
70. Id See notes 185-87 and accompanying text infra.
71. 104 S. Ct. at 3089. Cf. Arizona v. Washington, 434 U.S. 497, 509 (1978) (clearly

rejecting a hung jury as proof of insufficient evidence requiring acquittal).
72. 104 S. Ct. at 3088.
73. Id at 3089. See note 71 supra.
74. 104 S. Ct. at 3089.
75. Id at 3089-90.
76. 1& See text at notes 55, 60 supra; notes 112-13 and accompanying text ifra;
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BACKGROUND

Appellate Jurisdiction

Under 28 U.S.C. section 1291, the "courts of appeals shall have
jurisdiction of appeals from all final decisions of the district courts of
the United States, . . . except where a direct review may be had in
the Supreme Court. '77 The final decision restriction, which was orig-
inally imposed by the Judiciary Act of 1789,78 generally requires an
order terminating the action.79

Several policies underlie the final decision rule: first, judicial re-
sources are conserved by preventing continual interruption of an ac-
tion and by having all claims considered in one appeal;8 0 second, the
correct result on the merits is further ensured;8 ' third, the appellate
courts are prevented from undermining the judicial authority of the
district courts;8 2 and, finally, each party is prevented from harassing
the other.8 3

The Supreme Court, expressing concern and disdain for interloc-
utory appeals, has stated policies for requiring final decisions. In Cob-

United States v. MacDonald, 435 U.S. 851, 862 (1978) (requiring a claim to be colorable
before jurisdiction exists over a collateral order); Abney v. United States, 431 U.S. 651,
662 n.8 (1977) (frivolous double jeopardy claims will be avoided by summary
proceedings).

77. 28 U.S.C. § 1291 (1976). See note 9 supra. Congress has, however, amended
§ 1291 in the 1982 United States Code. The 1982 Code provides, in part:

The courts of appeals (other than the United States Court of Appeals for the
Federal Circuit) shall have jurisdiction of appeal from all final decisions of the
district courts of the United States... except where a direct review may be
had in the Supreme Court. The jurisdiction of the United States Court of Ap-
peals for the Federal Circuit shall be limited to the jurisdiction described in
sections 1291(c) and (d) and 1295 of this title.

78. Judiciary Act of September 24, 1789, ch. 20 § 22, 1 Stat. 73, 84-85; Cobbledick v.
United States, 309 U.S. 323, 324 (1940) (noting the Judiciary Act of 1789).

79. See note 5 supra.
80. Note, Appealability in Federal Courts, 75 HARv. L. REV. 351, 351-52 (1961).

The author noted that time would be spent refamiliarizing oneself with the case, possi-
bly selecting a new jury, writing briefs and records, and rearguing. Id. This would be
particularly disturbing if appellate review proved to be unnecessary. Id. at 352 (citing
Libby-Owens-Ford Glass Co. v. Sylvania Indus. Corp., 154 F.2d 814, 815 (2d Cir.), cert
denied, 328 U.S. 854 (1946)).

81. Id. The author reasoned:
After the proceedings below are complete, the appellate court is in a position
to assess the wisdom of particular interlocutory orders with heightened per-
spective; the lower court is apt to consider its orders with greater care, for er-
rors not requiring reversal will never be corrected and those that warrant
reversal will compel a complete retrial.

Id. (footnotes omitted).
82. Id. The author cited the dissenting opinion of Justice Clark in Peter Pan

Fabrics, Inc. v. Dixon Textile Corp., 280 F.2d 800, 805-06 (2d Cir. 1960). Id. at n.9.
83. Id, at 351 (citing Cobbledick v. United States, 309 U.S. 323, 325-26 (1940)

(Frankfurter, J.); Taylor v. Board of Educ., 288 F.2d 600, 605 (2d Cir. 1961) (Friendly,
J.)).
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bledick v. United States, 4 the Court found that the final decision
rule avoids needless delay and stalling, and piecemeal administration
of justice.85 Cobbledick was explained in United States v. MacDon-
alds6 as particularly important in criminal cases because "delay is fa-
tal to the vindication of the criminal law,"'87 where defendants have a
constitutional right to a speedy trial.88

"Final decision," as required by section 1291, however, is a vir-
tual misnomer in light of judicial interpretation. Case law suggests
that a final decision is rendered at the termination of a trial unless
there is a collateral order, which is a final determination as to spe-
cific constitutional rights rendered before the end of trial. As noted
in Parr v. United States,8 9 final decisions generally terminate litiga-
tion.9° The rule that a final decision comes at the termination of a
proceeding is exemplified by: DiBella v. United States,9' in which the
denial of a preindictment motion to suppress evidence was refused
interlocutory review;92 Cogen v. United States,93 in which the denial
of a post-indictment motion to suppress evidence was refused re-
view;94 Cobbledick, in which the denial of a motion to quash subpoe-
nas duces tecum was refused interlocutory review;95 and United
States v. Carnes,96 in which the denial of a motion to acquit was re-
fused review.97

The final decision terminating the proceeding is no longer an ab-
solute prerequisite for appellate jurisdiction. In Cohen v. Beneficial
Industrial Loan Corp.,98 the Supreme Court side-stepped the final
decision rule by developing the "collateral order" doctrine.99

Although the doctrine has no clear boundary,x°° it allows certain in-
terlocutory appeals. A collateral order "decides not the cause, but

84. 309 U.S. 323 (1940).
85. Id, at 325.
86. 435 U.S. 850 (1978).
87. Id, at 853-54 (quoting Cobbledick v. United States, 309 U.S. 323, 325 (1940)).
88. DiBella v. United States, 369 U.S. 121, 126 (1962).
89. 351 U.S. 513 (1956).
90. Id. at 518. The Court stated that a " '[final judgment in a criminal case means

sentence. The sentence is the judgment.' Berman v. United States.... 302 U.S. at
page 212 ......

91. 369 U.S. 121 (1962).
92. Id at 129.
93. 278 U.S. 221 (1929).
94. Id at 222, 228.
95. 309 U.S. at 324, 330.
96. 618 F.2d 68 (9th Cir. 1980).
97. Id. at 70.
98. 337 U.S. 541 (1949).
99. Id at 546. The rationale underlying this doctrine is that such review is neces-

sary to avoid an irreparable loss of a right or claim. Id.
100. See C. WRIGHT, supra note 2, § 101, at 703, 705. The scope of the collateral or-

der doctrine is not yet clear. Id
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only settles some intervening matter relating to it or affords some
temporary relief. . ."101 In establishing the doctrine, 10 2 the Court
in Cohen noted that appellate review is more efficient after a final
decision because all issues are merged into one appeal; 0 3 however, it
also recognized that some issues are not merged because they involve
rights finally determined independently of the cause; thus, without
immediate review some rights would be irreparably lost.1° 4 This pru-
dential reason supported the collateral order doctrine because some
orders necessarily must be reviewed on interlocutory appeal to pro-
tect rights that are: (1) "separable from, and collateral to, rights as-
serted in the action;" (2) "too important to be denied review;" and
(3) "too independent of the cause itself to require that appellate con-
sideration be deferred until the whole case is adjudicated.' u0 5

Examples of rights that the Supreme Court has determined
might be lost without immediate review are: the requirement that a
plaintiff post security in a stockholders' derivative action;1' 6 motion
to reduce excessive bail; 0 7 and a double jeopardy claim, as shown in
Abney.

0 8

One commentator has suggested three factors to consider in de-
termining whether other collateral orders are appealable: (1) the se-
verity of the possible injury; (2) the likelihood that the injury will
occur; and (3) the ineffectiveness of delayed review.1° 9

Comparing the collateral order doctrine to a final decision," 0 the
Court, in MacDonald, stated the test: "Closely related to the 'thresh-
old requirement of a fully consumated decision,' . . . is the require-
ment that the order sought to be appealed be 'collateral to, and
separable from, the principal issue at the accused's impending crimi-
nal trial, i.e., whether or not the accused is guilty of the offense
charged.""" Emphasizing that interlocutory appeals are greatly dis-
favored," 2 the Court limited the collateral order doctrine to colora-

101. BLACK'S LAw DICTIONARY 988 (5th ed. 1979).
102. 337 U.S. at 546.
103. Id. See notes 80-88 and accompanying text supra.
104. 337 U.S. at 546. An order denying security in a stockholder's action is too im-

portant not to be collaterally reviewed and it is independent enough to justify such re-
view. Id. at 546-47.

105. Id, at 546.
106. Id. at 546-47.
107. Stack v. Boyle, 342 U.S. 1, 6 (1951).
108. 431 U.S. at 657, 659-60, 662. For other examples of appealable collateral or-

ders, see F. JAMES, JR. & G. HAZARD, JR., supra note 7, § 13.4, at 671 & n.6.
109. Note, supra note 80, at 364.
110. 435 U.S. at 859.
111. Id. (quoting Abney v. United States, 431 U.S. 651, 659 (1977)).
112. Id. at 853. In MacDonald, the Court specifically held that a denial of a motion

to dismiss for the failure to ensure a speedy trial does not fit within the collateral or-
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ble claims."i 3 This limit will avoid the flood of litigation and serve
the purposes discussed above; baseless claims will be summarily
dismissed.

Of particular importance to a discussion of the collateral order
doctrine, as it relates to double jeopardy claims, is Abney v. United
States, wherein the Court determined that a double jeopardy claim is
appealable as a collateral order."i 4 In Abney, the defendants were
charged with and convicted of both conspiring and attempting "to ob-
struct interstate commerce by means of extortion." L 5 The defend-
ants obtained a reversal "on the ground that the key tape recording
[of the extortion] had been admitted into evidence without proper au-
thentication."" 6 Prior to retrial, the defendants moved to dismiss
the indictment on two grounds, one of which was double jeopardy." 7

The district court denied the motion to dismiss and the court of ap-
peals affirmed without addressing the issue of whether there had
been a final decision from which an appeal, claiming double jeopardy,
could be taken." 8 Reversing, the Supreme Court found that the de-
nial of the motion to dismiss was not a final decision terminating the
proceedings," i 9 but that under the collateral order doctrine, it was a
final decision as to the status of the double jeopardy claim.' 2 The
Court reasoned that a double jeopardy claim, by its very nature, is
collateral to and separable from the principal issue,' 2 ' adding that in
this case the defendant was "contesting the very authority of the
Government to hale him into court to face trial on the charge against
him.' 22 Without immediate review, the protection "would be signifi-
cantly undermined"' 23 because the guarantee protects against "being
twice put to trial for the same offense.' 2 4 The Court concluded that
former jeopardy claims were often collaterally appealable to protect
a defendant from exposure to double jeopardy.' 25

Although section 1291 requires a final decision for appellate

der exception to the final judgment rule. Id at 859. See note 383 and accompanying
text infra.

113. 435 U.S. at 862.
114. 431 U.S. at 657, 659-60, 662.
115. Id, at 653 (violations of the Hobbs Act, 18 U.S.C. § 1951).
116. Id at 655.
117. Id.
118. Id. at 655-56.
119. Id at 657.
120. Id at 659.
121. Id. at 658-59.
122. Id, at 659-60 (citing Menna v. New York, 423 U.S. 61 (1975); Blackledge v.

Perry, 417 U.S. 21, 30 (1974); Robinson v. Neil, 409 U.S. 505, 509 (1973)).
123. Id at 660-62.
124. Id. at 661 (emphasis in original) (footnote omitted).
125. Id at 662.
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court review, the Supreme Court has interpreted it to allow appeals
of collateral orders.126 Colorable double jeopardy claims fit within
the bounds of the collateral order doctrine because immediate review
is the only way by which the constitutional protection may be en-
sured and such claims are, therefore, appealable prior to a final deci-
sion which terminates the proceeding.

Double Jeopardy

Double jeopardy analysis involves three basic factors: (1) the at-
tachment of jeopardy;127 (2) the termination of jeopardy;128 and
(3) the same offense.12 All three factors must be present for a suc-
cessful claim.'30 These factors' 3 ' may not easily be applied if the
facts are neither clear nor complete.'32 In order to apply correctly
these factors, it is useful to understand the historical development of
the double jeopardy protection.

Historical Perspective

The double jeopardy prohibition is embodied in the fifth amend-
ment 133 and has been extended to the states through the fourteenth
amendment. 1'4 It applies both to felonies and misdemeanors,'3
which is a departure from the English tradition of applying the pro-

126. The collateral order doctrine has been described in two different ways. First,
it has been described as an exception to the final decision rule, with jurisdiction arising
from Cohen as controlling precedent. Second, it has been described as a special type of
final decision, and hence jurisdiction still arises from § 1291. See note 7 supra. The
substance of the doctrine is the same regardless of its characterization. Justice Jack-
son, in a concurring opinion in Stack, synthesized this difference in characterization
when he stated: "[I]t is a final decision that Congress has made reviewable. 28 U.S.C.
§ 1291. While a final judgment is always a final decision, there are instances in which a
final decision is not a final judgment." 342 U.S. at 12 (Jackson, J., concurring, joined by
Frankfurter, J.) (emphasis in original).

127. See notes 162-68 and accompanying text infra.
128. See notes 169-87 and accompanying text infra.
129. See notes 188-96 and accompanying text infra.
130. See notes 162-96 and accompanying text infra. For a discussion of burdens,

see Note, The Burden of Proof in Double Jeopardy Claims, 82 MIcH. L. REV. 365
(1983).

131. See notes 162-96 and accompanying text infra.
132. See notes 203-76 and accompanying text infra.
133. J. SIGLER, DOUBLE JEOPARDY-THE DEVELOPMENT OF A LEGAL AND SOCIAL

Poucy 28 n.121, 31-33 (1969).
134. Prior to Benton v. Maryland, 395 U.S. 784 (1969), the states were not subject

to the double jeopardy prohibition. Id. at 793-96. The Supreme Court had avoided the
issue in Dreyer v. Illinois, 187 U.S. 71, 86 (1902). In Benton, the Court incorporated the
double jeopardy clause in the fourteenth amendment, 395 U.S. at 793-96, thereby over-
ruling, on this point, Brock v. North Carolina, 344 U.S. 424, 426 (1953) and Palko v.
Connecticut, 302 U.S. 319, 322 (1937).

135. 85 U.S. (18 Wall.) 163, 172 (1873).
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tection only to felonies.136

The double jeopardy prohibition has a long history137 which may

be traced at least to the ancient Greeks. 3 8 The American tradition
is, however, often traced to English law139 and has been compared
frequently to the English common law pleas of autrefois acquit and
autrefois convict.140 Commenting upon current double jeopardy

analysis, Judge McKay, strenuously contending that the comparison
created confusing and divergent precedent,141 reiterated a common
understanding of the comparison:

Under the English law, these [common law] pleas... could
be raised to bar a prosecution following either an actual ac-
quittal or conviction.

Examining the ambiguous legislative history of the
double jeopardy clause, authorities frequently have sug-
gested that the clause was intended to be no more than a re-
statement of these common law pleas. Indeed, the early
cases treated the double jeopardy clause in this manner

142

Criticism of this comparison has focused on the application of
double jeopardy to situations beyond the foresight of the Framers of
the Constitution. 43 The common law pleas are limited to convictions
and acquittals which in fact have been entered. 44 The comparison

136. Note, Mistrial and Double Jeopardy, 49 N.Y.U.L. REV. 937, 937 (1974) (citing 4
W. BLACKSTONE, CommENTARMEs *335-36).

137. For a very thorough discussion of the history of the double jeopardy prohibi-
tion, see J. SIGLER, supra note 133, at 1-37.

138. McKay, supra note 23, at 9 (citing 1 Demoasthenes 589 (J. Vance trans. 4th ed.
1970)); Westen & Drubel, Toward a General Theory of Double Jeopardy, 1978 Sup. CT.
REv. 81, 81 (quoting Demosthenes 589 (Vance trans. 1962)).

139. McKay, supra note 23, at 9-15 (discussing this assertion and citing several
cases as examples of the Supreme Court's assumptions regarding the origin of the
American tradition).

140. Id. See J. SIGLER, supra note 133, at 33. Sigler found that double jeopardy, in
federal court, was a merger of the English common law pleas of autrefois acquit and
autrefois convict Id. Professors Westen and Drubel focused upon the traditional com-
mon law rule that, generally, double jeopardy does not bar reprosecution unless there
has been a final decision, either a conviction or an acquittal. Westen & Drubel, supra
note 138, at 85-86. Professors Westen and Drubel also, however, noted a fairly recent
deviation from the strict, traditional interpretation of double jeopardy. Id. (mistrials,
though not traditionally a final decision, may operate to bar reprosecution).

141. McKay, supra note 23, at 1, 9-15 (the comparison has locked current analysis
into an out-of-date time frame). The opposite views of such a comparison are enunci-
ated by Judge McKay, who strongly argued for liberal interpretivism, and Justices
Powell and Rehnquist and Chief Justice Burger, who strongly endorsed an historical
limitation of the Framers' intent. See id. Judge McKay further stated that, in his
opinion, the double jeopardy "doctrine was destined to grow beyond the confines of the
historical source." Id. at 10.

142. Id. at 9-10 (footnotes omitted).
143. Id. at 15-16.
144. Id. at 9. See text at note 142 supra.
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unduly restricts the application of double jeopardy in American law
because there are decisions to which double jeopardy has been, or
ought to be, applied that are not final decisions of either acquittal or
conviction.1 45 For example, Judge McKay notes the double jeopardy
issue as applied to mistrials.' 46 Professors Westen and Drubel have
noted that:

[T]he prohibition on reprosecution following a mistrial was
the last to be incorporated under the rubric of double jeop-
ardy. Thus, it is now understood that the scope of double
jeopardy was originally confined to certain commonlaw pleas
that a defendant could raise to bar further litigation follow-
ing a final judgment... and that it did not protect defend-
ants from being reprosecuted following proceedings that
terminated before a verdict. It is also understood, however,
that the Court has since constitutionalized a separate rule at
common law against dismissing the jury before verdict and
subsumed the new rule under the rubric of double jeopardy.
Consequently, the mistrial cases are a useful reminder that
double jeopardy serves more than one purpose and that
although the purposes may be loosely "related," they are
also conceptually "separate.' 47

After its adoption, the double jeopardy clause was distinguished
from the English common law doctrine' 4s by the Supreme Court's in-
terpretation in United States v. Ball i 49 in which it found a purpose
and protection different from the protection at English common
law.' 50 Justice Gray stated that double jeopardy "is not [simply]
against being twice punished, but against being twice put in jeop-
ardy. 151 This interpretation was affirmed in Price v. Georgia;5 2 the
Supreme Court held that "[t]he 'twice put in jeopardy' language of
the Constitution . . .relates to a potential, i.e., the risk that an ac-
cused for a second time will be convicted of the 'same offense' for
which he was initially tried.' 15 3

145. McKay, supra note 23, at 15-16 (e.g., mistrials). There are several cases which
have held double jeopardy as a bar to retrial of certain mistrial cases. See note 36
supra (cases cited therein).

146. McKay, supra note 23, at 15-16.
147. Westen & Drubel, supra note 138, at 85-86.
148. This distinction provides further support for Judge McKay's criticism of this

comparison. See notes 141-46 and accompanying text supra.
149. 163 U.S. 662 (1896).
150. Id. at 669.
151. Id, Green v. United States, 355 U.S. 184, 187-88 (1957) (fifth amendment

double jeopardy clause is intended to prohibit repeated attempts to convict, as well as
to prohibit double punishment).

152. 398 U.S. 323 (1970). See note 151 supra.
153. 398 U.S. at 326. See Ball, 163 U.S. 662 (1896). Ball was acquitted and two code-

fendants were convicted. I& at 664. Subsequent to the reversal of the codefendants'

1985]



CREIGHTON LAW REVIEW [Vol. 18

Judicial interpretation of the double jeopardy clause is important
because, as Justice Story stated in United States v. Gilbert,154 read lit-
erally it would bar retrial when the defendant "stands for ... deliv-
erance upon the verdict of the jury.' 55 Justice Story found that the
common law conception'L could help to interpret the true meaning
of the fifth amendment double jeopardy clause.157 To identify the
parameters of the double jeopardy clause, courts traditionally have
followed the piecemeal approach of the common law' 5 8 which gener-
ally has focused on defining what constitutes: (1) attachment of jeop-
ardy; 5 9 (2) termination of jeopardy; 6 0 and (3) the same offense. 1 1

The Basic Elements of a Double Jeopardy Claim

Jeopardy must attach before a double jeopardy claim may be re-
alistically asserted.162 The Court denied a double jeopardy challenge
in Serfass v. United States,163 when it determined that jeopardy had
not attached because the defendant's pretrial motion to dismiss was
granted.164 Thus, double jeopardy analysis may not begin until origi-

conviction, a new complaint was filed against them and against Ball. Id. at 664-65. All
three defendants were convicted at the second trial. Id. at 666. The Court reversed
Ball's conviction on appeal, finding that he was protected from double jeopardy be-
cause his original acquittal was legitimate and because a retrial had placed him twice
in jeopardy for the same offense. Id. at 671-72.

154. 25 F. Cas. 1287 (No. 15,204) (1834).
155. Id. at 1294.
156. See notes 137-47 and accompanying text supra.
157. 25 F. Cas. at 1294. But see notes 141-47 and accompanying text supra.
158. McKay, supra note 23, at 1 (the Court dispenses interpretations in a fragmen-

tary fashion and the fragments do not combine very well to make a complete picture
of double jeopardy analysis or meaning).

159. Illinois v. Somerville, 410 U.S. 458, 467 (1973) (attachment of jeopardy is cen-
tral to double jeopardy analysis); United States v. Gilbert, 25 F. Cas. 1287, 1294 (No.
15,204) (1834) (jeopardy must attach before the double jeopardy clause applies); Note,
Double Jeopardy: Discretion of a Trial Judge to Declare a Mistrial on the Basis of a
Hung Jury, 44 FORDHAm L. REv. 389, 389 (1975); (defendant must be placed in jeop-
ardy before the fifth amendment double jeopardy clause is even relevant). See Serfass
v. United States, 420 U.S. 377, 388 (1975) (the time jeopardy attaches aids in deciding
double jeopardy claims).

160. E.g., Justices of Boston Mun. Court v. Lydon, 104 S. Ct. 1805, 1813-14 (1984)
(double jeopardy bars retrial after termination). See McKay, supra note 23, at 2 (there
is vehement disagreement among the Justices on the issue of acquittal).

161. E.g., Blockburger v. United States, 284 U.S. 299, 304 (1932) (same offense test
in double jeopardy analysis). See North Carolina v. Pearce, 395 U.S. 711, 717 (1969),
quoted in, e.g., United States v. DeFrancesco, 449 U.S. 117, 129 (1980); Illinois v. Vitale,
447 U.S. 410, 415 (1980); Brown v. Ohio, 432 U.S. 161, 165 (1977); United States v. Wil-
son, 420 U.S. 332, 342-43 (1975); see also McKay, supra note 23, at 2-9. Even though the
"same offense" is an element of double jeopardy analysis, it is still unclear, even today,
what constitutes the "same offense."

162. See note 159 and accompanying text supra.
163. 420 U.S. 377 (1975).
164. Id. at 389-90. The petitioner's motion to dismiss the indictment was granted

prior to trial. Id. at 389. In United States v. Jorn, 400 U.S. 470 (1971), the Court re-
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nal jeopardy has attached.16 5 Jeopardy attaches at different times for
jury versus nonjury trials. In a jury trial, jeopardy attaches when the
jury is empaneled and sworn;166 whereas in a nonjury trial, jeopardy
attaches at the swearing of the first witness or at the point in time at
which the court begins to hear evidence. 16 7 The general principle is
that jeopardy attaches when the trial begins.16

Original jeopardy must also terminate before the double jeop-
ardy clause will bar retrial. A court must determine whether there
in fact has been or whether there should have been a termination
based upon the facts and actions of the trial court.169 The Court, in
Justices of Boston Municipal Court v. Lydon,170 found that the issue
upon which double jeopardy claims generally turn is termination of
jeopardy. 17' Jeopardy may be terminated in the following situations:
(1) an acquittal by a jury or by a trial judge sitting as the
factfinder;172 (2) a post-verdict acquittal by the trial judge, under
Federal Rule of Criminal Procedure 29;173 (3) with few exceptions,174

quired attachment of jeopardy before double jeopardy policies were relevant. Id. at
480. The Court stated that "the conclusion that 'jeopardy attaches' when the trial com-
mences expresses a judgment that the constitutional policies underpinning the Fifth
Amendment's guarantee are implicated at that point in the proceedings." Id.

165. 420 U.S. at 390.
166. United States v. Sanford, 429 U.S. 14, 15 (1976); Serfass v. United States, 420

U.S. 377, 388 (1975) (citing Illinois v. Somerville, 410 U.S. 458, 466 (1973); Downum v.
United States, 372 U.S. 734, 735 (1963)). According to Crist v. Bretz, 437 U.S. 28, 37-38
(1978), jeopardy attaches in state trials with the impaneling of the jury.

167. Serfass, 420 U.S. at 388 (citing Wade v. Hunter, 336 U.S. 684, 688 (1949); Mc-
Carthy v. Zerbst, 85 F.2d 640, 642 (10th Cir. 1936)).

168. United States v. Jorn, 400 U.S. 470, 480 (1971).
169. See notes 203-76 and accompanying text infra.
170. 104 S. Ct. 1805 (1984).
171. Id. at 1814. See Arizona v. Washington, 434 U.S. 497, 503 (1978) (if innocence is

confirmed by final decision, the Constitution conclusively presumes second trial un-
fair); see also Green v. United States, 355 U.S. 184, 188 (1957) (no bar to retrial if mis-
trial is properly based on hung jury because no termination (citing Wade v. Hunter,
336 U.S. 684, 688-89 (1949)). In Justices of Boston, the Court noted that retrial after a
reversed conviction is not barred because jeopardy has not terminated under the the-
ory of continuing jeopardy. 104 S. Ct. 1813-14 (quoting United States v. Tateo, 377 U.S.
463, 466 (1964); citing Breed v. Jones, 421 U.S. 519, 534 (1975); Price v. Georgia, 398 U.S.
323, 329 (1970); United States v. Ball, 163 U.S. 662, 671 (1896)).

172. Arizona v. Washington, 434 U.S. 497, 503 (1978). The Court stated that "[t]he
constitutional protection against double jeopardy unequivocally prohibits a second trial
following an acquittal." Id.

173. United States v. Martin Linen Supply Co., 430 U.S. 564, 566-71 (1977) (an ac-
quittal is final under Fed. R. Crim. P. 29(c) regardless of government appeal under 18
U.S.C. § 3731); United States v. Sisson, 399 U.S. 267, 288, 290 (1970) (postverdict acquit-
tal under Fed. R. Crim. P. 29 prevents retrial under double jeopardy). However, the
government may appeal from a postconviction dismissal because no second trial would
be necessary; the jury's conviction would merely be reinstated. United States v. Wil-
son, 420 U.S. 332, 333, 344-45 (1975).

174. E.g., United States v. Steed, 674 F.2d 284, 285-86, 289-90 (4th Cir.), cert. denied,
459 U.S. 829 (1982) (reinstating conviction under government § 3731 appeal and vacat-
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a directed verdict of acquittal by the trial judge for insufficient evi-
dence 175 or for other grounds upon which a defendant moves for ac-
quittal;176 (4) a conviction reversed, as a matter of law, for
insufficient evidence to support the conviction;177 and (5) an implied
acquittal for greater included offenses because the defendant was
convicted only on the lesser included offenses.178

The issue of termination also involves determining the effect of
an appellate reversal of a conviction. If the reversal of a conviction
leads to an acquittal, then double jeopardy will bar reprosecution. 179

However, it is unclear whether a reversal on grounds not leading to

ing judge's acquittal because there was sufficient evidence and no new trial was
needed). See note 175 infra; see also note 173 supra.

175. Hudson v. Louisiana, 450 U.S. 40, 40-43 (1981) (reversing conviction at second
trial because retrial was barred by trial judge's acquittal for insufficient evidence at
the first trial). Contra United States v. DeFrancesco, 449 U.S. 117, 130 (1980) (double
jeopardy does not bar government appeal under Wilson); see note 173 and accompany-
ing text supra (double jeopardy does not bar government appeal of ruling in favor of
defendant after a conviction, see, e.g., United States v. DeGarces, 518 F.2d 1156, 1159
(2d Cir. 1975), which was remanded to reinstate the jury's conviction because trial
judge erred in finding insufficient evidence; government appealed under 18 U.S.C.
§ 3731). For a thorough discussion of sentencing and of resentencing for convictions on
surviving counts after an appeal, see Westen, The Three Faces of Double Jeopardy: Re-
flections on Government Appeals of Criminal Sentences, 78 MICH. L. REV. 1001 (1980);
Note, Resentencing on Surviving Valid Counts After a Successful Appeak A Double
Jeopardy and Due Process Analysis, 69 CoRNELL L. REV. 342 (1984).

176. Fong Foo v. United States, 369 U.S. 141 (1962) (per curiam). After seven days
of trial and during the testimony of the government's fourth witness, the court di-
rected the jury to acquit, and it was so entered. Id. at 141-42. The reason for such ac-
tion was twofold. First, the trial judge found the prosecutor's conduct to be improper.
Id. at 142. Second, the prosecution's witnesses lacked credibility. Id. The Supreme
Court held that retrial was barred by double jeopardy. Id. at 143.

Note that the second criterion mentioned by the trial judge appears similar to a
questioning of the sufficiency of the evidence. See note 175 and accompanying text
supra. Yet, credibility of witnesses affects the weight of evidence and that may be be-
yond the interest of the trial judge. See Tibbs v. Florida, 457 U.S. 31, 32, 42-43, 47
(1982) (double jeopardy does not bar retrial when judge found jury's decision to convict
was against the weight of the evidence, but not legally insufficient).

177. Burks v. United States, 437 U.S. 1, 18 (1978). The Court held that if "the
Double Jeopardy Clause precludes a second trial once the reviewing court has found
the evidence legally insufficient, the only 'just' remedy available for that court is the
direction of a judgment of acquittal." Id. Cf. Tibbs v. Florida, 457 U.S. 31, 32, 42-43, 47
(1982) (double jeopardy does not bar retrial when reviewing court reversed conviction
as against the weight of the evidence but not legally insufficient; such reversal merely
allows the defendant a second chance to obtain acquittal; a dissent, id. at 47, argued
that with same evidence at retrial any conviction would have to again be reversed on
appeal, id. at 48).

178. Green v. United States, 355 U.S. 184, 189-90 (1957) (double jeopardy bars re-
trial on greater included offense when the verdict was silent on it and verdict of guilty
was entered on lesser included offenses, because the silence on the greater offenses im-
plies an acquittal). For a discussion of lesser included offenses and double jeopardy,
see Note, RICO and the Predicate Offenses: An Analysis of Double Jeopardy and Ver-
dict Consistency Problems, 58 NoTRE DAME L. REV. 382 (1982).

179. See note 177 and accompanying text supra.

[Vol. 18



1985] DOUBLE JEOPARDY

an acquittal would bar retrial. Addressing this issue in Hopt v. Peo-
ple, 80 the Court allowed a retrial after a reversal for improper jury
instructions.' 8 ' The Court also allowed retrial in Tibbs v. Florida'8 2

when the appellate judge found the weight of the evidence to be
against a finding of guilt but not legally insufficient. 8 3 The distinc-
tion between legally insufficient evidence and the weight of the evi-
dence is difficult to recognize. The dissent in Tibbs contended that,
presumably, if the same evidence were presented at a second trial,
the appellate court would again reverse if a conviction resulted.184

The Supreme Court recently confronted the issue of retrial after
the reversal of a conviction. In Justices of Boston, the Court reaf-
firmed that a second trial was not barred by a conviction at the first
trial, l a5 reasoning that: (1) society has a recognized interest in con-
victing criminals when reversal of a conviction is based upon an error
that outweighs the double jeopardy prohibition;' 86 and (2) retrial is
allowed under the continuing jeopardy doctrine because the "'pro-
ceedings against [the] accused have not run their full course.' "187

Finally, a valid double jeopardy claim requires that the defend-
ant be tried twice for the "same offense."'1 88 In Blockburger v.

180. 104 U.S. 631, 635 (1881).
181. 1I
182. 457 U.S. 31 (1982).
183. 1i at 32, 42-43, 47. The Court reasoned that the purposes underlying the pro-

scription of retrial after an acquittal for insufficient evidence did not support similar
results when the appellate court, sitting as a thirteenth juror, disagrees with the out-
come. Id. at 42.

184. 1di at 48 (White, J., joined by Brennan, Marshall, & Blackmun, JJ., dissent-
ing). Furthermore, Justice White suggested that the state law regarding sufficiency
was not satisfied. Id& at 49.

185. 104 S. Ct. at 1813-14. This case involved Massachusetts' two-tier system of
trial courts. I& at 1811. This two-tier system allows a defendant to choose a bench
trial, and if convicted, to have a trial de novo before a jury. I& at 1807-08. Lydon
elected a bench trial and was convicted. I& at 1808. Lydon moved for dismissal while
awaiting the trial de novo before a jury, claiming that there was insufficient evidence.
I& The motion was denied. Id The Supreme Court found that there was no attempt
to retry after an acquittal. Id. at 1813. Lydon was simply claiming that he was entitled
to an acquittal, which would bar retrial. I& The Court relied upon several considera-
tions in denying the double jeopardy claim, but two considerations were particularly
important under the facts of this case. First, retrial after a conviction is allowed under
the theory of continuing jeopardy. I& at 1813-14. Second, retrial in this case was
unique because of the two-tier system. Id at 1812-16.

Part four of the opinion deals in depth with the particular effect of the two-tier
system on a double jeopardy claim, which is based upon an assertion of insufficient evi-
dence, and why moving to the second tier does not violate double jeopardy in the ab-
sence of a clear termination of jeopardy. I& at 1814-16.

186. 1i at 1813.
187. Id at 1813-14 (quoting Price, 398 U.S. at 326).
188. U.S. CONST. amend. V. See note 11 supra. For further discussion and analysis

of the "same offense" test, see Brudner, supra note 31, at 504-11; McKay, supra note
23, at 2-6.
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United States, 8 9 the Court found that offenses are different if each
requires an element that the other does not.19° However, the Court's
decision in Blockburger has been criticized,1 9 ' and its precedential
value may be questioned. It is uncertain whether Blockburger is a
statutory interpretation or a constitutional analysis.192 Recently, the
Court, restating the definition of "same offense," adopted a limited
version of the Blockburger definition in Illinois v. Vitale, 9 3 in which
the issue was raised regarding greater and lesser included offenses. 9 4

In Vitale, the Supreme Court stated that generally, offenses are the
same for purposes of double jeopardy analysis, only if the proof re-
quired to convict is the same for each offense. 195 More specifically,
the Court in Vitale held that greater and lesser included offenses are
the "same offense" when the greater offense depends upon or re-
quires proving the elements of the lesser included offense. 196

In summary, jeopardy must have attached and terminated and
the charge must be for the "same offense." Not all cases are easily
analyzed because the presence of the three elements may not be
readily recognized. Although attachment of jeopardy may be consid-
ered clearly defined and easily applied, many questions may arise in
determining whether jeopardy has terminated 19 7 and whether the
"same offense" is involved.198 It may be particularly difficult to de-
termine whether jeopardy has terminated if there has not been an
acquittal or an unreversed conviction; a defendant appealing from a
mistrial may be seeking an appellate acquittal which would termi-
nate the jeopardy and bar retrial.

Nevertheless, a double jeopardy claim might be valid because the
defendant may be entitled to an acquittal. Two common claims for
an appellate court to order termination are legally insufficient evi-
dence' 99 and improper declaration of a mistrial. 2°° A close, scrutiniz-

189. 284 U.S. 299 (1932).
190. Id at 304. The Court stated the rule as: "[W]here the same act or transaction

constitutes a violation of two distinct statutory provisions, the test to be applied to de-
termine whether there are two offenses or only one, is whether each provision re-
quires proof of a fact which the other does not." Id (citing Gavieres v. United States,
220 U.S. 338, 342 (1911)).

191. McKay, supra note 23, at 2-6 (a basic criticism is that it is uncertain whether
Blockburger is constitutional in scope or only statutory in scope).

192. Id at 5-6.
193. 447 U.S. 410 (1980).
194. Id at 419.
195. Id (interpreting Blockburger).
196. Id
197. See notes 169-87 and accompanying text supra.
198. The same offense test has been criticized. See notes 191-92 and accompanying

text supra.
199. See notes 203-27 and accompanying text infra.
200. See notes 228-76 and accompanying text infra.
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ing review of the record is sought by the defendant because there has
been no termination thus far. An appellate court determines
whether the evidence was sufficient by reviewing the evidence admit-
ted,201 or whether the mistrial was properly declared by reviewing
the bases upon which the trial court declared the mistrial.202

Sufficiency of the Evidence

In general, directed acquittals terminate jeopardy.20 3 A directed
acquittal may be sought for insufficient evidence. 2°4 Evidence is in-
sufficient if a rational trier of fact could not find guilt beyond a rea-
sonable doubt.205 Double jeopardy claims may be based upon a
contention that the defendant is entitled to a directed acquittal for
insufficient evidence, thereby terminating jeopardy and barring re-
trial.206 Such a contention may arise after a declaration of a mis-
trial207 or after a conviction. 208

After a long and often confusing evolution of the standard to be
applied in determining the legal sufficiency of evidence, the Supreme
Court in Jackson v. Virginia2°9 framed the issue as a constitutional
question and derived its rule from precedent.210 In Jackson, the

201. See notes 203-27 and accompanying text infra.
202. See notes 228-76 and accompanying text infra.
203. See notes 173-77 and accompanying text supra. For further discussion of the

evidentiary issue, see Brudner, supra note 31, at 511-12.
204. See Hudson v. Louisiana, 450 U.S. 40, 43 (1981) (Burks controls and retrial is

barred for insufficient evidence if the state had a full and fair opportunity to present
its case); Burks v. United States, 437 U.S. 1, 18 (1978) (acquittal is the remedy upon
finding insufficient evidence and an acquittal bars retrial).

205. Jackson v. Virginia, 443 U.S. 307, 312-13 (1979).
206. See note 204 supra.
207. Richardson, 104 S. Ct. at 3082.
208. Burks v. United States, 437 U.S. 1, 2, 18 (1978).
209. 443 U.S. 307 (1979).
210. Id. at 312-13. The Fourth Circuit Court of Appeals confronted a sufficiency

challenge in United States v. Sherman, 421 F.2d 198, 199 (4th Cir.), cert denied, 398
U.S. 914 (1970). The Fourth Circuit, following the Supreme Court decision in Glasser
v. United States, 315 U.S. 60, 80 (1942), stated the test for legal sufficiency of evidence:
"The verdict of the jury must be sustained if there is substantial evidence, taking the
view most favorable to the government, to support the finding of guilt." 421 F.2d at
199 (citing Glasser, 315 U.S. at 80). However, an apparent change in the standard of
review occurred eighteen years after Glasser, when the Supreme Court again faced the
issue in Thompson v. Louisville, 362 U.S. 199, 204 (1960). In Thompson, the Court
stated a much less demanding standard. In considering a petition for a writ of habeas
corpus, the Court stated that a writ could be granted for insufficient evidence if there
was no support in the record. Id. at 204. Justice Black stated: "The city correctly as-
sumes here that if there is no support for these convictions in the record they are void
as denials of due process." Id. (footnote omitted). This inconsistency was exacerbated
by the Court's holding in In re Winship, 397 U.S. 358 (1970). Winship involved deter-
mining what the constitutional standard of proof actually is, id. at 361-64, and whether
juveniles in delinquency proceedings are due the same standard of proof as adults. Id.
at 365-68. The Court stated that the standard of proof required by due process, for
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Court questioned "whether the due process standard recognized in
[In re] Winship constitutionally protects an accused against convic-
tion except upon evidence that is sufficient fairly to support a conclu-
sion that every element of the crime has been established beyond a
reasonable doubt."21 ' Jackson demands that a court's review of the
evidence not simply determine whether there was proper jury in-
struction, but must "determine whether the record evidence could
reasonably support a finding of guilt beyond a reasonable doubt. 212

The inquiry is to determine whether any rational trier of fact could
find a defendant guilty beyond a reasonable doubt.2 1 3 If a defendant
appeals, the reviewing court must affirm a lower court holding upon
finding the evidence sufficient; however, the reviewing court must
enter an acquittal upon finding the evidence insufficient to support a
finding of guilt beyond a reasonable doubt.2 14

In an appeal from a conviction in Burks v. United States,21 5 the
Supreme Court, reviewing an appellate court finding of insufficient
evidence, 216 held "that the Double Jeopardy Clause precludes a sec-
ond trial once the reviewing court has found the evidence legally in-
sufficient, the only 'just' remedy available for that court is direction
of a judgment of acquittal." 217 The Court also found appellate review
appropriate even if a trial judge expressly denied a motion to acquit
for insufficient evidence.2 18 Burks was found controlling in Hudson
v. Louisiana,219 wherein the Court held that a new trial would vio-
late the double jeopardy clause after the trial judge found the evi-
dence legally insufficient to sustain the conviction at the retrial,
finding irrelevant the fact that there already had been more than one
trial.220

The sufficiency of the evidence is also questioned in cases ending
in mistrial, but is not questioned simply because of the mistrial. In
Arizona v. Washington,221 reviewing a mistrial for the defense coun-
sel's airing of "improper and highly prejudicial evidence,"222 the

adults and for juveniles in delinquency proceedings, is "beyond a reasonable doubt."
Id at 364.

211. 443 U.S. at 313-14. See In re Winship, 397 U.S. 358 (1970).
212. 443 U.S. at 318 (footnote omitted).
213. Md at 312-13.
214. Hudson v. Louisiana, 450 U.S. 40, 43 (1981); Burks v. United States, 437 U.S. 1,

18 (1978).
215. 437 U.S. 1 (1978).
216. Id. at 2, 18. See notes 175, 177, 204 and accompanying text supra.
217. 437 U.S. at 18.
218. Id. at 3, 18.
219. 450 U.S. 40 (1981).
220. Id. at 43.
221. 434 U.S. 497 (1978).
222. Id at 514-15.
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Court in dicta stated that a hung jury itself does not indicate insuffi-
cient evidence. 22 3 The Court stated that "[t]he argument that a jury's
inability to agree establishes reasonable doubt as to the defendant's
guilt, and therefore requires acquittal, has been uniformly rejected in
this country. '2 24 The Court reasoned that "[t]his rule accords recog-
nition to society's interest in giving the prosecution one complete op-
portunity to convict those who have violated its laws. '2 25 Regardless
of this restricting rationale, defendants have appealed convictions,
claiming insufficient evidence,226 or have appealed the denial of a
motion to acquit prior to a verdict. 227

Thus, under Burks, a defendant is entitled to a directed acquittal
which would bar retrial. But, under Arizona, a hung jury does not,
in and of itself, show that the evidence was insufficient. However, a
defendant whose trial ended in a hung jury could nevertheless chal-
lenge independently the sufficiency of the evidence; the fact that the
jury was unable to decide is not inexorably tied to a sufficiency issue.
Assuming that the challenge is colorable, it would therefore follow
that a defendant should be allowed to challenge the sufficiency of the
evidence regardless of whether there was a hung jury.

Mistrial

Double jeopardy claims may be raised in response to a retrial af-
ter a mistrial.228 Double jeopardy generally does not bar retrial if

223. I& at 509.
224. I&
225. Id
226. E.g., Burks, 437 U.S. at 18 (retrial barred by double jeopardy when reviewing

court finds evidence legally insufficient to meet burden of beyond reasonable doubt).
227. E.g., Hudson v. Louisiana, 450 U.S. 40, 40-41, 43 (1981) (double jeopardy pre-

vents retrial when evidence is found insufficient at a second trial, based upon defend-
ant's motion for new trial).

228. Oregon v. Kennedy, 456 U.S. 667, 669, 675-76 (1982) (retrial barred if prosecu-
tor intended to cause the mistrial); Arizona v. Washington, 434 U.S. 497, 498, 501, 503
(1978) (mistrial granted for improper remarks by defense counsel and retrial allowed
even though the judge did not expressly state manifest necessity); United States v.
Sanford, 429 U.S. 14, 14, 16 (1976) (mistrial for hung jury, retrial allowed under Perez);
Illinois v. Somerville, 410 U.S. 458, 459-61, 468 (1973) (manifest necessity to serve jus-
tice by allowing retrial after mistrial for a defective indictment); United States v. Jorn,
400 U.S. 470, 473, 486 (1971) (retrial barred for abuse of discretion in declaring mistrial
because trial judge found fifth amendment warnings to witnesses inadequate); Gori v.
United States, 367 U.S. 364, 365, 369 (1961) (mistrial to protect the defendant does not
bar retrial); Wade v. Hunter, 336 U.S. 684, 685-89 (1949) (mistrial declared for manifest
necessity does not bar retrial); Keerl v. Montana, 213 U.S. 135, 137-38 (1909) (hung jury
mistrial does not bar retrial); Dreyer v. Illinois, 187 U.S. 71, 84-86 (1902) (under Perez a
hung jury mistrial does not bar retrial); Logan v. United States, 144 U.S. 263, 298 (1892)
(mistrial without abuse of discretion does not bar retrial); United States v. Perez, 22
U.S. (9 Wheat.) 579, 579-80 (1824) (in a hung jury mistrial, if manifest necessity is
found then retrial is not barred); United States v. Horn, 583 F.2d 1124, 1126 (10th Cir.
1978) (a hung jury justifies a mistrial); Dunkerley v. Hogan, 579 F.2d 141, 144, 146, 148
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there was manifest necessity to declare the mistrial.2 29 United States
v. Perez230 defined manifest necessity, stating that double jeopardy
would not bar retrial if there was a valid reason for declaring the
mistrial.231  The issue raised when asserting improper mistrial is
whether one of several232 valid bases for declaring the mistrial ex-
isted and whether the judge properly substantiated that basis in the
facts.

233

In Perez, the Court found manifest necessity since the mistrial
was declared due to a hung jury.234 The Court reasoned that jeop-
ardy was not terminated23 5 since the defendant was neither convicted
nor acquitted; therefore, the defendant was subject to retrial.236

However, Justice Story, writing the opinion in Perez, stressed that
great care should be taken in finding manifest necessity to declare a
mistrial.

237

Regardless of the restrictive language in Perez,23s current case

(2d Cir. 1978) (mistrial was improper because appellant strenuously objected and the
court did nothing to justify its decision); United States v. Starling, 571 F.2d 934, 939,
941 (5th Cir. 1978) (abuse of discretion when mistrial declared for juror bias without
specifically questioning them and without considering alternatives); Arnold v. McCar-
thy, 566 F.2d 1377, 1386-87 (9th Cir. 1978) (without manifest necessity for mistrial, re-
trial is barred); Jones v. Anderson, 522 F.2d 181, 181 (5th Cir. 1975); affg per curiam
404 F. Supp. 182, 186-87 (S.D. Ga. 1974) (mistrial for juror bias not an abuse of discre-
tion); United States v. Lansdown, 460 F.2d 164, 166, 169-70 (4th Cir. 1972) (retrial
barred for abuse of discretion in declaring hung jury mistrial). For further discussion
of the mistrial issue, see Findlater, Retrial After a Hung Jury: The Double Jeopardy
Problem, 129 U. PA. L. Ruv. 701 (1981); Holleman, Mistrials and the Double Jeopardy
Clause, 14 GA. L. REV. 45 (1979); Schulhofer, supra note 23; Westen & Drubel, supra
note 138, at 85-96; Note, Mistrials and Double Jeopardy, 15 AM. CmJM. L. REv. 169
(1977); Note, supra note 159; Comment, Retrial After MistriaL" The Double Jeopardy
Doctrine of Manifest Necessity, 45 Miss. L.J. 1272 (1974); Note, supra note 136; Com-
ment, Double Jeopardy and Reprosecution After Mistrial" Is the Manifest Necessity
Test Manifestly Necessary?, 69 Nw. U.L. REV. 887 (1975); Comment, Mistrials Arising
from Prosecutorial Error: Double Jeopardy Protection, 34 STANd. L. REV. 1061 (1982).

229. United States v. Perez, 22 U.S. (9 Wheat.) 579, 580 (1824).
230. Id.
231. Id.
232. See note 228 supra.
233. Id. As the Court stated in Perez, there must be manifest necessity for the mis-

trial and such a decision must be made only with the greatest of care. 22 U.S. (9
Wheat.) at 580.

234. 22 U.S. (9 Wheat.) at 579-80.
235. Id. at 580. See notes 169-87 and accompanying text supra.
236. 22 U.S. (9 Wheat.) at 580. This is constitutional analysis and it rebuts the criti-

cism of the Perez holding, which asserted that the decision was devoid of any constitu-
tional analysis. The Perez decision was criticized by Findlater, supra note 228, at 709.

237. 22 U.S. (9 Wheat.) at 579-80. The requirement of manifest necessity has been
affirmed and also has been stated as "imperious" necessity. Illinois v. Somerville, 410
U.S. 458, 468 (1973). Various factors have been identified to determine whether there
was manifest or imperious necessity. See notes 249-59 and accompanying text infra.

238. See note 237 and accompanying text supra.
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law grants the trial judge broad,23 9 but not unbridled, discretion to
declare a mistrial. Sua sponte declarations of mistrial have been ac-
corded "the highest degree of respect."240 The decision of the trial
judge has been upheld so long as the record did not evidence the con-
trary and neither party objected to the declaration of mistrial.241

However, the discretion of trial judges has been questioned to the ex-
tent that alternatives and several factors should have been consid-
ered before the declaration of the mistrial.242

Although a hung jury may justify a mistrial, 243 the issue is
whether the court carefully and correctly determined that the jury
was unable to reach a verdict.2 44 Clearly, there must be a valid rea-
son for declaring a mistrial;245 a mistrial may not be used to avoid an
acquittal. 24 The Tenth Circuit Court of Appeals, in United States v.
Horn,2 47 stressed the need to review the trial record to determine
whether the trial judge acted properly.2 48

Although the Supreme Court has not specified a test to deter-
mine whether a jury is hung,249 the courts of appeals have identified
many factors to consider: (1) whether the jury heard an excessive
amount of evidence which ultimately was not admitted;2 50

(2) whether the parties either requested further deliberation or ob-
jected to the declaration of mistrial;2 51 (3) whether the case was

239. E.g., Arizona v. Washington, 434 U.S. 497, 510 (1978) (reviewing courts should
grant great deference to a trial judge when a hung jury is found and a mistrial is
declared).

240. United States v. Nelson, 582 F.2d 1240, 1249 (10th Cir. 1978).
241. United States v. Phillips, 431 F.2d 949, 950-51 (3d Cir. 1970).
242. United States v. McKoy, 448 F. Supp. 826, 831 (E.D. Pa. 1978) (citing Downum

v. United States, 372 U.S. 734, 735 (1963)). See United States v. Jorn, 400 U.S. 470, 486-
87 (1971) (abuse of discretion in declaring mistrial, so no retrial; no alternatives were
considered); United States v. Starling, 571 F.2d 934, 941 (5th Cir. 1978) (no retrial after
abuse of discretion in declaring retrial; there was little discussion with the jury and no
alternatives were considered). But see Arizona v. Washington, 434 U.S. 497, 502-03
(1978) (the court of appeals placed undue significance on form of ruling when it re-
quired express finding of manifest necessity or express consideration of alternatives).

243. E.g., United States v. Perez, 22 U.S. (9 Wheat.) 579, 580 (1824).
244. See Note, supra note 159, at 389 ("there is an increasing tendency by review-

ing courts to scrutinize the trial judge's decision to declare a mistrial and dismiss the
hung jury") (footnote omitted); note 228 supra.

245. See United States v. Fitz Gerald, 205 F. Supp. 515, 518 (N.D. Ill. 1962) (mistrial
was not declared to avoid an acquittal).

246. I&
247. 583 F.2d 1124 (10th Cir. 1978).
248. See id. at 1128.
249. Note, supra note 159, at 391 (the Court has not set rigid guidelines, particu-

larly in mistrials for a hung jury).
250. United States v. Brahm, 459 F.2d 546, 550 (3d Cir. 1972) (no abuse of discretion

in declaring mistrial in light of jury hearing a large quantity of inadmissible evidence).
251. Arnold v. McCarthy, 566 F.2d 1377, 1386 (9th Cir. 1978) (timely objection by

counsel is a factor in determining manifest necessity); Brahm, 459 F.2d at 550 (did
counsel request further deliberation by the jury).
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lengthy and involved complex issues;252 (4) whether the jury itself
stated that it was truly deadlocked;2 53 (5) whether further jury in-
struction and pressure would coerce a verdict;254 (6) whether the jury
would reach its verdict due to frustration or fatigue if it continued to
deliberate; 255 (7) whether there was any proper communication be-
tween the judge and jury,2 5 particularly in regard to the jury's sta-
tus;25 7 (8) whether alternatives to mistrial were considered;25 8 and
(9) whether the mistrial was declared to avoid an acquittal of the de-
fendant, particularly in hung jury mistrials.259

Other circumstances may justify declaring a mistrial. In Oregon
v. Kennedy,2 60 a mistrial was declared upon the defendant's motion
on the basis of the prosecutor's questioning.26 1 However, the trial
judge found that the prosecutor did not intend to cause a mistrial. 26 2

The Supreme Court held that retrial was barred only when the pros-
ecutor intended to cause a mistrial and subvert the purposes of the
double jeopardy clause.263 Thus, a prosecutor may not cause and a
judge may not declare a mistrial to avert an acquittal without barring
retrial.

264

Whether the declaration of a mistrial bars retrial may depend

252. Arnold, 566 F.2d at 1386-87 (complexity and length of trial); Brahm, 459 F.2d
at 550 (length of trial and complexity of issues in comparison to duration of jury
deliberations).

253. Arnold, 566 F.2d at 1386-87 (the jury's collective opinion that it cannot agree is
relevant); Brahm, 459 F.2d at 550 (has jury indicated inability to agree).

254. Arnold, 566 F.2d at 1386-87 (discussing the effects of possible exhaustion and
the possibility that further insistence will adversely impact the verdict by coercion);
United States v. Corbitt, 368 F. Supp. 881, 885 (E.D. Pa. 1973) (jury should be given
sufficient time to reach unanimity by exploring all possibilities, but a verdict should
not be coerced).

255. Arnold, 566 F.2d at 1387 (the effects of possible exhaustion on the quality of
the verdict).

256. Id.
257. United States v. Horn, 583 F.2d 1124, 1128 (10th Cir. 1978). The court stated:

If the trial judge in this case had followed the same line, that is, had called the
jury into the courtroom and had inquired of it what progress, if any, had been
made, and whether there was a possibility that the jury could reach a verdict,
and if the jury had reported that there existed no apparent possibility, there
would be something in the record on which to base a conclusion that there
was manifest necessity for the declaring of a mistrial.

258. Compare United States v. Jorn, 400 U.S. 470, 486-87 (1971) (discharge of jury
was abuse of discretion and it was clear that trial continuance was not considered)
with Arizona v. Washington, 434 U.S. 497, 502-03 (1978) (court of appeals attached too
much importance to the form of the ruling when it found an abuse of discretion for
failing to consider alternatives).

259. See United States v. Fitz Gerald, 205 F. Supp. 515, 518 (N.D. Ill. 1962) (mistrial
was not declared to avoid an acquittal).

260. 456 U.S. 667 (1982).
261. Id. at 669.
262. Id.
263. Id. at 675-76.
264. See notes 245-46 and accompanying text supra.
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upon which party moved and the basis of the motion. A prosecutor,
over the defendant's objection, may request a mistrial but must
demonstrate manifest necessity. In Arizona v. Washington,265 the
government moved for mistrial, alleging that the defense counsel
made prejudicial and improper comments in its opening statement;266

the Supreme Court held that mistrial was proper if the prosecution
demonstrated manifest necessity.26 7 In Green v. United States,268 the
Supreme Court noted that there need not be a conviction or an ac-
quittal to prohibit retrial;269 the discharge of the jury without mani-
fest necessity or the defendant's consent may be enough.270 This rule
is consistent with Perez and subsequent cases holding that retrial is
barred if the mistrial was not manifestly necessary.27 1

Relying on United States v. Dinitz,27
2 the Supreme Court in

United States v. Sanford273 held that manifest necessity need not be
shown by a defendant moving for mistrial without prosecutorial ob-
jection, but the double jeopardy clause then would not bar retrial.274

This principle follows from Gori v. United States,275 which held that
the double jeopardy clause should not bar retrial when a mistrial was
declared to protect the defendant. 276

To summarize, a successful double jeopardy claim requires the
attachment and termination of jeopardy for the same offense. Jeop-
ardy attaches when the trial begins and terminates upon acquittal or
conviction or a mistrial found to be improperly declared for a lack of
manifest necessity. Retrial is barred by one of the above events for
offenses requiring proof of the same elements. Termination may be
particularly difficult to identify after a mistrial because, although re-
quired by law, an acquittal was not directed. Two frequent assertions
upon appeal are insufficiency of evidence or improper declaration of
mistrial. Both require close appellate scrutiny of the record to deter-
mine whether the claim is valid and bars retrial.

265. 434 U.S. 497 (1978).
266. 1& at 498.
267. Id. at 505.
268. 355 U.S. 184 (1957).
269. I& at 188.
270. Id.
271. See notes 230-31, 237, 242 and accompanying text supra; Note, supra note 159,

at 392 (the Supreme Court has reaffirmed the appropriateness of mistrial if manifestly
necessary).

272. 424 U.S. 600, 604-05, 611-12 (1976) (judge also considered alternatives).
273. 429 U.S. 14 (1976) (per curiam).
274. Id. at 16 n.2.
275. 367 U.S. 364 (1961).
276. Id at 369.
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ANALYSIS

Appellate Jurisdiction

As noted before, the statutory277 rules of appellate jurisdiction of
the circuit courts require that the courts review only final deci-

sions278 or a determination of certain rights falling under the collat-

eral order doctrine.279 Although the Court in Richardson held that
there was not a final decision2 80 because a mistrial was declared after

the jury was unable to reach a verdict,281 it determined that Richard-
son had raised a colorable double jeopardy claim reviewable under

the collateral order doctrine. 28 2 Concurring on the basis of a differ-
ent rationale and ignoring the collateral order doctrine, Justice Bren-

nan asserted that a mistrial is a final decision which terminates a
proceeding and from which appeals may be taken.2 83 He contended
that the government should have but one full and fair opportunity to
prosecute adequately, and, if it fails to do so, the defendant has an
immediately appealable double jeopardy claim.2 s 4 If the Court
adopted Justice Brennan's proposition, it would logically follow that
there would be a final decision; a mistrial would be final because the

prosecution had a full and fair opportunity to present its case. How-
ever, if this was the principle, then the issue of jurisdiction would be

moot; the defendant would have no need to appeal because the

double jeopardy clause would bar any further prosecution or appeal
by the government. Dissenting, Justice Stevens contended that the
motion to acquit for insufficient evidence was neither a final decision
nor a collateral order;28 5 nor would the double jeopardy assertion

277. Compare note 278 and accompanying text infra with notes 286-90 and accom-
panying text infra.

278. See notes 5, 77-97 and accompanying text supra.
279. See notes 98-126 and accompanying text supra.
280. 104 S. Ct. at 3084.
281. Id. at 3082-83.
282. Id. at 3084. See notes 36, 169-87, 228 and accompanying text supra.
283. 104 S. Ct. at 3087-89.
284. Id. at 3088-89. Justice Brennan also asserted that a mistrial ends the defend-

ant's trial in law as in common sense. Id. (asserting this in support of the proposition
that there might be a double jeopardy bar). This, too, would suggest that there would
be a final decision under § 1291. However, this proposition would not be consistent
with the precedential interpretation of the final decision requirement. See notes 5, 90
and accompanying text supra. Furthermore, as Justice Brennan concluded, retrial is
not necessarily barred because the evidence could be sufficient to convict. 104 S. Ct. at
3089-90. The proposition that there may have been sufficient evidence suggests that
there was no final decision within the meaning of § 1291; the proceeding against Rich-
ardson had not necessarily come to an end. It was therefore necessary to apply the
collateral order exception adopted in Cohen. See notes 98-126 and accompanying text
supra. If reprosecution was barred because the jury could not decide, then it would be
tantamount to a directed acquittal and the prosecution could not appeal. See notes 169-
78 and accompanying text supra.

285. 104 S. Ct. at 3091. Justice Stevens stated:
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meet the collateral order exception 286 because it was not independent
of the insufficiency claim which already had been denied
jurisdiction.

287

Historically, a properly declared mistrial is not a final decision,
within the meaning of section 1291, because it neither terminates the
proceeding involving the ultimate determination of the case nor bars
retrial.28 8 However, a colorable double jeopardy claim falls within
the collateral order doctrine as defined by Cohen,28 9 since the claim
involves a final determination of the status of certain rights which
would be irreparably lost without an opportunity for interlocutory
review.290 The double jeopardy clause has been interpreted to pro-
hibit a second trial.n9

Richardson argued that the double jeopardy clause barred retrial
because the prosecution failed to present sufficient evidence to sup-
port a finding of guilt beyond a reasonable doubt and, therefore, he
was entitled to a directed acquittal. 29 2 According to Hudson v.
United States293 and other precedent,294 a directed acquittal on this
basis would bar retrial;295 therefore, if Richardson's claim was colora-
ble, it would have to be reviewed collaterally to prevent the irrepara-
ble loss of the right against double jeopardy. Because the right
against double jeopardy encompasses the right not to be tried a sec-
ond time, the erroneous denial of such a claim and the subsequent
retrial would thwart the intended constitutional protection of the
double jeopardy clause.29 Limits on interlocutory review, such as
that a claim must be colorable, must not undermine the purposes of

[I]t is equally clear that unless petitioner was entitled to have his first motion
granted, there was no basis in law for his dependent double jeopardy motion.
Indeed, as petitioner recognized in his notice of appeal and in his colloquy
with the District Court, the double jeopardy argument is entirely contingent
on the validity of his first motion-the second "hinged" on the first; the denial
of the first implicitly rejected the second. Because the order denying the prin-
ciple motion is not appealable, it is difficult for me to understand how the
Court can conclude that the order implicitly denying the dependent motion
can either be appealable in its own right, or can convert the otherwise nonap-
pealable, nonfinal order into an appealable order.

286. Id. at 3090-91.
287. Id. at 3091-92.
288. See notes 36, 169-87, 228 and accompanying text supra.
289. See notes 98-126 and accompanying text supra. This doctrine allows common

law interlocutory appeals. See note 104 and accompanying text supra. Section 1292 of
Title 28 grants jurisdiction over certain types of interlocutory appeals which differ
from Richardson's. See also 28 U.S.C. § 1292 (1982); 28 U.S.C. § 1292 (1976).

290. See notes 98-108 and accompanying text supra.
291. See notes 148-53 and accompanying text supra.
292. 104 S. Ct. at 3082.
293. 450 U.S. 40 (1981).
294. See notes 175, 177 and accompanying text supra.
295. 450 U.S. at 40-43.
296. See notes 148-53 and accompanying text supra.
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the protection. 297

Relying upon the holding in Abney298 that a defendant with a
colorable double jeopardy claim is entitled to interlocutory review299

by virtue of the constitutional right not to be "forced to 'run the
gauntlet' a second time before an appeal could be taken,"30 0 the
Court, in Richardson, stated:

[W]e held that the claim in Abney met the three-part test in
Cohen v. Beneficial Industrial Loan Corp., ... because a
double jeopardy claim contested the very power of the gov-
ermnent to bring a person to trial, and the right [against
double jeopardy] would be significantly impaired if review
were deferred until after the trial.30 1

The collateral order doctrine focuses upon the unique nature of
particular rights. The double jeopardy protection is by nature ex-
tremely perishable; regardless of the appealable error upon which a
double jeopardy claim is based, if colorable on its merits, the right
against retrial for the same offense must be reviewed immediately to
prevent irreparable loss. Acknowledging the government's conten-
tion that the sufficiency claim was not completely collateral to the is-
sue of guilt or innocence,3° 2 the Court found that the insufficiency
claim was a necessary component of the independent double jeopardy
claim.30 3 In Richardson, if the evidence presented at trial was legally
insufficient to sustain a conviction, 3° 4 then the denial of immediate
review would force Richardson to run the gauntlet a second time,
thereby violating his constitutional right against double jeopardy. 30 5

Without immediate review, Richardson could appeal only from an ad-
verse result in a second trial, which the double jeopardy clause was
to have prevented."

Although the Supreme Court reached the correct result, its opin-
ion lacked a complete analysis of the collateral order doctrine based
upon the test previously developed.3° 7 The Court's opinion implies,
but does not state, that Richardson's double jeopardy claim was sepa-
rable from and collateral to the principle issue of guilt or innocence,

297. See notes 76, 148-53 and accompanying text supra; note 374 and accompanying
text infra.

298. 104 S. Ct. at 3084.
299. 431 U.S. at 656-62.
300. Id. at 662.
301. 104 S. Ct. at 3083.
302. 1&
303. Id at 3084.
304. See notes 203-27 and accompanying text supra.
305. See notes 172-73, 175 and accompanying text supra.
306. Abney, 431 U.S. at 662. See 104 S. Ct. at 3084 (under view of court of appeals,

the appeal could be taken only upon a conviction after a second trial).
307. See note 105 and accompanying text supra.
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too important to be denied immediate review since it involved a con-
stitutional right, and too independent to defer until all other issues
were resolved.30 8 Nor does the Court note that Richardson would
suffer severe and multiple injuries by being forced to endure the
physical, emotional and financial burdens of a second trial,309 that
the likelihood of the loss of the constitutional right would be absolute
since retrial had been scheduled and the trial judge had denied the
motion to dismiss, and that delayed review would be not only ineffec-
tive but fatal to the substantive right against double jeopardy.31 0 Jus-
tices Brennan and Marshall, and Justice Stevens also fail to analyze
correctly the issue.

Justice Brennan's contention that a mistrial should be consid-
ered a final order in all instances goes too far.31 ' Furthermore, it is
illogical to find a termination and still proceed to review the evi-
dence; a termination would operate to bar retrial in and of itself.
Such a broad resolution of the jurisdictional issue relative to mistrials
could result in colorless and spurious appeals solely for the sake of
delay.

Justice Stevens' circular reasoning skirts the issue. He con-
tended that the jurisdictional requirements were not satisfied be-
cause a motion to acquit for insufficient evidence is not a collateral
order under the principles of Cohen which require that an issue be
separate from the question of guilt or innocence; he argued that the
evidentiary issue was actually the principal issue in the case, Richard-
son's guilt or innocence, and was not an issue of double jeopardy.312

He reasoned that the double jeopardy claim would not support collat-
eral review because it was based upon the insufficiency claim which
already had been denied jurisdiction.31 3

Justice Stevens focused on the insufficiency challenge, even
though the basis of Richardson's appeal was that the double jeopardy
clause barred retrial if he was entitled to a directed acquittal. 31 4

Under Stevens' dissent, a defendant entitled to a directed acquittal
could be forced to run the gauntlet a second time because a judge had

308. Id. See 104 S. Ct. at 3084.
309. Justice Black described the injury, at least in part, in Green v. United States,

355 U.S. 184 (1957). He stated that multiple attempts to convict by the state would sub-
ject the defendant "to embarrassment, expense and ordeal and [compel] him to live in
a continuing state of anxiety and insecurity, as well as enhancing the possibility that
even though innocent he may be found guilty." Id. at 187-88.

310. 104 S. Ct. at 3082.
311. Id. at 3088-89. See notes 283-84 and accompanying text supra.
312. 104 S. Ct. at 3092 (quoting Abney, 431 U.S. at 659-60). See notes 285-87 and

accompanying text supra.
313. See notes 285-87 and accompanying text supra.
314. 104 S. Ct. at 3091-92. See Abney, 431 U.S. at 656-62.
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abused judicial discretion, thus stripping a defendant of the fifth
amendment protection.3 15 Finally, Justice Stevens misstated the col-
orable claim restriction, which prevents baseless claims by looking to
the basis of the particular double jeopardy claim but does not sweep-
ingly prevent jurisdiction over a broad category of claims.316

Appellate jurisdiction in the courts of appeals is not limited
strictly to section 1291. The Supreme Court, in Cohen, adopted the
collateral order doctrine which has been characterized as an excep-
tion or a "special type of final decision" to allow interlocutory appeal
of decisions which are final with regard to the status of particular
rights collateral to the principal issue. A colorable double jeopardy
claim should be afforded interlocutory appeal to avoid irreparable
loss of the right. A defendant's constitutional rights must be pro-
tected rather than balanced away in favor of preserving and conserv-
ing the court's energies. Interlocutory review of colorable double
jeopardy claims is supported by law, logic, and common sense.

Double Jeopardy

Richardson's double jeopardy claim clearly satisfied two of the
three basic elements of double jeopardy analysis.317 Jeopardy had at-
tached318 and retrial was set for the same offense.3 19 However, it is
unclear whether jeopardy was terminated and this was the underly-
ing issue on appeal.320 Although jeopardy had not terminated under
a court order,321 Richardson contended that jeopardy should have
been terminated by a directed acquittal for insufficient evidence.322

In Richardson, two distinct theories32 3 of double jeopardy could
have been asserted.324 First, as Richardson contended, an acquittal

315. See Holleman, supra note 228, at 57-60 (an abuse of discretion is generally re-
quired); see also note 300 and accompanying text supra.

316. See note 374 infra.
317. The three elements are attachment of jeopardy, termination of jeopardy, and

the "same offense." See notes 162-202 and accompanying text supra.
318. 104 S. Ct. at 3082. Jeopardy attaches with the impaneling and swearing of the

jury, see text at note 166 supra, and in Richardson the case had been submitted to the
jury.

319. Clearly, Richardson was to be retried for the same offenses because the sec-
ond trial was on the charges which the jury had been unable to decide. 104 S. Ct. at
3082. See notes 188-96 and accompanying text supra,

320. See Richardson, 104 S. Ct. at 3085 (citing Burks, 437 U.S. 1 (1978)). Justices
Brennan and Marshall, concurring in part and dissenting in part, id. at 3087, clearly
made this point. Id. at 3089-90. See also notes 203-27 and accompanying text supra.

321. 104 S. Ct. at 3082-83 (mistrial declared on basis of hung jury).
322. Id. See notes 206-07 and accompanying text supra.
323. Compare notes 203-27 and accompanying text supra with notes 228-76 and ac-

companying text supra.
324. A double jeopardy claim was raised on the basis of insufficient evidence. 104

S. Ct. 3082-83. See notes 203-27 and accompanying text supra. As well, a double jeop-
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should have been directed,3 2 5 and hence original jeopardy termi-
nated, by virtue of the government's failure to present sufficient evi-
dence.3 26 Second, in theory, Richardson could have contended that
original jeopardy should have been terminated for an improper decla-
ration of mistrial3 27 arguing that the trial judge incorrectly declared
the jury to be hung.3 28

The Sufficiency of the Evidence

Richardson sought review of the sufficiency of the evidence after
the government had a full and fair opportunity to present its case.3 '
Richardson's insufficiency claim was independent of the fact that a
mistrial had been declared. 330 The Supreme Court directly con-
fronted a double jeopardy claim asserting insufficient evidence in
Burks v. United States.3 31 In Burks, the Court held that double jeop-
ardy barred retrial for the same offense after a defendant's convic-
tion had been reversed on appeal for legally insufficient evidence. 332

Richardson argued that if a reviewing court found the evidence le-
gally insufficient, then retrial would be barred by the double jeop-
ardy clause under the Court's holding in Burks.

Regardless of the argument based upon Burks, the Court did not
apply the test to determine the sufficiency of the evidence.333 Yet,
the reviewing court must scrutinize the sufficiency of the evidence by
determining whether any rational trier of fact could find the defend-
ant guilty beyond a reasonable doubt.3 3 Precedent, which was ac-
knowledged by the Court in Richardson,3s 5 holds that an acquittal is
a matter of right when the government fails to present evidence suf-
ficient to convict the defendant. 3 6 Richardson's double jeopardy
claim cannot be finally decided because no conclusion may be made

ardy claim could have been raised on the basis of the mistrial. Id. at 3082-83. See notes
228-76 and accompanying text supra.

325. See notes 203-27 and accompanying text supra.
326. Richardson based his double jeopardy claim on the issue of sufficiency of the

evidence. 104 S. Ct. at 3082-83.
327. See notes 228-76 and accompanying text supra.
328. Id
329. 104 S. Ct. at 3082-83. Richardson objected twice: at the close of the prosecu-

tion's case and before the case had been submitted to the jury, which was unable to
decide on a verdict on two of three charges. Id.

330. Id. Compare notes 203-27 and accompanying text supra with notes 228-76 and
accompanying text supra.

331. 437 U.S. 1, 2 (1978).
332. Id, at 18.
333. See notes 209-14 and accompanying text supra.
334. See note 213 and accompanying text supra.
335. 104 S. Ct. at 3085-86 & n.5 (e.g., Hudson, 450 U.S. 40 (1981); Burks, 437 U.S. 1

(1978)).
336. See note 214 and accompanying text supra.
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as to the sufficiency of the evidence without an appellate review of
the record. Justices Brennan and Marshall, dissenting in part,
reached this conclusion and determined that the case should be re-
manded to the court of appeals "for consideration of petitioner's suf-
ficiency claim on the merits."3 3 7

Although Richardson raised an insufficiency of evidence claim
independently of the mistrial, the majority refused to extend the
holding in Burks, which arose from an appealed conviction, to a case
involving a hung jury mistrial.3 38 Richardson argued that Burks sup-
ported his contention that a double jeopardy claim based upon insuf-
ficiency of evidence bars retrial.3 3 9 The Court, however,
distinguished Burks from Richardson's appeal, noting that Burks was
tied to its facts and was an insufficiency-of-evidence appeal from a
conviction and not from a hung jury mistrial.340 The Court held that
the sufficiency of the evidence simply would not be reviewed upon
the declaration of a hung jury mistrial because that is not a termina-
tion of jeopardy from which an appeal based upon insufficiency of ev-
idence may be taken.341

The Court interpreted Richardson's claim to assert that since
there was a hung jury mistrial, the sufficiency of the evidence should
be reviewed.3 The Court responded by stating that it was "entirely
unwilling to uproot [the settled line of cases allowing retrial after
mistrial] by extending the reasoning of Burks, which arose out of an
appellate finding of insufficiency of evidence to convict following a
jury verdict of guilty, to a situation where the jury is unable to agree
on a verdict. '"343

Justice Brennan, in partial dissent, recognized this misconception
and stated that:

Tihe mistrial cases on which the Court relies so heavily are
quite beside the point. It is, of course, true, as the Court ex-
plains, that we have long held "'that the trial judge may dis-
charge a genuinely deadlocked jury and require the
defendant to submit to a second trial.'" But that proposition
demonstrates only that petitioner's new trial is not constitu-

337. 104 S. Ct. at 3090 (Brennan, J., with whom Marshall, J., joined, concurring in
part and dissenting in part).

338. 1I at 3085-86. Compare notes 203-27 and accompanying text supra with notes
228-76 and accompanying text supra.

339. 104 S. Ct. at 3085; Appellant's Brief at 17, Richardson v. United States, 104 S.
Ct. 3081 (1984).

340. 104 S. Ct. at 3085 (quoting Justices of Boston, 104 S. Ct. at -).
341. Id& at 3085-86. See Justices of Boston, 104 S. Ct. at 1812-14 (Burks involved a

claim of insufficient evidence, and did not involve a mistrial or claim of improper
mistrial).

342. 104 S. Ct. at 3085.
343. 1d.
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tionally barred simply because the original jury was unable
to reach a verdict. Petitioner's objection to the new trial is
not, however, based on the fact that his trial ended with a
hung jury. Instead, he contends that retrial is prohibited be-
cause the prosecution failed to present constitutionally suffi-
cient evidence at the trial. That contention is, in my view,
correct under Burks v. United States, notwithstanding the
fact that, in contrast to the situation in that case, no court
has yet declared the evidence insufficient. The fundamental
principle underlying Burks, and indeed most of our double
jeopardy cases, is that the prosecution is entitled to one, and
only one, full and fair opportunity to convict the defendant.
When the prosecution has failed to present constitutionally
sufficient evidence, it cannot complain of unfairness in being
denied a second chance, and the interests in finality, shared
by the defendant and society, strongly outweigh the reasons
for a retrial. These principles are no less applicable in a case
in which the inadequacy of the evidence is not recognized by
the trial judge.344

The Court further held that the double jeopardy clause "applies
only if there has been some event, such as an acquittal, which termi-
nates the original jeopardy"345 and found that Richardson necessar-
ily, but erroneously, assumed that mistrial terminates jeopardy.
Requiring a clear termination of jeopardy, prior to a double jeopardy
claim which is based upon an assertion of insufficient evidence, is re-
strictive of the logical extension of precedent, contrary to the purpose
of the double jeopardy clause and contrary to the collateral order
doctrine.

First, the Court erred in requiring facial termination of jeopardy.
The issue was not whether jeopardy had in fact terminated, but
whether it should have been terminated by a directed acquittal.3
Although a valid mistrial does not bar retrial,34 7 an improperly de-
clared mistrial will bar retrial under the double jeopardy clause.348
Likewise, if the government presented insufficient evidence, then, ac-
cording to Burks, the defendant is entitled to a directed acquittal
which will terminate jeopardy and bar retrial.349

Second, the double jeopardy clause is intended to prevent a sec-
ond trial from ever taking place. 35° If a defendant is entitled to a di-

344. Id at 3089 (citations omitted).
345. Id at 3086 (citing Justices of Boston, 104 S. Ct. at -; Price v. Georgia, 398 U.S.

323, 329 (1970)).
346. See notes 36, 46 and accompanying text supra.
347. See notes 169-87 and accompanying text supra.
348. See notes 234-37, 243-76 and accompanying text supra.
349. See notes 215-19, 243-48 and accompanying text supra.
350. See notes 148-53 and accompanying text supra.
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rected acquittal, double jeopardy bars retrial. Appellate review of
the merits is necessary to prevent a second trial and uphold the
double jeopardy clause, regardless of whether jeopardy has in fact
terminated.3 5 A directed acquittal bars retrial and, therefore, must
be directed prior to a second trial or the purposes of the double jeop-
ardy clause will be thwarted.

Finally, the collateral order doctrine allows immediate appeal
from certain orders which determine particular rights in a final man-
ner 35 2 to prevent the irreparable loss of such rights.3 53 Richardson's
claim is one wherein the right not to be tried a second time would be
lost if he is entitled to a directed acquittal but does not obtain review
of the claim on its merits.

Richardson was not necessarily entitled to a directed acquittal,
but a reviewing court must canvass the record and apply the proper
standard 54 to determine whether there was sufficient evidence.3 55 If

the evidence was sufficient, Richardson would not have been acquit-
ted and jeopardy would not have been terminated; hence retrial
would be proper. However, if the evidence was insufficient, acquittal
would have been a matter of right and would have barred retrial.

Mistrial

Richardson did not raise the independent double jeopardy claim
of improper mistrial, challenging the propriety of finding the jury un-
able to decide.3- The basis of this claim would be wholly separate
from a double jeopardy claim asserting insufficient evidence.3 57 Jus-
tice Stevens recognized this in his dissent:

The appealability issue would be different if the peti-
tioner were claiming that the order declaring a mistrial was
itself a bar to a second trial. If, for example, the jury had
deliberated for only a few minutes and the prosecutor, fear-
ful of an adverse verdict, had persuaded the trial judge to
discharge the jury before it could fairly be said that they

351. See notes 203, 228-76 and accompanying text supra.
352. See note 105 and accompanying text supra.
353. See notes 102-15 and accompanying text supra.
354. See notes 209-14 and accompanying text supra.
355. Justices Brennan and Marshall reached this same conclusion. See 104 S. Ct. at

3090.
356. See notes 243-59 and accompanying text supra.
357. Compare notes 203-27 and accompanying text supra with notes 228-76 and ac-

companying text supra. Note, however, that under Richardson, a defendant may be
forced to argue that a mistrial was improper, regardless of its basis, if there was insuf-
ficient evidence. First, logically the mistrial issue is irrelevant if a defendant is enti-
tled to a directed acquittal for insufficient evidence. Second, a court could ignore the
evidentiary question, in regard to the propriety of the mistrial, simply by addressing
whether the trial judge properly determined the jury to be hung.
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were deadlocked-in other words, when there was no "mani-
fest necessity," the defendant might then argue that the mis-
trial order was itself tantamount to an acquittal that
terminated the first jeopardy. This is not, however, such a
case because a petitioner does not challenge the order de-
claring a mistrial and he has no other order to which he can
point as constituting a bar to a second trial.358

Double jeopardy will bar retrial after a mistrial has been de-
clared only if there was no manifest necessity;359 Perez and its prog-
eny have developed the general principle that a valid mistrial does
not bar retrial.36° Perez itself required manifest necessity to justify a
mistrial.361 In Arizona, however, the Court held that an express
finding of manifest necessity was not required,362 reasoning that
double jeopardy does not bar retrial simply because the trial judge
did not state that there was manifest necessity and did not list all of
the factors involved.363

Although the Supreme Court has not required an express find-
ing of manifest necessity,-3  the courts of appeals have nevertheless
required the record to support the mistrial or an abuse of discretion
will be found.36 A mistrial based upon a hung jury must be sup-
ported in the facts; the facts must indicate some support of the hung
jury finding. In general, factors which justify a mistrial include juror
bias,-' jury contamination,6 7 improper acts of the prosecutor3 s or

358. 104 S. Ct. at 3091 (Stevens, J., dissenting).
359. See note 36 and accompanying text supra.
360. See notes 228-42 and accompanying text supra.
361. 22 U.S. (9 Wheat.) 579, 580 (1824).
362. 434 U.S. 497, 498-503 (1978).
363. 1l
364. 1d at 502-03 (1978) (court of appeals placed undue emphasis on form of ruling

when it required express finding of "manifest necessity").
365. E.g., United States v. Horn, 583 F.2d 1124, 1128-29 (10th Cir. 1978) (had the

judge asked certain questions the record would support finding of manifest necessity);
Dunkerley v. Hogan, 579 F.2d 141, 146-48 (2d Cir. 1978) (thought manifest necessity
need not be expressed, record must support such a conclusion); United States v.
Brahm, 459 F.2d 546, 549-50 (3d Cir. 1972) (though no formal determination of manifest
necessity, several facts supported such conclusion).

366. Jones v. Anderson, 404 F. Supp. 182, 185-87 (S.D. Ga. 1974) (mistrial for juror
bias not abuse of discretion), affd per curiam, 522 F.2d 181 (5th Cir. 1975). See Sim-
mons v. United States, 142 U.S. 148, 154 (1891) (clear manifest necessity for mistrial
when juror falsely denied being acquainted with defendant or when there has been im-
proper outside influence).

367. See United States v. Starling, 571 F.2d 934, 939, 941 (5th Cir. 1978) (mistrial for
jury contamination was abuse of discretion, but only because alternatives were not
considered and no jurors were questioned; case law does allow mistrial for juror bias,
citing Thompson v. United States, 155 U.S. 271 (1894); Simmons v. United States, 142
U.S. 148 (1891). Id. at 940).

368. United States ex reL Montgomery v. Brierley, 414 F.2d 552, 554, 558 (3d Cir.
1969) (no bar to retrial when defendant's motion to declare mistrial was granted on
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the defense counsel,3 69 and judicial misconduct.3 70 The courts of ap-
peals also have identified several reasons to support hung jury mistri-
als, 3 7 1 and the issue is to determine whether the trial judge correctly
determined that the jury was unable to decide.372 Appellate review
of this challenge focuses upon the accuracy of the hung jury finding
because the jury's inability to decide makes a mistrial manifestly
necessary.

373

If Richardson had challenged the mistrial and based a double
jeopardy claim on an improper declaration of a hung jury, precedent
would have required it to have been colorable.374 If it would have
been colorable, it would have been reviewed on its merits.3 75 Under
the facts of Richardson, such a claim was available at least in the-
ory3 7 6 and would be independent of, and wholly separate from, the
double jeopardy claim asserting insufficient evidence.377

Justice Stevens more directly distinguished the mistrial basis for
a double jeopardy claim. Although he did not review the trial court
record, he stated that if "there was no 'manifest necessity' . . . the
defendant might then argue that the mistrial order was itself tanta-
mount to an acquittal that terminated the first jeopardy. ' 378 This
statement recognizes that appellate courts, assuming proper jurisdic-
tion, should review the trial court record and decision to ensure that
the trial judge used sound discretion.

However, by virtue of a particularly ill-drafted statement, the
Court leaves in doubt the future of double jeopardy claims based on
improper mistrial. Worrisome because of its indecipherability, the
Court said:

basis of prejudicial remarks by prosecutor). See Oregon v. Kennedy, 456 U.S. 667, 675-
76 (1982) (double jeopardy bars retrial when prosecutor intends to cause mistrial).

369. United States v. Dinitz, 424 U.S. 600, 603, 611-12 (1976) (defense counsel was
stricken from courthouse and upon second defense attorney's request for mistrial and
without prosecutor's objection, mistrial was justifiably declared).

370. See Hopt v. People, 104 U.S. 631, 635 (1881) (new trial ordered by appellate
court when judge failed to follow jury instructions statute).

371. The jury's own opinion of its status is an important factor. Arnold v. McCar-
thy, 566 F.2d 1377, 1386-87 (9th Cir. 1978) (jury's collective opinion); United States v.
Brahm, 459 F.2d 546, 550 (3d Cir. 1972) (jury indicated inability to decide). See notes
249-59 and accompanying text supra.

372. See notes 36, 228-37, 243-59 and accompanying text supra.
373. Perez, 22 U.S. (9 Wheat.) at 580.
374. The collateral order doctrine of appellate jurisdiction requires that the claim

be colorable on its merits before it may be reviewed on interlocutory appeal. See note
113 and accompanying text supra.

375. See notes 36, 250-59, 371 and accompanying text supra.
376. See notes 36, 228-76 and accompanying text supra; see also Richardson, 104 S.

Ct. at 3091 (Stevens, J., dissenting).
377. Compare notes 223-27 and accompanying text supra with notes 228-76 and ac-

companying text supra.
378. Richardson, 104 S. Ct. at 3091 (Stevens, J., dissenting).
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We think that the principles governing our decision in
Burks, and the principles governing our decisions in the
hung jury cases, are readily reconciled when we recognize
that the protection of the Double Jeopardy Clause by its
terms applies only if there has been some event, such as an
acquittal, which terminates the original jeopardy.379

What does it mean? Although it has been demonstrated to be errone-
ous, surely the Court meant that insufficiency challenges could be
raised only after a conviction and not that all double jeopardy chal-
lenges must wait for appeal from a conviction. Certainly the termi-
nation issue involved in an appeal from a conviction and one from a
mistrial is different by virtue of the fact that the latter is based upon
the collateral order doctrine; nevertheless, both are appealable-or
have been.380 This statement, however, appears to ignore the collat-
eral order doctrine entirely, noting instead that termination in the
form of acquittal, or inferentially, conviction, is the only event from
which an appeal may be taken. Obviously a properly declared mis-
trial, for whatever reason, does not terminate jeopardy; but an excep-
tion to the rule requiring termination is when a mistrial is
improperly declared, which operates to bar retrial.38 ' The propriety
of the mistrial has been appealable under case law since Perez;38 2 the
Court's sweeping statement, however, ignores this. Moreover, the
Court slips into internal inconsistency by allowing interlocutory ju-
risdiction over what it found to be a colorable double jeopardy claim
based upon an assertion of insufficient evidence and then holding
that the claim could not be made without formal termination.

Finally, the Court made an ambiguous statement in a footnote
which may prevent the vindication of valid double jeopardy claims.
The Court stated that:

It follows logically from our holding today that claims of
double jeopardy such as petitioner's are no longer "colora-
ble" double jeopardy claims which may be appealed before
final judgment. A colorable claim, of course, presupposes
that there is some possible validity to a claim .... Since no
set of facts will support the assertion of a claim of double
jeopardy like petitioner's in the future, there is no possibility
that a defendant's double jeopardy rights will be violated by
a new trial, and there is little need to interpose the delay of
appellate review before a second trial can begin.383

This dictum may prevent double jeopardy challenges prior to a termi-

379. Id at 3086.
380. Id,
381. See notes 36, 228-37, 243-64, 268-71 and accompanying text supra.
382. Perez, 22 U.S. (9 Wheat.) at 580.
383. 104 S. Ct. at 3086 n.6. '
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nation rather than allow review of a claim asserting that jeopardy
ought to be terminated as a matter of right and under controlling
precedent.3 84 A defendant may no longer obtain a directed acquittal
when it is a matter of the defendant's right.

These confusing statements of the Court evidence the problem
identified by Judge McKay and Professors Westen and Drubel.38 5

The Court seems to suggest, if not require, that there be a termina-
tion in fact in cases where there should be no such requirement.
This breaks from the American development of double jeopardy as a
prohibition of twice being tried and is a regression to the English
common law view that double jeopardy claims arise only after termi-
nation and operates only to prevent double punishment.38 6

Double jeopardy claims may have many independent bases.
Courts should treat them independently and should review them sep-
arately on their merits. The double jeopardy claim is constitutional
and should be reviewed; appellate review prevents the right against
double jeopardy from being irreparably lost. Finally, the constitu-
tional right against double jeopardy, which has a colorable basis,
should not be ignored in preference to judicial economy.

CONCLUSION

In Richardson, the Supreme Court correctly determined that the
court of appeals had jurisdiction over Richardson's double jeopardy
claim. The case law supported applying the collateral order doctrine
to the double jeopardy claim. However, the Court confusedly ana-
lyzed Richardson's substantive double jeopardy claim. The Court
muddled the distinction between the different bases of double jeop-
ardy arguments and denied Richardson's claim without actually ana-
lyzing its substance. If Richardson's claim of insufficiency was
correct, then he would have been entitled to a directed acquittal
which would have terminated jeopardy and barred retrial; if a cur-
sory review of the evidence revealed that his claim was not colorable,
it could have been summarily dismissed. Thus, Richardson's claim
should have been remanded to the court of appeals to determine the
sufficiency of the evidence and thereby the validity of Richardson's
double jeopardy claim.

Roger K Johnson-'85

384. See notes 203-76 and accompanying text supra.
385. See notes 140-50 and accompanying text supra.
386. See notes 151-57 and accompanying text supra.
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ANTITRUST LAW-NCAA THROWN FOR A Loss BY COURT'S TRADI-
TIONAL ANTITRUST BLITz-NCAA v. Board of Regents of the Uni-
versity of Oklahoma, 104 S. Ct. 2948 (1984).

INTRODUCTION

Recently, in National Collegiate Athletic Association v. Board of
Regents of The University of Oklahoma,' the United States Supreme
Court was called upon to determine whether an NCAA restraint reg-
ulating college football telecasts was valid under Section 1 of the
Sherman Antitrust Act. In ruling that the NCAA television plan was
an unreasonable restraint of trade, the Court refused to apply a per
se classification and chose instead to adopt a traditional economic-ori-
ented Rule of Reason approach.

In defending its television restraint, the National Collegiate Ath-
letic Association, (NCAA) offered several noncommercial justifica-
tions. At the threshold, the Court relied on these noncommercial
justifications in holding that the restraint could not be invalidated
under the per se rule. Once it moved to a Rule of Reason analysis,
however, the Court imposed a prohibitive burden of proof on the
NCAA that foreclosed consideration of the NCAA's noncommercial
justifications.

This Note contends that the NCAA plan was ill-suited to tradi-
tional antitrust analysis and that, at the minimum, the Court should
have considered the NCAA's noncommercial justifications under its
Rule of Reason analysis. The Court's shift between tests trapped the
NCAA in a no-win position and left both tests in a state of
uncertainty.

FACTS AND HOLDING

The NCAA is a private, non-profit organization comprised of
some 850 voting members, organized to regulate and govern amateur
athletics at the college level.2 The NCAA has inherent rule making
powers which are essential in its governance of sporting events. 3

These rules take various forms and often have direct or indirect fi-
nancial implications on member institutions.4 One such regulation

1. 104 S. Ct. 2948 (1984). This case originated in the United States District Court
for the Western District of Oklahoma. The case was then appealed to the Tenth Cir-
cuit Court of Appeals. The United States Supreme Court granted certiorari in 1983.
Id. at 2954.

2. NCAA v. Board of Regents, 104 S. Ct. 2948, 2954 (1984). See also J. FREY, THE
GOVERNANCE OF INTERCOLLEGiATE ATHLmIcs 97 (1982).

3. Id.
4. Id.
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concerns the NCAA's control over college football television con-
tracts.5 Since 1952 the NCAA has adopted various television plans,
all of which place restrictions on the ability of member institutions to
individually enter into and negotiate contract terms with different
carrying networks. 6

NCAA studies in the early 1950's indicated that unlimited televi-
sion coverage of college football would adversely affect live gate at-
tendance at other NCAA games played at the same time.7 Because of
this fear, the NCAA created a television committee responsible for
developing a plan which would effectively limit member institutions'
control over television negotiations.8 In 1977, NCAA member institu-
tions approved for the first time a set of "principles of negotiation"
which established a general framework to be followed in negotiating
such television contracts.9

Over the years, the NCAA plans have always required that any
telecasts of NCAA football be made pursuant to these plans.10 Simi-
larly, the plans have dictated that the NCAA Television Committee
be in complete charge of awarding negotiating rights to carrying net-
works." The plan developed for the 1982-1985 seasons granted to
both ABC and CBS, through separate agreements, the right to nego-
tiate fourteen live telecasts per year with member institutions.12

While each network was allowed to deal individually with member
institutions for the right to televise specific games, the plan imposed
several important overall limitations: first, the network was required
to pay a "minimum aggregate compensation to the participating
NCAA member institution";13 second, the network could only negoti-
ate for its fourteen telecasts per year as established by its package

5. Id.
6. NCAA, 104 S. Ct. at 2955.
7. Board of Regents v. NCAA, 546 F. Supp. 1276, 1283 (W.D. Okla. 1982).
8. Id. Before 1952, there were no controls at all on the telecasting of college

football. It was in the early 1950's, when television developed within the entertain-
ment industry, that the NCAA became concerned with the adverse effects of unlim-
ited coverage. Id.

9. Id. Previous to 1977, the NCAA television committee submitted a proposed
plan to the member institutions for approval. In 1977 the committee adopted these
principles as general guidelines in forming television plans. By approving these guide-
lines, member institutions no longer had to approve each individual plan. Rather, they
could rely on the television committee to develop these proposals in accordance with
the approved principles. Id.

10. NCAA, 104 S. Ct. at 2955-56.
11. Id. at 2955.
12. Id. at 2956. In addition, the NCAA has granted Turner Broadcasting System,

Inc., the exclusive contract rights for cable coverage of NCAA football games. Id. at
n.9.

13. Id. The agreement made no reference to the amount of compensation for
each game. However, a practice developed whereby the networks paid such members
an amount equal to the recommended fee as set by the NCAA. This fee varied de-
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deal;1 4 third, exception telecasts were available only in certain cases
where NCAA permission was received;' 5 fourth, appearance require-
ments dictated that each network televise at least 82 different teams
over each 2-year period;' 6 and fifth, appearance limitations dictated
that no team could appear on television more than six times in total
nor four times nationally during each 2-year period.' 7

The NCAA justified these restrictions as essential weapons to
combat numerous potentially adverse threats:

The Purposes of this Plan shall be to reduce, insofar as
possible, the adverse effects of live television upon football
game attendance and, in turn, upon the athletic and related
educational programs dependent upon the proceeds there-
from; to spread football television participation among as
many colleges as practicable; to reflect properly the image of
universities as educational institutions; to promote college
football through the use of television, to advance the overall
interests of intercollegiate athletics, and to provide college
football television to the public to the extent compatible
with these other objectives.' 8

Beginning in 1979, the NCAA was severely criticized by mem-
bers of the newly formed College Football Association (CFA), con-
cerning its football television policy.' 9 The CFA is a group of major
football conferences and independent schools originally organized to
lobby for and promote the participation of major football schools
within the NCAA. 20  Both plaintiffs, University of Oklahoma
(Oklahoma) and University of Georgia (Georgia), are members of the
CFA and the NCAA.2'

Because of this unrest, the CFA considered independently nego-
tiating with the networks for the television rights of its members'

pending upon the type of telecast involved. Clearly, national telecasts and Division I
games received the highest compensation. Id. at n.10.

14. Id.
15. Id. An "exception" telecast is permitted in the home team's market of games

that are sold out, and in the visiting team's market of games played more than 400
miles from the visiting team's campus, but in both cases only if the broadcast would
not be shown in an area where another college football game is to be played. Id. at n.8.

16. Id. at 2957.
17. Id.
18. Id. at 2955-56 n.6 (citation omitted).
19. Board of Regents, 546 F. Supp. at 1285.
20. Id.
21. Id. CFA consists of five of the major football-playing conferences-the Big 8,

Southeastern, Southwestern, Atlantic Coast and Western Athletic Conferences-and
major football playing independents such as Notre Dame, Penn State, Pittsburgh, and
the service academies. The only major football-playing schools which are not CFA
members are the members of the Pacific 10 Conference and the Big 10 Conference.
Membership in the CFA is restricted to football-playing schools meeting certain stan-
dards of size and importance. Id.
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games.22 On June 5, 1981, the CFA issued a statement that the
NCAA had no right to represent its television interests and proposed
its own television plan.23

The CFA believed that its members should have a greater voice
in dictating NCAA football television policy for two reasons: first,
major football schools were most likely to benefit from such televi-
sion contracts;24 and second, all members of the NCAA, whether or
not they actually played football, had equal voting power concerning
the television contracts.2 5

The CFA-NBC contract was very similar in substance to the con-
tracts which had been negotiated by the NCAA, except that it al-
lowed a more liberal number of television appearances.26 The
NCAA's response to the CFA-NBC contract took the form of public
announcements indicating that disciplinary action would be taken
against CFA members complying with the contract.27 The CFA-NBC
contract was never consummated because most CFA members were
unwilling to comply with its terms in light of the threatened NCAA
sanctions.28 On September 8, 1981, plaintiffs, Oklahoma and Georgia,
commenced this antitrust challenge against the NCAA, contending
that the NCAA television plan unreasonably restrained trade in vio-
lation of the Sherman Act.29

The United States District Court for the Western District of
Oklahoma agreed with the plaintiffs, holding that the NCAA con-
trols over live football television contracts were "per se" violations of
Section 1 of the Sherman Act.30 The district court noted that:

The NCAA television controls are not mere "ancillary" re-
straints. They are much more far-reaching than necessary to
accomplish the legitimate purposes of NCAA. They not only
inhibit competition, they destroy it. NCAA has market
power, and has employed that power to both fix prices and
restrict output. The controls are naked restraints, whose

22. Id.
23. Id. at 1286. On August 8, 1981, the CFA entered into a contract with NBC for

the television rights to CFA members' games. Id.
24. Id. at 1285.
25. Id.
26. Id. at 1286.
27. Id. The proposed disciplinary sanctions would affect both the football pro-

grams at CFA member institutions and additionally other sports programs conducted
by these schools. Id.

28. NCAA, 104 S. Ct. at 2957.
29. Id.
30. Board of Regents, 546 F. Supp. at 1304. Section 1 of the Sherman Act provides

that "every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several states, or with foreign nations, is de-
clared to be illegal .... " 15 U.S.C. § 1 (1980).
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only purpose is to restrict free market forces. The controls
result in a marketplace vastly different from that to be ex-
pected in the free market. The television controls of NCAA
are "per se" violations of § 1 of the Sherman Act.3 1

The district court further determined that the NCAA's restraints
were per se illegal under Section 1 of the Sherman Act because they
constituted a group boycott against other broadcasters and net-
works.3 2 Additionally, the court concluded that the NCAA had vio-
lated Section 2 of the Sherman Act by exercising monopoly power
over college football telecasts.33 In making this finding the court
stated that the NCAA did have market power, and that the relevant
market was defined as "college football television." 34 Finally the dis-
trict court concluded that even though a per se violation was found,
these restraints would also be illegal under the Rule of Reason test
due to their adverse effect upon competitive conditions. 35

The Tenth Circuit Court of Appeals agreed with the district
court that the NCAA "television plan constitute[d] per se illegal price
fixing."' 8 The court reached the finding after noting that such a plan
"would always or almost always tend to restrict competition and de-
crease output."3 7 The court rejected, however, the district court's
holding that the television contracts constituted an illegal per se
group boycott.-3

Despite finding a per se violation, the court felt it necessary to
address and analyze the NCAA television contracts under the Rule
of Reason.39 Under the Rule of Reason the court of appeals rejected
all NCAA justifications 40 for its television plan and agreed with the
district court's finding that the plan constituted an unreasonable re-
striction on competitive conditions.4 1

31. 546 F. Supp. at 1311.
32. Id. at 1311-13.
33. Id. at 1319-23.
34. Id. at 1319.
35. Id. at 1313-19.
36. Board of Regents v. NCAA, 707 F.2d 1147, 1156 (10th Cir. 1983).
37. Id. (citing Broadcast Music, Inc. v. Columbia Broadcasting Sys., Inc., 441 U.S.

1, 19-20 (1979)).
38. Board of Regents, 707 F.2d at 1160. 'The Court of Appeals rejected the district

court's boycott holding, since all broadcasters were free to negotiate for a contract as
carrying networks and the threat of sanctions against members for violating NCAA
rules could not be considered a boycott if the rules were otherwise valid." NCAA, 104
S. Ct. at 2958 n.13.

39. 707 F.2d at 1157.
40. Id. at 1159. The argument advanced by the NCAA at the court of appeals

level was a competitive balance justification. The NCAA felt that the television re-
straints were necessary to "promote athletically balanced competition among the
schools and... [were] necessary to penetrate the network programming market." Id.

41. Id. at 1160. In discussing the adverse effects that the NCAA television plan
had on competition, the court of appeals stated that "[i]t increases concentration in the
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Judge Barrett wrote a dissenting opinion concluding that the
NCAA restrictions should be analyzed under the Rule of Reason
analysis rather than the per se approach advocated by the majority
and the district court.42 Judge Barrett warned that it was erroneous
for the district court to view the NCAA as a big business "operated
by professionals to maximize revenues and minimize expense. '43

Under the Rule of Reason, the NCAA's television plan was procom-
petitive because it served the primary purpose of "maintaining inter-
collegiate athletics as an integral part of the educational program."44

Judge Barrett criticized both the district court and the majority for
failing to consider this primary goal and the other NCAA justifica-
tions. 45 The goals of "preserving a competitive balance in intercolle-
giate athletics, insuring the amateurism of college athletics and
avoiding the aura of professional sports" all should have been consid-
ered under the Rule of Reason.46 Judge Barrett found the NCAA
purposes so compelling that the interests of both the public and the
participants were served by the television restraint.47

The United States Supreme Court granted certiorari and Justice
Stevens, writing for the majority, affirmed the court of appeals deci-
sion.4s Justice Stevens indicated that the NCAA regulations consti-
tuted horizontal price fixing and output limitation and that such
"restraints are ordinarily condemned as a matter of law under an 'il-
legal per se' approach because the probability that these practices are
anticompetitive is so high. '49

However, the majority refused to apply a per se test and instead
analyzed the NCAA restrictions under the traditional Rule of Reason
analysis.5° The Court aopted the Rule of Reason approach because

marketplace; it prevents producers from exercising independent pricing and output de-
cisions; it precludes broadcasters from purchasing a product for which there are no
readily available substitutes; it facilitates cartelization. Against this array of antitrust
injuries the NCAA's justifications are insufficient." Id.

42. Id. at 1165-68 (Barrett, J., dissenting). Judge Barrett preferred a "Rule of
Reason" test for several reasons. First, since the court had never analyzed a similar
restraint he thought it better not to rely on a per se test. Second, a per se test is only
used when "true competitive business enterprises are involved. Id. at 1166-67. Thus,
since the NCAA is not a business enterprise, the television restraint should have been
analyzed under the Rule of Reason. Id.

43. Id. at 1163.
44. Id. at 1168.
45. Id. at 1163.
46. Id.
47. Id.
48. 104 S. Ct. at 2954.
49. Id. at 2960.
50. Id. at 2960-62. By applying the Rule of Reason analysis the Court rejected

both the district court's and the court of appeal's applications of the per se test. The
Court noted that the decision not to apply the per se test was not based on the fact
that: (1) the Court lacks judicial experience with this activity; (2) the NCAA is a non-
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the industry of NCAA football is such that "if the product is to be
available at all," it is necessary that there be horizontal restrictions
on competition. 51 Since the NCAA markets competition itself-com-
petition on the playing field--certain rules are essential if the charac-
ter of the competition is to be preserved.5 2 It is in preserving the
nature of NCAA football as amateur competition that the NCAA re-
strictions can be seen as procompetitive. 53

The Court relied on two cases, Broadcast Music, Inc. v. Columbia
Broadcasting System, Inc.,54 and Continental T V., Inc. v. GTE Sylva-
nia, Inc. ,5 for the proposition that otherwise illegal activity could be
justified under antitrust law because of its procompetitive effects.5
The Court noted that since NCAA restrictions in general were
procompetitive, an analysis of the NCAA's specific justifications for
its television regulations was required under the Rule of Reason.57

Under the Rule of Reason test, the Supreme Court focused on the
competitive impact of the restraintsm and in adopting such an ap-
proach relied heavily on National Society of Professional Engineers
v. United States.59

Throughout its opinion the Court relied heavily upon the district
court's findings concerning the nature of the NCAA and the effect
that its television plan had on competitive conditions. 60 The majority
noted that on their face these specific television contracts restrained
the free market operation by raising prices and reducing output.61

Because the television contract rights facially appeared to violate the
Sherman Act, the court stated that "[u]nder the Rule of Reason,
these hallmarks of anticompetitive behavior place upon petitioner
[NCAA] a heavy burden of establishing an affirmative defense which
completely justifies this apparent deviation from the operations of a
free market. '62

Under the Rule of Reason, deference was again paid to the dis-

profit organization or; (3) the NCAA deserves respect for its maintaining intercollegi-
ate athletics as an amateur sport. Id. at 2960.

51. Id. at 2961.
52. Id.
53. Id.
54. 441 U.S. 1 (1979).
55. 433 U.S. 36 (1977).
56. 104 S. Ct. at 2961-62.
57. Id. at 2962.
58. Id.
59. 435 U.S. 679 (1978).
60. 104 S. Ct. at 2959-71. The Supreme Court specifically relied upon the district

court findings to establish that the television plan increased prices and reduced output.
Id. at 2967.

61. Id.
62. Id.
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trict court when the majority rejected all of the specific NCAA justi-
fications for the television plan.6 3 First, the Court stated that the
plan failed to create procompetitive efficiencies." Second, the Court
noted that the NCAA plan in fact did not protect live game attend-
ance.65 Third, the Court stated that the television restrictions were
not necessary to protect the competitive balance among NCAA
members.'6

Justice White wrote a strong dissenting opinion criticizing the
majority for "treating intercollegiate athletics under the NCAA's
control as a purely commercial venture. 67 Justice White noted that
colleges and universities are primarily concerned with integrating
NCAA competition into the overall educational experience and that
the competition for profits between universities plays a very minor
role.68 He argued that the NCAA protects amateurism and that ama-
teurism could not be produced in a perfectly competitive setting.69

According to Justice White, the NCAA regulations on television
contracts effectively prevent amateur athletics from becoming profes-
sionalized.70 The NCAA's fear is that without the television con-
tracts, the successful schools would expand and improve their
programs so as to jeopardize the less successful schools' ability to
compete. Justice White considered the television regulations to be
fundamentally the same as other NCAA regulations which have tra-
ditionally been immune from antitrust attack.71

Justice White noted that the lower court's ruled against the
NCAA primarily because they found that its regulations restrict out-
put, increase prices, and are not responsive to viewer demand.7 2 The
dissent, however, justified the NCAA regulations and pointed out
that even with their effect on output, prices and consumer demand,
the NCAA regulations did not have a substantially anticompetitive

63. Id. at 2967-71. Three potential justifications were recognized by the Supreme
Court for the television restraints. First, the NCAA argued that the presence of the
television restraints created procompetitive efficiencies in the marketing of broadcast-
ing rights which could not be produced in a free market. Id. at 2967-68. Second, the
NCAA argued that the television restraints actually protected live game attendance.
Id. at 2968-69. Third, the NCAA proposed that the television restraint was instrumen-
tal in preserving the level of competitive balance among NCAA members. Id. at 2969-
70.

64. Id. at 2967-68.
65. Id. at 2968-69.
66. Id. at 2969-70.
67. Id. at 2971 (White, J., dissenting).
68. Id. at 2971-72.
69. Id. at 2972.
70. Id.
71. Id.
72. Id. at 2973-74.
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effect.7 3 Finally, the dissent implied that the nature of the NCAA is
such that its primary purpose is not to promote economic public in-
terests but rather to preserve a unique system of amateur athletics.74

This distinction, according to Justice White, sets the NCAA apart
from other professionals "engaged in standard, profit motivated com-
mercial activities. '75 Because of this distinction, the dissent main-
tained that noncommercial justifications should be considered under
the Rule of Reason analysis. Justice White noted that the district
court, court of appeals, and majority erred in not recognizing the
NCAA's noncommercial purposes.76

BACKGROUND

Roots of the NCAA

The brainstorming for regulation of amateur football and the un-
official kickoff for the NCAA occurred on October 9, 1905, in Presi-
dent Theodore Roosevelt's White House office.7 7 However, the actual
origins of amateur football can be traced back to medieval times in
the British Isles where farmers would compete against each other in
a brutal game somewhat comparable to football.78 Early efforts were
made to restrict the violence and corruption which existed, and it
was from these efforts of reform that the spirit of amateurism
evolved.

79

It was not until the late 1570's that amateur sport was sought to
be merged with academics.8 0 For nearly 300 years this idea of joining
athletics and education remained the minority position.8 ' Finally in
1828 an educator succeeded in incorporating sports into the curricu-

73. Id. at 2972.
74. Id. at 2977-79.
75. Id. at 2978.
76. Id. at 2978-79.
77. See J. FALLA, NCAA: THE VOICE OF COLLEGE SPORTS 13 (1981).
78. Id. at 1. This early game of football was the product of a November ritual

called "sticking the family pig." Id. The bladder of the butchered pig was blown up
into what could be described as a football, and the belabored farmers rejoiced the end
of the business year by engaging in a brutal pasture-yard game, more accurately de-
scribed as a "form of rural mass mayhem." Id. at 2.

This so-called game of football became increasingly popular to the male population
and digressed into a furious countryside contest between neighboring towns in which
the only rule dictated that there would be no rules at all. Id. at 2-3.

79. Id. at 2. Numerous kings and preachers made gallant efforts to either restrict
or forever ban this so-called "bloody muthering practice." Id.

80. Id. at 5. This reform movement was spearheaded by Richard Mulcaster, head-
master of the Merchant Taylors Schools in England. Headmaster Mulcaster advocated
a radical philosophy designed to join football and education in an inseparable marriage.
Id. at 4-5.

81. Id.
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lum of England's Rugby School.8 2 This decision had a widespread im-
pact not only in England but in the United States where amatuer
sports had also become bonded to education.8 3

In the 1800's, U.S. football, on the one hand, retained its associa-
tion with education at the university level, and on the other, contin-
ued as a violent, intensely competitive activity adopting a win-at-all
cost philosophy.s 4 Yale, Harvard, Princeton, and Columbia in the
late 1870's made an effort to restrain the violence and competition by
joining together to form the Intercollegiate Football Association.8 5

82. Id. at 4. Dr. Thomas Arnold was responsible for this important breakthrough.
Dr. Arnold was an educator in the mold of Headmaster Mulcaster. Once Dr. Arnold
became headmaster, he made this monumental change, and from that time forward
football became associated with schools rather than clubs, towns, or governments. Id.

83. Id. at 5.
84. Id. Various types of plays were designed which proved to be exceedingly dan-

gerous for the players involved. Three of the more dangerous plays, the "V-trick," the
"flying wedge," and the "hurdle play," show how violent college football was:

The V-trick was the tactical innovation of Princeton quarterback Richard
Hedge, whose idea was to have his players form, literally, a human wedge,
with the Princeton ball carrier safely in the middle and the apex of the wedge
aimed directly at the opposing line.

The wedge was an effective, if violent, tactic-"mass play" is the popular
term--and it caught on quickly, as did various means of defending against it.
One of the more popular defensive tactics was to hit the apex man in the jaw.
Another called for the defensive players to dive under the legs of the men in
the wedge, knocking them down and stripping away the ball carrier's protec-
tion.

The flying wedge was conceived in Boston by a construction engineer,
chess expert and student of military tactics, Lorin F. Deland. Deland was a
Harvard fan.., who came up with a play he said embodies the Napoleonic
concept of "multiplying mass by rapidity." Deland gave his secret play to
Harvard captain Bernard Trafford.

Yale had nine men strung along its 45-yard line in preparation for
Harvard taking the ball on the kickoff (in those days, a team kicked off to it-
self, much as is still done in soccer). The last two men on the right side of the
Yale line were in for a bad time of it. Harvard's Trafford put the ball in play
by tapping it back to halfback Charlie Brewer. The flying wedge was already
in motion. From Brewer's right, four of Harvard's biggest men came charging,
single file, across the field intent on blasting a hole between Yale's two
outside linemen. From Brewer's left came a diamond-shaped, five-man
wedge--a modification of the old V-trick-ready to escort the ball carrier
through the gap. The play gained 30 yards before the Yale pursuit stacked it
up by grabbing legs.

In the hurdle play, a small back was given the ball. The back took a run-
ning leap onto the arms of two of his teammates (and up the back of the
center) and literally was flung, feet first, over the defensive line, hurtling
through the air at a height of five or six feet.

The ultimate defense of the hurdle play was invented by Princeton in
1902 and is worth our attention if we are to appreciate fully the state of the
game in that era. When Columbia threw little halfback Harold Weekes across
the line in a hurdle play, the Princeton defense countered by hurtling one of
its own players, Dana Kafer, into the air to intercept Weekes. The ensuing
midair collision put Weekes and Kafer out of the game, probably to their mu-
tual relief and undoubtedly to their mortal well-being.

Id. at 10-12.
85. Id. at 8.
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Although this organization failed, its efforts to impose rules and reg-
ulations on intercollegiate competition paved the way for the success-
ful formation of the NCAA in 1905.86

The NCAA was formed in response to public outcry from citi-
zens, schools, politicians, and others, who maintained that change was
essential to the continued existence of college football.8 7 Henry H.
MacCraken was instrumental in convincing the leaders of the game
to attend a convention where change could be discussed.88 The dele-
gates at this conference vowed to create a formal organization, com-
posed of its own Football Rules Committee, which came to be known
as the National Collegiate Athletic Association.8 9

NCAA Purposes

From its inception the NCAA has served as the "voice of college
sports."9° The essential goal of the NCAA centers around promoting
intercollegiate athletics by: (1) maintaining athletics as an essential
part of the educational process; (2) preserving the spirit of amateur-
ism both on and off the field; and (3) insuring that the balance of
competition between colleges is not diluted by professional or com-
mercial considerations. 91 Though not always effectuated in practice,
these goals form the basis of this unique quality of college amateur
athletics.

Since the origin of the NCAA, education and athletics have
formed an inseparable bond.92 The founding fathers of the NCAA
were primarily scholars and educators who were interested in the ed-
ucational aspects of athletics. 93 The NCAA has always insisted upon
high academic standards as a requirement to participate in amateur
athletics.94 While academics are important, the NCAA also aims to
educate a young athlete toward being an all around person- intellec-
tually, physically, mentally, socially, and emotionally. 95 The educa-
tional function promoted by the NCAA is intended as a benefit to the

86. See generally id. at 12-17.
87. Id. at 14-15. The critics of college football were outraged at the increasing

number of injuries attributed to college football. The 1905 season produced 18 deaths
and 149 serious injuries because of the violence of the game. Id. at 13.

88. Id. at 14.
89. Id. at 14-15.
90. Id. at 15.
91. Gulland, Intercollegiate Athletics and Television Contracts: Beyond Economic

Justifications in Antitrust Analysis of Agreements Among Colleges, 52 FORDRAM L.
REV. 717, 718 (1984). See also Tackling Intercollegiate Athletics: An Antitrust Analy-
sis, 87 YALE L.J. 655, 656-60 (1978).

92. See notes 80-83 and accompanying text supra.
93. Id.
94. J. FALLA, supra note 77, at 143-44.
95. Koch, A Troubled CarteL The NCAA, 38 LAW & CONTEMP. PROBs. 135, 136

1985]



CREIGHTON LAW REVIEW

athlete, school, and surrounding community.96

The spirit of amateurism and the ideal of fair play are also vital
to the NCAA. The founders of the NCAA promoted an amateur set-
ting in which the thrill of the contest itself was more rewarding than
winning or loosingY7 One of the chief justifications for organizing
the NCAA was to cut down on the cheating and violence which de-
stroys this amateur spirit.98 Today the same justifications exist for
the many NCAA restrictions which establish the basic rules under
which competition shall exist and thrive at the amateur level. The
NCAA promotes competiton on the football field, an amateur compe-
tition between schools, all of which must comply with the same
guidelines.99

Another primary goal of the NCAA is to maintain a competitive
balance of quality among NCAA members which could be jeo-
pordized by professional and commercial influences. 100 In all NCAA
team sports each member institution has a stake in the failure or suc-
cess of every other team.1 1 When the quality of competition pro-
duces several power elite teams along with numerous unsuccessful
teams, everyone involved suffers, especially those teams whose pro-

(1973-74). See also Slusher, Sport A Philosophical Perspective, 38 LAw & CONTEMP.
PRoBs. 129, 131, 134 (1973-74).

96. Gulland, supra note 91, at 721-22.
97. J. FALLA, supra note 77, at 124. In an address to the NCAA convention, R.

Tait McKenzie grasped the nature of amateurism by referring to a Greek word "aidos"
which is a quality

opposed to both insolence and servility, that, while it puts into a man's heart
the thrill and joy of the fight, restrains him from using his strength like a
brute or from cringing to a superior force; that wins for him honor and re-
spect, in victory or defeat, instead of terror from the weak and contempt from
the strong. It includes the scrupulous respect for personal honor and fairness
that would make a team elect to risk a probable defeat rather than win
through the services of those who do not come within the spirit of a gen-
tleman's agreement. It is that spirit of modesty and dignity that obeys the
law, even if the decisions seem unjust, instead of piercing the air with
protestations.

Id.
98. Id. at 126.
99. Id.

100. See note 91 and accompanying text supra.
101. Hennessey v. NCAA, 564 F.2d 1136 (5th Cir. 1977). The court in Hennessey

discussed the problem existing between different caliber football programs and con-
cluded that too much competition between schools, both economic and athletic, could
eventually lead to the withdrawal of many of the smaller teams. Id. at 1153. For the
same analysis applied to professional football leagues. See Kurlantzick, Thoughts on
Professional Sports and the Antitrust Laws, 15 CONN. L. REv. 183, 189 (1983). This
principle applies in professional football leagues where teams are both "business rivals
and partners" at the same time. "Unlike other industries, the success of each member
of the professional football industry depends, to a considerable extent, upon the suc-
cess of all other members." Id.
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grams are on the brink of destruction.'0 2 True, when this occurs fan
interest is reduced, but, more importantly, the individual players and
schools are adversely affected.'0 3

In the early years of the NCAA, R. Tait McKenzie most astutely
noted that the primary reason for college sports is to benefit the
players and the student body, and he warned that the NCAA should
not disregard these principles in order to consider the spectator.1 4

McKenzie advised that the Rules Committee and the athletic author-
ities should not gear the game and the rules toward the spectators for
fear that "'the professional motive, which is gain, [will replace] the
amateur motive, which is the thrill of the contest.' "105 When a win-
at-all-cost philosophy leads college teams to conduct themselves like
professionals, inevitably a power elite "will develop to the detriment
of the smaller teams."'106

NCAA Case Law

The case law dealing with the NCAA reveals that restrictions
designed to carry out the legitimate goals of the NCAA have uni-
formly been unpheld in antitrust suits.10 7 In Jones v. NCAA, l08 the
district court held that antitrust law did not reach the actions of the
NCAA in setting eligibility standards for its athletes.1 9 In Jones, the
court upheld as legitimate the NCAA rule prohibiting amateur ath-
letes from receiving compensation. 110 The Jones court noted that
such eligibility rules were "basic principles of amateurism, principles
which have been at the heart of the [NCAA] since its founding.""'

Similarly, in Henessey v. NCAA, 112 the Fifth Circuit upheld an
NCAA restriction limiting the number of assistant coaches an institu-
tion could employ.113 Because of the nature and purposes of the
NCAA, the court refused to apply a per se rule but rather analyzed

102. Hennessey, 564 F.2d at 1153.
103. Id. at 1154.
104. J. FALLA, supra note 77, at 125.
105. Id.
106. Id.
107. Gulland, supra note 91, at 730 (citing Jones v. NCAA, 392 F. Supp. 295, 303 (D.

Mass. 1975)).
108. 392 F. Supp. 295 (D. Mass. 1975).
109. Id. at 303.
110. Id. In Jones, the NCAA declared that the plaintiff was ineligible to partici-

pate in intercollegiate hockey games at Northeastern because he violated NCAA rules
on amateurism. For five years previous to entering Northeastern, plaintiff received
compensation for playing on several hockey teams. Id. at 296-98.

111. Id. at 304.
112. 564 F.2d 1136 (5th Cir. 1977).
113. Id. at 1154.
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the restriction under the Rule of Reason rationale.114 The Fifth Cir-
cuit upheld this restriction under the Rule of Reason and in doing so
carefully analyzed the NCAA justifications:

A goal of the NCAA, one which is endowed with certain
benefits to society, is to "retain a clear line of demarcation
between college athletics and professional sports." Colleges
with more successful programs, both competitively and eco-
nomically, were seen as taking advantage of their success by
expanding their programs, to the ultimate detriment of the
whole system of intercollegiate athletics. Financial pres-
sures upon many members, not merely to "catch up," but to
"keep up," were beginning to threaten both the competitive,
and the amateur, nature of the programs, leading quite pos-
sibly to abandonment by many.115

The court recognized that some commercial impact was involved
but noted that "the fundamental objective in mind was to preserve
and foster competition in intercollegiate athletics-by curtailing, as it
were, potentially monopolistic practices by the more powerful--and
to reorient the programs into their traditional role as amateur sports
operating as part of the educational processes." 116 Thus the court
clearly recognized both education and competitive balance justifica-
tions as legitimate. Hennessey indicates that antitrust laws do not
prevent the NCAA from protecting smaller schools and sports from
the adverse impact of super-competitive teams.117

In Justice v. NCAA, l l 8 the district court for the District of Ari-
zona upheld the NCAA sanctions imposed on the University of Ari-
zona football team for its practice of providing its players and
recruits compensation and extra benefits.119 In response to these
NCAA violations, the NCAA would not allow Arizona to participate
in either post-season competition or television appearances. 20 The
court refused to apply a per se analysis to this restriction because of a
recent trend to subject sports organizations' rules and regulations to
the Rule of Reason analysis.121 The court upheld these sanctions
under the Rule of Reason because they "[were] reasonably related to
the legitimate goals of preserving amateurism and promoting fair
competition in intercollegiate athletics."'1 22

114. Id. at 1151.
115. Id. at 1153.
116. Id.
117. Id.
118. 577 F. Supp. 356 (D. Ariz. 1983).
119. Id. at 384.
120. Id. at 362 (these sanctions were applied for two seasons).
121. Id. at 379-80. This trend to favor the Rule of Reason analysis grew out of a

realization that some regulation is needed if sport programs are to survive. Id.
122. Id. at 382. The court cited both Hennessey and Jones as examples of other
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In Warner Amex Cable Communications, Inc. v. American
Broadcasting Companies,2 3 the District Court for the Southern Dis-
trict of Ohio considered whether the NCAA football television plan,
which granted exclusive broadcasting rights to certain networks, vio-
lated the Sherman Antitrust Act. x24 The court noted that if these
television plans were purely commercial activities, a per se test
would invalidate them:

Nevertheless, a practice that would be declared invalid per
se if it occurred in a purely commercial context should not
be subject to a per se rule in the context of singularly inte-
grated commercial and educational activities .... 125

In upholding this restraint under the Rule of Reason, the court rec-
ognized the numerous noncommercial goals of the NCAA.' 26

Antitrust Law-Its Purposes and Goals

The Sherman Antitrust Act was adopted in 1890, and its origin
can be traced to a period in which trusts and business combinations
were created for the purpose of reducing competition in the business
world by controlling the markets of goods and services.' 27 The legis-
lative history of the Sherman Act clearly reveals that unreasonable
restraints on "business competition" were the evils sought to be
corrected.'

28

The goal and purpose of the Sherman Antitrust Act is to pre-
serve "free and unfettered competition" within the business world 29

and to provide consumer protection against unreasonable business
practices.' 30 Justice Stone, in Apex Hosiery Co. v. Leader,131 recog-
nized both of these goals:

The end sought was the prevention of restraints to free com-
petition in business and commercial transactions which
tended to restrict production, raise prices or otherwise con-
trol the market to the detriment of purchasers or consumers

"NCAA regulations designed to preserve amateurism and fair competition" which
have been upheld under the Rule of Reason analysis. Id.

123. 1980-2 Trade Cas. (CCH) 63,528 (S.D. Ohio 1980).
124. Id. at 76,830. The television contracts in Warner were substantially the same

restrictions involved in the NCAA case.
125. Id. at 76,835.
126. See id. at 76,838-39. The court recognized that there was a public interest in

preserving amateur athletics within higher education and that such interest had a
place in the court's balancing process.

127. Apex Hosiery Co. v. Leader, 310 U.S. 469, 490-93 (1940).
128. Id. at 493-95 n.15.
129. Northern P. Ry. v. United States, 356 U.S. 1, 4 (1958).
130. R. BoRK, THE ANTITRUST PARADOX 66 (1978). See also Reiter v. Sonotone

Corp., 442 U.S. 330, 343 (1979).
131. 310 U.S. 469 (1940).
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of goods and services, all of which had come to be regarded
as a special form of public injury.132

The Per Se Rule Against Price Fixing and Its Exceptions

The case law evolving from the Sherman Antitrust Act has de-
veloped two tests with which to judge unreasonable restraints of
trade, the per se test and the Rule of Reason test.133 Courts have tra-
ditionally followed a process of classification which allows them to
analyze specific restraints under one of these two categories.134

Under the Rule of Reason the court conducts an elaborate his-
torical and market analysis of the particular restraint to determine
whether it results in an unreasonable restraint of trade.135 The Rule
of Reason was first developed by Chief Justice White in 1911 in Stan-
dard Oil Co. v. United States,136 and given its most familiar delinea-
tion in 1918 by Justice Brandeis in Chicago Board of Trade v. United
States.1

37

The Rule of Reason approach was adaptable to the individual
case and ensured that an activity would not be invalidated unless it
created the negative competition that was sought to be prevented by
the antitrust laws. The Supreme Court began to recognize, however,
that under certain situations, the probability that a given restraint is
anti-competitive is so high that it can be classified as illegal per se
without conducting an elaborate inquiry under the Rule of Reason.' 3

This per se concept most likely originated in United States v. Trenton
Potteries Co.,139 where the court stated that "[a]greements which cre-
ate such potential [monopoly] power may well be held to be in them-
selves unreasonable or unlawful restraints, without the necessity of
minute inquiry whether a particular price is reasonable or unreason-
able."'14 In the area of price fixing141 the notion of classifying a re-
straint as a per se violation of the Sherman Act has been well-
established. In the early years of antitrust history the courts uni-
formly held that all forms of price fixing were a per se violation of

132. Id. at 493.
133. Von Kalinowski, The Per Se Doctrine-An Emerging Philosophy of Antitrust

Law, 11 UCLA L. REv. 569, 569-70 (1963-64).
134. See id.
135. Id. at n.3.
136. 221 U.S. 1 (1911). See also id.
137. 246 U.S. 231 (1918). See also Von Kalinowski, supra note 133, at 569-70, and

text at note 174 infra.
138. Northern P. Ry. v. United States, 356 U.S. 1, 4 (1958). See also Broadcast Mu-

sic, Inc. v. CBS, Inc. 441 U.S. 1, 19-20 (1979).
139. 273 U.S. 392 (1927).
140. Id. at 397-98. See also Von Kalinowski, supra note 133, at 571-73.
141. The focus of this analysis is specifically on price fixing. In other areas courts

may not be as willing to adopt a per se approach.
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the Sherman Act.142 By 1940, the Supreme Court in United States v.
Socony-Vacuum Oil Co.,143 said that "for over forty years this Court
has consistently and without deviation adhered to the principle that
price fixing agreements are unlawful per se under the Sherman
Act."144

Problems arose, however, when the strict rules of the Socony
test were applied to price restrictions which did not fit into the tradi-
tional antitrust mold. Although the per se rule prevented anticompe-
titive price fixing from escaping the reach of the antitrust laws, its
infeasibility led to the invalidation of conduct falling outside the
scope of the purposes of antitrust legislation. 145 In response to the ri-
gidity of the per se rule, the court has developed three exceptions to
it: The judicial inexperience exception; the procompetitive exception;
and the noncommercial exception.146 When these exceptions are uti-
lized, the court analyzes the restraint under the Rule of Reason
analysis.

147

The judicial inexperience exception to the per se rule has been
applied to both commercial and noncommercial cases. For instance,
in United States v. Topco Associates, Inc.,148 the court recognized a
judicial inexperience exception to per se classification by stating that
"it is only after considerable experience to certain business relation-
ships that courts classify them as per se violations of the Sherman
Act."'1 49 Similarly in Broadcast Music, Inc. v. CBS,15° the court again
made reference to the judicial inexperience exception in a commer-
cial case by holding that the per se test should not apply to the blan-
ket copyright licenses which the court had never examined before.' 5 '

The case of Warner Amex Cable Communications v. A.B.C Inc.
recognized the judicial inexperience exception in a noncommercial

142. Arizona v. Maricopa County Medical Soc'y, 457 U.S. 332, 345-47 (1982) (citing
United States v. Trenton Potteries Co., 273 U.S. 392, 397-98 (1927)).

143. 310 U.S. 150 (1940).
144. Id. at 218. See Maricopa, 457 U.S. at 345.
145. Maricopa, 457 U.S. at 344-57.
146. See i& See also Broadcast Music, Inc. v. CBS, Inc., 441 U.S. 1, 8-9 (1979), where

the Court stated that categorizing something as per se price fixing is a difficult task.
The Court in Maricopa presented cases before Socony in which a per se rule against
price fixing was firmly established. Then the Court continued by referring to those
examples where the per se rule would not apply even though price fixing was present.
These exceptions to the per se rule dictate that a Rule of Reason analysis is preferred.
In Maricopa, the Court first discussed the noncommercial exception. 457 U.S. at 348-
49. Then the judicial inexperience exception was discussed. Id. at 349-50. Finally, the
procompetitive exception was explained. Id. at 351-56.

147. Maricopa, 457 U.S. at 344-57.
148. 405 U.S. 596 (1972).
149. Id. at 607-08.
150. 441 U.S. 1 (1979).
151. Id. at 9-10.
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context.1 52 In Warner, the court dealt with an NCAA television re-
straint nearly identical to the one in issue in NCAA v. Board of Re-
gents. In deciding against the per se rule, the District Court for the
Southern District of Ohio stated that "a practice that would be de-
clared invalid per se if it occurred in a purely commercial context
should not be subject to a per se rule in the context of singularly in-
tegrated commercial and educational activities with which no court
has had considerable experience.' 15 3

While Broadcast Music mentioned the judicial inexperience ex-
ception, the case was important for its development of the procompe-
titive exception to the per se rule. Broadcast Music stands for the
proposition that simply because a restraint constitutes price fixing in
the literal sense does not mean it constitutes a per se violation.1M

The court addressed this classification problem by stating that, "it is
necessary to characterize the challenged conduct as falling within or
without that category of behavior to which we apply the label 'per se'
price fixing.' '15 5

Rather than apply a literal, simplistic classification rule, the
Broadcast Music test was "whether the effect and ... the purpose of
the practice [was] to threaten the proper operation of our predomi-
nantly free market economy."'i The Broadcast Music Court recog-
nized that some restraints, even though literally price fixing, are
actually procompetitive and thus do not threaten the free market
economy.' 5 7 In Broadcast Music, this procompetitive exception ap-
plied because the restraint was necessary to efficiently market the
product and increase output.im

However, in the recent case of Arizona v. Maricopa County Med-
ical Society, the Court called for the application of a per se rule even
though procompetitive justifications existed for a price fixing agree-
ment. 5 9 The Maricopa Court focused on the specific agreements and
stated that:

The respondents' principal argument is that the per se rule

152. 1980-2 Trade Cas. (CCH) 63,528 at 76,835.
153. Id.
154. 441 U.S. at 8-9.
155. Id. at 9.
156. Id. at 19.
157. Id. at 19-20.
158. Id.
159. 457 U.S. at 357. The price fixing agreement in Maricopa involved the use of

maximum-fee agreements between medical care societies as a competitive alternative
to present health insurance plans. Id. at 339. Member doctors agreed to abide by the
maximum fees which could be charged for medical services. Id. In deciding that such
agreements were per se violations of the Sherman Act, the Court focused on the indi-
vidual agreements themselves rather than on agreements in general within the medi-
cal field. Id. at 339-43.
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is inapplicable because their agreements are alleged to have
procompetitive justifications. The argument indicates a mis-
understanding of the per se concept. The anticompetitive po-
tential inherent in all price-fixing agreements justifies their
facial invalidation even if procompetitive justifications are
offered for some.160

Rather than analyzing restraints in the industry at large, the
court in Maricopa focused on the specific restraint and its effect on
competition. Thus, under Maricopa, if the court determines the spe-
cific restraint will not significantly increase competition, it is not
forced to accept the procompetitive exception to the per se
classification.

While Broadcast Music and Maricopa discuss various exceptions
to the per se classification in the commercial context, other excep-
tions have developed in the noncommercial context. These noncom-
mercial exceptions to the per se classification involve restraints,
otherwise illegal per se, which will be analyzed under the Rule of
Reason because they do not fit tightly into the category of business
activities.

161

In Apex Hosiery Co. v. Leader, the Supreme Court indicated gen-
erally that antitrust laws were designed for the business world.16 2 In
Marjorie Webster Jr. College v. Middle States Association,163 the Dis-
trict of Columbia Circuit Court of Appeals relied on this message in
Apex Hosiery and interpreted it to mean that the Sherman Act was
not "tailored . . .for the noncommercial aspects of the liberal arts
and the learned profession." 164 Relying on Apex Hosiery, again, the
court in Goldfarb v. Virginia State Bar165 implied that even though
the learned professions are not totally excluded from the Sherman
Act, the anticompetitive aspects of such professions might escape per
se classification:

The fact that a restraint operates upon a profession as distin-
guished from a business is, of course, relevant in determin-
ing whether that particular restraint violates the Sherman
Act. It would be unrealistic to view the practice of profes-
sions as interchangeable with other business activities, and
automatically to apply to the professions antitrust concepts
which originated in other areas. The public service aspect,
and other features of the professions, may require that a par-

160. Id. at 351.
161. See generally Note, Antitrust and Non profit Entities, 94 HARv. L.REv. 802

(1981).
162. 310 U.S. 469, 493 (1940).
163. 432 F.2d 650 (D.C. Cir. 1979).
164. Id. at 654. See also Note, supra note 161, at 807.
165. 421 U.S. 773 (1975).

1985]



CREIGHTON LAW REVIEW

ticular practice, which could properly be viewed as a viola-
tion of the Sherman Act in another context, be treated
differently.16
The implication of Goldfarb is that the presence of noncommer-

cial justifications will allow the restraint to escape per se classifica-
tion and receive Rule of Reason treatment.16 7 This exception to per
se classification as developed in Goldfarb can be contrasted with the
Court's approach in National Society of Professional Engineers v.
United States,'6s where the Court decided to apply the Rule of Rea-
son analysis to a price restraint found within a Profession's Canon of
Ethics.16 9 Although the Professional Engineers Court avoided the
per se classification and applied the Rule of Reason analysis, it made
clear that noneconomic factors should not be analyzed under either
the per se or Rule of Reason tests. According to the Court, it is not
the purpose of either test "to decide whether a policy favoring com-
petition is in the public interest, or in the interest of the members of
an industry.'

170

In Maricopa the Court noted however, that public interest and
noncommercial justifications for a restraint may have a place in the
classification process. Because respondents did not raise these justifi-
cations, the Court did not have an opportunity to balance any non-
commercial or public interest justifications in its per se test.171

Maricopa implies, however, that if these justifications were properly
presented they could have been considered when deciding the per se
classification issue.172 Even with the Maricopa implication, it is still
unclear what role noncommercial factors will play in dedicing the
per se classification issue.

The Rule of Reason Analysis: The Role of Noncommercial
Justifications

When a court declines to apply the per se test in favor of a Rule
of Reason analysis, it is important to understand what role procompe-
titive and noncommercial justifications will serve under such an anal-
ysis. Courts have used the existence of procompetitive or
noncommercial justifications to carve out exceptions to the tradi-
tional per se classification scheme. In the same way procompetitive

166. Id. at 788-89 n.17. See Note, supra note 161, at 807. The implications to be
drawn from the Goldfarb footnote are that the existence of noncommercial justifica-
tions may be analyzed under the Rule of Reason test.

167. See Note, supra note 161, at 809.
168. 435 U.S. 679 (1978).
169. Id. at 686-87.
170. Id. at 692.
171. 457 U.S. at 349.
172. Id.
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and noncommercial justifications have at times been considered
under the Rule of Reason test.

The procompetitive justification has clearly found its way into
the Rule of Reason analysis. The Rule of Reason analysis as devel-
oped by Chief Justice White in Standard Oil v. United States ad-
vanced public policy reasons to justify "treating as illegal all
contracts or acts which were unreasonably restrictive of competitive
conditions."' 73 Justice Brandeis, in Chicago Board of Trade v. United
States, expanded upon the Standard Oil criteria and indicated that
procompetitive justifications are analyzed under the Rule of Reason:

Every agreement concerning trade, every regulation of
trade, restrains. To bind, to restrain, is of their very essence.
The true test of legality is whether the restraint imposed is
such as merely regulates and perhaps thereby promotes
competition or whether it is such as may suppress or even
destroy competition. To determine that question the court
must ordinarily consider the facts peculiar to the business to
which the restraint is applied; its condition before and after
the restraint was imposed; the nature of the restraint and its
effect, actual or probable. The history of the restraint, the
evil believed to exist, the reason for adopting the particular
remedy, the purpose or end sought to be attained, are all rel-
evant facts.174

Clearly, procompetitive justifications of restraints play a critical role
under the Rule of Reason analysis.

In National Society of Professional Engineers v. United States,
the Court relied on Standard Oil and indicated that throughout anti-
trust history the function of the Rule of Reason was "to form a judg-
ment about the competitive significance of the restraint."'175

However, in making this judgment about competition, the court in
Standard Oil emphasized only the economic aspects of competi-
tion.176 Similarly, the Court in Professional Engineers confined its
inquiry to the positive and negative impacts on competition and re-
fused to look at noncommercial aspects:

In either [rule, per se or Rule of Reason], the purpose of the
analysis is to form a judgment about the competitive signifi-
cance of the restraint; it is not to decide whether a policy
favoring competition is in the public interest, or in the inter-
est of the members of an industry. Subject to exceptions de-
fined by statute, that policy decision has been made by the

173. 221 U.S. at 58.
174. 246 U.S. at 238.
175. 435 U.S. at 692.
176. Id. at 690-91 n.16.
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Congress.177

Thus it seems that at both the per se and the Rule of Reason
stage, Professional Engineers would dictate that the court focus on
economic, procompetitive justifications. At neither stage will a court
examine noncommercial justifcations.

However, in other cases noncommercial justifications for re-
straints have been advanced and analyzed somewhat differently. In
Apex Hosiery the Court indicated that noncommercial aspects of cer-
tain industries are difficult to treat under traditional economic analy-
sis. 178 The Court in Goldfarb relied on the language of Apex Hosiery
and indicated that the public interest and noncommercial aspects of
restraints on professions be given special treatment under antitrust
analysis.179 This special treatment was demonstrated in two ways;
first, the restraint was taken out of the per se classification, and sec-
ond, consideration was given to the noncommercial justifications of
the restraint under the Rule of Reason analysis.180

Thus noncommercial justifications were relied on in Goldfarb at
both the per se and the Rule of Reason stage. The presence of non-
commercial factors seemed to take the case out of per se classifica-
tion, and then these same noncommercial factors were specifically
analyzed under the Rule of Reason analysis. A sharp contrast exists
between Goldfarb and Professional Engineers concerning the role of
noncommercial justifications at both levels of analysis. The court in
Hennessey v. NCAA also recognized that since noncommercial aspects
were involved, a per se test was inappropriate.' 8 ' Under the Rule of
Reason, these same noncommercial justifications were considered
under the court's balancing test.18 2

Similarly in Warner Amex Cable Comm. v. ABC, Inc., the court
conducted a Rule of Reason analysis and considered the NCAA's

177. Id. at 692. See Note, supra note 161, at 810 for the proposition that the Profes-
sional Engineers decision has restricted the special treatment given to nonprofits
under the Rule of Reason analysis. See also Broadcast Music, 441 U.S. at 1. In Broad-
cast Music, the Supreme Court remanded the case to the district court for it to apply
the Rule of Reason analysis. Id. at 24-25. On remand, the district court agreed with
Professional Engineers that a balance between procompetitive effects determines
whether the Rule of Reason analysis has been satisfied. C.B.S. v. American Soc'y. of
Composers, Authors & Publishers, 620 F.2d 930, 934 (2d Cir. 1980). The court deter-
mined that the procompetitive aspects of the restraint outweighed the anticompetitive
ones and thus upheld the restraint. Id. at 939. The Court in Broadcast Music did not
have public interest or noncommercial justifications before it and, thus, limited its
competition inquiry to the economic aspects.

178. See text at notes 162-164 supra.
179. See notes 165 and 166 and accompanying text supra.
180. See notes 165-167 and accompanying text supra.
181. 564 F.2d at 1151-52.
182. Id. at 1151-54. Note, supra note 161, at 809-10.
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noncommercial goals in its balancing process, stating that "[t]here is
nevertheless a genuine public interest in development of new tech-
nology .... Against that interest must be balanced the public inter-
ests in protection of private contractual rights and preservation of
amateur athletics within higher education. '1 83 However after analyz-
ing the case law, it is still unclear to what extent the same factors
which took a case out of the per se test can be considered when ap-
plying a Rule of Reason analysis.

ANALYSIS

The NCAA as an amateur, educational organization, does not fit
well into the traditional antitrust analysis as applied by the court in
National Collegiate Athletic Association v. Board of Regents of the
University of Oklahoma. By viewing the NCAA as a profit-oriented
economic entity, the Court struggled in an effort to make sense out
of both the per se and Rule of Reason tests.

Justice White's dissent explained that the majority erred by:
first, failing to recognize the NCAA's role in promoting amateur ath-
letic competition as an integral part of the process of higher educa-
tion;i s 4 second, treating the NCAA television plan as a "purely
commercial venture"; l s 5 and third, applying a traditional antitrust
analysis in which "the Court traps itself in commercial antitrust rhet-
oric and ideology and ignores the context in which the restraints
have been imposed."' 86

This Note in no way implies that the NCAA and its individual
universities have no interest in commercial activities. Clearly, each
university is concerned about making its ventures profitable, and the
NCAA is similarly interested in the economic success of all teams.'8 7

However, the NCAA holds other noncommercial goals as superior to
the less important profit motive.188 The Court erred by failing to rec-
ognize the priority which the NCAA attributes to its noncommercial
purposes.189

In analyzing the NCAA television plan, the Court outwardly ap-
plied traditional economic-oriented antitrust tests at both the per se
and Rule of Reason stages. At the per se level, however, the Court
actually considered noncommercial justifications within its commer-

183. 1980-2 Trade Cas. (CCH) 63,528 at 76,838-39.
184. 104 S. Ct. at 2971-72 (White, J., dissenting) (citing Association for Intercollegi-

ate Athletics for Women v. NCAA, 558 F. Supp. 487, 494 (D.D.C. 1983)).
185. Id. at 2971 (White, J., dissenting).
186. Id. at 2974 (White, J., dissenting).
187. See Gulland, supra note 91, at 719.
188. See 104 S. Ct. at 2971-72 (White, J., dissenting).
189. See text at notes 91-92 supra.
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cial (procompetitive) exception to the per se classification. Then
under the Rule of Reason, the Court shifted to a purely economic-
oriented analysis as adopted in Professional Engineers and the Court
disregarded the same noncommercial factors considered under the
per se test. The courts failure to balance noncommercial factors
under the Rule of Reason was inconsistent with Goldfarb and left the
two tests in an uncertain state.

Noncommercial Factors and the Procompetitive Exception

The Supreme Court was faced with a restraint unique to anti-
trust law which it could have justified by either adopting or rejecting
a per se classification. The Court unequivocally rejected a per se
analysis in favor of the Rule of Reason test.19° It discussed four pos-
sible reasons for rejecting the per se test and adopted a commercial
oriented exception that allowed the Court to avoid relying upon non-
commercial justifications.' 9 ' However, a clear reading of this com-
mercial exception reveals that it encompasses both commercial and
noncommercial justifications. In essence, the Court properly rejected
a per se test for both commercial and noncommercial reasons even
though it labeled it a purely commercial exception.' 92

The Court relied on the commercially oriented procompetitive
exception to per se classification adopted in GTE and Broadcast Mu-
sic.19 s The procompetitive aspect of NCAA regulations in general

190. 104 S. Ct. at 2960.
191. Id. at 2960-61. The Supreme Court discussed four possible reasons for not ap-

plying the per se test: 1) judicial inexperience; 2) the nonprofit nature of the NCAA;
3) the Court's respect for the NCAA; and 4) a commercially oriented justification for
the restraint. The Court did not base its decision on the first three noncommercial
reasons but rather relied on the commercial justification for not applying the per se
rule. Id.

192. 104 S. Ct. at 2960-62. Note that the court specifically rejected three exceptions
which on their face would have allowed consideration of noncommercial factors. See
text at notes at 212-218 infra. Then when the Court developed the procompetitive ex-
ception they relied upon the Broadcast Music and GTE cases, and phrased such excep-
tion in commercial rhetoric. However, within this procompetitive commercial
exception, the Court looked at NCAA restraints in general and recognized noncom-
mercial goals of the NCAA in numerous ways. First, the Court recognized that the
NCAA markets on the field competition as opposed to commercial competition. Sec-
ond, the Court noted that college football was a different brand of football than profes-
sional football because of its identification with a strong academic transaction. Third,
the Court admitted that the amateur nature of college football was important to the
NCAA, and that the integrity of the product had to be protected through the use of
mutually agreed upon rules and regulations. Finally, the Court admitted that the
great majority of the NCAA's rules and regulations actually did serve to protect the
unique nature of amateur football. Though the Court did not directly balance noncom-
mercial factors, such factors were considered in applying the procompetitive exception
to the NCAA.

193. Id. at 2961-62. See also text at notes 156-158 supra. (When referring to the
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was recognized by the Court to be similar to the procompetitive ex-
ceptions as recognized in Broadcast Music and GTE.i94 In Broadcast
Music the use of a joint-selling arrangement produced procompetitive
efficiencies and thus avoided the per se rule.' 95 In GTE a selling re-
straint actually enhanced marketwide competition and was also as-
sumed procompetitive. 196 In a similar manner, restraints imposed by
the NCAA are necessary for the very existence of amateur football
in the marketplace and in this respect the Court concluded such re-
straints were procompetitive. 197 Both athletes and consumers benefit
from the procompetitive effect.198

While the procompetitive exception involves an economic-ori-
ented analysis, noncommercial aspects flow from its application. The
Court applied the Broadcast Music exception to a sports league situa-
tion and stated that the per se analysis did not apply because the
NCAA makes up an "industry in which horizontal restraints on com-
petition are essential if the product is to be available at all."' 99 The
Court recognized that the educational and amateur characteristics of
NCAA football make it a uniquely attractive product.200

In order to preserve the integrity of this product, certain restric-
tions must define and restrict the game's "on the field competi-
tion."'20 1 The Court noted that this process of restricting horizontal
on the field competition preserves the NCAA's educational and ama-
teur features and also differentiates college football from profes-
sional sporting events.20 2 While the Court adopted an economic
procompetitive exception to the per se rule, the application of such

procompetitive exception as being a commercial test, it must be recognized that non-
commercial factors are usually not balanced into the Court's analysis).

194. Id.
195. 441 U.S. at 18-23. In Broadcast Music, the American Society of Composers,

Authors, and Publishers issued blanket licenses to copyrighted musical compositions
for a certain designated fee. Id. at 4-6. Such licenses gave the licensee a right to per-
form these compositions as often as desired for a stated period of years. Id. Since this
joint selling arrangement was extremely efficient at increasing output, the Court la-
beled it as falling within a procompetitive exception to the per se rule. Id. at 18-25.

196. 433 U.S. at 51-57. In GTE, the respondents set out to improve their share of
the market by limiting the number of retail franchises in given areas and requiring
that all franchisees sell GTE products exclusively while in that area. Id. at 37-40. Be-
cause these restraints actually increased GTE's share of market competition, they were
regarded as falling within a procompetitive exception. Id. at 51-59.

197. 104 S. Ct. at 2961. See also text at notes 50-53 supra.
198. Id. The Court stated: "In performing this role, its actions widen consumer

choice-not only the choices available to sports fans but also those available to ath-
letes--and hence can be viewed as procompetitive."

199. Id.
200. Id.
201. Id. While this is not the language of the Court, it is necessary to differentiate

competition between teams from competition in an economic sense.
202. Id.
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an exception clearly recognized an additional type of noncommercial
competition-on the field competition. This procompetitive excep-
tion similarly took into account all three of the NCAA's noncommer-
cial justifications for the restraint: amateurism, education, and
antiprofessionalism. 20 3 Under this procompetitive exception, the
NCAA's restraints seemed to benefit from a presumption of validity.

While the Court was correct in not applying a per se analysis, it
failed to distinguish the Maricopa precedent which would have called
for per se classification of the NCAA television plan. In Maricopa
the Court focused its attention primarily upon the specific restraint
involved rather than on the nature of restraints in general within the
industry.204 Since the particular restraint was anticompetitive, the
Court classified it as a per se violation.20 5 In NCAA, however, the
Court's per se analysis focused not upon the specific television re-
straint but upon NCAA restrictions in general.2° 6 The Court found
that NCAA restrictions in general were not per se violations, yet,
easily found that the NCAA television plan constituted price fixing
in that it was a "naked restraint" on trade.20 7 Had the Court relied
upon Maricopa and focused upon the specific television restraint it
most likely would have found a per se violation of the Sherman Act.
With both NCAA and Maricopa as precedent, it is unclear whether
the per se test concentrates on the particular restraint in controversy
or upon general restraints of the industry as a whole.

Noncommercial Exceptions to the Per Se Classification

What is clear, however, is that the Court's decisions in both Mar-
icopa and NCAA seem to allow for noncommercial justifications to
seep into the per se classification issue either directly or indirectly.
In Maricopa the Court implied that noncommercial justifications
could have directly been considered at the per se stage.208 Similarly,
in NCAA the Court indirectly balanced noncommercial justifications
within its commercial procompetitive exception to the per se rule.2 °9

203. Id. These justifications parallel the NCAA's underlying purposes. See text at
note 91 supra.

204. 457 U.S. at 335-36. See also text at notes 159-161 supra.
205. Id. at 355-57.
206. 104 S. Ct. 2962 The Court mentioned "that the great majority of the NCAA's

regulations enhance competition among member institutions." Id. The Court also rec-
ognized that, because of the nature of the competition to be marketed, "[a] myriad of
Rules affecting such matters as the size of the field, the number of players on the
team, and the extent to which physical violence is to be encouraged or proscribed, all
must be agreed upon. Id. at 2961.

207. Id. at 2962-65.
208. See text at notes 171-172 supra.
209. 104 S. Ct. at 2960. See notes 191-203 and accompanying text supra.
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The Court in NCAA followed the rationale of Maricopa by consider-
mng noncommercial factors indirectly. Still, it was not willing to go so
far as to specifically allow for a noncommercial exception to the per
se rule.

Thus, while the Court properly considered the NCAA's noncom-
mercial aspects within its procompetitive commercial exception to
the per se rule, it refused to adopt several feasible noncommercial ex-
ceptions.210 The Court's overall economic antitrust analysis, as
demonstrated by its Rule of Reason analysis, precluded reliance upon
noncommercial exceptions. 21 '

The Court did not rely upon the judicial inexperience exception
to per se classification.21 2 In Warner, however, the district court ana-
lyzed a nearly identical NCAA television plan and utilized the judi-
cial inexperience exception.213 The Warner court noted that the
NCAA engages in "singularly integrated commercial and educational
activities with which no court has had considerable experience. '214

The Supreme Court's nonreliance on the judicial inexperience excep-
tion in NCAA, indicates that the Court considered the NCAA re-
straint to be a purely commercial one.

Similarly the Court did not rely on the Goldfarb nonprofit ex-
ception to per se classification, which would seem to be logically ap-
plicable to the NCAA television plan.21 5 By refusing to apply the
Goldfarb exception to a case where it most clearly fit, the Court rein-
forced its economic approach and left the Goldfarb exception in an
unpredictable state.21 6 Clearly the implication of Maricopa would
have allowed the Court use the Goldfarb rationale and consider non-
commercial factors at the per se level.217 The reliance on Goldfarb
would have recognized noncommercial factors at the per se stage, and
there would have been no question but to balance these same non-
commercial factors in the Rule of Reason.

Finally, the court claimed that its respect for the NCAA's role in
promoting intercollegiate amateur athletics was not the reason for
avoiding a per se classification.218 As with the nonprofit exception,
for the Court to admit something as speculative as this would have
been inconsistent with its general economic approach to the NCAA.

210. See note 191 supra.
211. 104 S. Ct. at 2977-79 (White, J., dissenting).
212. Id. at 2960.
213. 1980-2 Trade Cas. (CCH) 63,528 at 76,835 (exact same plan).
214. Id.
215. 104 S. Ct. at 2960.
216. Id.
217. See text at notes 208-209 supra.
218. 104 S. Ct. at 2960.
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The so-called "amateurism exception" to per se classification seems
logical in light of the NCAA's noncommercial purposes.

NCAA's Heavy Burden of Proof Under the Rule of Reason

When the Court finally applied the Rule of Reason analysis it no
longer focused on the nature of the NCAA but, rather, concentrated
upon the specific television restraint.219 Under the Rule of Reason,
the Court also seemed to change the focus of its inquiry. Noncom-
mercial aspects of the NCAA were looked at under the procompeti-
tive exception to the per se rule,220 but under the Rule of Reason a
traditional, economic, antitrust analysis was applied.221 While the
Court claimed to have considered the NCAA's justifications for the
television plan, the economic analysis applied foreclosed any sincere
effort towards taking into account such justifications.

In fact, under the Rule of Reason, the Court imposed an onerous
burden of proof upon the NCAA to justify its television restraint.222

By relying on the district court's analysis, the Court determined that
the television plan "on its face constitutes a restraint upon the opera-
tion of a free market."223 The Court then concluded that "under the
Rule of Reason, these hallmarks of anticompetitive behavior place
upon [the NCAA] a heavy burden of establishing an affirmative de-
fense which completely justifies this apparent deviation from the op-
erations of a free market."224

One reason for the imposition of a heavy burden of proof on the
NCAA was the Court's deferential reliance upon the district court's
fact findings concerning both the character of the specific television
restraints and the nature of the NCAA in general.225 The district
court applied an economic analysis.226 As to the nature and purposes
of the NCAA, the district court downplayed the NCAA's educational
and amateur function by referring to both the NCAA and higher ed-
ucation as a big business primarily existing for big business pur-
poses.227  Again, while business considerations exist, they are

219. Id. at 2962-71.
220. See text at note 203 supra.
221. 104 S. Ct. at 2974 (White, J., dissenting).
222. See text at note 62 supra.
223. 104 S. Ct. at 2967.
224. Id.
225. See text at notes 60-66 supra.
226. See text at notes 28-35 supra.
227. 707 F.2d at 1163-65 (Barrett, J., dissenting). Judge Barrett criticized the trial

court's economic analysis by stating:
I believe that the trial court disregarded the purposes and objectives of

the NCAA as set forth in Hennessey, supra. Instead of recognizing the NCAA
goal of fostering balanced amateur competition among the respective division
colleges and universities, the trial court viewed intercollegiate football compe-
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secondary to more fundamental noncommercial goals.
2 2 8

As to the specific NCAA television plan, the Court constantly de-
ferred to the district court's fact findings. 229 The district court found
such a plan anticompetitive because it: (1) reduced output; (2) artifi-
cially fixed prices; (3) curtailed consumer preference; and (4) offered
no procompetitive justifications. 230 Similarly, the district court stated
that the "express purpose of the NCAA television controls is to max-
imize football resources of member institutions."'231 The Court's reli-
ance on this economic analysis foreclosed consideration of
noncommercial justifications under the Rule of Reason.

By relying on the district court's findings, the Court in effect la-
beled the NCAA restraint as illegal before it even conducted the
Rule of Reason analysis. Under the Rule of Reason the NCAA was
not able to overcome its burden of proof.232 In Warner the district
court analyzed a near identical NCAA television restraint and con-
cluded that "the declaration of invalidity should not be made in ad-
vance of analysis dictated by the Rule of Reason.123 3

In essence the Court's economic Rule of Reason analysis de-
clared the NCAA restraint as illegal from the start. Under the per se
test, noncommercial aspects of the NCAA were considered even
though a commercial test was adopted. However, under the Rule of
Reason, noncommercial justifications were eliminated. The Court
under the Rule of Reason, ignored the same factors which were in-
strumental in resolving the per se issue.234

Professional Engineers and the Relevance of Noncommercial Factors

The Court's Rule of Reason analysis was based upon the ration-
ale of the Professional Engineers case, which forbids consideration of
noncommercial factprs.235 Under Professional Engineers the Rule of

tition not only as a business, but as a 'pot of gold' business for these colleges
and universities which have consistently recruited top athletes in keeping
with their institutional priority of attaining athletic excellence.

Id. at 1165.
228. 104 S. Ct. at 2973 (White, J., dissenting).
229. Id. at 2962-70 (revealing the numerous references to the district court's find-

ings of fact).
230. 546 F. Supp. at 1318-19.
231. Id. at 1289. While this may be one of the purposes of the television plan, the

express purposes for such plan indicate that economics is only a secondary purpose.
The primary purpose of the NCAA in its television plan is to preserve amateurism,
promote educational programs, and avoid professionalism. See text at note 18 supra.

232. 104 S. Ct. at 2971.
233. 1980-2 Trade Cas. (CCH) 63,528 at 76,835.
234. See Note, supra note 161, at 810-11.
235. 104 S. Ct. at 2962. Note that the Court relied upon Professional Engineers as

the basis for imposing a burden of proof on the NCAA under the Rule of Reason. Id.
at 2967. See also text at notes 59-62 supra.
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Reason test is designed "'to form a judgment about the competitive
significance of the restraint.' ",236 However, only commercial and eco-
nomic aspects of competition are to be balanced.237 In NCAA the
Court limited its Rule of Reason analysis to commercial considera-
tions and by following the Professional Engineering precedent was
able to justify not considering noncommercial factors.

Applying the Professional Engineers test, the court analyzed the
NCAA's three proffered procompetitive justifications. The first
procompetitive argument addressed by the Court involved the Broad-
cast Music unattainable efficiencies justification.238 The argument
advanced by the NCAA was that its television plan allowed NCAA
football to be marketed more effectively and was therefore procom-
petitive.23 9 The Court rejected this argument largely due to the fact
that "[t]he District Court did not find that the NCAA's television
plan produced any procompetitive efficiencies which enhanced the
competitiveness of college football television rights. '240 Rather the
Court noted that if any procompetitive justifications existed under
the plan, then prices would decrease and output increase.241 Since
neither occurred, the NCAA"s efficiency argument failed.

Both the district court and Supreme Court noted that since
"broadcasting rights to college football constitute a unique product
for which there is no ready substitute, there is no need for collective
action in order to enable the product to compete against its nonexis-
tent competitors."242 This argument assumes that college football is
unique enough that competition from other substitutes is impossible.
Justice White astutely points out, however, that it is the maintenance
and preservation of this quality product rather than the product itself
that makes it unique and that without such protection college foot-
ball would deteriorate and have to compete with other forms of
entertainment.

243

Neither the district court nor the Supreme Court properly ad-
dressed the notion that the television plan actually maintains the
quality of college football and is therefore essential if the uniqueness
of the product is to continue. Even without considering noncommer-
cial aspects, Justice White proposed that the NCAA does have a

236. Id. at 2962 (citing Professional Engineers, 435 U.S. at 692).
237. See text at notes 175-177 supra. See also Gulland, supra note 91, at 727-29

("the Supreme Court in Professional Engineers implicitly forbade consideration of val-
ues of education or amateurism." Id. at 727.).

238. 104 S. Ct. at 2967.
239. Id.
240. Id.
241. Id.
242. Id. at 2968.
243. Id. at 2976-77 (White, J., dissenting).
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procompetitive justification for its television restraint.244 The burden
of proof imposed upon the NCAA and the level of deference paid to
the district court, however, did not allow the majority to properly
consider this argument.2 45

The second procompetitive argument addressed by the Court
deals with the NCAA's interest in protecting live gate attendance
from the adverse effects of televised games.246 The Supreme Court
quickly disposed of this argument by relying on the district court's
finding that in today's market, gate attendance is not affected by live
television games.247 While this may be true, the Supreme Court's re-
liance on the district court's conclusion prevented even a valid assess-
ment of this justification.

The final procompetitive argument addressed by the Court, the
NCAA's competitive balance justification, is similar to the argument
used by the Court to avoid applying the per se rule.2 48 Both argu-
ments center around the idea that the competitive balance between
college football teams must be preserved in order to "enhance public
interest in intercollegiate athletics. ' 249 The Court stated that NCAA
regulations could be seen as procompetitive if the effect of equalizing
competition between teams actually "maximize[d] consumer demand
for the product. ' '25 °

The Supreme Court again relied upon the district court's find-
ings of fact and quickly disposed of this justification on two grounds.
First, the Court stated that the competitive balance interest "is not
related to any neutral standard or to any readily identifiable group of
competitors."2 51 Second, the Court noted that since more games will
be televised without the restraint consumer demand for the product
is not served.2 52 Both of these grounds indicate that the district court
and the Supreme Court misconstrued the NCAA's best procompeti-
tive argument.

The competitive balance argument is related to a neutral stan-

244. Id.
245. See text at notes 222-231 supra.
246. 104 S. Ct. at 2968-69.
247. Id.
248. Id. at 2969-70.
249. Id. at 2969. In deciding whether to apply a per se rule to the NCAA television

plan, the Court assumed that most of the NCAA's regulations required a certain de-
gree of cooperation and were justified. However, when the Court analyzed the specific
television plan, it seemed to assume that no cooperation was needed because unlimited
television exposure posed no threat to NCAA goals and purposes. Id. at 2969-70. The
dissent, on the other hand, indicated that unlimited television coverage did threaten
NCAA goals. Id. at 2972-73.

250. Id. at 2970.
251. Id.
252. Id.
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dard of protecting the long-range existence and equality among
smaller football competitors.253 While this effect upon smaller, less
competitive schools involves some speculation, it clearly is one of the
NCAA's concerns. 2-4 For the Court to say that "the television plan is
not even arguably tailored to serve such an interest," reveals that the
burden of proof imposed upon the NCAA was severe.2 55

Similarly, while it is true that more games will be televised with-
out these restraints, the NCAA argues that smaller schools will ap-
pear on television fewer times, due to the power-elites' dominance in
the television area.2M In the short run this result may not be damag-
ing, but in the long run it could eventually lead to such an inequality
of competition that consumer demand for the product will decrease.
The Court's analysis in this area indicates its economic approach to
the Rule of Reason.257

, The present television plan assured that a certain minimum
number of smaller schools would appear on television.25S The
smaller schools' programs depend not only on the television revenue
but also on the exposure provided by live telecasts. Without such
protection the fear is that their programs will deteriorate and eventu-
ally the strength of competition within college football will likewise
decrease.259 Consumer interest in college football will decrease when
the competitive element which makes it popular is gone. The NCAA
television plan preserves this competitive balance and thus more
fully satisfies consumer interest.26°

Of the three procompetitive arguments discussed by the Court,
the efficiency and competitive balance justifications seem most legiti-
mate. Justice White's dissent points out that the NCAA plan could
be justified as procompetitive solely on a commercial basis, without
having to look at noncommercial justifications. 26 ' The Court, how-
ever, placed a heavy burden of proof on the NCAA and similarly paid
great deference to the lower court's traditional antitrust rubric.

253. Id. at 2972 (White, J., dissenting). See text at notes 100-103 supra.
254. Id. at 2972-73 (White, J., dissenting).
255. Id. at 2970.
256. See note 101 supra.
257. The Court stated that "[plerhaps the most important reason for rejecting the

argument that the interest in competitive balance is served by the television plan is
the District Court's unambiguous and well supported finding that many more games
would be televised in a free market than under the NCAA plan." 104 S. Ct. at 2970.
The Court seemed to focus exclusively upon an economic analysis by limiting its dis-
cussion to which alternative would produce the greatest number of televised games.

258. See text at notes 16-17 supra.
259. 104 S. Ct. at 2975 (White, J., dissenting).
260. Id. at 2976-77 (White, J., dissenting).
261. Id.
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These two factors blurred the Supreme Court's analysis of the
NCAA's commercial, procompetitive justifications.

Goldfarb or Professional Engineers?

The Court in Professional Engineers concentrated on competi-
tion in the marketplace.2 6 2 This commercial slant was more justifi-
able based on the rationale that the engineering profession is truly
consumer-oriented. 263 Engineering is profit-oriented and as such con-
sumer welfare is very important. However, consumer welfare does
not form the basis for the existence of intercollegiate amateur athlet-
ics.264 NCAA athletics exist primarily for the benefit of the players
and the entire university. The Court's reliance on traditional eco-
nomic antitrust analysis is most plainly seen when it indicates that
the NCAA restraints must satisfy consumer welfare criteria.265 The
NCAA is naturally concerned with satisfying its television viewers,
but this goal is secondary to numerous noncommercial goals which
concentrate on benefiting the individual players and universities.266

Thus under the Rule of Reason, ultimate fairness to the NCAA re-
quires that Professional Engineers be distinguished, allowing consid-
eration of both commercial and noncommercial justifications.2 67

In his dissent, Justice White argued that the majority failed to
properly regard the NCAA members as educational institutions.26s

Justice White criticized the majority's reliance upon Professional En-
gineers for the proposition that only commercial aspects of the
NCAA can be considered:

The primarily noneconomic values pursued by educational
institutions differ fundamentally from the "overriding com-
mercial purpose of [the] day-to-day activities" of engineers,
lawyers, doctors, and businessmen, . .. and neither Profes-
sional Engineers nor any other decision of this Court sug-
gests that associations of nonprofit educational institutions
must defend their self-regulatory restraints solely in terms
of their competitive impact, without regard for the legiti-
mate non-economic values they promote.269

In Professional Engineers, the Court focused on competition in a
commercial, economic sense.2 70 Under both the per se and Rule of

262. Id. at 2978 (White, J., dissenting).
263. Id.
264. Id. at 2973. See also text at notes 10-12 supra.
265. Id. at 2963-64 (citing Reiter v. Sonotone, 442 U.S. 330, 343 (1979)).
266. Id. at 2973 (White, J., dissenting).
267. Id. at 2978 (White, J., dissenting). See also Gulland, supra note 91, at 728-29.
268. 104 S. Ct. at 2978 (White, J., dissenting).
269. Id.
270. See text at note 177 supra.
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Reason tests of Professional Engineers, noncommercial justifications
do not have to be considered. In choosing to first apply a procompeti-
tive exception to per se classification and second to rely on Profes-
sional Engineers Rule of Reason test, the Court in NCAA traps itself
into an economic antitrust framework that is repulsive to noncom-
mercial considerations. Justice White's dissent correctly points out
why Professional Engineers is not applicable.27 1

The rationale advanced by the court in Goldfarb is arguably bet-
ter suited to cases involving the NCAA. In theory the court in NCAA
relied on the Goldfarb rationale at the per se stage. In Goldfarb non-
commercial factors played an important role in deciding against per
se classification.2 72 Similarly noncommercial factors were indirectly
relied on by the Court in NCAA in its decision not to invalidate the
restraints under the per se rule.273 However, whereas the Goldfarb
Court continued to consider noncommercial factors at the Rule of
Reason stage,274 the Court in NCAA relied strongly on Professional
Engineers and refused to balance these noncommercial factors.

Earlier precedent dealing with NCAA regulations indicate that
the Goldfarb rationale is more appropriate than Professional Engi-
neers. In Hennessey noncommercial factors played an important role
first, in taking the case out of the per se classification and second, in
applying the Rule of Reason analysis.275 Finally in Warner Amex, a
case factually similar to NCAA, the lower court relied upon noncom-
mercial factors both at the per se and Rule of Reason stages.276

The majority's error lies in its failure to properly regard these le-
gitimate noncommercial values. Justice White believed that these
noncommercial values should have been considered as a part of the
Court's balancing process under the Rule of Reason.2 77 Justice White
found that when commercial and noncommercial values are consid-
ered, the television restraint is "eminently reasonable. '278 The pur-
pose of this Note has not been to say whether the television restraint
is reasonable or not, but rather to advocate the consideration of both
commercial and noncommercial values in the Court's balancing
under the Rule of Reason. Both factors were considered under the
per se test and consistency dictates the same for the Rule of Reason.

Considering noncommercial factors is also appropriate in light of

271. 104 S. Ct. at 2977-79 (White, J., dissenting).
272. See text at notes 165-167 supra.
273. See notes 191-192 supra.
274. See text at notes 179-180 supra.
275. See text at notes 181-182 supra.
276. See text at note 183 supra.
277. 104 S. Ct. at 2978 (White, J., dissenting).
278. Id.
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the history and purposes of the NCAA. Whereas antitrust law was
designed to attack the negative effects of economic concentration in a
purely commercial context, 279 the NCAA was created for the non-
commercial purpose of promoting amateur sports in an educational
setting.280 To be sure, the NCAA's television restraints produced sig-
nificant economic consequences, but the economic nature of the re-
straint cannot be isolated from the purposes underlying its
forumulation. Assuming that antitrust law should even be directed
to a restraint like that involved in NCAA, it would appear only rea-
sonable that the Court fully examine the noncommercial purposes
supporting the restraint. Although the economic nature of the
NCAA's restraint may have made it suitable for treatment under an-
titrust law, its noncommercial purposes made it unsuitable for the
purely economic rhetoric employed by the Court in its Rule of Rea-
son analysis. By ignoring the noncommercial purposes, the Court in
NCAA divorced antitrust law from its economic basis and subjected a
primarily noncommercial organization to unwarranted scrutiny.

CONCLUSION

In applying a traditional economic-oriented antitrust analysis to
the NCAA, the court struggled with both the per se and Rule of Rea-
son tests. At the threshold, the court seemed to rely upon both com-
mercial and noncommercial reasons in choosing not to apply a per se
classification to the television restraints. However, under the Rule of
Reason analysis, the court changed gears by failing to properly con-
sider the same noncommercial aspects which kept the restraints out
of the Rule of Reason. The court's Rule of Reason analysis was
purely economic-oriented. Thus, the court seemed to conclude that
the same factors which took a restraint out of the per se classification
could not be considered in determining the reasonableness of such a
restraint under the Rule of Reason.

The courts decision to avoid analyzing noncommercial factors
under the Rule of Reason was made in response to the Professional
Engineers case. However, Justice White's dissent properly indicated
that the Professional Engineers rationale was not applicable to a non-
profit, amatuer, educational association like the NCAA. When com-
paring the history and purposes of the NCAA with the history and
purposes of antitrust law, it becomes evident that noncommercial fac-
tors play an essential part of the NCAA tradition and, thus, need to
be included within the Court's Rule of Reason analysis. The extent
to which the Court ignored the nature of the NCAA's functions is re-

279. See notes 127-132 and accompanying text supra.
280. See notes 90-106 and accompanying text supra.
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vealed by the fact that it relied heavily upon the economic oriented
findings of the district court and imposed an onerous burden of proof
on the NCAA under the Court's Rule of Reason analysis. The
NCAA's noncommercial goals of amateurism, education and competi-
tive balance were factors which should have been balanced under the
Rule of Reason. Then if the Court concluded that the television plan
violated the Sherman Act, it could be assured that its decision took
into account all relevant factors. In its strained effort to fit the case
under traditional antitrust analysis, the Court left the per se and
Rule of Reason tests in a confused state.

Robert J. Kirby-'85




