
CONSTITUTIONAL LAW-PRUNING AWAY AT THE PRIVILEGE
AGAINST SELF-INCRIMINATION--Selective Service System v. Min-
nesota Public Interest Research Group, 104 S. Ct. 3348 (1984)

INTRODUCTION

In Selective Service System v. Minnesota Public Interest Re-
search Group,1 the United States Supreme Court determined that the
federal government may deny financial assistance to male college
students who have not complied with the law requiring them to reg-
ister with the Selective Service System.2 The denial was first chal-
lenged by a corporation representing the interests of such college
students3 and later by several students who would in fact be affected
by the new law.4

Section 1113 of the Department of Defense Authorization Act of
19835 denies federal financial assistance under Title IV of the Higher
Education Act of 1965 to male students between the ages of eighteen
and twenty-six who fail to register for the draft.6 The Act was chal-
lenged on the grounds that it constituted a bill of attainder 7 and that
it violated the privilege against self-incrimination granted under the
fifth amendment.8 The Court held that section 1113 was neither a
bill of attainder nor a violation of the fifth amendment privilege
against self-incrimination. 9

This Note examines Selective Service System in light of previous
decisions dealing with bills of attainder and the privilege against self-
incrimination. Part I develops the history of bills of attainder and
the reasons for including their proscription in the Constitution.
Analysis is then directed toward whether the Court followed prece-

1. 104 S. Ct. 3348 (1984).
2. Id. at 3359. 50 U.S.C. app. § 462(f)(1) (1981 & Supp. 1984) provides in pertinent

part: "Any person who is required... to present himself for and submit to registra-
tion. .. and fails to do so... shall be ineligible for any form of assistance or benefit
provided under title IV of the Higher Education Act of 1965 [section 1070 et seq. of
Title 20]".

3. Minnesota Pub. Interest Research Group v. Selective Serv. Sys., 557 F. Supp.
925 (D. Minn. 1983). The court held that the corporation lacked standing to bring an
action to enjoin enforcement of the law. See also note 4 infra.

4. Minnesota Pub. Interest Research Group v. Selective Service Sys., 557 F.
Supp. 923 (D. Minn. 1983).

5. Pub. L. 97-252, 96 Stat. 718, 748 (1982) (amending the Military Selective Ser-
vice Act, 50 U.S.C. app. §§ 451-471a (1983)).

6. Id.
7. Selective Serv. Sys., 104 S. Ct. at 3352. U.S. CONST. art. I, § 9, cl. 3 ("No Bill of

Attainder or ex post facto Law shall be passed.").
8. 104 S. Ct. at 3352. U.S. CONsT. amend. V ("No person shall... be compelled

in any criminal case to be a witness against himself .....
9. 104 S. Ct. at 3359.
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dent in deciding the bill of attainder issue in Selective Service Sys-
tem. Part II deals with the fifth amendment privilege against self-
incrimination. The history of the privilege is presented, showing de-
velopments in the law over the last two hundred years, and then a
comparison is made between prior case law on the subject and the de-
cision in Selective Service System. Once this comparison is made, the
conclusion inevitably to be drawn is that the United States Supreme
Court erred in deciding the self-incrimination issue in the instant
case. Although section 1113 does not directly compel the production
of incriminating information, it does, in effect, allow for indirect eco-
nomic pressure to be brought upon certain individuals, forcing them
to provide information which may be used in subsequent prosecution
for failure to register within the allotted time. As such, it is "com-
pulsion" within the meaning of fifth amendment proscription, and
section 1113 of the Department of Defense Authorization Act should
have been ruled unconstitutional upon that ground.

FACTS AND HOLDING

Selective Service System' 0 involved a' legislative enactment"
which denied federal financial assistance to male students between
the ages of eighteen and twenty-six who failed to register for the
draft.12 Section 1113 amended Section 12 of the Military Selective
Service Act,' 3 the purpose of which was to encourage compliance
with the Selective Service Act.' 4 The legislative history of the
amendment indicated that the "chief purpose of the amendment
[was] to encourage greater compliance with the registration require-
ment;' 5 the amendment was "not meant to punish as many nonre-
gistrants as possible,' 6 but was "based on the principle that it is
fundamentally unfair to allow an individual to benefit from our coun-
try's generous assistance if he is unwilling to contribute to its de-
fense."'1 7 Also underlying the purpose of the amendment was the
notion that the "government has every obligation to see that Federal
dollars are spent in the most fair [sic] and prudent manner
possible."' 8

An action was brought by a nonprofit corporation, which was di-

10. 104 S. Ct. 3348 (1984).
11. Department of Defense Authorization Act of 1983, Pub. L. 97-252, 96 Stat. 718,

748 (1982).
12. 104 S. Ct. at 3351.
13. See note 5 supra.
14. 104 S. Ct. at 3354.
15. 128 CONG. REC. S4945 (daily ed. May 12, 1982) (remarks of Sen. Jepsen).
16. Id.
17. Id.
18. Id. at S4944 (remarks of Sen. Hayakawa).
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rected by college students, to enjoin enforcement of the Act.19 The
corporation was later joined by several anonymous individuals who
fell within the purview of the Act.20

The Act was challenged both as being a bill of attainder and as
compelling the production of incriminating evidence in violation of
the fifth amendment privilege against self-incrimination.21 The
Supreme Court rejected both contentions, finding the Act to be
neither a bill of attainder nor violative of the appellees' privilege
against self-incrimination. 22

Two Justices,23 however, voiced strong opposition to the major-
ity's holding, arguing that the Act as written did in fact violate the
privilege against self-incrimination. 24 Justice Marshall argued that
without Congressional immunity from prosecution for late registra-
tion, section 1113 must be condemned as compelling self-
incrimination.

2 5

BACKGROUND-BILLS OF ATTAINDER

Origins of bills of attainder

"A bill of attainder is (1) a legislative act; (2) imposing punish-
ment; (3) upon a designated person or class of persons; (4) without a
judicial trial. '26 Bills of attainder originated in English common
law27 and were, in essence, enactments exacting the punishment of
death; lesser, non-capital punishments such as imprisonment, confis-
cation of property by the Crown, banishment from the realm, or dis-
enfranchisement were imposed through the medium of a bill of pains
and penalties.28 Both bills of attainder and bills of pains and penal-
ties are forbidden under the United States Constitution.29

19. 104 S. Ct. at 3352. See note 3 and accompanying text supra.
20. Id. at 3351. See note 4 and accompanying text supra.
21. Id.
22. Id. at 3359.
23. Brennan and Marshall, JJ., dissenting.
24. 104 S. Ct. at 3361-71. Justice Marshall also noted an equal protection violation

inherent in the Act. Id. at 3368-71. This Casenote does not address the equal protec-
tion issue.

25. Id. at 3363.
26. Comment, Doe v. Selective Service Systen: The Constitutionality of Condi-

tioning Student Financial Assistance on Draft Registration, 68 MiNN L. REv. 677, 680
(1984) (footnotes omitted). The Court includes these four elements in its declaration
that bills of attainder are prohibited by the Constitution in United States v. Lovett, 328
U.S. 303, 315-16 (1946).

27. Lehmann, The Bill of Attainder Doctrine: A Survey of the Decisional Law, 5
HASTINGS CONST. L.Q. 767, 768 (1978).

28. Id. at 768-70.
29. Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 323 (1866). "Within the meaning

of the Constitution, bills of attainder include bills of pains and penalties." Id.

1985]



CREIGHTON LAW REVIEW

The rationale underlying the constitutional proscription of at-
tainder is two-fold:30 first, the framers of the Constitution sought to
ensure the separation of powers doctrine; and second, without judi-
cial proceedings, an individual affected by a bill of attainder is denied
certain procedural rights that are otherwise afforded in the judicial
setting.31 Judicial analysis of bill of attainder challenges to legisla-
tive acts has focused essentially upon two inquiries, namely, whether
there exists some form of punishment which is inflicted by the act
and whether the act singles out an identifiable person or group of
persons.

3 2

The Supreme Court's first opportunity to construe the bill of at-
tainder clause came in 1866 in the landmark cases of Cummings v.
Missouri 33 and Ex Parte Garland.34 The issue in Cummings was
whether clauses in the second article of the Missouri Constitution
comprised a bill of attainder.35 The clauses required, inter alia, that
in order for priests and clergyman to continue in the exercise of their
professions and be allowed to preach and teach, they take and sub-
scribe an oath that they had not committed certain designated acts.36

In ruling the pertinent provisions of the Missouri Constitution an un-
constitutional bill of attainder, the Court focused on the punishment
element of the oath, noting that, as written, it was not:

Required as a means of ascertaining whether parties were
qualified or not for their respective callings. . . but because
it was thought that the several acts deserved punishment,
and that for many of them there was no way to inflict pun-
ishment except by depriving the parties, who had committed
them, of some of the rights and privileges of the citizen.37

It was held that any deprivation or suspension of any inalienable
right for past conduct constituted punishment within the bill of at-
tainder clause.3 8

The second element of judicial analysis centered around the
specificity element or the legislative designation of a particular indi-
vidual or group.3 9 It was held that the pertinent parts of the Mis-
souri Constitution designated a certain class of individuals based

30. Lehmann, supra note 27, at 777.
31. Id. at 777-79.
32. See generally Annot., 53 L. ED. 2D 1273 (1976).
33. 71 U.S. (4 Wall.) 277 (1866).
34. 71 U.S. (4 Wall.) 333 (1866).
35. Cummings, 71 U.S. (4 Wall.) at 318.
36. Id. at 317. The designated acts referred to were essentially acts of armed hos-

tility to the United States and/or providing shelter to any person so engaged. Id. at
316-17.

37. Id. at 320.
38. Id. at 322.
39. Annot., supra note 32, at 1288.
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upon prior, irreversible acts:40

The framers of the constitution of Missouri knew at the time
that whole classes of individuals would be unable to take the
oath prescribed. To them there is no escape provided; to
them the deprivation was intended to be, and is, absolute
and perpetual. To make the enjoyment of a right dependent
upon an impossible condition is equivalent to an absolute de-
nial of the right under any condition, and such denial, en-
forced for a past act, is nothing less than punishment
imposed for that act.41

The Supreme Court has recognized that legislative designation of
persons or groups of persons could be effected as easily by reference
to past acts as by actually naming those individuals. The Court has
emphasized that the reference must be to past acts which are irre-
versible and therefore make escape from that class impossible.42 The
applicable provisions of the Missouri Constitution, therefore, were
unconstitutional as the Court found legislative infliction of punish-
ment on a designated class of persons.43

Ex parte Garland,44 decided in the same term, was similar to
Cummings in that the challenged congressional act provided that no
person would be admitted as an attorney and counselor to the bar of
the Supreme Court or of any circuit or district court of the United
States or of the Court of Claims unless he took and subscribed to an
oath much like the oath in Cummings.45 The congressional act was
held unconstitutional, the Court declaring that the arguments in
Cummings were equally applicable to the act of Congress under con-
sideration in Garland.4

Three years later in Drehman v. Stifle,47 a provision of the Mis-
souri Constitution was again challenged as a bill of attainder." The
provision essentially exempted from prosecution any person acting
under color of military authority.49 The Court quickly dismissed the

40. Cummings, 71 U.S. (4 Wall.) at 327.
41. Id.
42. See Annot., supra note 32, at 1289-90.
43. Cummings, 71 U.S. (4 Wall.) at 332.
44. 71 U.S. (4 Wall.) 333 (1866).
45. Compare the oath under scrutiny in Cummings, 71 U.S. (4 Wall.) at 280-81,

with the oath under review in Ex Parte Garland, 71 U.S. (4 Wall.) at 334-35. Both es-
sentially required an affirmation that the taker had never borne arms against the
United States, or given any form of aid or assistance to anyone who had.

46. 71 U.S. (4 Wall.) at 380-81.
47. 75 U.S. (8 Wall.) 595 (1869).
48. Id. at 601.
49. Id. at 596. "No person shall be prosecuted in any civil action for or on account

of any act done by him,. .. by virtue of military authority vested in him . .. to do
such acts; . . . the defendant may plead this section in bar thereof." Id. (emphasis
omitted).
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contention that the provision was a bill of attainder, noting that there
was nothing punitive in nature in the section.5°

Nearly eighty years later, the Supreme Court was again called
upon to adjudicate a bill of attainder challenge. In United States v.
Lovett,51 the issue was the validity of a congressional act 52 providing
that after November 15, 1943, no salary or compensation should be
paid to named government employees out of any monies then or
thereafter appropriated except for services as jurors or members of
the armed forces unless they were, prior to November 15, 1943, again
appointed to jobs by the President with the advice and consent of the
Senate.5 3 Lovett continued his employment with the government
subsequent to November 15, 1943, but his compensation was discon-
tinued after that date.54 Lovett brought the action claiming, inter
alia, that the legislation constituted a bill of attainder.5 5

In its resolution of the issue, the Court delved into the legislative
history and purposes of the act. 56 The Court noted the congressional
"feeling in the late thirties that many 'subversives' were occupying
influential positions in the Government and elsewhere"5 7 and that
the act was purportedly an appropriation measure within the pur-
view of congressional powers.ms In rejecting Congress' contentions,
the Court ruled that section 304 fell "precisely within the category of
congressional actions which the Constitution barred by providing that
'No Bill of Attainder or ex post facto Law shall be passed.' 59 The
Court held that section 304 was designed to force the employing
agencies to discharge the named employees and bar their employ-
ment by any other governmental agency.60 The true underlying pur-
pose of the act was to "purge" the then-existing and all future lists of
governmental employees whom Congress deemed guilty of "subver-
sive activities" and therefore "unfit" to hold a federal job.61 Further-
more, the Court found that the act designated certain individuals and
that the effectively permanent proscription from any opportunity to
serve the government was punishment "of the most severe type. 6 2

50. Id. at 601.
51. 328 U.S. 303 (1946).
52. Urgent Deficiency Appropriation Act of 1943 § 304, 57 Stat. 431, 450.
53. Lovett, 328 U.S. at 305 n.1. Robert Lovett was joined by Goodwin, Watson and

William Dodd, Jr. in challenging the Act. All were specifically named in the Act. Id.
54. Id. at 305.
55. Id. at 306. The Court limited its inquiry to the attainder issue. Id. at 307.
56. Id. at 308.
57. Id.
58. Id.
59. Id. at 315.
60. Id. at 313-14.
61. Id. at 314.
62. Id. at 316.

[Vol. 18



SELF-INCRIMINATION

Four years later in Flemming v. Nestor,63 a section of the Social
Security Act6 terminating old age benefits payable to an alien de-
ported pursuant to certain statutory grounds was held, inter alia, not
to be a bill of attainder. 65 Ephram Nestor argued that termination of
such benefits amounted to punishment without trial66 and that the
termination of benefits constituted the imposition of punishment by
legislative act, thereby rendering section 202(n) a bill of attainder.67

The Court narrowed the focus of its inquiry to the determination of
whether the termination of old-age benefits could be viewed as "pun-
ishment" within the bill of attainder clause.68

Crucial to such determination was the object or objects upon
which the enactment in question was focused:

Where the source of legislative concern can be thought to be
the activity or status from which the individual is barred, the
disqualification is not punishment even though it may bear
harshly upon one affected. The contrary is the case where
the statute in question is evidently aimed at the person or
class of persons disqualified. 69

The Court held that the sanction imposed was merely a denial of a
noncontractual governmental benefit, finding no punitive purpose in
the challenged act.70 The Court also pointed out that the means cho-
sen by Congress to effect its purposes bore a rational connection, and,
combined with the presumption of constitutionality, prohibited it
from lightly choosing a reading of the statute which would render it
unconstitutional where a different and equally plausible reading
would preserve it.71

A bill of attainder was, however, found to exist in United States
v. Brown.72 At issue in this case was the constitutionality of section
504 of the Labor-Management Reporting and Disclosure Act of
1959,73 which made it a crime for any member of the Communist
Party to serve as a member of the executive board of a labor organi-
zation or as an employee of a labor union.74 The purpose of the act

63. 363 U.S. 603 (1960).
64. Social Security Act § 202(n), 68 Stat. 1083 (1954) (codified as amended at 42

U.S.C. § 402(n) (1982)).
65. Flemming, 363 U.S. at 616-17.
66. Id. at 613.
67. Id.
68. Id.
69. Id. at 614.
70. Id. at 617.
71. Id.
72. 381 U.S. 437 (1965).
73. 29 U.S.C. § 504 (1958 & Supp. IV 1984).
74. Brown, 381 U.S. at 438.
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was to minimize the danger of political strikes.75 In its analysis, the
Court reviewed the history of the attainder clause, observing that it
was a "barrier" erected to ensure that the legislative branch would
not overstep the bounds of its authority and perform the functions of
the other branches of government. 76 Congress was found to have
crossed that barrier with section 504 as written.7 7 The Court con-
trasted the language of section 50478 with another legislative enact-
ment79 earlier challenged as a bill of attainder in Communist Party
v. Subversive Activities Control Board.8 0 The difference, according to
the Court, was that the language of the act in Communist Party,
rather than specifying persons or groups upon which the deprivations
set forth in the act were to be imposed, merely set forth a general
definition s ' which was not so narrow as to ensure that the Commu-
nist Party would always come within it.8 2 Determinative in that case
was the fact that the act did not apply to specific organizations but to
described activities in which an organization may or may not en-
gage.83 In Brown, by contrast, there was no disagreement over
whether the statute in question designated a particular organization
because section 504 inflicted its disqualification upon members of the
Communist Party.8 '

Also present in Brown was the issue of whether the act imposed
punishment within the meaning of the bill of attainder clause.8 5 The

75. Id. at 438-39.
76. Id. at 444.
77. Id. at 449.
78. 29 U.S.C. § 504 (1958 & Supp. IV 1984) provides in pertinent part:
(a) No person who is or has been a member of the Communist Party . . .
shall serve- (1) as an officer, director, trustee, member of any executive
board or similar governing body, business agent, manager, organizer, or other
employee (other than as an employee performing exclusively clerical or custo-
dial duties) of any labor organization.... during or for five years after the
termination of his membership in the Communist Party.... (b) Any person
who willfully violates this section shall be fined not more than $10,000 or im-
prisoned for not more than one year, or both.

79. Subversive Activities Control Act of 1950, 50 U.S.C. § 781 (1958 & Supp. 1984).
80. 367 U.S. 1 (1961).
81. Id. at 8.
A Communist-action organization is ... any organization in the United States
... which (i) is substantially directed, dominated, or controlled by the foreign

government or foreign organization controlling the world Communist move-
ment ... , and (ii) operates primarily to advance the objectives of such world
Communist movement .. .; and.., any section, branch, fraction, or cell of
any [such] organization . .. which has not complied with the registration re-
quirements of this title.

Id.
82. Brown, 381 U.S. at 451.
83. Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 86 (1961).
84. Brown, 381 U.S. at 452.
85. Id. at 456-57.
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Soliciter General, relying upon precedent,8e argued that section 504
was "enacted for preventive rather than retributive reasons-that its
aim is not to punish Communists for what they have done in the past,
but rather to keep them from positions where they will in the future
be able to bring about undesirable events."87 The Court dismissed the
argument, however, and refused to limit the definition of "punish-
ment" to "retribution."8 8

Finally, in Nixon v. Administrator of General Services,8 9 the

Presidential Recordings and Material Preservation Act9° was chal-
lenged, inter alia, as a bill of attainder in that it was enacted by Con-

gress on the premise that President Nixon had "engaged in
misconduct," was an "unreliable custodian" of his own documents,
and generally was deserving of a "legislative judgment of blamewor-
thiness."9 1 The Court rejected the argument, holding that the fact

that the act specifically referred to President Nixon by name did not
automatically offend the attainder clause.92

With respect to the punishment element in attainder analysis,

the Court determined that the lodging of President Nixon's materials
in the custody of the General Services Administration for a time was

not punishment within the meaning of the bill of attainder clause.93

The Court used three approaches in resolving the punishment is-
sue.94 First, it looked to precedent for parallels with punishments in
previous attainders,95 finding that any statutory enactment which im-
poses any of those sanctions on named or identifiable individuals

86. American Communications Ass'n v. Douds, 339 U.S. 382 (1950). Douds upheld
the predecessor of the statute at issue in Brown, distinguishing it from Cummings,
Garland, and Lovett, on the basis that the statute was preventive rather than retribu-
tive, pointing to the escapability element present in that statute. Id. at 413-14.

87. Brown, 381 U.S. at 456-57.
88. 1d. at 458. Punishment serves several purposes: retributive, rehabilitative, de-

terrent, and preventative. Id.
89. 433 U.S. 425 (1977).
90. 44 U.S.C. § 2107 (1970 & Supp. 1984).
91. Nixon, 433 U.S. at 468.
92. Id. at 471-72.
93. Id. at 477-78. "Legislation designed to guarantee the availability of evidence

for use at criminal trials is a fair exercise of Congress' responsibility to the 'due pro-
cess of law in the fair administration of criminal justice."' Id. (quoting United States v.
Nixon, 418 U.S. 683, 713 (1974)).

94, Id. at 473-83. See Comment, supra note 26, at 684-92; Comment, Conditioning
Financial Aid on Draft Registration: A Bill of Attainder and Fifth Amendment Analy-
sis, 84 COLUM. L. REv. 775, 777-95 (1984).

95. Nixon, 433 U.S. at 473.
For the substantial experience of both England and the United States with
such abuses of parliamentary and legislative power offers a ready checklist of
deprivations and disabilities so disproportionately severe and so inappropriate
to nonpunitive ends that they unquestionably have been held to fall within
the proscription of Art. I, § 9.
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would immediately be constitutionally suspect.96 Finding none,97 the
Court moved on to a functional test, analyzing whether the law
under challenge, viewed in terms of the type and severity of burdens
imposed, reasonably could be said to further nonpunitive legislative
purposes.98 Under this approach as well, the Court found no punish-
ment within the attainder context.9

Finally, the Court applied a motivational test, namely, whether
the legislative record evinced a congressional intent to punish.1 0
The Court found no reason to dispute the lower court's finding that
the legislative record presented no evidence of an intent to punish.' 0 '
Finding no punishment within the meaning of the attainder clause
and holding the specificity element to be inconclusive, the Court held
that the act was not a bill of attainder.10 2

ANALYSIS-BILLS OF ATTAINDER

In Selective Service System, s03 a nonprofit corporation directed
by college students and anonymous individuals who were required to
register for potential military service prior to receiving government
financial aid challenged section 1113 of the Department of Defense
Authorization Act of 1983, on the grounds that its terms constituted a
bill of attainder and forced the production of incriminating evidence,
impugning on the fifth amendment privilege against self-incrimina-
tion. 04 The lower court 0 5 entered a permanent, nationwide injunc-
tion against the enforcement of section 1113, concluding both that the
statute was an unconstitutional bill of attainder and that it compelled
self-incrimination in violation of the challengers' fifth amendment
privilege.1

i 6

In reversing the lower court, the Supreme Court found section
1113 not to be a bill of attainder, bping its conclusion largely on the
fact that section 1113 did not single out an identifiable group. 07 The
majority opinion began with a comparison between Cummings'0 8 and

96. Id.
97. Id. at 475. "Thus, no feature of the challenged Act falls within the historical

meaning of legislative punishment." Id.
98. Id. at 475-76.
99. Id. at 476. "[L]egitimate justifications for passage of the Act are readily appar-

ent." Id.
100. Id. at 478.
101. Id.
102. Id. at 484.
103. 104 S. Ct. 3348 (1984).
104. Id. at 3352. See also notes 2-8 and accompanying text supra.
105. Doe v. Selective Serv. Sys., 557 F. Supp. 937 (D. Minn. 1983).
106. 104 S. Ct. at 3352.
107. Id. at 3358. The Court also found no self-incrimination present in § 1113.
108. 71 U.S. (4 Wall.) 277 (1866).
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Ex Parte Garland' 9 and the facts in the instant case, discerning that,
in the former, the challenged oaths delineated a group based upon
certain irreversible acts committed by its members." 0 In the instant
case, although section 1113 also defined a group based upon past ac-
tions, 1 ' implementing regulations permitted any member of that
group to extricate himself from that group.n 2 This ability to escape
has been held to be an indication that there is no punishment for bill
of attainder purposes.1 3 The lower court determined that the imple-
menting regulations" 4 were void because they conflicted with what
the district court viewed as the registration requirements of section
1113 within the time prescribed by Proclamation Number 4771. n1

The Supreme Court, however, rejected the lower court's conclu-
sion, finding it inconsistent with the structure of section 1113 and
with its legislative history." 6 Because it allows for late registration,
according to the Court, "section 1113 is clearly distinguishable from
the provisions struck down in Cummings and Garland.11 7 The regis-
tration requirements of section 1113 are not irreversible as they can
be met by either timely or late filing." 8 After dismissing the conten-
tion that section 1113 designates a group for legislative punishment,

109. 71 U.S. (4 Wall.) 333 (1866).
110. 104 S. Ct. at 3353.
111. 50 U.S.C. app. § 462(f)(1) (1981 & Supp. 1984): "Any person who is required

... to present himself for and submit to registration... and fails to do so... shall
be ineligible for any form of assistance or benefit provided under title IV of the Higher
Education Act of 1965 [section 1070 et seq. of Title 20]".

112. 34 C.F.R. § 668.27(b)(1) (1983):
A student who ... has not registered although required to do so may estab-
lish his eligibility for title IV aid... by registering, filing a STATEMENT OF
REGISTRATION COMPLIANCE, and, if required, verifying that he is regis-
tered in accordance with § 668.26 within thirty days of the receipt of the no-
tice or before the end of the same payment period, whichever is later.

113. See American Communications Ass'n v. Dowds, 339 U.S. 382 (1950). In Dowds
a federal labor law which required each union's officers to file an affidavit with the
NLRB to the effect that the officer did not in any respect advocate action inimical to
the United States Government was held not to be an attainder since it was intended to
prevent future action rather than to punish past action, this distinction being high-
lighted by the fact that members in the group were free to serve as union officers by
merely renouncing the allegiances which constituted a bar to signing the affidavit in
the past. See also Annot., supra note 32, at 1285-86; Comment, supra note 26, at 695-
702.

114. 50 U.S.C. app. § 462(f)(4) (1981 & Supp. 1984). The statute provides a 30 day
period after notice of non-compliance within which to register.

115. 104 S. Ct. at 3354. Proclamation No. 4771, 45 Fed. Reg. 45,247 (1980). The
Proclamation provides various times for registration, depending upon the person's year
of birth. Men born after January 1, 1963 must register within the period of 60 days
beginning 30 days before their birthdays.

116. 104 S. Ct. at 3354. For a discussion of the legislative history of § 1113, see notes
14-18 and accompanying text supra.

117. Id. at 3355.
118. Id.
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the Court focused upon the punishment component of attainder anal-
ysis, invoking the Nixon" 9 tests for determining whether section
1113 inflicted punishment by denying federal funds for
nonregistrants.

120

With respect to the first inquiry, namely, whether the challenged
statute fell within the historical meaning of legislative punishment,
the Court summarily held that the sanction imposed by section 1113
was the mere denial of a noncontractual governmental benefit, im-
posing no affirmative disablilty or restraint.121 As to the second
Nixon inquiry, namely, whether the challenged statute reasonably
could be said to further nonpunitive goals, the legislative history indi-
cated the congressional desire to encourage registration, and section
1113 was found to be a plainly rational means to improve compliance
with the registration requirement.122 Thus, the second inquiry under
the Nixon analysis was also satisfied. The third inquiry, whether
the legislative record evinced a congressional intent to punish, was
satisfied where it was shown that, in addition to the congressional de-
sire to increase compliance with the law, Congress intended to fur-
ther a fair allocation of scarce federal resources and see federal
dollars spent in the fairest and most prudent manner possible.123

Finally, the Court pointed to the fact that section 1113 would, in
addition to depriving willful nonregistrants of federal resources,
reach unintentional violators as well. 12 4 Coupled with the allowance
by Congress for all nonregistrants to register late, there could be no
inference of punitive intent.125 Section 1113, therefore, was held not
to be an unconstitutional bill of attainder. 12 6

Selective Service System adds little to the criteria used in bill of
attainder analysis. The section as written does not single out an indi-
vidual or easily ascertainable group and does not inflict punishment
within the bill of attaink1er context. In this regard, Selective Service
System presents no inconsistencies with which future litigants must
contend when raising attainder issues.

THE FIFTH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION

Historical Development in England

Of all the provisions which eventually were inserted into the Bill

119. See Nixon v. Administrator of Gen. Servs., 433 U.S. 425 (1977).
120. 104 S. Ct. at 3355.
121. Id. at 3356.
122. Id. at 3357. See notes 14-18 and accompanying text supra.
123. Id.
124. Id.
125. Id.
126. Id. at 3358.
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of Rights, none has a more obscure beginning than the privilege
against self-incrimination. 12 7 The privilege originated as a reaction
against the oath ex officio used by the ecclesiastical courts.' 28 The
oath required, among other things, that a person who had not been
charged by a formal presentment or accusation answer under oath all
questions put to him, the purpose of such inquiry being to discover
suspected violations of church law or custom.' 29 The Crown re-
sponded with the statute Prohibitio Formata, under which Parlia-
ment forbade the clergy from such interrogations except in relation
to marriages and wills, 130 effectively abolishing its use until the crea-
tion of the High Court of Commissions in the sixteenth century.' 3'

In the latter half of the seventeenth century, during the reign of
Charles I, religious groups, most notably the Puritans and Separat-
ists, were the subject of attacks by the established church and by the
Crown.132 It was during this period that the celebrated trial of John
Lilburn occurred, focusing attention upon the proceedings in the Star
Chamber, High Commission, and other courts using ex officio pro-
ceedings. 133 The Crown reaffirmed the oath's place in English law,
driving some dissenters to the New World and those who remained
into the ranks of Cromwell's Army.134

Dissenters were not alone in seeking the abolition of the oaths;

127. See Pittman, The Colonial and Constitutional History of the Privilege Against
SeWf-Incrimination in America, 21 VA. L. REV. 763 (1935); Kemp, The Background of
the Fifth Amendment in English Law: A Study of Its Historical Implications, 1 WM. &
MARY L. REV. 247 (1958); Bonventre, An Alternative to the Constitutional Privilege
Against Sef-jIncrimination, 49 BROOKLYN L. REV. 31 (1982).

128. Morgan, The Privilege Against Sef-Incrimination, 34 MINN. L. REV. 1, 1
(1949). See Bonventre, supra note 127, at 35.

129. Morgan, supra note 128, at 1. See Pittman, supra note 127, at 770.
130. Bonventre, supra note 127, at 35; Morgan, supra note 128, at 3-4.
131. In the High Court of Commissions, Sir Edward Coke argued for abolition of

the oath, relying on Prohibitio Formata and the maxim, "No man is bound to accuse
himself." Bonventre, supra note 127, at 36. See Kemp, supra note 127, at 274-75. Coke,
it has been argued, did more to contribute to the abolition of the oath ex officio than
any other single factor. Kemp, supra note 127, at 274 ("Few jurists were so instrumen-
tal in its destruction."). He is said to have had strong personal feelings against the
oath, id. at 275, not based upon religious convictions, id. at 276, but more upon which
government-Parliament or the Crown-was to use it. Id. Coke is said to have
manipulated legal precedents--even to have invented precedents--to support his
cause. Id. at 277; Bonventre, supra note 127, at 36.

132. Pittman, supra note 127, at 770.
133. Id. See Kemp, supra note 127, at 283. Lilburn was "brought before the Star

Chamber in 1637 for distributing The Litany and other writings of William Prynne
against the bishops." Id. Lilburn refused to take the oath. He was sentenced in Star
Chamber and ordered to pay a fine. Id. See also Miranda v. Arizona, 384 U.S. 436, 459
(1966).

134. Pittman, supra note 127, at 771-72. There was revolution after which demands
by the army were sent to the General Council. Id. at 772. Among these demands was
that for the complete abolition of "all the ecclesiastical proceedings under which the
hated oaths were required and self-incrimination forced." Id.
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revolutionary forces of every persuasion were also seeking their abro-
gation. 135 The support of the Puritan factions "progressed rapidly and
with heated intensity from 1637 through the 1650s."' 1 6 The drive for
a privilege against self-incrimination was so strong that, by the early
1650s, the "privilege was so well established in the customary law of
England that it was never even thought necessary by any English
Parliament to pass an act or resolution touching the matter.' 3 7

Development in the American Colonies

Across the Atlantic in the New World, the movement for the
privilege against self-incrimination had by this time become a "cher-
ished reality."'138 Debate during the Constitutional Convention over
the privilege was minimal, referring only to a privilege against tor-
ture. 139 The privilege was ultimately included in the Constitution
upon the motion of the four states which had not yet ratified the
Constitution.

140

Historical Meaning and Modern Interpretation

Historical reasons advanced for the privilege include limitations
on once-powerful ecclesiastical court officials, protection from reli-
gious persecution, prevention of repugnant inquisitional procedures,
and prevention against torture as a means of physical compulsion.141

With respect to the scope of the privilege, it is apparent from the
time during which the clause was written that, although it refers to a

135. Id. at 773.
136. Id.
137. Id. at 774.
138. Id. at 775. Wigmore credits the privilege's inclusion in the Constitution to the

on-going agitation in France against the inquisitional feature of the Ordinance of 1670,
IV J. WIGMORE, A TREATISE ON THE SYSTEM OF EVIDENCE IN TRIALS AT COMMON LAW
§ 2250, at 3090 n.112 (1905); Bonventre, supra note 127, at 33-34, though other scholars
have arrived at the opposite conclusion, namely, that American and English efforts at
adoption of the privilege inspired the French to adopt the privilege. Pittman, supra
note 127, at 765-66. The latter theory is furthered by the fact that, prior to 1789, seven
states had in their constitutions some form of privilege against self-incrimination. Id.
at 764-65.

139. Pittman, supra note 127, at 788.
140. Id. See Note, Admissibility of Refusal to Submit to Blood-Alcohol Test and the

Fifth Amendment. South Dakota v. Neville, 103 S. Ct. 916 (1983), 17 CREIGHTON L.
REV. 203, 207 (1984).

141. The privilege has been much criticized over the years, the classic attack being
that "only the guilty profit from the exclusion [the privilege]." DeLuna v. United
States, 308 F.2d 140, 145 (5th Cir. 1962) (quoting BENTHAM, RATIONALE OF JUDICIAL
EVIDENCE (1827)). Other attacks have been directed more at limiting the scope of the
privilege or at minimizing its effects by permitting comment upon the accused's exer-
cise of the privilege. Id. One commentator has suggested that, in examining the histor-
ical uses of the privilege, different lessons are learned; or, perhaps, no lessons are
learned at all, as its historical uses may be moot. Bonventre, supra note 127, at 38-40.
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"witness" testifying in criminal proceedings against himself, the writ-
ers did not intend to so limit the privilege since a defendant in a
criminal proceeding was incompetent to testify.142 On its face, the
self-incrimination clause143 "do[es] no more than confer a testimonial
privilege upon a witness in a criminal judicial proceeding."'"4 The
Supreme Court has recognized that the fifth amendment "must have
a broad construction in favor of the right which it was intended to
secure."'

145

The privilege as it exists today is indeed much broader than its
language indicates. Recognized as "one of the great landmarks in
man's struggle to make himself civilized,' 146 the Supreme Court in
Murphy v. Waterfront Commission147 sought to catalogue policies of
the privilege:

It reflects many of our fundamental values and most noble
aspirations: our unwillingness to subject those suspected of
crime to the cruel trilemma of self-accusation, perjury or
contempt; our preference for an accusatorial rather than in-
quisitorial system of criminal justice; our fear that self-in-
criminating statements will be elicited by inhumane
treatment and abuses; our sense of fair play which dictates a
fair state-individual balance by requiring the government to
leave the individual alone until good cause is shown for dis-
turbing him and by requiring the government in its contest
with the individual to shoulder the entire load; our respect
for the inviolability of the human personality and of the
right of each individual "to a private enclave where he may
lead a private life"; our distrust of self-deprecatory state-
ments and our realization that the privilege, while some-
times a shelter to the guilty, is often a protection to the
innocent.

14

Invocation of the privilege is not restricted to criminal proceed-
ings as the language of the clause might tend to indicate:

[I]t can be asserted in any proceeding, civil or criminal, ad-
ministrative or judicial, investigatory or adjudicatory; and it
protects against any disclosures that the witness reasonably
believes could be used in a criminal prosecution or could

142. DeLuna, 308 F.2d at 151 & n.34.
143. U.S. CONST. amend. V provides in part: "No person... shall be compelled in

any criminal case to be a witness against himself ...." Id.
144. Grosso v. United States, 390 U.S. 62, 76 (1968) (Stewart, J., concurring).
145. Counselman v. Hitchcock, 142 U.S. 547, 562 (1892). See Schmerber v. Califor-

nia, 384 U.S. 757 (1966); Quinn v. United States, 349 U.S. 155 (1955).
146. Murphy v. Waterfront Comm'n, 378 U.S. 52, 55 (1963) (quoting GRISWOLD, THE

FIFrH AMENDMENT TODAY 7 (1955)).
147. 378 U.S. 52 (1963).
148. Id. at 55 (citations omitted).
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lead to other evidence that might be so used.1 49

Today, then, there can be no doubt that the fifth amendment
privilege is available outside of criminal court proceedings; it serves
to protect persons from being compelled to incriminate themselves in
all settings in which their freedom of action is curtailed in any signif-
icant way. i50

In light of the Supreme Court's interpretation of the clause, a
comparison of other Supreme Court decisions dealing with self-in-
crimination demonstrates that the Court in Selective Service Sys-
tem s1 i departed from its traditional analysis in holding section 1113
not to violate the privilege against self-incrimination.

Self-Incrimination in Prior Decisions

The Court in Selective Service System relied upon several cases
in its analysis of the fifth amendment challenge to section 1113. The
majority distinguished the facts in the instant case with those in Lef-
kowitz v. Turley.i5 2 At issue in Turley was the constitutionality of
New York statutes' 53 which required public contracts to provide that
if a contractor refused to waive immunity or to answer questions
when called to testify concerning his contracts with the state, his ex-
isting contracts could be cancelled and he could be denied further
contracts with the state for five years.1 5 Additionally, these statutes
required disqualification from contracting with public authorities
upon the failure of any person to waive immunity or to answer ques-
tions regarding his transactions with the state.' 55

The Court ruled that the statutes were violative of the fifth
amendment privilege against self-incrimination, holding that the
"state may not insist that appellees waive their Fifth Amendment
privilege against self-incrimination and consent to the use of the
fruits of the interrogation in any later proceedings brought against
them."' 56 The Court then summarized its prior holdings dealing with
the self-incrimination issue by stating that "answers elicited upon the
threat of the loss of employment are compelled and inadmissible in
evidence."'

157

149. Kastigar v. United States, 406 U.S. 441, 444-45 (1972) (emphasis added).
150. Miranda v. Arizona, 384 U.S. 436, 467 (1966).
151. 104 S. Ct. 3348 (1984).
152. 414 U.S. 70 (1973).
153. Id. at 71 n.1.
154. Id. at 71.
155. Id. at 72-73.
156. Id. at 84-85.
157. Id. at 85.
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At issue in Grosso v. United States158 was the constitutionality of
a taxing scheme whereby the Internal Revenue Service imposed
upon those engaged in the business of accepting wagers an excise tax
of ten percent on the gross amount of all accepted wagers.' 59 Addi-
tionally, those subject to the tax were required to submit each month
an Internal Revenue Service form, "its submission, and the replies
demanded by each of its questions, evidenc[ing] in the most direct
fashion the fact of the taxpayer's wagering activities."'16

The scheme was challenged as compelling incriminating evidence
in violation of the fifth amendment. 61 In ruling that the scheme did
in fact compel incriminating evidence, the Court recognized that
those subject to the tax were obliged, on pain of criminal prosecution,
to provide information which would readily incriminate them, char-
acterizing the hazards of incrimination there to be nothing short of
"real and appreciable."' 62 The Court recognized that the scheme re-
quired taxpayers to send to the government every month both the
tax due and the completed information form which served to "start
them on the road to prison."'163 The Court noted that the informa-
tion supplied on the form would ultimately be proffered to state and
federal prosecuting officers, as Congress had not "imposed explicit
restrictions upon the use of information obtained as a consequence of
payment of the tax:"'164 "[B]y the simple expedient of granting ap-
propriate immunity the Government [could have] surmount[ed] en-
tirely the self-incrimination barrier."'165 Since immunity was not
granted, the self-incrimination obstacle fatal to the taxing scheme
remained.

Marchetti v. United States,166 the companion case to Grosso, also
involved wagering tax statutes.' 67 The federal statutes involved in
Marchetti imposed a tax on wagers and wagerers and required those
subject to the tax to register each year with the director of their local
Internal Revenue Service district.i 6s The registration form required,
among other things, an indication as to whether the applicant was en-

158. 390 U.S. 62 (1968).
159. Id. at 63.
160. Id. at 65.
161. Id. at 64. The Court noted Pennsylvania's comprehensive statutory scheme

for the punishment of gambling and ancillary activities. See Pa. Stat. Ann. tit. 18,
§§ 4601-4607 (Purdon 1963).

162. 390 U.S. at 66-67.
163. Id. at 75 (Brennan, J., concurring).
164. Id. at 66.
165. Id. at 73 (Brennan, J., concurring).
166. 390 U.S. 39 (1968).
167. 26 U.S.C. §§ 4411-4412 (1964).
168. 390 U.S. at 42.
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gaged in the business of accepting wagers.169

After noting that wagering and its ancillary activities were
widely prohibited both under federal and state law170 and that infor-
mation obtained as a consequence of the federal wagering tax laws
was readily available to federal and state authorities, 171 the Court
concluded that every requirement of the statutory scheme had the di-
rect and unmistakable consequence of incriminating one subject to
it.172 Furthermore, the Court held those who properly assert their
constitutional privilege as to the statutory scheme may not be crimi-
nally punished for failure to comply with its requirements. 173

The filing of forms which requested incriminating information
was also the issue in Albertson v. Subversive Activities Control
Board,174 In Albertson, the Subversive Activities Control Board or-
dered the Communist Party of the United States to register with the
Attorney General as required by statute. 175 After concluding that
the issue was in fact ripe for adjudication, 176 the Court unanimously
held that the risks of incrimination which the petitioners were to un-
dertake in registering were obvious.177 The form under review in Al-
bertson required an admission of membership in the Communist
Party which could be used in subsequent prosecution.178 The Court
concluded that, with respect to compulsion of admissions by wit-
nesses vis-a-vis the fifth amendment, "if the admission cannot be
compelled in oral testimony, we do not see how compulsion in writ-
ing makes a difference for constitutional purposes"'179 and that "[it]
follows that the requirement to accomplish registration by complet-
ing and filing [the form] is inconsistent with the protection of the
Self-Incrimination Clause."' 80

The application of the privilege in a particular profession was the
issue in Spevack v. Klein,'8 ' which involved an invocation of the
privilege against self-incrimination by an attorney in response to a

169. Id.
170. Id. at 44.
171. Id. at 47.
172. Id. at 49.
173. Id. at 61.
174. 382 U.S. 70 (1965).
175. Id. at 72 & n.3.
176. Id. at 74. The lower court had ruled that the issue was not ripe for adjudica-

tion since there had not yet been a prosecution for failure to register. See Albertson v.
Subversive Activities Control Bd., 332 F.2d 317, 321-23 (1964).

177. 382 U.S. at 77.
178. Id. The Smith Act, 18 U.S.C. § 2385 (1964), and § 4 of the Subversive Activities

Control Act, 64 STAT. 991 (codified at 50 U.S.C. § 783(a) (1964)), are two criminal stat-
utes suggested by the Court under which the petitioners could be prosecuted. Id.

179. 382 U.S. at 78.
180. Id.
181. 385 U.S. 511 (1967).
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subpoena duces tecum served upon him. 8 2 Charged with profes-
sional misconduct, Klein refused at the judicial inquiry to produce
the demanded financial records and to testify on the ground that to
do so would incriminate him.8 3 As a consequence he was disbarred,
the Appellate Division of the New York Supreme Court concluding
that the privilege was not available to Klein as an attorney.1l 4

The Supreme Court reversed, holding that attorneys as such
could not be denied the right to claim the privilege and that "[the
privilege] should not be watered down by imposing the dishonor of
disbarment and the deprivation of a livelihood as a price for asserting
it."'81 5 The Court determined that there should be no penalty as-
sessed for asserting the privilege,' s 6 construing "penalty" in this con-
text to mean the "imposition of any sanction which makes assertion
of the Fifth Amendment privilege 'costly.""' 8 7 The Court recognized
the threat of disbarment and the loss of professional standing, repu-
tation, and livelihood as "powerful forms of compulsion,"' 8 8 equating
them with the use of legal process itself to force incriminating evi-
dence from the accused.' 8 9

ANALYSIS - SELF-INCRIMINATION

The majority in Selective Service System failed to recognize the
undeniable nexus between the need for federal financial assistance
and "compulsion" as it is construed within the context of the fifth
amendment privilege against self-incrimination. Chief Justice Bur-
ger, writing for the majority,' 9° addressed the fifth amendment issue
with little more than perfunctory regard. It seems apparent that the
Court deemed the bill of attainder question to be the decisive issue,
relegating the self-incrimination challenge to the end of the opinion
where it received at best scant consideration.

The crux of the appellants' fifth amendment argument in Selec-
tive Service System was that section 1113 violates the privilege

182. Id. at 512.
183. Id. at 512-13.
184. Id. at 513. The Court relied on Cohen v. Hurley, 366 U.S. 117 (1961), which

allowed the state to construe its own privilege against self-incrimination so as not to
make it available in this kind of judicial inquiry, the fifth amendment being held not
applicable to the states via the fourteenth amendment.

185. 385 U.S. at 514.
186. Id. The Court quoted Malloy v. Hogan, 378 U.S. 1 (1964), holding the fifth

amendment to be applicable to the states via the fourteenth amendment, and thereby
conferring the same privileges, which include suffering "no penalty" for remaining
silent.

187. 385 U.S. at 515.
188. Id. at 516.
189. Id.
190. 104 S. Ct. at 3351.

1985]



CREIGHTON LAW REVIEW

against self-incrimination by compelling nonregistrants to acknowl-
edge that they have failed to register a timely manner.191 Where a
student who has failed to register within thirty days after his eight-
eenth birthday seeks financial aid, he must obtain a certification to
that effect and present it to his school.' 92 In order to obtain that cer-
tification, he must register. The registration form requires, among
other things, that the registrant provide his date of birth which,
when coupled with the date of registration, provides incriminating
evidence against the registrant-wilfull failure to register within the
prescribed time being a criminal offense. 193

The majority opinion dismissed the issue by stating that a person
who is not registered clearly is under no compulsion to seek financial
aid. Rather the majority concluded that if he has not registered, he is
simply ineligible for aid.19 4 The majority supported its position by
distinguishing the facts in the instant case from those in Lefkowitz v.
Turley.195 The Court noted a difference in the relative positions of
the respective parties, namely, that nonregistrants are not in the
same position as potential public contractors since the former are not
compelled by law to acknowledge their failure to comply.19 The
Court asserted that only when the nonregistrant registers will he be
asked to state his date of birth and thus acknowledge that he did not
register timely. 197 Since none of the appellees in Selective Service
System had registered, the Court continued, they had no need to as-
sert the privilege. They had neither been denied the opportunity to
register nor had they in any way been disqualified for financial aid
for asserting a constitutional privilege. As such the appellees here
were not in the same position as were the architects in Turley.198

The Court's analysis is defective in one major respect. It failed
to recognize that a nonregistrant may indeed be "compelled" to ac-
knowledge his failure to register timely.199 When the government

191. Id. at 3358.
192. Id.
193. Id. 50 U.S.C. app. § 462(a) (1982) provides in pertinent part:

Any. .. person... who shall knowingly. . . or who otherwise evades or re-
fuses registration ... or who in any manner shall knowingly fail or neglect or
refuse to perform any duty required of him under or in the execution of this
title . . . shall, upon conviction . . . be punished by imprisonment for not
more than five years or a fine of not more than $10,000, or by both such fine
and imprisonment....

194. 104 S. Ct. at 3358.
195. Id.
196. Id. at 3358-59.
197. Id.
198. Id. at 3359.
199. Id. at 3365 (Marshall, J., dissenting). Justice Marshall pointed out that coer-

cion may have many guises, one of which is economic. "The threat of the denial of
student aid is substantial economic coercion .... Id.
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extracts incriminating information by the leverage of the threat of
penalties, including the threat of substantial economic sanction, the
information is not volunteered. 2° ° As was recognized in Spevack,
compulsion has many forms, some of which relate to one's liveli-
hood.201 In this regard section 1113 may effectively force nonregis-
trants to provide incriminating information where such students,
who have failed to register timely, have no means available to finance
their education other than through federal financial assistance. 202 A
student who has failed to register within the time fixed by section
1113 and who has had to rely on government loans to finance his edu-
cation now is in an untenable position: he must either register and
thereby provide the government with incriminating evidence or
forego his education for fear of being subjected to criminal
prosecution.

The majority's failure to recognize the need for economic assist-
ance as coercion within the meaning of the fifth amendment is fur-
ther illuminated by a comparative analysis between the instant case
and Albertson,203 where the completion of forms as required by a leg-
islative act was also challenged as violative of the privilege against
self-incrimination.204  The Court in Albertson recognized that the in-
formation required by the form might be used as evidence in, or at
least supply investigatory leads to, a criminal prosecution. 20 5

Although the act provided immunity for registrants, ° the Court
found it inadequate because a "'no [immunity] statute which leaves
the party or witness subject to prosecution after he answers the
[in]criminating question put to him can have the effect of supplanting
the privilege.' ",207 Albertson is distinguishable from the instant case
in one respect, namely, that the act involved in Albertson required re-
gistration 2°8 whereas in the instant case section 1113 does not require
a student to seek financial aid. Thus, according to the majority in Se-
lective Service System a late registrant is not compelled to register,

200. Id.
201. 385 U.S. at 516.
202. 104 S. Ct. at 3365 (Marshall, J., dissenting). As Justice Marshall pointed out, in

this regard there is also a constitutional problem with equal protection, since some stu-
dents have available alternative means of financing, such as financially secure parents
or other relatives, while others are less fortunate, having no relatives or friends. Id. at
3368-71.

203. 382 U.S. 70 (1965).
204. Id. at 78.
205. Id.
206. See id. at 79-80 n.10.
207. Id. at 80. "Measured by these standards, the immunity granted by § 4(f) is not

complete." Id.
208. Id. at 72 See Subversive Activities Control Act of 1950, 50 U.S.C. § 786(d)(4)

(1964).
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and the fifth amendment challenge to section 1113 is without
merit.209

This apparent discrepancy, however, is resolved by proper inter-
pretation of the term "compelled" as used in the self-incrimination
clause. Properly construed, section 1113 does indeed compel late reg-
istrants in need of federal financial assistance to provide incriminat-
ing evidence. It must be recognized that the coercion involved in the
instant case takes a form not customarily associated with the term-
one more subtle and less capable of concrete delineation than ordi-
nary physical compulsion. This form, according to the majority,
removes to the requisite degree section 1113 from fifth amendment
challenge; 210 yet, in fact it merely disguises the coercion element and
narrows the group who might claim the privilege to late registrants
with no other means to fund higher education.

It was recognized in Spevack that the threat of disbarment and
the loss of professional standing, professional reputation, and liveli-
hood are powerful forms of compulsion.21' The Court further noted
that the privilege has consistently been accorded a liberal construc-
tion.212 It is but a small step in logic, then, that if the threat of loss
of livelihood is deemed by the Court to be "coercion" within the fifth
amendment construction of the term, so, too, must the threat of loss
of one's future livelihood be deemed "coercion" within the meaning
of the fifth amendment.

Justice Marshall in his dissent called attention to the related
cases of Marchetti and Grosso, contending that those at whom section
1113 is substantially aimed are entitled to the same "claim of silence"
as Marchetti and Grosso.2 13 In Grosso, the petitioners could have
either filed an incomplete form or explicitly invoked the fifth amend-
ment privilege on the form itself.214 In the instant case, Marshall
concluded that since the Grosso Court allowed the petitioners to ex-
ercise their fifth amendment rights by making "a 'claim' by silence"
and refraining from filing the forms, so, too, should the appellees in
Selective Service System be granted the same right, which they are
compelled to forego under the challenged statutory scheme.215 The
majority attempted to negate Justice Marshall's argument in a foot-
note at the end of the opinion, relying upon the factual distinction
that in Grosso the very filing necessarily admitted illegal gambling

209. 104 S. Ct. at 3358-59.
210. Id. at 3358.
211. 385 U.S. at 516.
212. Id.
213. 104 S. Ct. at 3367 (Marshall, J., dissenting).
214. See notes 159-165 and accompanying text supra.
215. 104 S. Ct. at 3367.

[Vol. 181000



SELF-INCRIMINATION

activity,2 16 but the attempted distinction fails since the effect of filing
is the same in each instance.

The policies and values encompassed in the fifth amendment
privilege against self-incrimination2 1 7 were not applied by the major-
ity to the facts in Selective Service System. The protections afforded
by the privilege do not extend merely to obvious forms of compulsion
but include any setting where freedom of action is curtailed in any
significant way so as to provide disclosures which foreseeably have a
real and appreciable chance of being used against the one so co-
erced.2 18 Such was the case in Selective Service System.

CONCLUSION

Given the fact that the self-incrimination clause is to be liberally
construed219 and given the prior construction afforded the clause as it
relates to more subtle forms of coercion such as those in Spevack and
Turley,22 0 it cannot be denied that the Court has deviated from its
precedent involving the privilege. The Court has held information
obtained by the threat of loss of employment or the threat of loss of
one's professional standing and livelihood to be coercion within the
meaning of the fifth amendment. 221

If the Court were to remain consistent, it would have recognized
that the coercion prohibited by the fifth amendment was present in
section 1113. This it failed to do. One only may speculate as to why
no grant of immunity was provided for in section 1113. Perhaps to
have done so would have been to render the provision ineffective.
Whatever the rationale, section 1113 as written, though not a bill of
attainder, does indeed infringe upon the privilege against self-incrim-
ination and, for that reason, should have been declared unconstitu-
tional.

Gregory J. Notarianni-'85

216. Id. at 3359 n.16.
217. See notes 146-150 and accompanying text supra.
218. See notes 149-150 and accompanying text supra.
219. See note 212 and accompanying text supra.
220. See notes 181-189, 152-157 and accompanying text supra.
221. Id.
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