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SOCIAL SECURITY TURMOIL: SEEKING THE
STANDARDS TO GOVERN SOCIAL SECURITY

DISABILITY DETERMINATIONS

INTRODUCTION

Since 1980, when Congress mandated periodic review of all bene-
ficiaries receiving benefits under the Social Security Disability Insur-
ance (DI) and Supplemental Security Income (SSI) programs,'
disability beneficiaries, the courts, and the Social Security Adminis-
tration (SSA) have been in a continuous state of turmoil. Although
nearly 500,000 people were cut from the DI rolls in a three-year pe-
riod,2 "two-thirds of those who appealed were returned to the rolls
after administrative review."13 By 1984, over 40,000 disability review
cases affecting 200,000 former beneficiaries were pending in the fed-
eral courts.4 Two hundred federal courts have threatened the Secre-
tary of Health and Human Services with contempt of court citations, 5

and "[twenty-nine] states have refused to follow the [Social Security]
Administration's instructions for termination of benefits."

Several factors have contributed to the deluge of DI and SSI 7 dis-

1. Social Security Disability Amendments of 1980, Pub. L. No. 96-265, 94 Stat.
441, 460.

2. 130 CONG. REc. H9838 (daily ed. Sept. 19, 1984) (statement of Rep.
Vandergriff).

3. Id.
4. Id. at H9836 (statement of Rep. Pickle).
5. Id. at H9834 (statement of Rep. Rostenkowski).
6. Id.
7. The disability requirements for SSI under Title XVI of the Social Security

Act are substantially identical to the requirements in force for DI benefits. McCoy v.
Schweiker, 683 F.2d 1138, 1141 (8th Cir. 1982). This Comment primarily discusses DI
statutes and regulations. However, most of the discussion of DI medical determination
criteria applies to the SSI disability program, which is also administered and adjudi-
cated through the Social Security Administration. See note 58 infira. Claimants often
file under both programs; in December, 1981, over 480,000 beneficiaries received pay-
ments concurrently under both programs. Annual Statistical Supplement, 45 Soc. SE.
cuRrrY BuLi. 11,235 (Nov. 1982) (Table 170).

The differences in the DI and the SSI programs are in their work, resource, and
income requirements. See H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in
1984 U.S. CODE CONG. & AD. NEWS 3038, 3070-71 (wherein tables compare non-disabil-
ity eligibility requirements of SSI and DI). Under DI, an applicant must meet a work
requirement independent of any consideration of his disability. 20 C.F.R. §§ 404.115-
.133 (1984). The applicant's employment must have been in work covered by the SSA
system. Id. at §§ 404.1001-.1413. In that way, the applicant has "contributed" to the
SSA program through Federal Insurance Contribution Act (FICA) tax deductions dur-
ing his work years. Id. at §§ 404.140-.146 and Appendix. Thus, eligibility for SSA bene-
fits is an entitlement, a right, that is based on a worker's contributions to the system.
Richardson v. Perales, 402 U.S. 389, 401 (1971). o. H.R. REP. No. 25, 98th Cong., 1st
Sess. 2, reprinted in 1983 U.S. CODE CONG. & AD. NEws 219, 401-02 (commenting that
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ability cases now in the courts and the appeals and reconsideration
process of the SSA. Since 1980, the Secretary of Health and Human
Services (the Secretary) has adopted an increasingly stringent posi-
tion regarding the allowance of claims for disability benefits adminis-
tered under SSA. 8 This approach is embodied in the regulations
promulgated by the Secretary and in the explanations and guidelines
supplied by the Secretary for SSA administrators.9 This comment by
the Secretary in 1980 reflects the changing policy:

At one time we would not find that disability or blindness
had stopped unless the medical evidence showed that the
person's condition had improved since we last determined
that he or she was disabled. About three years ago, we
changed this policy and began to find that disability or blind-
ness had stopped if we found, on the basis of new evidence,
that the person was not disabled or blind as defined in the
law.10

The influence of such comments on Social Security administrative
policy must not be underestimated. The Secretary's position at the
head of the SSA internal structure is much like that of a general at
the head of his troops."

the 1983 amendments stray from the "earned right" concept). SSI, on the other hand,
is essentially a welfare program. See id. See also 20 C.F.R. §§ 416.101-.2127. SSI pro-
vides a subsistence income for applicants who meet very restrictive income and re-
source limits as well as the aged, blind, or disability requirements of the program.
Social Security Act, 42 U.S.C. §§ 1381-1385 (1982). Any local Social Security office pro-
vides information, guidelines, and pamphlets on these programs and their
qualifications.

8. See Heaney, Why the High Rate of Reversals in Social Security Disability
Cases?, 7 HAMLINE L REv. 1, 4-7 (1983). The author is Gerald W. Heaney, United
States Circuit Judge for the Eighth Circuit Court of Appeals.

9. Id.
10. 45 Fed. Reg. 55,568 (1980) (Secretary's commentary to regulations 20 C.F.R.

§§ 404.1579, 404.1586, 404.1594, 416.994 (1984)), quoted and construed in Rush v. Secre-
tary of HHS, 738 F.2d 909, 913 (8th Cir. 1984).

11. See Mathews v. Eldridge, 424 U.S. 319, 335-39 (1976). The Secretary "has dele-
gated his responsibilities and powers under the [Social Security] Act to the SSA". Id.
at 335. The guidelines for disability decisions are promulgated by the Secretary in the
Code of Federal Regulations (C.F.R.) and by the Social Security Commissioner in the
Social Security Rulings (SSR). 2 K. DAvIS, ADMINISTRATIVE LAW TREATISE § 8:11, at
205 (2d ed. 1979). E.g., 20 C.F.R. §§ 404.1601-.1694 (1984) (defining the control that SSA
may exert over the state agencies' decision-making in disability determinations).

SSA's control begins with its approval of the state's application to make disability
decisions. 20 C.F.R. §§ 404.1610-.1615. If SSA finds that the state has substantially
failed to meet SSA standards, §§ 404.1670-.1675, the control extends to SSA's reas-
sumption of the disability determination function, § 404.1690. In between, the regula-
tions detail how SSA provides training, § 404.1622, written policies and instructions,
§ 404.1633, performance standards, §§ 404.1640-.1642, accuracy review, §§ 404.1643-.1650,
and management assistance, § 404.1660-.1661, for the state agencies.

Considerable control is undoubtedly necessary to maintain uniform administration
in a large national benefits program. Because of states' noncompliance with SSA pol-
icy, see note 6 and accompanying text supra, Congress acted to restore uniformity
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Changes in social, economic, and political conditions have also
contributed to the increasing number of workers who seek DI bene-
fits.12 Because of the rise in the average age of the population, more
workers are in the work force that is covered by DI and SSI disability
and retirement benefits.' 3 In addition, relatively high unemployment
has created an employers' market.14 Since employers do not need to
hire the marginally disabled worker, the worker, unable to continue
present work, is more likely to file for disability benefits.15 All of
these factors contribute to a rising application rate for disability ben-
efits and an increase in the number of appeals when benefits are dis-
allowed or terminated after a disability review.16

Perhaps the most significant element in the burgeoning disability
crisis has been the passage of the Social Security Disability Amend-
ments of 1980.17 The 1980 Amendments contained several needed re-
forms which encouraged disabled persons to attempt to return to
work.'8 Previously the attempt itself, whether successful or not,
would have been too costly to the disabled individual.' 9 However,

through the Social Security Disability Reform Act of 1984, Pub. L. No. 98-460, 1984
U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794, 1811-12. This act reaffirms SSA control
over state agency decisions and provides for an accelerated process of SSA's assump-
tion of the disability function from nonconforming states. Id. However, the absolute
control of the Secretary, a cabinet appointee, provides the opportunity for abuse by im-
plementation of political goals through administrative rather than legislative channels.
Cf. Heaney, supra note 8, at 16 (noting the Secretary's ability to disguise legislative
policy changes by reformulating administrative goals).

12. S. REP. No. 408, 96th Cong., 2d Sess. 3, reprinted in 1980 U.S. CODE CONG. &
AD. NEWS 1277, 1306-07.

13. H.R. REP. No. 25, 98th Cong., 1st Sess. 2, reprinted in 1983 U.S. CODE CONG. &
AD. NEWS 219, 400, 403.

14. S. REP. No. 408, 96th Cong., 2d Sess. 3, reprinted in 1980 U.S. CODE CONG. &
AD. NEWS 1277, 1307.

15. Heaney, supra note 8, at 1.
16. Id. at 1-2.
17. Pub. L. No. 96-265, 94 Stat. 441 (1980).
18. Id.
19. S. REP. No. 408, 96th Cong., 2d Sess. 3, reprinted in 1980 U.S. CODE CONG. &

AD. NEWS 1277, 1327. Many disabled persons, potentially able to return to work, were
discouraged from doing so because they could lose important benefits supplementary
to their cash benefits. Id. For example, under prior provision, a return to work or
even an attempt to work could end the disabled person's entitlement to MediCare ben-
efits. Id. at 1321. Even when a return to work by the beneficiary was followed by an-
other onset of the same disability, re-entitlement to MediCare, which provides both
hospital and medical coverage, was established only after a 24-month qualifying period.
Id. Since alternative medical insurance is often unavailable to a disabled person whose
need for coverage may be great, this MediCare disqualification posed an economic ob-
stacle to a disabled person's return to work. See also id. (noting an example of disin-
centives under prior law).

The 1980 Amendments supplied needed reform. Id. at 1312. Section 103 provided
for the immediate restoration of MediCare coverage to a disability beneficiary re-
turning to paid benefits status because of the same impairment within five years of the
cessation. Pub. L. No. 96-265, 94 Stat. 444 (1980). Similarly, § 104 of the 1980 Amend-
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section 311 of the amendments mandated that the vast majority of
current disability beneficiaries be reviewed within a three-year
period:

In any case where an individual is or has been determined to
be under a disability, the case shall be reviewed by the appli-
cable State agency or the Secretary (as may be appropriate),
for purposes of continuing eligibility, at least once every 3
years;... [r]eviews... shall be in addition to, and shall not
be considered as a substitute for, any other reviews which
are required or provided for under or in the administration
of this title.20

This mandated review was, in fact, accelerated by the Secretary;21

however, clogged conditions in the SSA adjudication process, 22 legis-
lative command,23 and court order24 have combined to force tempo-
rary suspension of continuing disability reviews (CDRs). On April
13, 1984, the Secretary suspended these periodic eligibility reviews.25

This upheaval in the largest adjudicative agency in government 26

reflects the struggle among the courts, the Congress, and the Social
Security Administration as they apply, adopt, and adapt the statutes
and administrative regulations of the disability programs.27 This
struggle fits in that continuous stream of separation of powers jousts
since, in Marbury v. Madison,28 Chief Justice Marshall wrote that
"[i]t is emphatically the province and duty of the judicial department

ments provided for the continuation of MediCare benefits throughout the "trial" work
period and beyond it when the disability benefits were ended because the disabled per-
son was performing substantial gainful activity (i.e., he had returned to work). Id. at
444-45. For the regulations covering substantial gainful activity, see 20 C.F.R.
§§ 404.1571-.1576 (1984); for the definition and requirements of the trial work provi-
sions, see id. at § 404.1592. These and other provisions relating to DI and SSI disability
benefits removed significant disincentives to the attempts of current disability benefi-
ciaries to return to work. S. REP. No. 408, 96th Cong., 2d Sess. 3, reprinted in 1980
U.S. CODE CONG. & AD. NEws 1277, 1321. See generally Pub. L. No. 96-265, §§ 201, 301,
94 Stat. at 441 (providing for continuing benefit payments to those beneficiaries who
work despite severe impairment and to those who are participating in vocational reha-
bilitation programs).

20. Pub. L. No. 96-265, 94 Stat. at 460.
21. H.R. REP. No. 618, 98th Cong., 2d Seas. 10A, reprinted in 1984 U.S. CODE

CONG. & AD. NEws 3038, 3039.
22. See notes 2-6 and accompanying text supra.
23. Social Security Disability Benefits Reform Act of 1984, Pub. L. No. 98-460, § 5,

1984 U.S. CODE CONG. & AD. NEws (98 Stat.) 1794, 1801-02 [hereinafter cited as 1984
Reform Act] (placing a moratorium on mental impairment reviews until the Secretary
could publish revised criteria and listings in the Code of Federal Regulations).

24. Mental Health Ass'n v. Heckler, 720 F.2d 965, 974 (8th Cir. 1983) (ordering re-
instatement of benefits in a class action).

25. H.R. REP. No. 1039, 98th Cong., 2d Seas. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEws 3080, 3088.

26. 3 K. DAVIS, ADMINisTRATivE LAw TREATISE § 15:18, at 199 (2d ed. 1980).
27. See notes 137-198 and 220-243 and accompanying text infra.
28. 5 U.S. (1 Cranch) 137 (1803).
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to say what the law is." 29 This recent combat, however, is not just
among the constitutional branches of the government.30 In addition
to the judicial, legislative, and executive branches, the administrative
agency has entered the picture.3 ' The Social Security Administration
is often at odds with itself as it serves a hybrid role in its administra-
tion of the Social Security benefits programs.32 It is charged with im-
plementing the legislative policies embodied in the statutes enacted
by Congress. 33 At the same time, SSA must be responsive to the ex-
ecutive policies of the President, who selects SSA's chief administra-
tive officer, the Health and Human Services (HHS) Secretary who, in
turn, directs the Social Security Commissioner. 34

In recent years, the Eighth Circuit has repeatedly reviewed the
law, regulations, and procedures which govern SSA's administration
of the disability programs.35 This Comment examines the bases for
the Eighth Circuit's decision in the seminal case of Rush v. Secretary
of Health and Human Services- 36 the burden of proof and the sub-
stantial evidence standard.3 7 This Comment also discusses what ef-
fect, if any, the Social Security Disability Benefits Reform Act of
1984 (1984 Reform Act) has had on Eighth Circuit law. Finally, this
Comment examines what the combined effect of Rush and the 1984
Reform Act implies for the struggle among Congress, SSA, and the
courts as they seek to define and control Social Security disability de-
terminations. These implications include what res judicata effect
should be accorded a prior determination by the Secretary in a later
disability review and whether the nonacquiescence of the Secretary
to federal court decisions below the level of the Supreme Court is de-
fensible. Although the Eighth Circuit cases examined consist primar-
ily of those in which the question is the termination or continuation
of disability benefits to persons previously receiving benefits, much of
the discussion also applies to initial disability determinations.

This Comment makes these specific contentions. First, despite
the 1984 Reform Act's explicit rejection of any allocation of burdens

29. Id. at 177.
30. See notes 353-379 and accompanying text infra.
31. Id.
32. See, e.g., Association of Admin. Law Judges v. Heckler, 594 F. Supp. 1132, 1133

(D.D.C. 1984) (wherein administrative law judges sue SSA itself).
33. 42 U.S.C. § 405(a) (1982).
34. R. STEVENS, INCOME SECURITY 462-64 (1970).
35. See Polaski v. Heckler, 751 F.2d 943, 952 (8th Cir. 1984) (citing 13 cases in 1984

alone where the court had found the Secretary's use of subjective pain in disability de-
cisions inadequate). See also Heaney, supra note 8, at 16-17 (containing a bibliography
of Social Security disability decisions by the Eighth Circuit from February 1979 to
June 1983).

36. 738 F.2d 909 (8th Cir. 1984).
37. Id. at 916.
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of proof or presumptions on the Secretary, the Act did not change
the substantive law of the Eighth Circuit in this area. Prior to the
1984 Reform Act, the Eighth Circuit had repeatedly required the Sec-
retary to make a showing that justified the termination of benefits to
a current beneficiary. 38 This Comment contends that the 1984 Re-
form Act, far from eliminating this standard, instead, impliedly codi-
fies it.3 9 Second, this Comment posits that the substantial evidence
standard, the well-established basis for court review of Social Secur-
ity determinations, 40 necessarily imposes some burden of production
on the Secretary in a disability termination case. This burden arises
because of the realities of the SSA administrative process.41

Although confusion remains as to what burdens of proof are allo-
cated among the parties and how they should be applied,42 Congress
emphasized throughout the 1984 Reform Act that the Secretary's
findings for disability benefits terminations must be supported by
substantial evidence.4 3 In effect, this emphasis codifies a burden of
production on the Secretary in a disability termination case.

As a result, the allocation by Congress of an implied burden of
production has some application to the res judicata effect accorded
the Secretary's prior determinations. Similarly, the allocation indi-
rectly applies to the question of uniformity through acquiescence by
the Secretary to circuit court decisions. Any effect of an implied bur-
den of production in disability determinations should apply equally to
initial determinations as well as to determinations at the hearing
level. Specifically, when the Secretary has made the final SSA deter-
mination, the Secretary must then afford the beneficiary whatever
implied presumption that Congress and the courts have provided.
This should be true whether the implied benefit to the claimant of a
prior disability finding is called a presumption, a burden of produc-
tion on the Secretary, or a substantial evidence standard.

Finally, the overriding tenor of Congress in the Social Security
Disability Benefits Reform Act of 1984 is one of humanity, fairness,

38. James v. Heckler, 745 F.2d 511, 512 (8th Cir. 1984); Johnson v. Heckler, 744
F.2d 1333, 1337 (8th Cir. 1984); Hauser v. Heckler, 741 F.2d 216, 217 (1984). Accord
Kiphuth v. Heckler, 587 F. Supp. 1567, 1569 (D. Minn. 1984) (wherein the court com-
mented that the adjudicator displayed "a shockingly contemptuous attitude toward the
plaintiff"); but cf. Tustin v. Heckler, 749 F.2d 1055, 1057-58 (3d Cir. 1984) (noting that
the Rush position had been legislatively overruled).

39. See notes 266-293 and accompanying text infra.

40. See notes 199-211 and accompanying text infra.

41. See notes 284-293 and accompanying text infra.
42. See note 193 infra.
43. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEws (98 Stat.) 1794, 1799;

Tustin, 749 F.2d at 1058 n.4 (noting that termination can occur only if substantial evi-
dence supports such a finding).
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and uniformity." In addition, Congress acted to clear federal court
dockets.45 This Comment contends that Congress acted unwisely in
failing to adopt explicit statutory guidelines for the Secretary as to
when and how the Secretary should acquiesce to or appeal adverse
circuit court decisions. Despite remarks in the Congressional Rec-
ord,46 it is by no means clear that the Secretary will proceed to
standardize SSA's response to the courts. This failure to address ac-
quiescence directly encourages inhumane, unfair, and unlike treat-
ment of beneficiaries as well as a continued lack of uniformity in a
nationally administered program. It also increases the likelihood of
repetitive litigation. In short, the failure to address acquiescence un-
dermines the very purposes that the 1984 Reform Act is otherwise
designed to further.

THE SOCIAL SECURITY DISABIITY PROCESS

History

The original Social Security Act of 1935 made no provision for
disability benefits.47 In 1954, Congress provided for a "freeze" in the
retirement benefits rate for a person who had become disabled.48
This disability "freeze" prevented the benefits of a disabled person
from being unfairly reduced due to nonearning years on his record
after his disability began.49 Additionally, the 1954 amendments pro-
vided that state agencies would make the Social Security disability
determinations under a contract with the United States.5° In 1956, a
disabled worker over age fifty became eligible to receive disability
benefits under earnings formulas essentially the same as the formu-
las used to calculate retirement benefits.51 The Secretary was also
given authority to reverse cases in which a disability had been ini-
tially allowed by the state agency.52 This provision was intended to
prohibit unnecessary payments by the disability trust fund and to en-

44. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEws 3038, 3039.

45. E.g., 1984 Reform Act, Pub. L. No. 98-460, § 2, 1984 U.S. CODE CONG. & AD.
NEws (98 Stat.) 1794, 1797-98 (wherein medical improvement cases are remanded to
the Secretary and subsequent class actions based on medical improvement are
precluded).

46. E.g., 130 CONG. REc. at H9836 (statement of Rep. Pickle, subcommittee chair-
man). Rep. Pickle, speaking in favor of the 1984 Reform Act, said that "[w]e send a
clear signal ... [that the Secretary's] not acquiescing in decisions by the various U.S.
Circuit courts of appeals is not acceptable." Id.

47. S. REP. No. 408, 96th Cong., 2d Seas. 3, at 1290.
48. Id.
49. Id.
50. Id.
51. Id. at 1290-91.
52. Id. at 1291.
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courage uniform administration of the program through the various
state agencies.

53

The disability program expanded dramatically when the 1958
amendments eliminated the age fifty requirement for disability bene-
fits and simultaneously made the dependents of disabled beneficiaries
eligible for benefits. 54 The trial work period for a disabled benefici-
ary was introduced in the 1960 amendments.55 Finally, the Social Se-
curity disability definition was clarified by the 1967 amendments.5
This clarification emphasized that the medically-caused impairments
of the disabled person must be severe and be the cause of the inabil-
ity to work.57 In large part, these provisions constitute the SSA disa-
bility system in operation today.5m

The Administrative Review Process

The SSA administrative system is a complex one, and the disabil-
ity appeals process5 9 is multi-leveled.60 The various review steps of
the SSA adjudication ladder are available to either an initial disabil-

53. Id. Uniform administration is an often repeated congressional purpose. See
note 44 and accompanying text supra.

54. Id.
55. Id.
56. Id. at 1292.
57. Id. The Committee report emphasized that this provision "was designed to

provide disability insurance to workers who are so severely disabled that they are un-
able to [work]." Id.

58. Id. In 1972, Congress created the Supplemental Security Income (SSI) pro-
gram, a minimum subsistence welfare program for the aged, blind, and disabled. Be-
cause of SSA's already-existing national framework, Congress logically provided that
SSA would administer the new program. Id. at 1293.

59. The term "appeals process" is used here to apply to the entire administrative
review process available to the claimant who is dissatisfied with a determination made
on his disability benefits claim. The use of "appeals" should not be confused with
either the specific request made as a step in the SSA administrative review process to
the Appeals Council or with an appeal made in the federal courts after exhaustion of
the SSA process.

60. 20 C.F.R. § 404.900(a) (1984). The SSA disability process contains five basic
steps. First, there is an "initial determination." Id. This determination may result
from an original disability application, or from a termination of benefits to a disability
beneficiary after an agency-initiated review of his disability. Id. at § 404.902. The four
successive review steps possible after the "initial determination" are: (1) reconsidera-
tion, (2) hearing, (3) Appeals Council review, and (4) federal court review. Id. at
§ 404.900(a).

For a complete look at the SSA administrative review system, see 20 C.F.R.
§§ 404.900-.965. Part 404 of the C.F.R. is titled "Old-Age, Survivors, and Disability In-
surance"; Subpart J of Part 404, §§ 404.900-.995, is titled "Determinations, Administra-
tive Review Process, and Reopenings of Determinations and Decisions." In Mathews
v. Eldridge, 424 U.S. 319 (1976), the Supreme Court described this SSA administrative
review process. Id. at 335-39. The Court held that an evidentiary hearing beyond that
built into the SSA process was not required in advance of a termination of benefit pay-
ments in a DI disability process. Id. at 349.
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ity claimant or a former beneficiary whose disability payments have
been terminated.6 ' Case law describes the Social Security Act as a
remedial statute to be read broadly because of its beneficent pur-
pose.62 Moreover, the courts construe the Social Security provisions
in a light favorable to the applicant. 63 Nonetheless, the definition of
disability provided by the statute is sufficiently stringent 64 and its ap-
plication by SSA is sufficiently restrictive65 that numerous disability
applicants and ex-beneficiaries request determinations reviews.66

In order to receive disability benefits, one must file an applica-
tion.67 Subsequent administrative and judicial review of a claim is
dependent on the applicant's timely requests pursuant to prescribed
order.68 First, through a state agency, SSA makes an initial determi-
nation.69 If dissatisfied with the result of the initial determination,
an applicant must then file for a reconsideration. 70 A disability
claimant who is still dissatisfied with SSA's evaluation of his disabil-

61. 20 C.F.R. § 404.902 (1984).
62. Andrews v. Harris, 635 F.2d 1362, 1364 (8th Cir. 1980). Accord Cutler v. Wein-

berger, 516 F.2d 1282, 1285 (2d Cir. 1975). See also 130 CONG. REC. at H9838 (statement
of Rep. Vandergriff). "The disability program ... is still a valid expression of this
country's compassion for those who are unable to care for themselves." Id.

63. Heaney, supra note 8, at 2.
64. 42 U.S.C. § 423(d) (1982):
(1) The term "disability" means -(A) inability to engage in any substantial
gainful activity by reason of any medically determinable physical or mental
impairment which can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less than 12 months;...
(2) For purposes of paragraph (1)(A)- (A) [and the disabled person's impair-
ment(s) must be] of such severity that he is not only unable to do his previous
work but cannot . .. engage in any other kind of substantial gainful work
which exists in the national economy....

65. Heaney, supra note 8, at 8-10.
66. Id. at 10. Nationwide, there were 280,000 requests for hearings in fiscal year

1982. Id. In 1982, 918 filings for judicial reviews were made in the district courts of the
Eighth Circuit alone. Id.

67. 20 C.F.R. § 404.603 (1984). Timely and proper filing by the proper person in-
sures that the beneficiary will receive all benefit payments to which he is entitled. Id.
at §§ 404.610-.632 (1984).

68. Id. at § 404.900(a).
69. Id. at § 404.900(a)(1). Initial determinations include: "(a) Your entitlement or

your continuing entitlement to benefits; . .. [and] (m) The establishment or termina-
tion of a period of disability." Id. at § 404.902. Other definitions and classifications of
initial determinations and their effects are contained in §§ 404.902-.905.

70. Id. at § 404.900(a)(2). The state agency's role in initial and reconsideration dis-
ability determinations is described in §§ 404.1601-.1694. The criteria to be used in disa-
bility determinations by the state agency and any other adjudicator at all levels of the
administrative and judicial process are contained in §§ 404.1500-.1599 and Appendices 1
and 2. Most important is the SSA sequential evaluation process. Id. at § 404.1520(a).
To emphasize its intent-that regulations and procedures be uniform in initial and re-
view disability determinations-Congress reported in § 10 of the 1984 Reform Act that
"frfegulations . .. have the force and effect of law and are therefore binding on all
levels of adjudication." 130 CONG. REC. at H9830 (under "9. Administrative Procedure
and Uniform Standards") (emphasis in original). Cf. McCoy, supra 683 F.2d at 1142-46
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ity claim may next request a hearing before an administrative law
judge (ALJ).71 Subsequent to the ALJ hearing, an applicant may re-
quest a review by the Appeals Council72 and finally may resort to the
federal district courts.73

It is essential to the discussion of the Social Security issues raised
in this Comment to underscore the hearing step, the third in the SSA
claims and appeals process.74 In the first two administrative steps,
the initial claim determination and the reconsideration, the state
agency makes its decisions through an essentially faceless paper pro-
cess.75 In the two steps following the hearing, the Appeals Council76

and federal court review,77 the disability review is generally confined
to an examination of the existing record to determine whether there
is substantial evidence to support the Secretary's final determina-
tion.78 Thus, the record79 and written findings80 created by the AIJ
at the quasi-judicial hearing8 l are crucial because the first two steps

(wherein the court examined the express delegation of power to the Secretary to make
regulations).

71. 20 C.F.R. § 404.900(a)(3) (1984). The hearing process is detailed within
§§ 404.929-.965.

72. Id. at § 404.900(a)(4). The Appeals Council review procedure is detailed
within §§ 404.967-.983.

73. Id. at § 404.900(a)(5). The right to judicial review is codified at 42 U.S.C.
§ 405(g) (1982).

74. 20 C.F.R. § 404.900(a)(3) (1984).
75. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in U.S. CODE CONG. &

AD. NEWS 3038, 3053. See 20 C.F.R. §§ 404.1503, 404.1613-.1615 (1984). See also Cope-
land, Current Administration of Social Security Disability Programs, Rational Goals,
Inadequate Methods and Irrational Results, 5 SOC. SECURTy F. 6, 13 (Feb. 1983) (ex-
amining the current disability review process).

76. 20 C.F.R. § 404.976 (1984) (confining the Appeals Council's review to the ex-
isting record).

77. 42 U.S.C. § 405(g) (1982) (stating that "[t]he findings of the Secretary as to any
fact, if supported by substantial evidence, shall be conclusive").

78. Eg., Smith v. Schweiker, 728 F.2d 1158, 1161-62 (8th Cir. 1984) (citing
§ 405(g)).

79. 20 C.F.R. § 404.951 (1984).
80. Id. at § 404.953.
81. Id. at § 404.929-.965. The hearing provides an opportunity similar to a judicial

trial for testimony, evidence, subpoena of witnesses, examination of witnesses by the
claimant, and other judicial accoutrements. Id. at § 404.950. However, the Eighth Cir-
cuit has unconvincingly held that an agency may irrebuttably establish facts through
the administrative rulemaking procedures. McCoy, 683 F.2d at 1146. Further, the
court noted that the opportunity to rebut such facts "was given [to a claimant] in the
rulemaking procedure itself." Id.

What the court meant here is unclear. Public interest groups and Congress both
contribute considerably to administrative rulemaking procedures. However, an indi-
vidual is not often able to be meaningfully involved in that process. It seems especially
unlikely that an individual would be personally involved in the rulemaking procedures
that produced the regulation of which the individual now complains in a court pro-
ceeding. A better view may be that an individual must be given a full and fair oppor-
tunity to rebut facts judicially or administratively noticed pursuant to the Secretary's
regulations. See generally 3 K. DAVIS, supra note 26, at § 15:18, at 198-206.
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do not furnish a written record created in a face-to-face adversarial
context and the latter steps are reviews of the evidence already pro-
duced up to that point. It is the ALJ record which frames the issues
and provides the findings8 2 on which the Appeals Council a8 and the
federal courts" will make their review. At the hearing, the ALJ
makes the disability determination from findings "based on evidence
offered at the hearing or otherwise included in the record."s There-
fore, the federal courts often reverse or remand SSA determinations
because the courts conclude that the AJ made the decision on a rec-
ord inadequate to support the findings.86 Finally, the ALJ's determi-
nation may become the final adjudication of the Secretary.8 7 Unless
the applicant requests and is granted an Appeals Council review, the
ALJ's hearing determination will be the final one for the claimantse

At length, the claimant comes to the final SSA administrative re-
view step-the request for Appeals Council review.89 The Appeals
Council review is not a de novo review of the record.90 Yet, the Ap-
peals Council may "affirm, modify or reverse the hearing decision,"91

remand the case to the ALJ for further action, 92 or deny the request
for review.93 Notwithstanding its power to act, the Appeals Council
seldom allows a claim that has been denied through the first three
administrative steps.94

When a claimant has exhausted the administrative review pro-
cess, he may next file for relief in the federal district courts.95 Ex-

82. 20 C.F.R. § 404.946 (1984).
83. 20 C.F.R. §§ 404.970, 404.976-.977 (1984).
84. 42 U.S.C. § 405(g) (1982).
85. 20 C.F.R. § 404.953 (1984).
86. See Vaughn v. Heckler, 741 F.2d 177, 179 (8th Cir. 1984) (the court finding that

the Secretary has an affirmative duty to develop the record); Orr v. Heckler, 737 F.2d
770, 771 (8th Cir. 1984) (the court remanding for the "development of an adequate rec-
ord"). Cf. Powell v. Heckler, 741 F.2d 221, 223 (8th Cir. 1984) (denying a remand be-
cause there was substantial evidence on the record to support the AIJ's findings).

87. 20 C.F.R. § 404.955 (1984).
88. Id. The Appeals Council will review a case when it finds: (1) an abuse of the

AIJ's discretion; (2) an error of law; (3) a finding of the ALJ which is unsupported by
substantial evidence; (4) a broad policy or procedural issue affecting general public in-
terest; or (5) new and material evidence which is submitted with the Appeals Council
request. Id. at § 404.970. Grants of review by the Appeals Council are rare and rever-
sals of previous disallowances are rarer.

89. See note 72 supra.
90. See note 83 supra. The Secretary's regulations confine the Appeals Council to

a review of the hearing record. Id.
91. 20 C.F.R. § 404.979 (1984).
92. Id. at § 404.977.
93. Id. at § 404.981.
94. Copeland, supra note 75, at 14. Only two-tenths of one percent of all disability

benefit claims awarded in 1980 were awarded by the Appeals Council. Id.
95. 20 C.F.R. § 404.900(a)(5) (1984). The House committee report on the 1984 Re-

form Act said that judicial review "is not a trial de novo, but rather is limited to a con-
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haustion of the administrative review process is generally a
prerequisite to a judicial review of a disability claim96 although the
failure to exhaust administrative review might not bar constitutional
arguments. 97 A claimant's failure to pursue administrative review of
a disability denial may be accorded a resjudicata effect and, thus, bar
a subsequent claim or court review.98 But an expedited appeals pro-
cess is available to an SSA claimant who believes that his claim has
been disallowed on an unconstitutional basis.99 Both the Supreme
Court'00 and the Eighth Circuit' 0 1 have examined whether waiver of
the exhaustion requirement is appropriate in the Social Security ad-
ministrative review process.

A beneficiary already receiving disability payments has always

sideration of the pleadings and the transcript of the proceedings at the AUJ hearing."
H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE CONG. & AD.
NEWS 3038, 3060.

96. 20 C.F.R. § 404.900(a)(5).
97. Mathews v. Eldridge, 424 U.S. 319, 327-29 (1976). "Any individual, after any

final decision of the Secretary made after a hearing ... may obtain a review of such
decision by a civil action commenced within 60 days." 42 U.S.C. § 405(g) (1982). "No
findings of fact or decision of the Secretary shall be reviewed by any person, tribunal,
or governmental agency except as herein provided." Id. at § 405(h). Sections 405(g)
and (h) have been read together to require a person to complete or exhaust all admin-
istrative steps before seeking a judicial remedy. Eldridge, 424 U.S. at 327-29. However,
certain constitutional claims may be instituted before exhaustion of the administrative
review process. Id.

98. Harapat v. Califano, 598 F.2d 474, 477 (8th Cir. 1979). A failure to pursue disa-
bility review of an initial disability claim barred judicial review of an acknowledged
disability. Id.

99. 20 C.F.R. § 404.900(a)(6) (1984). The expedited appeals process may be re-
quested after any step of the administrative process. Id. However, the claimant may
choose the expedited appeal only if he accepts the findings of fact and the application
and interpretation of the law made by SSA. Id. at §§ 404.923-.928.

100. Mathews v. Diaz, 426 U.S. 67, 75-77 (1976) (challenging in a class action the
constitutionality of an SSA MediCare provision).

101. Polaski v. Heckler, 751 F.2d 943, 951-53 (8th Cir. 1984) (challenging in a class
action the Secretary's examination of evidence regarding subjective pain). In Polaski,
the Eighth Circuit examined Eldridge, 424 U.S. at 327-30, for the proper application of
the waiver of exhaustion requirement contained in 42 U.S.C. § 405(g). Polaski, 751
F.2d at 951-53. The court in Polaski found waiver was appropriate for some class mem-
bers in light of a "pragmatic analysis of the claimants' interest in judicial review at
[this] point in the proceedings and the relative harm to the agency's administrative
process." Id. at 952. The court relied heavily on its own prior analysis of this provision
in another Eighth Circuit class action. Id. at 952-53 (citing and discussing Mental
Health Ass'n v. Heckler, 720 F.2d 965 (8th Cir. 1983)). In Mental Health Ass'n, the
court found waiver of exhaustion proper because the mentally-ill class members were
often incapable of effectively using their appeal rights. Id. at 970-71. For a view find-
ing waiver inappropriate, see Polaski, 751 F.2d at 954 (Gibson, J., dissenting). Judge
Gibson believed that the Eighth Circuit had far exceeded Mental Health Ass'n and had
acted contrary to the Eldridge principles guiding the waiver of exhaustion require-
ments. Id. See also Tustin v. Heckler, 749 F.2d 1055, 1062-64 (3d Cir. 1984) (examining
the propriety of a waiver of exhaustion distinction employed by the Secretary in light
of the 1984 Reform Act).
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been subject to a "current disability review" for purposes of ascer-
taining continuing eligibility.10 2 A current disability review that re-
sults in benefits termination does not alter the tiered administrative
review process described above that is available to the initial disabil-
ity claimant.10 3 It is treated as an administrative action subject to re-
view just as the initial disability claim determination.1° 4 As noted
before, the 1980 amendments mandated review of most disability
beneficiaries in a three-year period.10 5 SSA begins the current disa-
bility review by referring a claimant's file to the appropriate state
agency for review.' 6 After the initial file review, the state agency
may ask the beneficiary to supply information to the agency or to
submit to a consultative examination.10 7 Based on all available infor-
mation, the agency can suspend benefits'08 or find that disability con-
tinues.1' 9 If, upon completion of the review, the state agency has
found that the disability has ended, SSA terminates benefits and is-
sues a written notice explaining its action and the reasons for its de-
termination. 110 This notice also informs the former beneficiary of his
rights to seek reversal of the determination in the administrative ap-
peals process."'

The Disability Standard and Its Administrative Interpretation

By statute, Congress has given the Secretary of Health and
Human Services the "full power and authority to make rules and reg-
ulations and to establish procedures, not inconsistent with the provi-
sions of this subchapter."112 In addition, the Secretary is directed to
make findings of fact and decisions as to the rights of applicants
under the Social Security Act.113 Generally, the Secretary has dele-
gated these responsibilities to the Social Security Administration, but
SSA's standards and procedures are prescribed by the Secretary."x4

The result of this successive delegation of power is the sequential
evaluation process."l 5 This process clarifies how SSA adjudicators

102. 20 C.F.R. §§ 404.1589-.1590 (1984).
103. See notes 59-101 and accompanying text supra.
104. 20 C.F.R. § 404.902 (1984). Among other SSA decisions, "initial determina-

tions include ... (m) the establishment or termination of a period of disability." Id.
105. See note 20 and accompanying text supra.
106. 20 C.F.R. §§ 404.1503, 404.1589-.1590 (1984).
107. Id. at § 404.1593.
108. Id. at § 404.1596(b).
109. Id. at § 404.1596(c).
110. Id. at § 404.1597.
111. Id.
112. 42 U.S.C. § 405(a) (1982).
113. Id. at § 405(b)(1).
114. Eldridge, 424 U.S. at 335.
115. See notes 120-136 and accompanying text itifra.
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will make determinations under the definition of disability that Con-
gress has provided.

Congress has prescribed a stringent disability standard. A dis-
abled person must establish that he is unable to engage in substantial
gainful activity.116 This disability must be by reason of a "medically
determinable physical or mental impairment. 11 7 Next, the impair-
ment must be expected to result in death or to last for a period of at
least twelve months. 118 Finally, not only must the disabled person be
unable to return to his previous employment, but he must also be un-
able to engage in other work which exists in the national economy. 119

The Secretary has met the difficult task of providing the deter-
mination guidelines for SSA, the state agencies, the ALJs, the Ap-
peals Council, and the courts by establishing a series of steps
collectively known as the "sequential" evaluation process.120 Essen-
tially, SSA follows a set order in reviewing whether the claimant
meets the definitional guidelines for disability.12 1 Factors considered
are the claimant's current work, his impairments and their severity,
and his capacity to do other work based on age, education, and work
experience. 122 If at any step in the process SSA finds that the person
is or is not disabled, the review for disability ends.123

There are five essential steps in the process.124 First, the adjudi-

116. 42 U.S.C. § 423(d)(1) (1982). Substantial gainful activity essentially is used as
a threshold guide for disability. An applicant who is still working, even though at a
minimal level, may be disqualified from benefits because he is engaging in statutory
substantial gainful activity. 20 C.F.R. §§ 404.1520(b), 404.1571-.1576 (1984).

This Comment does not focus on the substantial gainful activity work standard for
disability. Instead, the focus is on the medical improvement standard, that is, instances
where a disability beneficiary's medical condition is found to have improved to the
point that the beneficiary has regained the ability to work. However, it should be
noted that the ability to work, Le., engage in substantial gainful activity, is at the foun-
dation of all disability decisions since it is integral to the statutory definition of disabil-
ity. Yet, it is rarely the subject of litigation, presumably, because SSA regulations and
standards for substantial gainful activity are clearly fixed by income limitations. Id. at
§ 404.1574.

117. 42 U.S.C. § 423(d)(1)(A) (1982).
118. Id.
119. Id. at § 423(d)(2)(A). Work in the national economy is further defined as

"work which exists in significant numbers either in the region where (the disabled
person] lives or in several regions of the country." Id.

120. 20 C.F.R. § 404.1520 (1984). See Smith v. Heckler, 735 F.2d 312, 315 n.1 (8th
Cir. 1984) (setting out the sequential evaluation process in examination of an initial
disability claim).

121. 20 C.F.R. § 404.1520 (1984).
122. Id.
123. Id.
124. See id. E.g., Smith v. Heckler, 735 F.2d 312, 315-16 (8th Cir. 1984) (holding

that the findings of the AL.J were not supported by substantial evidence under the se-
quential evaluation process).
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cator examines the individual's present work activity.125 If the adju-
dicator finds that the claimant is engaging in substantial gainful
activity, the individual is found not to be disabled and no other fac-
tors are considered. 126 Assuming that the adjudicator finds that the
claimant is not engaging in substantial gainful activity, he must next
make a finding regarding the severity of the claimant's impair-
ment.127 If the disabled person's ability to do basic work activities is
not significantly limited by his impairment, then the individual is
found not to be disabled.12 In the third step, the adjudicator con-
sults the listings of impairments in Appendix 1 of the disability de-
termination subpart.m29 If the disabled person's impairment is equal
to one listed in the Appendix and meets the duration requirement,
the individual is found to be disabled regardless of his age, education,
or work experience. 130 Comparatively, the first part of the process
seems simpler than what remains because in the first three steps the
adjudicator does not consider the residual function factors-age, edu-
cation, and work experience-but only the current work activity and
the medical facts.

The final two sequential evaluation steps require that the adjudi-
cator evaluate the residual functional capacity of the claimant, which
is the ability to work despite the impairment.' 3 ' In the fourth step,
the adjudicator compares the claimant's age, education, work experi-
ence, and his residual functional capacity to the demands of any past
work. 3 2 If the SSA finds that the claimant is able to do any work he
has done in the past, SSA will find him not disabled.'33 In the final
sequential step, the adjudicator must compare the claimant's residual
functional capacity, age, work experience, and education to the de-
mands of other work in the national economy. 134 The adjudicator
may find that the claimant is able to do other work and that he is not
statutorily "disabled" or that he is incapable of other work and that
he is "disabled."'13 The courts have frequently reviewed the proper
application of the Secretary's methods of disability evaluation within
this process.136

125. 20 C.F.R. § 404.1520(b) (1984).
126. Id.
127. Id. at § 404.1520(c).
128. Id.
129. Id. at § 404.1520(d).
130. Id.
131. § 20 C.F.R. § 404.1520(e), (f) (1984). "Residual functional capacity" is com-

monly abbreviated as "RFC."
132. Id. at § 404.1520(e).
133. Id.
134. Id. at § 404.1520(f).
135. See id.
136. The Secretary's methods of evaluating disability through the sequential pro-
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Rush v. Secretary of Health and Human Services137

Announcing a Burden of Production on the Secretary

Freddie F. Rush, age thirty-two, became disabled in February,
1975, after abdominal surgery.'3 8 Following the surgery, Rush con-
tinued to suffer from stomach pain, diarrhea, cramping, and nausea,
and subsequent surgery could not determine the exact source of his
pain.139 After Rush filed an application for disability benefits in Oc-
tober, 1975, an initial period of disability was established from Febru-
ary, 1975, through June, 1976.140 The Secretary, in a June, 1976,
disability review, found that Rush was no longer disabled, but in a
June, 1977, hearing, the ALJ found that Rush remained entitled to
benefits. 14 1 The ALJ made his finding based on the evidence from
Rush's treating physician and the reports of two consulting
psychiatrists.142

In March, 1981, another current disability review by the Secre-
tary culminated in a second AIJ hearing.143 Additional medical tes-
timony was inconclusive as to the exact source of Rush's pain, but the
report of one doctor concluded that Rush was "'disabled for any kind
of physical activity.'"'144 Nonetheless, the AUJ found that the claim-
ant was not disabled.145 Rush requested an Appeals Council review
and submitted additional corroborating evidence. 146 Even so, the Ap-
peals Council denied the request for review, and the second ALJ's

cess have been the subject of Eighth Circuit litigation. See Parsons v. Heckler, 739
F.2d 1334, 1339-40 (8th Cir. 1984). After finding that the claimant could not return to
his past work, the ALJ failed to consider the claimant's ability to perform other jobs in
the national economy. Id. For a thorough discussion of the sequential evaluation pro-
cess, see McCoy, 683 F.2d at 1141-48.

In another case, the court remanded a disability case to the Secretary for addi-
tional development of the sequential evaluation process record. See Vaughn v. Heck-
ler, 741 F.2d 177, 179 (8th Cir. 1984). The court reminded the Secretary of various
standards that were necessary to the Secretary's evaluation of the disability per prior
law in the Eighth Circuit. Id. It was necessary for the Secretary to consider: (1) the
combined impact of multiple impairments of the claimant; (2) the subjective com-
plaints of pain of the claimant; (3) the propriety of using the Medical-Vocational
Guidelines (often called the grid), if the claimant was found to suffer from a "nonexer-
tional" impairment; and (4) the necessity of using a vocational expert if the grid could
not be used. Id.

137. 738 F.2d 909 (8th Cir. 1984).
138. Id. at 910.
139. Id.
140. Id.
141. Id. at 910-11.
142. Id. at 911.
143. Id.
144. Id.
145. Id.
146. Id.
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decision became the Secretary's final decision. 147 The district court
found this decision was supported by substantial evidence. 148 Com-
menting on the doctors' testimony submitted at the second hearing,
the Eighth Circuit said that "[t]hese reports clearly demonstrate that
Rush's condition was substantially the same as it was in 1977."'149

The appellant Rush asked the Eighth Circuit to adopt a "medical
improvement" standard in disability termination cases.150 Essen-
tially, Rush asked that the court impose a burden of production on
the Secretary.151 That burden of production would result from a pre-
sumption that a disability beneficiary, like Rush, who had been previ-
ously found disabled, remains disabled.152 Rush urged that the court
require the Secretary to produce some evidence of the disability ben-
eficiary's medical improvement or to show that, based on the current
evidence, the beneficiary's condition is not as serious as first
believed.'5

The Secretary responded that the claimant may be evaluated as
if this were an initial benefits determination.154 The court summa-
rized the Secretary's argument to be that the Secretary could find
that a disability had ended upon examining evidence substantially
identical to the evidence upon which the disability had been origi-
nally granted.'" The Rush court then compared this position to the
Secretary's position in another Eighth Circuit case, Smith v.
Schweiker,M in which the court had implicitly rejected a similar ar-
gument.'5 7 In Smith, the disability beneficiary was shown, on evi-
dence essentially identical to that in her original award, to be unable

147. Id. at 912.
148. Id.
149. Id. at 911.
150. Id. at 912.
151. Id.
152. Id.
153. Id.
154. Id.
155. Id.
156. 728 F.2d 1158 (8th Cir. 1984).
157. Rush, 738 F.2d at 912. In Smith v. Schweiker, the Secretary had terminated

benefits on the ground that the beneficiary's condition had improved. 728 F.2d 1158,
1159 (8th Cir. 1984). However, the court found that the evidence demonstrated the
beneficiary's inability to return to her former employment. Id. at 1162. Therefore, the
court, employing a burden-shifting device, found that the Secretary was required to
demonstrate that the claimant could perform other work. Id. at 1163. Without such a
showing, the benefits termination was improper. See id. at 1164.

The court rejected the implicit argument that in a current disability review the
Secretary may submit for a second time the evidence on which a person was originally
awarded benefits. On this re-evaluation, the evidence may now be found to show only
a slight impairment. Thus, the benefits may be terminated based on the ability of the
claimant to work.
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to return to her former work.'" In Smith as in Rush, the Secretary
now sought termination of benefits based on an improvement in the
disability beneficiary's condition without a demonstration of any
change in that condition. 5 9 Both the Smith and Rush courts found
that it would be wrong for the Secretary to terminate disability bene-
fits on only a reappraisal of prior evidence. 16°

However, the court recognized that in Smith it had been analyz-
ing the facts in an original claims determination and not in a disabil-
ity review termination as present in Rush.16 1 In Rush, the court
directly addressed the question of what effect a prior disability deter-
mination should have on a subsequent review of the beneficiary's dis-
ability.162 As the court itself phrased the question, "[must] the
Secretary... produce new evidence showing that the claimant's con-
dition has improved or is not so disabling as previously supposed or
that there is some other legitimate reason to re-evaluate the claim-
ant's right to receive benefits" in order to terminate benefits? 6 3 The
Eighth Circuit's answer was to announce a new medical improvement
standard that furnished the disabled beneficiary with a presumption
of continuing disability and imposed on the Secretary a burden of
production. 16

Before Rush, no statutory standards for disability terminations
had been set out.165 Still, the regulations provided that a disability is
found to have ended at the earliest of: 1) when the current evidence
shows that the impairment allows the claimant to engage in substan-
tial gainful activity; 2) when, after a trial work period, the claimant
demonstrates his ability to engage in substantial gainful activity; or 3)
when the claimant actually does substantial gainful activity.166 When
these regulations came out, the Secretary formally announced what,
in fact, had been an ongoing change in disability terminations pol-
icy.167 In summary, this change was that disability is found to have
ended when current evidence shows that the individual is able to en-
gage in substantial gainful activity whether or not actual medical im-

158. Smith, 728 F.2d at 1162-63.
159. See id.
160. Rush, 738 F.2d at 912.
161. Id. at 913.
162. Id.
163. Id. at 910.
164. Id. at 915-16.
165. Id. at 913. See also 130 CONG. REC. H9827 (statement of the present law prior

to the 1984 Reform Act under "i. Standard of Review for Termination of Disability
Benefits").

166. 20 C.F.R. § 404.1594(b) (1984).
167. Rush, 738 F.2d at 913 (citing 45 Fed. Reg. 55,568 (1980)).
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provement is demonstrated. 168

If the Secretary's "new" policy was seen as permitting disability
termination on grounds other than medical improvement, the Rush
court found no conflict with the extant Eighth Circuit law.169 How-
ever, the court emphasized that the current evidence must include
something other than the evidence used to establish the disability in
the prior determination. 170 The court commented that the Secretary
cannot simply "change her mind."'171 Additionally, the court implied
that there was an inherent unfairness in the res judicata effect ac-
corded.prior determinations. 172 The Secretary may preclude a disa-
bility claim solely because a prior claim had been disallowed. 173

However, a beneficiary whose disability claim had been allowed does
not enjoy a res judicata effect in a later disability review.174

Some deference is normally accorded the Secretary in the inter-
pretation of SSA regulations.175 However, the Rush court found that
adopting the Secretary's apparent position that disability benefits
could be terminated on substantially the same evidence as previously
used to allow the disability was inconsistent with the purpose of the
Social Security Act.176 Moreover, the court emphatically stated that
"the words of the regulation simply do not say what the Secretary
says they mean."'1 7 7 The court emphasized that the words of the reg-
ulation did not "come close to saying that a prior determination of
disability may be disregarded without any new evidence."'178

The court found considerable support among the other circuits
for its newfound presumption. The Ninth Circuit had recently stated
that a prior ruling of disability, absent contrary proof, supported a
presumption that the condition remained unchanged.179 This pre-
sumption required only that "the party against whom it is directed

168. Id. (citing 45 Fed. Reg. 55,583 (1980)). For the text of the Secretary's com-
ment, see text at note 10 supra.

169. Rush, 738 F.2d at 913.
170, Id.
171. Id. at 914.
172. Id.
173. 20 C.F.R. § 404.957(c)(1) (1984).
174. Rush, 738 F.2d at 914. The court cited United States v. Utah Constr. & Mining

Co., 384 U.S. 394 (1966), in which the Supreme Court stated: "When an administrative
agency is acting in a judicial capacity and resolves disputed issues of fact properly
before it which the parties have had an adequate opportunity to litigate, the courts
have not hesitated to apply res judicata to enforce repose." Id. at 422.

175. Rush, 738 F.2d at 914.
176. Id.
177. Id.
178. Id. It should be noted that these very regulations were promulgated by the

Secretary under an express grant of power under 42 U.S.C. § 405(a) (1982). See note
112 and accompanying text supra.

179. Patti v. Schweiker, 669 F.2d 582, 586-87 (9th Cir. 1982).
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[has] the burden of going forward with evidence to rebut or meet the
presumption."'8 Therefore, the Secretary would have a burden of
production. 18 ' Similarly, the Third Circuit had found that a pre-
sumption of continuing disability did not alter the claimant's burden
of proof as to his disability.'8 2 Nonetheless, it did impose on the Sec-
retary a burden of producing evidence to rebut that presumption. 8 3

After considering these opinions, the Eighth Circuit concluded that
in disability termination actions there is a presumption of continuing
disability.184

Prior to reaching its decision, the Rush court examined in a foot-
note two circuit rulings which were superficially inconsistent with
Rush's newly-announced presumption.lsa First, the Rush court ex-
amined a Fifth Circuit ruling that had rejected a shift of the burden
of proof in disability termination cases. 186 The Fifth Circuit had held
that "the claimant has the burden of proving that his disability [con-
tinues]."'1 7 In the second ruling examined in Rush, the First Circuit
had found that since Social Security proceedings were not strictly ad-
versarial, a strict allocation of the burden of proof was difficult and
unnecessary.

8 8

The Eighth Circuit distinguished these cases from the situation
in Rush. 8 9 In the First and Fifth Circuit cases, the Secretary had
produced evidence of improvement in the claimant's condition.19

Thus, the only question fully considered by those circuits was
whether substantial evidence supported the final determination.191

Neither circuit had examined precisely Rush's question of what effect
a prior disability determination should have in the absence of the
production of evidence by the Secretary. 192 The Eighth Circuit de-

180. FED. R. EVw. 301, cited with approval in Patti, 669 F.2d at 587.
181. Patti, 669 F.2d at 587. Accord Dotson v. Schweiker, 719 F.2d 80, 82 (4th Cir.

1983).
182. Kuzmin v. Schweiker, 714 F.2d 1233, 1237 (3d Cir. 1983).
183. Id.
184. Rush, 738 F.2d at 915.
185. Id. at 915 n.5.
186. Crosby v. Schweiker, 650 F.2d 777 (5th Cir. 1981) (per curiam). The Fifth Cir-

cuit quoted from Myers v. Richardson, 471 F.2d 1265, 1268 (6th Cir. 1972), stating that
"'[i]n a case in which benefits have been terminated, as in a case in which benefits
have been denied, the burden of proving disability is on the claimant, not on the Secre-
tary."' Crosby, 650 F.2d at 778.

187. Crosby, 650 F.2d at 778.
188. Miranda v. Secretary of HEW, 514 F.2d 996, 998 (1st Cir. 1975). The First Cir-

cuit cited several reasons for its decision. Id. However, within its discussion, the court
remarked that "having found a disability, the Secretary may not terminate the benefits
without substantial evidence to justify so doing." Id.

189. Rush, 738 F.2d at 915 n.5.
190. Id.
191. Id.
192. Id.
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cided that either of those courts might agree that the Secretary bears
a burden of production in a disability termination case though the
Secretary clearly does not bear the ultimate burden of persuasion or
proof.

193

The Eighth Circuit summarized its position. First, "there is a
presumption that a claimant who has previously been determined to
be disabled remains disabled."'194 Second, this presumption imposes
on the Secretary a burden to produce evidence which justifies review
of the claimant's right to receive benefits.195 To meet this burden,
the Secretary may produce evidence of a clear error in the prior de-
termination or new evidence that shows that the claimant's medical
condition has improved, that the claimant has benefited from medical
or vocational therapy or technology, or that the claimant's condition

193. Id. Similarly, the Eighth Circuit read the Supreme Court's language in EM-
dridge to refer to the ultimate burden of persuasion, and thus found no conflict with
the new Rush presumption enforced by a burden of production on the Secretary.
Rush, 738 F.2d at 915 n.6. The claimant "bears a continuing burden of showing...
that he has a [disabling] physical or mental imj-airment." Eldridge, 424 U.S. at 336
(1976). The ambiguous "showing" used here by the Supreme Court is an example of
the imprecise language which confuses the allocations of presumptions, the burdens of
production required to meet such presumptions, and the ultimate burdens of persua-
sion among parties. Some courts might refer to the burden imposed by the Eldridge
court as the ultimate "burden of proof," but the Eighth Circuit's construction of the
Eldridge language as the "burden of persuasion" seems more precise. The Supreme
Court would have been better understood by using "proving" rather than "showing."

As the courts have employed more burden-shifting techniques in administrative
settings, confusion as to the use of such terms as "presumption", "burden of proof",
"burden of persuasion" and "burden of production" proliferate. For a discussion which
illustrates the language and resulting legal problems in the areas of presumptions and
burdens, see Fenner, About Presumptions in Civil Actions, 17 CREIGHTON L. REv. 307
(1984).

That author might call the presumption found by the Rush court a "true presump-
tion", which is "a device whereby an ultimate fact (the presumed fact) may be as-
sumed through the proof of one or more other facts (the basic facts)." Id. at 314. In
Rush, one might presume the "ultimate fact" that the disability beneficiary remains
disabled upon the occasion of the disability review from judicial notice of the "basic"
fact that the beneficiary has previously been found disabled. Such a presumption in
favor of the SSA disability beneficiary might impose on the Secretary "the burden of
production, or the burden of persuasion, or both." Id.

The Eighth Circuit's action in Rush does no more than impose on the Secretary a
burden of production, which, if met, rebuts the continuing disability presumption. The
Secretary can meet the burden in such cases in a number of ways. Rush, 738 F.2d at
916. Once the Secretary has met the burden of production, the presumption has no
effect and the claimant retains the ultimate burden of persuasion. Id. This occurs be-
cause of the rule of law in SSA disability cases, which recognizes that the Social Secur-
ity Act imposes the burden of persuasion on the disability claimant. See Fenner, 17
CREIGHTON L. REV. at 317. Otherwise, the failure of the Secretary to meet the burden
of production operates to give the disability beneficiary a judgment that he remains
disabled, almost in the manner of a directed verdict. See C. McCoRmMC, MCCORMIcK
ON EVIDENCE § 336 (E. Cleary 3d ed. 1984).

194. Rush, 738 F.2d at 915.
195. Id.
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is not as disabling as previously believed.19 When the Secretary has
met this burden, the case proceeds with the burden of persuasion on
the claimant to prove his disability. 197 When the Secretary's burden
of production is not met, the claimant remains disabled under the
law.19

8

Falling Back on Substantial Evidence

The Eighth Circuit in Rush recognized that it was announcing a
novel standard: a presumption of disability enforced by a burden of
production in medical improvement cases.199 Therefore, in the opin-
ion's last paragraph, the court retreated to traditional ground for ju-
dicial review of SSA disability determinations-whether the
determination is supported by substantial evidence.20° The court ap-
parently found this ground comfortably familiar and a thorough dis-
cussion of substantial evidence unnecessary. The court cited only one
case in support or explanation of the substantial evidence standard as
it summarily concluded that the Secretary's finding in Rush was not
supported by substantial evidence.201 Despite the limited discussion
in Rush, the substantiality of the evidence on which the Secretary's
determination is founded is not merely an academic consideration but
is most often the controlling standard in a disability case.202 Perhaps

196. Id. at 916.
197. Id.
198. Id.
199. Id. The court was quick to apply the Rush standard. See Anderson v. Heck-

ler, 738 F.2d 959 (8th Cir. 1984) (noting that the Secretary had met the Rush burden of
production in an SSI case). See also Hauser v. Heckler, 741 F.2d 216, 217 (8th Cir. 1984)
(applying Rush and remanding in a DI case); McMorrow v. Heckler, 739 F.2d 337, 338-
39 (8th Cir. 1984) (noting that the Secretary had not met the Rush burden of produc-
tion in a DI case).

200. Rush, 738 F.2d at 916.
201. Id. Indeed, the single citation addressed only a limited question: whether tes-

timony suggesting that Freddie Rush might possibly work in a sheltered workship
could be substantial evidence supporting a termination of disability benefits. Id. at 916.
The citation is to Van Horn v. Heckler, 717 F.2d 1196 (8th Cir. 1983), in which the
Eighth Circuit had previously held that work in a sheltered workship was not substan-
tial evidence to support the denial of benefits. Id. at 1199. No such work was being
done by Freddie Rush although testimony by one doctor indicated that he might be
able to do such work. Rush, 738 F.2d at 912.

202. The courts have discussed the congressional standard of substantial evidence
in a variety of settings. See 3. K. DAViS, supra note at 26, § 16.9, at 255-58. Davis exam-
ines the varying standards of proof resulting from judicial interpretation of what stan-
dard of review is imposed by the statutory standard of substantial evidence. Id. at 255.
In a Federal Trade Commission case, the D.C. Circuit found substantial evidence
equated with a preponderance of the evidence. Id. at 256 (citing Charlton v. FTC, 543
F.2d 903, 907 (D.C. Cir. 1976)).

Unfortunately, the courts often lapse into language which blurs the distinction be-
tween substantial evidence as a basis for review of agency action and the burdens to be
allocated to the parties. In explaining provisions of the Administrative Procedure Act,
the congressional committee reports indicated that parties for and against a certain re-
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the court thought it necessary to protect what it found to be a com-
pelling result-that Freddie Rush remained disabled. Thus, the court
decided to support that result with the known, independent ground
of substantiality rather than to rely solely on the basis of its novel
presumption and burden of production. 2°3

The courts have recognized that the standard of substantial evi-
dence is established as the basis for judicial review of DI administra-
tive determinations.2 ° 4 Congress set out the standard of review in
section 405 of the Social Security Act:

Any individual, after any final decision of the Secretary
made after a hearing to which he was a party, ... may ob-
tain a review of such decision by a civil action.... As part
of his answer the Secretary shall file a certified copy of the
transcript of the record including the evidence upon which
the findings and decision complained of are based. The court
shall have power to enter, upon the pleadings and transcript
of the record, a judgment affirming, modifying, or reversing
the decision of the Secretary, with or without remanding the
cause for a rehearing. The findings of the Secretary as to
any fact, if supported by substantial evidence, shall be
conclusive....

Consequently, the courts must establish the meaning of the
phrase "supported by substantial evidence."2w The Eighth Circuit
has arrived at a settled definition of substantial evidence.2° 7 When
the record is viewed as a whole, an ALJ's findings of fact must be

suit in an administrative proceeding may each have burdens to maintain. Id. Neces-
sarily, the allocation of evidence on the parties implicates the imposition of burdens of
production and persuasion. See id. In an Environmental Protection Agency action, the
proof required of the agency in order to deny a registration under an act covering in-
secticide was not "the weight of the evidence going beyond substantial likelihood." Id.
at 257 (discussing Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998 (D.C. Cir.
1976), cert denied 431 U.S. 925 (1977)). The use of "substantial" is doubly confusing
since it is usually used to describe evidence but here has implications of the required
level of proof for a party to prevail.

203. See Rush, 738 F.2d at 916. The court "shall also consider, without regard to
the presumption, whether the Secretary's determination is supported by substantial
evidence." Id.

204. E.g., Smith v. Schweiker, 728 F.2d 1158, 1161-62 (8th Cir. 1984) (examining
substantiality of the evidence in a disability termination where the Secretary failed to
show jobs in the economy that the claimant was capable of performing). Accord
Rhoderick v. Heckler, 737 F.2d 714, 715 (7th Cir. 1984) (concluding that the Secretary's
determination met substantiality); Vasquez v. Heckler, 736 F.2d 1053, 1054 (5th Cir.
1984) (stating that the court's role on appeal is limited to whether there is substantial
evidence on the record); Edwards v. Heckler, 736 F.2d 625, 630 (11th Cir. 1984) (finding
that no substantial evidence supported the Secretary's conclusion that claimant's im-
pairments were not severe).

205. 42 U.S.C. § 405(g) (1982) (emphasis added).
206. 3 K. DAvIs, supra note 26, at § 16.9, at 255.
207. E.g., Smith v. Schweiker, 728 F.2d 1158, 1161-62 (8th Cir. 1984).
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supported by substantial evidence.208 Substantial evidence is more
than a scintilla of evidence: "rather, it is relevant evidence that a
reasonable mind might accept as adequate to support a conclu-
sion."209 Moreover, the court in measuring substantiality does not
simply attempt to find some support on the record for the agency's
conclusion; it also considers the evidence on the record which fairly
detracts from that conclusion.210 The courts are not constrained to
"rubber-stamp their affirmance of administrative decisions that they
deem inconsistent with a statutory mandate or that frustrate the con-
gressional policy underlying a statute."2 1'

Without congressional guidance on the proper disability review
standard in medical improvement cases,2' 2 the Eighth Circuit found
that Freddie Rush remained statutorily disabled based on two in-
dependent grounds.213 First, the court declared a "new" medical im-
provement standard for judicial review of SSA disability
determinations. 2 14 The standard established a presumption of contin-
uing disability for a DI beneficiary, and this presumption imposed on
the Secretary a burden of production. 215 Because the Secretary had
failed to meet that burden of production, the court was required to
find that Freddie Rush's disability continued.216 Additionally, the
court examined its settled standard for judicial review of SSA admin-
istrative determinations- whether the determination was supported
by substantial evidence.2 17 The Eighth Circuit concluded that Fred-
die Rush continued to be statutorily disabled under this latter stan-
dard when it found that the hearing determination of the ALJ was
not supported by substantial evidence.21 8

208. Id. at 1161. Accord Rivas v. Weinberger, 475 F.2d 255, 257 (5th Cir. 1973).
209. Smith, 728 F.2d at 1161-62. Accord Rivas, 475 F.2d at 257. See C. MCCoRbHCK,

supra note 193, at § 338, at 952.
210. Smith, 728 F.2d at 1162; Powell v. Heckler, 741 F.2d 221, 222 (8th Cir. 1984).
211. Volkswagenwerk A.G. v. Federal Maritime Comm'n, 390 U.S. 261, 272 (1968)

(using the language in an entirely different administrative setting) (quoting NLRB v.
Brown, 380 U.S. 278, 291 (1965)). Accord Smith v. Heckler, 735 F.2d 312, 315 (8th Cir.
1984) (stating that "[r]eview under this standard is more than a rubber-stamp for the
Secretary's decision .... ).

212. See note 165 and accompanying text supra.
213. Rush, 738 F.2d at 916.
214. See notes 194-198 and accompanying text supra.
215. Id.
216. Rush, 738 F.2d at 916.
217. Id.
218. Id.
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ADDRESSING THE MAELSTROM: THE SOCIAL SECURITY DISABILITY

BENEFITS REFORM ACT OF 1984219

Identifying and Resolving Conflicts

Congress addressed a dramatic situation220 with dramatic action
in the 1984 Reform Act.221 The committee report acknowledged that
the primary reason for the Reform Act was the belief that in recent
years SSA had erroneously terminated the benefits of some benefi-
ciaries.222 Congress found that three critical areas required reform:
1) the standards for adjudication of both initial disability applicants
and established beneficiaries in a continuing disability review; 2) the
overly long administrative process; and 3) the manner in which SSA
makes disability policy "on its own initiative and in conjunction with
rulings of the Federal courts. '223 To address these concerns, Con-
gress took a three-pronged approach to effect the critical changes. 224

Congress sought to clarify the determination process guidelines, to
provide a more simple and fair administrative process, and to stand-
ardize policy making procedures in conformance with the practices of
federal law.225

For the first time, Congress established medical improvement
guidelines for use in a continuing disability review226 separate from
the determination standards established for an initial application.2 27

Besides setting the medical improvement standard for disability ter-
minations, the legislation addressed the standards for determinations

219. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794.
220. See notes 2-6 and accompanying text supra.
221. Among 18 sections that reached the final draft of the 1984 Reform Act, sev-

eral particularly exemplify the emphatic approach that Congress used in addressing
the recent problems of Social Security. Section 2 prohibits the certification of class ac-
tions relating to medical improvement after September 19, 1984, the date of enactment.
Pub. L. No. 98-460, 98 Stat. 1797-98 (1984). This section remands the majority of cases
pending in the federal courts to the Secretary for consideration of the new standards.
Id. See note 229 infra (discussing briefly the effect in an Eighth Circuit case of the
medical improvement remand). Section 5 continues the moratorium on mental impair-
ment reviews until the Secretary publishes new criteria for the consideration of
mental impairments. Pub. L. No. 98-460, 98 Stat. 1801-02 (1984). Section 17 stream-
lines the process by which the Secretary could assume the determination function of
those state agencies that are not complying with the Secretary's regulations and poli-
cies in disability determinations. Pub. L. No. 98-460, 98 Stat. 1811-12 (1984).

222. H.R. REP. NO. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEWS 3039; 130 CONG. REC. H9838 (daily ed. Sept. 19, 1984) (statement of
Rep. Vandergriff).

223. H. REP. No. 618, supra note 21, at 3039.
224. See id.
225. Id.
226. See notes 112-136 and accompanying text supra.
227. 130 CONG. REC. H9827 (statement of the present law by the joint conference

committee).

1985] 1027



1028 CREIGHTON LAW REVIEW [Vol. 18

in two other disputed disability areas.228 These two areas, the use of
the claimant's subjective complaints229 and the proper evaluation of

228. Pub. L. No. 98-460, 98 Stat. at 1799-1801 (§ 3 addressing subjective pain and § 4
addressing multiple impairments).

229. Section 3 of the 1984 Reform Act related to the Secretary's use of the claim-
ant's subjective complaints (e.g., pain) in disability determinations. Pub. L. No. 98-460,
98 Stat. 1799-1800. This section significantly affected major Eighth Circuit case law
and the Circuit's previously announced standard on subjective complaints, including
pain. Polaski v. Heckler, 751 F.2d 1320 (8th Cir. 1984) (Polaski I). In Polaski v. Heck-
ler, 751 F.2d 943 (8th Cir. 1984) (Polaski I/), a later review of Polaski I following the
1984 Reform Act, the Eighth Circuit had to examine a double-barreled effect of the
1984 Reform Act on the class established in the Polaski I decision. Polaski II, 751 F.2d
at 945-53. The Polaski I class included members affected by the use of both the Rush
medical improvement presumption and a settlement agreement as to the use of subjec-
tive complaints (e.g., pain) in disability determinations that had been reached in Po-
laski I. Id.

The district court had issued a preliminary injunction against the Secretary after
determining that SSA was not acquiescing in the Eighth Circuit standards concerning
the evaluation of pain or medical improvement. Polaski 1, 739 F.2d at 1321 (citing Po-
laski v. Heckler, 585 F. Supp. 1004, 1011 (D. Minn. 1984)). In Polaski I, the Eighth Cir-
cuit presided over a settlement agreement which enunciated the proper standard for
the evaluation of pain in disability determinations. 739 F.2d at 1321-22. In summary,
the agreement stated that a claimant does not have to produce "direct medical evi-
dence of the cause and effect relationship between the impairment and the degree of
the claimant's subjective complaints." Id. at 1322. Instead, the adjudicator must fully
consider several factors which allow the adjudicator to evaluate the disabling effect of
the claimant's subjective complaints. Id. The court and the Secretary largely attrib-
uted the confusion about the adjudicative use of subjective complaints to the misinter-
pretation by some adjudicators of SSR-82-58 (a Social Security Ruling promulgated by
the Secretary). Id.

In Polaski II, the Eighth Circuit had to consider the effect of the 1984 Reform Act
on the settlement agreement and on the class originally certified in Polaski L Polaski
II, 751 F.2d at 946. The court found that clear congressional intent required that any
persons who had been determined not disabled because of medical improvement had to
be dismissed from the class. Id. at 947. However, since the Act had been silent as to
class members affected only by a disagreement over the use of subjective pain, the
court retained supervision over certain class members in a tenuous holding that inter-
preted Eldridge and an earlier Eighth Circuit opinion, Mental Health Ass'n v. Heckler,
720 F.2d 965 (8th Cir. 1983). Polaski 1, 751 F.2d at 951-53. See note 101 supra.

This Comment questions the Polaski II court's holding because it allows the court
to monitor persons who remained in the Secretary's appeals process or who had been
able to file but did not file an appeal. See 751 F.2d at 951. It reached this decision de-
spite its own finding that the 1984 Reform Act required that the court dismiss and re-
mand many class members who had already been through the long administrative
appeals process. Id. Congress had chosen to remove persons from court consideration
who had pursued and persisted through the long administrative process to finally
reach a court ruling and still required remand of those persons to the Secretary. Id. at
946-47. It seems most inconsistent that the courts should retain supervision over those
who presumably could have brought or might still bring themselves into the SSA ad-
ministrative process. Id. at 954 (Gibson, J., dissenting).

Perhaps an explanation of the court's action is the continuing tension between the
courts and the Secretary resulting from the 1980 Amendments. Since the Polaski
cases arose on a finding of nonacquiescence by the Secretary, the court may have
wanted to keep its hand in the subjective complaints pot without having to wait
through another long administrative and judicial appeals process. After all, the Po-
laski II court cited 13 Eighth circuit cases in 1984 alone in which the court reversed or
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multiple impairments,2 30 had also been the subject of much litigation
in the years since 1980.

Members of Congress speaking in support of the 1984 Reform
Act clearly stated their concern that humaneness, uniformity, and
fairness be returned to the SSA determination process.231 The 1984
Reform Act establishes a "comprehensive medical improvement stan-
dard for disability recipients that is more humane than the standard
used in present law.1232 The present Social Security "disability pro-
gram is being run by Federal court order ... in opposition to the
Federal guidelines set forth by the Secretary ... [and as] a result, we
have no uniform national disability program today. '233 Finally, the
1984 Reform Act "will not alleviate all of the concerns we have with
the disability program .. .[b]ut it will give .. .a more fair review
process as well as fairer standards of disability." 234 These comments
exemplify the congressional intent of the 1984 Reform Act.

Establishing the Medical Improvement Standard

The 1984 Reform Act sets out a standard of review for termina-
tion of disability benefits:2 35

(f) A recipient of benefits ... may be determined not to be

remanded the Secretary's determination while upholding none in subjective complaint
cases. See 751 F.2d at 952. Since the 1984 Reform Act retained no provision requiring
acquiescence to the courts, the court may want to be able to immediately redress non-
acquiescence in this important area. At least the court has retained the force of its
prior precedent and, thus, a shorthand way of addressing the problem in the future.
The Reform Act did not establish a new subjective complaint standard, although it
provided for study and recommendations by the Secretary of future legislation in the
area. H.R. REP. NO. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE CONG.
& AD. NEWS 3038, 3050-51. Therefore, present judicial precedent remains in effect un-
til further congressional action. See id. See also Ford v. Heckler, No. 84-1717, slip op.
(8th Cir. 1985) (affirming "that the Polaski pain standard is still a correct statement of
the law and must be considered by all ALJs in the Eighth Circuit").

230. In the area of multiple impairments, Congress acted decisively to assure that
the Secretary "must consider the combined effect of all the individual's impairments
without regard to whether any individual impairment considered separately would be
considered severe." H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S.
CODE CONG. & AD. NEws 3038, 3050-52. This seems to codify the present Eighth Cir-
cuit law in the area. E.g., Vaughn v. Heckler, 741 F.2d 177, 179 (8th Cir. 1984) (where
the court finds that the Secretary "must consider the combined impact of the impair-
ments"). See also Huseby v. Heckler, 746 F.2d 447, 450 (8th Cir. 1984) (where the court
remands with instructions to award benefits based on subjective pain and "other im-
pairments, viewed in combination"). The Huseby case was decided after the 1984 Re-
form Act although it does not discuss the Act's effect.

231. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEws 3038, 3039.

232. 130 CONG. REC. at H9835 (statement of Rep. Conte).
233. Id. at H9836 (statement of Rep. Pickle, subcommittee chairman).
234. Id. at H9835 (statement of Rep. Regula).
235. Pub. L. No. 98-460, 98 Stat. at 1794-99.
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entitled to such benefits on the basis of a finding that the
physical or mental impairment ... has ceased, does not ex-
ist, or is not disabling only if such finding is supported by -
(1) substantial evidence which demonstrates that -

(A) there has been any medical improvement ...
(other than medical improvement which is not related to the
individual's ability to work), and

(B)(i) the individual is now able to engage in substan-
tial gainful activity, or...
(2) substantial evidence which -

(A) consists of . . . a new assessment of the individ-
ual's residual functional capacity, and demonstrates that -

(i) [despite no medical improvement, he] is nonethe-
less a beneficiary of advances in medical or vocational ther-
apy or technology. . ., and

(ii)(I) the individual is now able to engage in sub-
stantial gainful activity, or...

(B) demonstrates that -
(i) [despite no medical improvement, he] has under-

gone vocational therapy. . ., and...
(ii) [now may engage in substantial gainful activity],

or
(3) substantial evidence ... of new or improved diagnostic
techniques or evaluations, the individual's impairment... is
not as disabling as it was considered to be at the time of the
most recent prior decision ... and that therefore -

(A) the individual is able to engage in substantial
gainful activity, or...
(4) substantial evidence (which may be evidence [from] any
prior determination . . .) which demonstrates that a prior
determination was in error.236

In addition, the statute provides that terminations can be based on
evidence of fraud, an inability to locate the claimant, the beneficiary's
actual work at the level of substantial gainful activity, the claimant's
failure to cooperate in a disability review, and similar grounds.23 7

Most significantly, however, the 1984 Reform Act provides that
any disability determination

shall be made on the basis of the weight of the evidence and
on a neutral basis with regard to the individual's condition,
without any initial inference as to the presence or absence of
disability being drawn from the fact that the individual has
previously been determined to be disabled.238

On its face, this provision clearly eliminates the presumption of disa-

236. Id. at 98 Stat. 1794-95 (emphasis added).
237. Id. at 98 Stat. 1797.
238. Id.
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bility enforced by a burden of production afforded by Rush. In Po-
laski v. Heckler, the Eighth Circuit noted that the 1984 Reform Act
struck down the court's presumption of disability favoring the
claimant.

239

Yet, an examination of the Congressional Record casts doubt on
the Polaski court's conclusion. It is easy to assume that all the speak-
ers who rose in support of the 1984 Reform Act were in agreement
on its provisions since it passed unanimously 402-0.240 However, the
following excerpts from the Congressional Record reveal inconsistent
expectations as to the effect the new medical improvement standard
would have on the disability determination process. One proponent
said that "[m]edical improvement... is clearly improved by the lan-
guage in this bill ... [and] I hope... the burden of proof will fall
on the Social Security Administration and not on the claimant."'24 '

In the committee report accompanying the bill, it was stated that the
new medical improvement standard "provides that [the] burden of
proof is on claimant ... [requiring the individual to] show that medi-
cal condition is same as or worse than at time of last decision. ' '242 A
middle position was expressed by the committee chairperson who
stated that "[n]either does it put all the burden on anyone .... The
determination will be by weight of evidence, on a neutral basis."'243

Leaving Things Undone, Unresolved, or Unaddressed-Acquiescence,
Ambiguity, and Subjective Pain2 4

Considering the tenor of congressional comments regarding the

239. Polaski II, 751 F.2d 943, 946 (8th Cir. 1984). The court said that "[tihis lan-
guage makes clear that the portion of our Rush decision that recognized a presumption
of continuing disability. . . no longer stands." Id. But cf. Steele v. Heckler, 748 F.2d
492, 494 (8th Cir. 1984) (considering the 1984 Reform Act but remanding a medical im-
provement case to the Secretary who "must produce substantial evidence demonstrat-
ing that there has been medical improvement").

The 1984 Reform Act's medical improvement standard is a broad one which can be
readily construed to reach most medical improvement cases. Therefore, in light of the
Reform Act's provision that any disability determination be made on a neutral basis
without any initial inference from a previously established disability, see note 238 and
accompanying text supra, it would seem that courts would abandon any use of the bur-
dens of proof language. But see Francis v. Heckler, 749 F.2d 1562, 1564 (11th Cir. 1985)
(finding that after the claimant demonstrates the inability to return to previous work a
burden shifts to the Secretary to establish the claimant's ability to do other work); cf.
Green v. Schweiker, 749 F.2d 1066, 1071 (3d Cir. 1984) (stating that the burden is on
"the Secretary to show that there is other employment the applicant is capable of
performing").

240. 130 CONG. REC. H9838 (the vote).
241. Id. at H9835 (statement of Rep. Hammerschmidt).
242. Id. at H9827 (in the Joint Explanatory Statement of the Committee of

Conference).
243. Id. at H9836 (statement of Rep. Pickle, subcommittee chairman).
244. Although this Comment is critical of the 1984 Reform Act in such areas as
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tension between the federal courts and the Social Security Adminis-
tration,245 the dire need for a "uniform national disability pro-
gram," 246 and the "chaos in the program which has produced the
constitutional conflict between the executive branch and the States
and Federal courts," 247 a most disturbing gap appears in the 1984 Re-
form Act. Both the original House and Senate versions directly ad-
dressed the Secretary's policy of selective acquiescence in federal
court decisions below the level of the Supreme Court.248 Yet, "both
House and Senate conferees threw in the towel and receded on non-
acquiescence. ' 249 The Eighth Circuit's frustration with nonacquies-
cence is witnessed by the court order which accompanied Rush which
required the Secretary to notify the court as to whether the Secre-
tary intended to acquiesce in the Rush decision.25°

The poor choice of language that Congress used in drafting the
new medical improvement standard may have been a critical error.251

medical improvement and the failure to address acquiescence, the Act still contains
many provisions that promise to make the process more humane and the program
more stable. Among others, section 7 of the Act provides for the continuation of
benefits during the appeal process instead of immediate suspension based on a finding
that a disability has ended. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98
Stat.) 1803-04. Section 13 provides that a program for advancement of staff attorneys
of the agency be established to permit them to qualify to become ALJ's. Pub. L. No.
98-460, 98 Stat. 1808. In the long run, this will no doubt enhance the knowledge and
experience level of the AIJ selection pool.

245. 130 CONG. REC. H9834 (statements of Reps. Rostenkowski and Archer indicat-
ing the existing tension).

246. Id. at H9836 (statement of Rep. Pickle, subcommittee chairman).
247. Id. at H9837 (statement of Rep. Roybal).
248. Id. at H9831 (in "10. Acquiescence or Non-acquiescence in Court of Appeals

Decisions" from the Joint Committee statement). The original House version of the
1984 Reform Act would have required that the Secretary either appeal a decision to
the Supreme Court or apply the decision to all adjudications within the circuit where
the decisions was rendered. Id. The original Senate version would have required that
the Secretary print in the Federal Register an explanation of any decisions regarding
the SSA's acquiescence in circuit court decisions. Id. Neither version survived the
Joint Conference Committee although the Committee still reported that nonacquies-
cence was not a policy supported by Congress. Id. In addition, the report suggested
that the Secretary could always seek a legislative remedy. Id.

249. Id. at H9834 (statement of Rep. Archer).
250. Polaski II, 751 F.2d at 945. What the Eighth Circuit would have done had the

Secretary notified it of nonacquiescence is unknown because the 1984 Reform Act in-
tervened. The Eighth Circuit immediately "acquiesced" to the will of Congress in the
court's prompt remand of medical improvement cases. Id. at 946. Still, the court kept
its finger on the pulse of the subjective pain usage in determinations by the Secretary;
it retained jurisdiction over part of the original class. See note 229 supra. On the other
hand, the court has unhesitatingly remanded individual cases to the Secretary which
as it has identified medical improvement cases covered by the 1984 Reform Act. See,
e.g., Ruble v. Heckler, 749 F.2d 525, 526 (8th Cir. 1984); Steele v. Heckler, 748 F.2d 492,
494 (8th Cir. 1984).

251. See note 236 and accompanying text supra for a partial text of the 1984 Re-
form Act medical improvement standard.
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The consistent use of language such as "substantial evidence" with-
out a careful definition may lead to confusion over the standard.25 2

Similarly, the use of "substantial evidence" without definition by
Congress invites the courts to apply their prior rulings that have de-
fined and used the term.253 Certainly, this lack of definition permits
the courts to impose burdens in the now "neutral" decision process
despite the terms of the 1984 Reform Act.254 The only certainty is
that Congress and the courts agree that the Secretary has incorrectly
administered Social Security disability terminations.25 5 But starting
from one common agreement does not mean that the courts will suc-
cessfully divine the intent of Congress.256 This is especially true
when Congress recognized that "the statutory language is vague" and
that this ambiguity could lead to incorrect results.25 7

The 1984 Reform Act also "resolves critical issues concerning dis-
ability benefits based on pain.' '251 The legislation affirmed that "[a]n
individual's statement as to pain or other symptoms shall not alone
be conclusive evidence of disability. '259 The courts have already
broadly construed the subjective complaint standard enunciated by
Congress to ensure that complaints of pain cannot be disregarded in

252. See note 202 supra. "Substantial evidence" has been a standard varying with
the administrative setting.

253. The 1984 Reform Act contains the term "substantial evidence" not less than
eight times in section 2. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98
Stat.) 1794, 1794-97. See text at note 236 supra (the partial text of § 2 containing four
uses of "substantial evidence"). The natural result of the unguided use of the term is
for the court to rely on prior judicial precedent to ascertain the meaning of the term.

254. See Steele v. Heckler, 748 F.2d 492 (8th Cir. 1984). The court remanded a
medical improvement case to the Secretary pursuant to the 1984 Reform Act. How-
ever, it said that on remand "the Secretary must produce substantial evidence" echo-
ing the Rush language which had imposed a burden of production on the Secretary. Id.
at 494 (emphasis added). The difference- between the Rush-imposed burden of produc-
tion and "must produce substantial evidence" is not readily apparent.

255. Compare Polaski II, 751 F.2d at 947 (stating "[i]t is now conceded that the ben-
efits of many persons were improperly terminated") with 130 CONG. REC. H9838 (state-
ment of Rep. Vandergriff) (referring to "the horror stories of those who have been
forced off the disability rolls due to the current overzealous review process").

256. Compare Steele, 748 F.2d at 494 (requiring on remand that substantial evi-
dence must be produced in a medical improvement case) with note 239 and accompa-
nying text supra (noting that there are courts that both avoid and continue to employ
burden of proof language).

257. 130 CONG. REC. H9837 (statement of Rep. Gradison). For example, subsection
(f) defines when disability ends by saying that a recipient's benefits should end when
his impairment "has ceased, does not exist, or is not disabling." Pub. L. No. 460, 1984
U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794, 1794. Seemingly, this says that your dis-
ability ends when it ends. In a similar vein, nowhere does the statute define what con-
stitutes a "medical improvement."

258. 130 CONG. REC. H9836 (statement of Rep. Pickle) (emphasis added). The stat-
ute mandates that "a study be conducted so that we might better deal with this very
difficult issue." Id.

259. Pub. L. No. 98-460, in 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794, 1799.
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disability determinations. 26 0 But Congress guaranteed a further look
at subjective complaints by ordering that the Secretary appoint a spe-
cial Commission on the Evaluation of Pain.261 That Commission,
with the Secretary, is to prepare a report by December 31, 1985, with
recommendations as to the use of pain in disability determinations.262

Moreover, the present regulatory policy on pain, whatever that is,
was put into statute only until January 1, 1987.263 Thus, Congress ad-
dressed with study and delay the problems inherent in evaluations of
subjective complaints that had generated the class action of Polaski I.
Nonetheless, the congressional action in appointing the Commission
on Pain, as well as accelerating the appointment of the quadrennial
Advisory Council2

6
4 to begin immediate study on the medical aspects

of disability, may in time be the most significant actions of the bill.265

Nonetheless, such major unresolved items guarantee that Congress
will address Social Security disability in the near future.

DISCUSSION AND ANALYSIS

How Did the 1984 Reform Act Affect Rush?

The net result of the 1984 Reform Act on Rush's standard of
medical improvement may be primarily semantical. Although the
Eighth Circuit has conceded that it must abandon its use of such
terms as "presumption" and "shifting burdens of proof,"286 such
abandonment of language may neither represent a real change in the

260. The Polaski I court had found that subjective complaints could not be disre-
garded solely because they were not objectively verifiable. 739 F.2d at 1322. See note
229 supra. The Eighth Circuit held that Polaski I remained as the valid statement of
the law in the Eighth Circuit following the 1984 Reform Act. Polaski II, 751 F.2d at
950. Accord Frances, 749 F.2d at 1563-64 (holding that in the 11th Circuit, following
the 1984 Reform Act, pain "need not be supported by objective findings in order for
the ALJ to consider whether the pain is disabling") (citing Wiggins v. Schweiker, 679
F.2d 1387, 1391 (11th Cir. 1982); but cf. Green v. Schweiker, 749 F.2d 1066, 1068-70 (3d
Cir. 1984) (remanding for AJ's consideration of objective medical evidence of claim-
ant's dizziness).

261. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794, 1799-
1800.

262. Id. at 1800.
263. Id. at 1799. Of course, the Polaski II court found that the standard for use of

subjective pain that had been reached in Polaski I was "merely a restatement of the
standard which the Secretary had been following all along." 751 F.2d at 949. The
court went on to find that Congress intended "to write the regulation dealing with
pain into the [1984 Reform Act]." Id. at 950. Therefore, the Polaski I pain standard, a
clarification of the Secretary's regulations, remained the law of the Eighth Circuit. Po-
laski II, 751 F.2d at 950.

264. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794, 1806-08.
265. See notes 238-243 and accompanying text supra.
266. Polaski II, 751 F.2d at 946.
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court's evaluation 267 nor accurately reflect congressional intent.2 68 A
comparison of the language that the Eighth Circuit had used to ex-
plain the Rush medical improvement standard to the language it has
now used to explain the 1984 Reform Act's standard reveals striking
similarities. The Secretary must show, the court explained in Rush,
"clear and specific error in the prior determination" or produce new
evidence showing "that the claimant's medical condition has im-
proved, that the claimant has benefitted from medical or vocational
therapy or technology, or that the claimant's condition is not so disa-
bling as originally supposed. '269 In Steele v. Heckler, the Eighth Cir-
cuit described the 1984 Reform Act standard.270 The court said that
the 1984 Reform Act provides that a disability may be found to have
ended "when the prior determination of disability is shown to be in
error," or when substantial evidence supports a finding that the disa-
bility has ceased based on medical improvement, that "the claimant
has benefitted from advances in medical or vocational therapy or
technology," or that "the claimant's impairment is shown to be not as
disabling as originally determined. '27 1 It seems that the Eighth Cir-
cuit has simply found that the standard in the 1984 Reform Act is not
much different than its standard in Rush.

In fact, the requirement of the 1984 Reform Act that "[a] recipi-
ent of benefits ... may be determined not to be entitled to such ben-
efits ... only if such finding is supported by ... substantial
evidence"2 72 creates a burden of production on the Secretary. De-
spite the congressional confusion as to an allocation of the burden of
proof,2 7 3 a simple examination of the language reveals that a burden
of production is imposed on the Secretary. 274 Although it is recog-
nized that beneficiaries have some burden to cooperate and to pro-
duce evidence within their control, 275 the adjudicator is now
permitted to terminate benefits only upon a finding of substantial ev-
idence.2 76 Substantial evidence must consist of something new on the

267. Steele, 748 F.2d at 493-94, 494 n.2 ("the Secretary must produce substantial
evidence").

268. See notes 240-243 and accompanying text supra.
269. Rush, 738 F.2d at 916.
270. Steele, 748 F.2d at 494-95, 494 n.2.
271. Id. at 494 n.2.
272. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1794. This

excerpt is taken from the 1984 Reform Act. Similar language such as "finding", dem-
onstrating", and "substantial evidence" recurs throughout the terms of the medical im-
provement section of the Act.

273. See notes 240-243 and accompanying text supra.
274. See notes 199-218 and accompanying text supra.
275. 20 C.F.R. § 404.1512 (1984); Miranda v. Secretary of HEW, 514 F.2d 996, 998

(1st Cir. 1975).
276. Polaski II, 751 F.2d at'945-46.
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record,277 or, if from a prior determination, the evidence must
demonstrate that a prior determination was clearly in error.278 Ar-
guably, the Secretary may be able to demonstrate some cases that fit
into this latter category, but this will be difficult under the new med-
ical improvement standard and particularly difficult if the courts
take their prior attitude that the Secretary should not be permitted
to terminate benefits on a mere reappraisal of prior evidence.279 In
addition, it would be neither realistic nor fair to construe congres-
sional intent in the 1984 Reform Act as permitting the result of a
benefits termination based solely on the prior evidence.280 As noted
before, the Social Security Act has a beneficent purpose,28 ' and the
recurrent themes in the 1984 Reform Act of fairness and humanity
echo that purpose.28 2 Certainly, permitting the Secretary to termi-
nate benefits based only on a re-evaluation of evidence previously
used to award benefits offends this basic sense of fairness.283

Still other arguments underlie the conclusion that the 1984 Re-
form Act's repeated use of the substantial evidence standard imposes
a burden of production on the Secretary. In an initial disability appli-
cation, the claimant is seeking benefits and presently receiving noth-
ing. Prior to the 1984 Reform Act, the courts had consistently said
that the burden of proving the disability is on the claimant. 284 Yet, in
establishing the medical improvement standard in the 1984 Reform
Act, Congress expressly made the disability determination dependent
"on the basis of the weight of the evidence and on a neutral basis
with regard to the individual's condition, without any initial infer-
ence as to the . . .disability."28 5 Conceivably, congressional wran-
gling over the disability review standard produced the outcome most

277. Steele, 748 F.2d at 495 (finding that the "new evidence" claimed by the Secre-
tary did not support a disability termination pursuant to the 1984 Reform Act).

278. Polaski II, 751 F.2d at 946 n.1.
279. Rush, 738 F.2d at 912; Weber v. Harris, 640 F.2d 176, 178-79 (8th Cir. 1981).
280. See 130 CONG. REc. H9837 (statement of Rep. Gradison). The 1984 Reform

Act provides that "a person could only be terminated from the rolls if medical im-
provement is found." Id. "I am disappointed that we have been forced to legislate fair
procedures for terminating SSDI payments.... Congress finds [SSA's] attitude to-
ward SSDI recipients totally unacceptable." Id. (statement of Rep. Skelton).

281. See note 62 and accompanying text supra.
282. See notes 231-234 and accompanying text supra.
283. Dotson v. Schweiker, 719 F.2d 80, 81 (4th Cir. 1983) (finding that the Secretary

reviewing the same evidence to support a termination would be "patently unfair").
"Fairness in the administrative process is more important than finality of administra-
tive judgments." Thompson v. Schweiker, 665 F.2d 936, 941 (9th Cir. 1982). The 1984
Reform Act "seeks to ensure that those who are truly disabled do not unfairly lose
their benefits." 130 CONG. REc. H9838 (statement of Rep. Vandergriff).

284. E.g., Rush, 738 F.2d at 912. Accord Kuzmin, 714 F.2d at 1237. Cf. note 193 and
accompanying text supra.

285. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS 1794, 1797.
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consistent with actual SSA decision making. Instead of using the
presumptions and burdens of a judicial model, Congress established a
truly neutral administrative process. However, there is a significant
difference in the status of a current beneficiary compared to the ini-
tial applicant. After all, if the Secretary does nothing, i.e., does not
initiate a disability review, the beneficiary continues to receive disa-
bility payments. Moreover, once a review begins, the actual practice
of the adjudication process imposes on the Secretary an affirmative
duty to develop the evidence.m Indeed, at the hearing level the ALJ
wears several hats as the producer of evidence both for and against
the claimant and as an impartial adjudicator.2 87 The AL's special
role is all the more important because the claimant is often unrepre-
sented by counsel,2s s and Social Security is never represented.2 9 As
a result, imposing the judicial model of an adversary proceeding on
the SSA administrative process is particularly inappropriate.2 ° The
First Circuit said in Miranda v. Secretary of HEW that the responsi-
bilities of the claimant and the Secretary "resist translation into ab-
solutes, especially because social security proceedings are not strictly
adversarial. . . . Both [SSA and the claimant] have respon-
sibilites."'291 Untranslatable absolutes might include allocations of
burdens of proof on the parties. Since the ALJ, who represents the
Secretary, has the duty to produce evidence and the 1984 Reform Act
requires substantial evidence which shows the medical improvement
of the claimant, a duty or burden of production as to medical im-
provement rests on the Secretary. Realistically, no other result
seems possible when someone is already receiving benefits. It is fair
to conclude that a burden of production as to medical improvement is
clearly on the Secretary, whether or not the 1984 Reform Act re-
quires that the courts couch that burden in other language.

Indeed, the more difficult question is whether and to what ex-
tent any burdens should be placed on the respective parties. The ex-
pertise, experience, resources, and legal authority of the Secretary
(especially in the person of the ALJ) compared to those of the claim-
ant weigh heavily in favor of a significant shifting of the production
of evidence to the Secretary. However, significant problems are en-

286. Orr v. Heckler, 737 F.2d 770, 771 (18th Cir. 1984). See 3 K. DAVIS, supra note
26, at § 17:13, at 321.

287. 3 K. DAvis, supra note 26, at § 17:13, at 321. A thorough analysis of the ALJ
role in presiding over and making decisions in hearings can be found in 3 K. DAVIS,
upra note 26, at §§ 17:13-:14.

288. 3 K. DAVIS, supra note 26 § 17:13, at 321.
289. 3 K. DAVIS, supra note 26 § 15:18, at 200. In fact, no counsel ever opposes the

claimant. Id. All evidence is introduced by the ALJ. Id.
290. See EMdridge, 424 U.S. at 348.
291. Miranda, 514 F.2d at 998.
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countered by imposing judicial models on this essentially non-judicial
process. 29 2 The contradictions evident in the 1984 Reform Act and
the comments of the Act's proponents reflect this difficulty.293 In re-
viewing disability determinations, the court should ignore any consid-
eration of legal burdens and instead review only for fairness, for
consistency with congressional purpose, and for substantiality of the
evidence pursuant to the legislative standard.

Administrative Res Judicata

The examination of the 1984 Reform Act's effect on Rush pro-
vides important insight into the relationships among the parties who
govern Social Security. Principle among the contested and ill-defined
policies causing friction among these parties are administrative res
judicata and the recent nonacquiescence policy of the Secretary.
These areas also raise troublesome constitutional questions.294 The
Eighth Circuit has eagerly applied the judicial shorthand of its Rush
presumption to post-Act litigation.295 Consistent with judicial prac-
tice, the court intended that Rush be applied in subsequent appeals in
SSA adjudicative determinations as well as litigation in the federal
courts. In contrast, the Secretary intended to follow the Rush deci-
sion only in that case and reestablish disability for Freddie Rdsh.296

Despite the Secretary's intention not to follow circuit decisions which
are believed contrary to the Secretary's policies, SSA seeks to benefit
from prior adjudications in order to deny later claims. For example,
relying on res judicata,2g7 an ALJ may dismiss a claim at hearing

292. Such problems might include a change in the nature of evidence rules. Hear-
ings in the administrative setting are not bound by the Federal Rules of Evidence
which, of course, are designed for adversary hearings. This could significantly disad-
vantage disability claimants since evidence which might have been excluded, such as
hearsay, now freely admitted by the ALJ. See generally 3 K. DAvIs, supra note 26, at
§ 16:3-4, at 252 (discussing why the Federal Rules of Evidence are inappropriate and
ineffective for administrative hearings).

293. See notes 240-243 and accompanying text supra.
294. Congress alluded to the troubling constitutional questions in its comments to

the 1984 Reform Act. 130 CONG. REC. H9831 (in "10. Acquiescence or Non-Acquies-
cence in Court of Appeals Decisions").

295. See James v. Heckler, 745 F.2d 511, 512 (8th Cir. 1984) (finding a presumption
"in favor of a claimant previously found to be disabled" by applying Rush); Johnson v.
Heckler, 744 F.2d 1333, 1337 (8th Cir. 1984) (holding that the Secretary had met her
burden of production per Rush); Hauser v. Heckler, 741 F.2d 216, 217 (8th Cir. 1984)
(holding that the Secretary had not met her burden per Rush).

296. 130 CONG. REc. H9831 (in "10. Acquiescence or Non-Acquiescence in Court of
Appeals Decisions" stating that "if the decision of a Circuit Court is contrary to the
Secretary's interpretation of the Social Security Act and regulations, SSA... issues a
ruling stating that it will not adopt the court's decision as agency policy").

297. 20 C.F.R. §§ 404.957 (1984). The ALJ may dismiss a request for hearing by ap-
plying the doctrine of res judicata to a previous determination of the Secretary that
"has become final by either administrative or judicial action." Id.
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when the ALJ finds that a final determination had been reached on
the same facts in a previous claim. 98

Too often, the courts have blindly followed this restrictive policy
of administrative res judicata and reached inequitable results. In De-
lamater v. Schweiker,299 the Second Circuit rejected a claimant's ar-
gument that administrative res judicata should be applied to his
disability review to prevent the Secretary's making a finding differ-
ent from the original determination. 3° ° The court supported this de-
cision with a questionable rationale, identifying the beneficiary's
determination at the initial claim step as an administrative decision
which could not be accorded a res judicata effect. 3° 1 The Delamater
court cited the seminal case of United States v. Utah Construction &
Mining Co. 30 2 in support of its holding that res judicata may only be
accorded to an administrative decision which is an adjudication.30 3

Apparently, the Delamater court might have found a res judicata ef-
fect in favor of the beneficiary if the determination had been at the

298. The Secretary's regulations provide for the finality of each step in the review
process when the claimant makes no further appeal: initial determination, 20 C.F.R.
§ 404.905, reconsideration, § 404.920, hearing $ 404.959, Appeals Council review
§ 404.981, and for a revised determination, § 404.993. Thus, a decision of the Secretary
that is unappealed will bind the claimant on a later claim based on the same facts and
issues. Id. at § 404.957. Although no mention is made of res judicata effect for the
claimant, the regulations do not preclude such an effect. Polaski v. Heckler, 585 F.
Supp. 1004, 1012 (D. Minn. 1984). The Secretary's own regulations require that a final
decision on the issue of disability is binding on both parties. Id.

299. 721 F.2d 50 (2d Cir. 1983).
300. Id. at 53.
301. Id. The Delamater court based its conclusion on the fact that the initial

claims application was not "adjudicative" in nature. This rationale is not consistent
with the determination process that exists in SSA. First, the criteria used in making
disability determinations are the same for all adjudicators. See Polaski 1, 739 F.2d at
1322 (noting that the agreement on subjective pain was to be sent to all "adjudicators"
in the Eighth Circuit including state agency initial claims personnel as well as the
ALJs). Second, finality applies at any level of adjudication. See note 298 supra. Fi-
nally, as the Delamater court noted, the vast majority of disability claims are deter-
mined administratively. Delamater, 721 F.2d at 54 n.4.

The suggestion of the Delamater court that only claims determined at the hearing
level be accorded any res judicata effect is misguided. The court correctly concluded
that no res judicata effect accrues in favor of the beneficiary in a disability review.
Still, the result in Delamater should not be based on the contrived distinction that a
determination at the hearing level is adjudicative but SSA determinations prior to the
hearing are not. As noted, SSA itself makes no such distinction and accords all of its
determinations a final and binding effect. A simpler and more concrete basis for the
Delamater holding would be that the disability beneficiary is required to submit to the
disability review as part of Congress' statutory plan for the program.

302. 384 U.S. 394 (1966). "When an administrative agency is acting in a judicial ca-
pacity.., the courts have not hesitated to apply resjudicata to enforce repose." Id. at
422. See 4 K. DAvis, ADMINSTRATIVE LAW TREATISE § 21:2 (1983). Davis discusses the
Utah Construction case and its continuing influence in administrative res judicata. Id.

303. Delamater, 721 F.2d at 53-54.
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hearing level.- 4  A determination made in an initial application
could not be given a res judicata effect that accrued to the
claimant.

3 05

In contrast, the Eighth Circuit has permitted the Secretary to ap-
ply res judicata to bar a subsequent claim after SSA has denied an
initial claim in a prior determination. 3° 6 This result was permitted
because the determinations of the Secretary are by regulation ac-
corded finality at each level of the administrative process.30 7 In Mc-
Gowen v. Harris,3°8 the Fourth Circuit found that res Judicata barred
a second claim after the original claim had been denied without ap-
peal.3° 9 The apparent contradiction in granting a preclusive effect for
the Secretary but not for a claimant is magnified when the McGowen
result is examined. In McGowen, the effect of applying res judicata
was to preclude a surviving child from receiving SSA survivor's bene-
fits after the death of his father.310

Clearly, Congress did not intend that a beneficiary be awarded
permanent disability benefits.3 1 Just as clearly, the Secretary's re-
cent actions, which have terminated benefits solely on re-examina-
tion of the evidence on which a claim had been allowed, offended the
sensibilities of Congress and the courts.312 William Copeland, a disa-
bility insurance consultant, contends that the present disability deter-
mination policy guarantees a one-sided and inequitable process.313 In
brief, Copeland has found that the review policy of SSA at all levels
is designed to review and reverse only allowances of disability at the
lower adjudicative levels.3 14 At one time, SSA reviewed a sampling

304. See id. at 53. The court said that "the initial decision to award benefits was an
administrative decision, whereas res judicata may be applied only to determinations
made after an adjudication." Id.

305. Id. at 53-54.
306. Harapat v. Califano, 598 F.2d 474, 476 (8th Cir. 1979). The court examined the

Secretary's regulations according administrative decisions finality and permitting a res
judicata effect. Id. See note 298 supra (listing the regulations for finality). But cf. Lee
v, Heckler, 737 F.2d 768, 769 (8th Cir. 1984) (stating that "the earlier determination
does not bar further proceedings" of the Secretary). Other language in Lee echoed
Rush, decided two days earlier, without citing directly to Rush.

307. 4 K. DAvis, supra note 302, at § 21:3, at 52. Davis notes that an initial claim
determination, although informal, has binding effect. Id.

308. 666 F.2d 60 (4th Cir. 1981).
309. Id. at 65.
310. Id. at 63. See 4 K. DAVIs, supra note 302, at § 21:4 (discussing the McGowen

result which applied res judicata and offering an alternative result).
311. 130 CONG. REc. at H9838 (statement of Rep. Vandergriff). See Polaski v.

Heckler, 585 F. Supp. at 1013.
312. See 130 CONG. REC. H9838 (statement of Rep. Vandergriff). See also Polaski v.

Heckler, 585 F. Supp. at 1013. The disability review program "has been carried out in a
manner clearly contrary to law." Id.

313. Copeland, supra note 75, at 13.
314. Id. at 12-14.
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of all claims.315 In recent years, though, claims resulting in termina-
tions and disallowances have not been reviewed, creating what may
be called a negative review process.3 16 The result is that many bene-
ficiaries have been dropped from the DI and SSI rolls without regard
to principles of uniformity and equity or subsequent appeals costs.317

But the imbalance does not stop there. The Secretary has, by de-
sign, implemented policies that blatantly pressure adjudicators in the
review process to reduce initial allowances and increase review ter-
minations.318 For example, in the guise of performance review and
training, SSA has allegedly attempted to influence its adjudicators.3 19

The Association of Administrative Law Judges initiated a remarka-
ble lawsuit, now dismissed, that alleged that the Secretary had inter-
fered with the ALJs' independent judgment in disability
determinations. 320 Because of similar pressures, many states had also
begun openly disobeying SSA guidelines.3 21

315. Id. at 13.
316. Id. at 13-14. 'While this policy may have resulted in more consistent eligibility

decisions, the author suggests that the SSA disability determination program is inequi-
table and unjust. Id. at 13. In addition, certain persons wrongfully denied their disa-
bility benefits, who do not appeal, lose benefits to which they are entitled. Id. Of
course, this may be the desired political result.

317. Id. at 6-7.
318. Id. at 13. See Hummel v. Heckler, 736 F.2d 91, 93-94 (3d Cir. 1984). In Hum-

eel, the court remanded to the trial court for discovery regarding the possible bias of
the ALJ, who had made the claimant's disability determination. Id. at 96. The suit
alleged that bias resulted because of the Secretary's present policy of review, which "is
designed to discourage [ALJs] from awarding benefits." Id. at 94. Despite the trial
court's finding that the disability determination was based on substantial evidence, the
circuit court found that the trial court must consider the ALJs potential bias. Id. at 95.
This was true because the ALT has "an affirmative obligation to assist the claimant in
developing the facts." Id. If the ALJ is biased toward denying the claim for benefits,
then serious doubts are raised about his ability to fairly and conscientiously conduct
the hearing. Id.

319. Association of Admin. Law Judges, Inc. v. Heckler, 594 F. Supp. 1132, 1133
(D.D.C. 1984). Pursuant to authority granted in the 1980 Amendments, the Secretary
had initiated so-called "Bellmon reviews." Id. at 1134. These reviews directed the Sec-
retary to exercise SSA's power to review ALJ determinations on the Secretary's own
authority. Id. Consistent with congressional concern at the time, these reviews were
aimed at curbing the ALJs' collective high reversal rate of state agency allowances and
also at reducing the differences in allowance rates among individual ALJs. rd. This
also is consistent with SSA's "negative" review policy noted before. See notes 313-317
and accompanying text supra.

The district court found it inappropriate to order any relief at present because of
the recent actions of the Secretary to change agency practices. Ass'n of ALJ's, 594 F.
Supp. at 1143. Still, the court noted the questionable legality of the present policy. Id.
It also noted that the past "Bellmon Review Program created an untenable atmos-
phere of tension and unfairness which violated the spirit of the [Administrative Proce-
dure Act]," 5 U.S.C. §§ 551 et seq. (1982). 594 F. Supp. at 1143.

320. 594 F. Supp. at 1143.
321. See note 6 and accompanying text supra; 130 CONG. REC. at H9833 (within "18.

Measures to Improve Compliance with Federal Law").
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While acting to restore fairness and uniformity in the 1984 Re-
form Act,3 22 Congress also addressed the troubling question of what
effect to accord a prior decision of the Secretary in a later claim.3 23

As seen, the Eighth Circuit has seemingly interpreted the medical
improvement's "neutral" decision standard in a way that imposes a
burden on the Secretary.3 24 In its concern that the courts not run
the Social Security disability program3 25 and not make disability pol-
icy,3 26 Congress almost reached the desired model.3 27 The attempt at
reaching a neutral standard indirectly suggests the best answer to the
res judicata question. However, the ideal model would have avoided
history-laden legal words in the disability definitions, and it would
have recognized that the adjudication within Social Security is not
like that in a court. As the First Circuit correctly stated in Miranda
v. Secretary of HEW,3 28 "[b]oth [parties] have responsibilities."329 In
the new medical improvement standard, Congress commanded that
disability determinations be made "without any initial inference as to
the presence or absence of disability being drawn from the fact that
the individual has previously been determined to be disabled. 3 30

Representative Pickle, subcommittee chairperson, described the new
standard as "spell[ing] out the proper duties and responsibilities for
both the Secretary and the disabled beneficiaries."3 31 In the unique
circumstance of SSA, this implies that no true res judicata effect be
accorded the beneficiary or the Secretary and that determinations be
made on a case-by-case basis.

322. In addition to reforms previously discussed, Congress sought to restore to the
lengthy review process fairness and responsiveness for claimants. For example, Fred-
die Rush's benefits had been suspended for more than three years when the Eighth
Circuit issued its reinstatement order. Rush, 738 F.2d at 909-11. Section 7 of the Re-
form Act provides for the continuation of benefits during the appeal process. Pub. L.
No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) at 1803-04. Section 6 provides
for an experimental program of face to face pre-termination interviews to be con-
ducted at the initial state agency determination level. Id. at 1801-02. Under this provi-
sion, the reconsideration step is eliminated. Id. If the experiment gives more accurate
initial results without the reconsideration step, it would reduce significantly the
overlong appeals process and reduce duplicative administrative appeals. Serious con-
sideration should be given to eliminating the Appeals Council review step, particularly
because it affects such a miniscule number of determinations. See note 94 and accom-
panying text supra.

323. Pub. L. No. 98-460, 1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1797.
324. See notes 251-257 and accompanying text supra.
325. 130 CONG. REc. H9836 (statement of Rep. Pickle).
326. Id. at H9831 (in "10. Acquiescence or Non-Acquiescence in Court of Appeals

Decisions"). The committee "conferees strongly insist that Congress' judgment as to
the appropriate policy should prevail." id.

327. See note 238 and accompanying text supra.
328. 514 F.2d 996 (1st Cir. 1975).
329. Id. at 998.
330. Pub. L. No. 98-460,1984 U.S. CODE CONG. & AD. NEWS (98 Stat.) 1797.
331. 130 CONG. REC. H9836.
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The courts have often stated that no res judicata effect should be
accorded the beneficiary whose disability determination was based on
only an initial application.332 Because of the "negative" review pro-
cess employed by SSA, the claims that are undoubtedly the most cer-
tain-that is, the most likely to be correct-would seem to be initial
allowances.333 Adherence to the restrictive SSA guidelines causes
the state adjudicators to allow claims for only the obviously dis-
abled. 334 When in doubt, the state agency denies benefits and the
claimant may appeal. 335 Of course, when the state agency awards
benefits upon an initial application, no appeal is ever filed which
would reach the hearing level.336 Because the courts have found
such pre-hearing determinations to be non-adjudicative and thus, not
judicial, the courts have automatically precluded such claims from
having a subsequent res judicata effect.337 On the other hand, the
doubtful claims that are appealed to the hearing level may be consid-
ered appropriate for the application of res judicata simply because
they are called "adjudicative." 338 This paradoxical result finds the
courts favoring a preclusive effect for those claims that are the least
likely to be correct.339 Stated another way, because a pre-hearing ad-

332. See, e.g., notes 301-305 and accompanying text supra (discussing Delamater v.
Schweiker, 721 F.2d 50 (2d Cir. 1983)).

333. See notes 313-317 and accompanying text supra.
334. See Copeland, supra note 75, at 12-13.
335. Id.
336. See notes 67-73 and accompanying text supra.
337. See Rush, 738 F.2d at 912; Delamater, 721 F.2d at 53. C. Weber v. Harris, 640

F.2d 176, 177 (8th Cir. 1981) (finding res judicata effect applied when disability was de-
termined at a hearing). But cf Kurmin, 714 F.2d at 1237 (stating that a "prior deter-
mination... [of] statutory disability does implicate administrative consistency").

338. Delamater, 721 F.2d at 53. Cf. Eldridge, 424 U.S. at 332-35 (similarly applying
weight to determinations because they were reached at hearing).

339. See notes 313-317 and accompanying text supra. Nonetheless, even such
respected authority as Professor Davis attach considerable significance to claims adju-
dicated at the hearing level. See 4 K. DAVIS, supra note 302, at § 21:3, at 52-53. Davis
begins with Utah Constr. & Mining, and identifies the elements that are necessary for
an application of administrative res judicata. Id. at § 21:2, at 49. The necessary ele-
ments include: the agency must be acting in a judicial capacity; the issues must be fac-
tual; and an adequate opportunity to litigate must have been provided. Id. Davis goes
on to identify problems with applying these elements to administrative settings. Id. at
§21:3, at 53. Among the problems which apply to Social Security disability, the empha-
sis on litigation has been interpreted to mean that the adjudications must include "op-
posing parties." Id. at § 21:3, at 53-54. Davis notes that more than 60% of all federal
administrative adjudications are made within Social Security (referring here to only
hearings as adjudications). Id. at § 21:3, at 54. Such adjudications do not involve oppos-
ing parties but Davis concludes that "res judicata does and should apply." Id. As al-
ready noted, res judicata does not apply as certainly as Davis indicates. See note 332
and accompanying text supra.

The Utah Constr. & Mining requirements also have been interpreted to mean that
the agency must use procedures essentially like court procedures. 4 K. DAVIS, at
§ 21:3, at 54. Again, Social Security hearings differ significantly from court proceed-
ings. Id. In concluding that the parties in SSA hearings should enjoy res judicata, Da-
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judicator found that the individual was not disabled, the courts are
more likely to apply res judicata in favor of the individual.

Unless a beneficiary is in a jurisdiction that provides a presump-
tion of continuing disability, the general policy provides a res judicata
effect in DI cases for the Secretary but not for the beneficiary. Two
reasons arguably justify the general policy. First and foremost, Con-
gress has established continuing disability review, thereby impliedly
announcing that no res judicata effect should be given to the disabil-
ity beneficiary in a disability review.34° Second, while SSA needs res
judicata to avoid duplicative and prolonged proceedings,341 claimants
do not.342 That claimants do not enjoy res judicata benefits, it is ar-

vis also indicates that the effect might apply to SSA determinations without a hearing.
Id. at § 21:3, at 55.

This Comment agrees with Professor Davis that Social Security adjudications do
not match judicial models. Unfortunately, Professor Davis' inquiry did not include an
examination of SSA disability review determinations. Clearly, disability claims must
not be afforded a res judicata effect in contravention of congressional intent that a
beneficiary be subject to periodic review. See notes 311-312 and accompanying text
supra. On a closer examination, Professor Davis might conclude that a res judicata
effect is inappropriate in disability. Or, as this Comment suggests, he might decide
that the new medical improvement standard provides a limited effect as to a benefici-
ary's continuing disability. That is, while recognizing that SSA is not modeled on a
judicial proceeding, the imposition of a burden of production on the Secretary as to
medical improvement prevents the Secretary from terminating benefits without pro-
ducing some evidence. See notes 266-293 and accompanying text supra.

340. See notes 226-243 and accompanying text supra.
341. The sheer volume of SSA claims adjudications is staggering. In fiscal year

1982, 4.3 million disabled persons received 32.4 billion dollars. Copeland, supra note
75, at 7. In 1980, SSA was making 180,000 hearing adjudications annually. 4 K. DAvIs,
supra note 302, § 21:3, at 54. Shortly after the initiation of the mandated 1980 reviews,
2.3 million disability claims were filed in fiscal 1981 and hearings had already risen to
over 215,000. Delamater, 721 F.2d at 54 n.4. Before the Secretary imposed the morato-
rium on disability review, see notes 21-25 and accompanying text supra, 40,000 disabil-
ity review cases affecting almost 200,000 beneficiaries were in the federal courts! 130
CONG. REc. H9836 (statement of Rep. Pickle). In his 1982 article, Copeland estimated
that appeals could rise to 778,000 by 1984 under the Secretary's pre-Reform Act admin-
istrative policy. Copeland, supra note 75, at 16.

Not surprisingly, the staggering volume has resulted in further delays in an al-
ready overlong disability review process. The 1984 Reform Act remanded to the Secre-
tary for further consideration all cases pending in the courts that could be identified as
medical improvement cases. Steele, 748 F.2d at 494. This remand included a significant
number of persons affected by the subjective pain class action of Polaski II. 751 F.2d at
950. Although lengthy delays in the SSA administrative process can certainly be ex-
pected as a result of this infusion of cases, the courts have generally deferred to con-
gressional judgment and refrained from judicially-imposed deadlines for
administrative action. Id. at 947. The Supreme Court has said "that courts should
[not] have authority to impose the very deadlines [Congress] repeatedly has rejected."
Heckler v. Day, 104 S. Ct. 2249, 2257 (1984) (5-4 decision). Accord Nowells v. Heckler,
749 F.2d 1570, 1571 (11th Cir. 1985) (rejecting the claimant's request for an order re-
quiring that the remanded hearing be set within 90 days).

342. An individual is faced only with his single progression through the adminis-
trative appeals process. That process has previously withstood a constitutional chal-
lenge on due process grounds in DI terminations. Eldridge, 424 U.S. at 349. Despite a
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gued, seems all the more reasonable because the Secretary has pro-
vided in the regulations for reopening even final claims when there is
good cause. 34 Still, Congress has forcefully emphasized that the gen-
uinely disabled should not have to fight SSA to obtain benefits to
which they are entitled.3 " The cost of the Secretary's recent strin-
gent policy which provides the beneficiary no judicial benefit from a
prior determination has been time, money, and untold anguish to the
beneficiaries, the courts, and SSA.

Is there a proper application of res judicata in Social Security
cases? First, the courts and Congress must recognize that the adver-
sarial models of the courts which include the doctrine of res judicata
cannot be made to fit the non-adversarial nature of the SSA review
process.34 5 Certainly, the administration of SSA is unique if only be-

prior ruling in Goldberg v. Kelly, 397 U.S. 254 (1970), that a pre-termination hearing
was required in Aid to Families with Dependent Children (AFDC) cases, the Eldridge
court found no such hearing required in AFDC determinations. 424 U.S. at 349.
AFDC is administered as a welfare program through the Social Security Administra-
tion. Goldberg, 397 U.S. at 256 n.1. The pre-termination hearing in welfare programs
administered by Social Security has also been installed for SSI benefits including disa-
bility review terminations. 20 C.F.R. § 416.1336. In distinguishing Goldberg, the El-
dridge court emphasized the subsistence nature of AFDC benefits and the extreme
hardship caused by the pre-hearing termination of benefits. 424 U.S. at 340.

That distinction seems suspect. Some beneficiaries may fall just pennies over the
SSI resource and income guidelines. See note 7 supra. The Eldridge court found that
the economic hardship visited on AFDC beneficiaries weighed significantly in favor of
a pre-termination hearing. 424 U.S. at 340. However, the court examined no data re-
flecting the number of DI beneficiaries near the AFDC (or SSI) subsistence level nor
the quantum of hardship those DI beneficiaries might suffer. The Court noted that
delay from cutoff of benefits to a final hearing decision at that time (1976) exceeded
one year. Id. at 342. "Mhe torpidity of this administrative review process," though
causing significant hardship, did not justify the imposition by the courts of an eviden-
tiary hearing before the termination of benefits. Id. at 342-43. Interestingly, the 1984
Reform Act provides the relief not granted in Eldridge, a continuation of DI benefits
during the administrative review process. Pub. L. No. 98-460, 1984 U.S. CODE CONG. &
AD. NEWS (98 Stat.) at 1803-04.

343. 20 C.F.R. §§ 404.987-.989 (1984). See also 4 K. DAVIS, supra note 302, at § 21:4,
at 58-59 (suggesting that proper application of the "good cause" provisions of the regu-
lations would have changed the McGowen result); see notes 306-310 and accompanying
text supra (discussing McGowen).

344. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEWS 3038, 3062. The committee report states:

[There is] no reason grounded in sensible public policy to force beneficiaries to
sue in order to obtain what has been declared by the Federal courts as jus-
tice.... Such a policy creates a wholly undesirable distinction between those
beneficiaries with the resources and fortitude to pursue their claims, and
those who accept the government's original denial in good faith or because
they lack the means to appeal their case.... the process.. . does immeasur-
able harm to the public's trust in the social security program and in govern-
ment as a whole.

Id.
345. See notes 266-293 and accompanying text supra. But cf. 4 K. DAVIS, supra

note 302, at § 21:2, at 49-51 (concluding that res judicata does apply to administrative
adjudications).
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cause it is the largest adjudicator in the government.3 Even among
the administrative agencies that adjudicate, SSA stands virtually
alone in the affirmative duty that is imposed on it to both produce
the evidence for and then neutrally adjudicate claims.3 7 Among
other things, the courts should abandon the language of burdens and
presumptions that is inappropriate to the non-adversarial realities of
SSA disability determinations.348 Furthermore, since SSA's findings
of fact are conclusive if supported by substantial evidence,349 the
courts should limit their review.a3° Such review should be confined
to three principal areas: whether SSA's determinations have violated
the Constitution, particularly due process; whether SSA's determina-
tions have exceeded the enabling legislation or violated congressional
intent; and whether the final determinations of the Secretary are
supported by substantial evidence.351 At the same time, the courts
must not impose judicial models on the agency for the courts' con-
venience or in an attempt to remedy ills beyond the case at hand.3 52

346. See note 341 supra.
347. See notes 286-291 and accompanying text supra.
348. See notes 266-283 and accompanying text supra.
349. 42 U.S.C. § 405(g) (1982).
350. See Coffman, Judicial Review of Administrative Interpretations of Statutes, 6

W. NEw ENG. L. REV. 1, 3-4 (1983). If, however, an agency strays into an area of law,
stricter judicial review is demanded. Id. at 9. Cf. Stever, Deference to Administrative
Agencies in Federal Environmental, Health and Safety Litigation-Thoughts on Vary-
ing Judicial Application of the Rule, 6 W. NEw ENG. L. REv. 35, 42 (1983) (suggesting
guidelines for judicial review of administrative agency decisions).

Stever asserts that a small number of agency adjudications fall into the fact-find-
ing area. Id. at 42. While this may be true for most adjudicative agencies, during most
hearing cases, Social Security is almost exclusively engaged in finding the essential
fact: whether a person is disabled. Stever contends that while considerable lip-service
is paid to giving much deference to the presumptive validity of an agency fact-finding,
the courts give no uniform deference to an agency decision. Id. at 45. This thought is
mirrored in the recent court actions toward SSA. The courts consistently speak of be-
ing limited to a substantial evidence review. See notes 204-211 and accompanying text
supra. However, a multitude of court actions imposing court precedents and overrid-
ing the Secretary's "fact-finding" have been noted. Stever concludes that deference
should at least be given to an agency's interpretation of its own regulations. Stever, at
71. Yet, the Rush court told the Secretary that she did not know the meaning of her
own regulations. See notes 177-78 and accompanying text supra. As the Eighth Circuit
has said, although entitled to deference, "an agency's interpretations are not conclusive
and courts are not bound by them." Cunningham v. Toan, 728 F.2d 1101, 1105 (8th Cir.
1984).

The distinction between a matter of law versus a matter of fact and the accompa-
nying decision of what level of review to employ is not an easy one to make. A court
may categorize the basis for the review standard employed in entirely different terms.
See Tustin v. Heckler, 749 F.2d 1055, 1062-64 (3d Cir. 1984). The Tustin court upheld
an action of the Secretary that distinguished classes of persons who were granted ad-
ministration relief after the suspension of periodic disability review. Id. The Tustin
court found its decision compelled by the limited scrutiny permitted the court "of an
action of the Secretary in administering a social welfare program." Id. at 1064.

351. See Stever, supra note 350, at 41-42.
352. See notes 284-291 and accompanying text supra.
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Certainly, the starting point must be the echoed refrains of Con-
gress-humaneness through constitutional due process, uniformity
through conformity with the enabling legislation, and fairness
through the requirement of substantial evidence which supports the
determination.

Acquiescence

The bitter confrontation between the courts and the Secretary is
well-documented. 353 After the 1980 Disability Amendments man-
dated a review of most beneficiaries within three years, the Secretary
no doubt felt empowered to act swiftly and with authority.35 It is

recognized today that the Secretary overstepped the bounds intended
by Congress 35 5 and stepped on the courts' collective toes.M Yet,
Congress did not impose on the Secretary a requirement of

353. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEWS 3038, 3060-63. The dramatic increase in Social Security litigation
"may be partly responsible for the present tension between SSA and the lower Federal
courts." Id. at 3060. Most disability decisions in the federal courts provide little prece-
dential value because they are based on the failure of substantial evidence to support
the agency decision. Id. In many instances, however, the courts have set forth a statu-
tory interpretation to bind the agency in later cases (as demonstrated by Rush's medi-
cal improvement standard). Id. The disregard of precedent insures multiple litigation
and undermines the rule of law. Id. at 3060-61.

The Secretary's much-criticized present policy is all the more confounding because
it is in direct contradiction with stated SSA policy as recent as 1979. Id. at 3061. In
1979, an SSA brief indicated that the Secretary would either follow an adverse ruling
or appeal to avoid repetitious litigation and conform with stare decisis. Id. In stark
contrast, the House Report quoted an SSA Hearings and Appeals Associate Commis-
sioner as saying that "It]he Federal courts do not run SSA's programs." Id. The same
memorandum stated that SSA adjudicators must apply SSA guidelines regardless of
court decisions. Id. The Secretary justifies this abrupt policy shift on the grounds of
uniform national administration ignoring the obvious result of establishing numerous
disparate standards. Id. This Comment notes the totally nonuniform result of this
policy which treats no persons within the jurisdiction equally unless they pursue their
rights through the litigation process and the resulting multiplicative standards among
the circuits.

"IT]he courts of this circuit have found themselves embroiled in an increasingly
frustrating effort to persuade the Secretary to follow their decisions regarding certain
legal standards under the disability insurance program." Polaski v. Heckler, 585 F.
Supp. 1004, 1005 (D. Minn. 1984). The Secretary has disregarded federal court edicts
and "the fundamental policies at the heart of the disability program." Id. "The Secre-
tary has not appealed.... [Tihis view is the law of the Circuit and must be followed
in all cases in this Circuit." Douglas v. Schweiker, 734 F.2d 399, 400 (8th Cir. 1984) (cit-
ing Hillhouse v. Harris, 715 F.2d 428, 430 (1983)).

354. See notes 20-21 and accompanying text supra.
355. 130 CONG. REC. H9835 (statement of Rep. Conable). The disability adjudica-

tive process "has in these past 4 years ... become chaotic and unmanageable." Id.
356. See, e.g., Polaski v. Heckler, 585 F. Supp. 1004, 1011 (D. Minn. 1984) (discussing

the subjective complaint standard). "Whether it be out of due and respectful consider-
ation or bad faith, the Secretary has nonetheless breached her duties under . .. the
United States Constitution by not following the law of this circuit." Id. But courts for-
give and forget, see In re Heckler, 751 F.2d 954, 955 (8th Cir. 1984) (remanding for fur-
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acquiescence. 357

Should Congress have imposed on the Secretary an acquiescence
or appeals requirement? Much as with res judicata, underlying the
discussion of acquiescence is the judicial need for precedent which
both guides the courts in future decisions and decreases future litiga-
tion by settling questions for the parties involved. The Secretary's
recent policy of nonacquiescence undermines the use of precedent
and thwarts the goal of decreasing future litigation.35s Their goals
thus frustrated, their dockets bursting with Social Security cases, the
courts have used every judicial tool--court order, injunction, class ac-
tion, and contempt citations-in an attempt to force the Secretary's
compliance with court decisions.359 It is certainly settled that the
courts need not blindly defer to administrative interpretation of a
statute or congressional intent. ° The courts are equipped with the
ability to ascertain congressional intent361 and must determine what
the law is.362 Still, several factors caution against excessive judicial
interference with administrative determinations. 3a6

Since the fifth amendment applies to SSA as an agency of the
government, no legitimate reason exempts the Secretary and the
agency from the decisions of the federal courts." In passing the
1984 Reform Act, Congress stated repeatedly its disagreement with

ther consideration the trial court's order to the Secretary to personally appear after
the subjective pain agreement was reached).

357. See notes 244-250 and accompanying text supra.
358. See 130 CONG. REC. H9836 (statement of Rep. Pickle).
359. Id. (statement of Rep. Pickle) ("being run by Federal court order ..

Heckler v. Day, 104 S. Ct. at 2250 (striking down a district court's injunction in a state-
wide class); 130 CONG. REC. at H9834 (statement of Rep. Rostenkowski (200 contempt
of court citations nationwide)); Polaski II, 751 F.2d at 944 (class action on subjective
pain).

360. American Ship Bldg. Co. v. NLRB, 380 U.S. 300, 318 (1965). "The deference
owed... cannot be allowed to slip into a judicial inertia which results in the unau-
thorized assumption by an agency of major policy decisions properly made by Con-
gress." Id. See also notes 350-351 and accompanying text supra (discussing a proper
standard for review of agency actions).

361. Stever, supra note 350, at 69.
362. See note 28 and accompanying text supra.
363. Stever, supra note 350, at 59-60. First, an agency may acquire some special un-

derstanding of the statute from its constant work with it. Id. at 60. Second, because of
its involvement with legislation, the agency acquires some special understanding of
congressional intent. Id. Both of these fail in the present situation because of the
clear abuses of the past few years. However, the clear situation is the rarity and a
court must use considerable circumspection in applying its own interpretation to a stat-
ute or regulation. The remand provisions of the 1984 Reform Act and the new medical
improvement standard's neutral language demonstrate that the courts may fail to de-
termine "elusive" congressional intent.

364. C f Eldridge, 424 U.S. at 332 (deciding whether SSA procedures violated due
process in regard to taking of property); Polaski v. Heckler, 585 F. Supp. at 1011 (find-
ing that the Secretary had violated "the Social Security Act, the due process clause of
the Fifth Amendment and the constitutional doctrine of the separation of powers").
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the Secretary's nonacquiescence policy.M5 The House version of the
1984 Reform Act would have required the Secretary to acquiesce to a
circuit court decision or appeal to the Supreme Court.s66 But the
conference committee recognized that it would not be "appropriate or
feasible to appeal every adverse decision with which the Secretary
continues to disagree. ' '367 The net result was that Congress failed to
address nonacquiescence directly. This is all the more troubling since
the Secretary's nonacquiescence policy defeats Congress' announced
goals of uniformity and fairness.

Feasibility aside, the Eighth Circuit recently addressed the value
of the Secretary seeking different rulings in different circuits on the
same issue.368 Quoting from United States v. Mendoza,369 the court
noted that it "would substantially thwart the development of impor-
tant questions of law by freezing the first final decision rendered on a
particular legal issue.., and deprive this Court of the benefit it re-
ceives from permitting several courts of appeals to explore a difficult
question."37 0 There is, however, no guarantee that an appeal of an
individual decision would be heard by the Supreme Court.3 71 There-
fore, although requiring the Secretary to appeal is not certain to pro-
mote national uniformity since the Supreme Court may not choose to
resolve the conflicts among circuits, requiring acquiescence would
help resolve the disparity of treatment among persons within one
circuit.

3 72

The strongest argument for acquiescence is based on identifying
the actors in this controversy and their roles in the scheme of gov-

365. See H.I& REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE
CONG. & AD. NEws 3038, 3062 (noting "the undesirable consequences of escalating hos-
tility" due to nonacquiescence); 130 CONG. REC. H9831 (conference agreement) (delet-
ing both versions of the nonacquiescence bills is not to be interpreted as an approval of
the Secretary's policy); 130 CONG. REc. H9838 (statement of Rep. Roybal) (noting that
the bill allowed "SSA to continue this unconstitutional policy").

366. 130 CONG. REC. H9831 (in "10. Acquiescence or Non-Acquiescence in Court of
Appeals Decisions"). Twenty years earlier, a district court judge had said that

"[a]n agency. .is bound to pay due respect to the decisions of this Court in
matters brought before it from said agency and has no right or authority to
disregard such decisions .... If the agency is dissatisfied ... it should seek its
reversal or modification by the legal media provided by our laws for the re-
view thereof.

Flores v. Secretary of HEW, 228 F. Supp. 877, 878 (D.P.R. 1964).
367. 130 CONG. REc. H9831 (in "10. Acquiescence or Non-Acquiescence in Court of

Appeals Decisions").
368. Cornella v. Schweiker, 741 F.2d 170, 172 (8th Cir. 1984).
369. United States v. Mendoza, 104 S. Ct. 568 (1984).
370. Id. at 572.
371. 130 CONG. REc. H9831 (in 10. Acquiescence or Non-Acquiescence in Court of

Appeals Decisions).
372. H.R. REP. No. 618, 98th Cong., 2d Sess. 10A, reprinted in 1984 U.S. CODE

CONG. & AD. NEws 3038, 3061.
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ernment. Simply speaking, SSA must obey the rule of law.373 Social
Security simply does not occupy a place equal to the legislative or ex-
ecutive branches but instead is subordinate to them. Significantly,
the major constitutional branches are not immune from court review
and must respond to judicial action.374 There is no rational justifica-
tion for SSA's immunity from this requirement.375 Moreover, the ad-
ministrative agency has a clear alternative-it may request legislative
relief.376 The courts do not have that recourse.

The numerous disability cases remanded to SSA via the 1984 Re-
form Act demonstrate a largely unexpressed concern of Congress
that judicial, not congressional, standards were being used in SSA de-
terminations. Perhaps Congress perceived that requiring acquies-
cence by the Secretary to circuit court decisions presented still more
opportunity for the courts to "legislate" SSA policy. Unfortunately,
the failure to acquiesce or quickly seek legislative relief can invite an
abuse of judicial review as the courts strive to establish judicial pre-
cedent and clear dockets.3 77 The hardships fall upon the benefi-
ciaries of disability programs, who must slog through the lengthy

373. See 2 K. DAVIS, Supra note 11, at § 2:10, at 101.
374. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585-89 (1952) (the

Steel Seizure Case) (finding that the executive branch may execute the laws and not
make them).

375. Recently, a Federal magistrate issued a report rejecting all Reagan Adminis-
tration arguments in defense of the nonacquiescence policy. N.Y. Times, June 4, 1985,
§ 1, at 9. A federal district court judge had requested the report prior to making his
ruling on a pending challenge to nonacquiescence. Id., at § 1, at 1, 9. Before the dis-
trict court's ruling, Margaret M. Heckler, the Secretary of Health and Human Services,
announced "a major change in the way the Social Security Administration responds to
the United States Court of Appeals' decisions with which it disagrees." Id. Essen-
tially, SSA will now require that its adjudicators at the the hearing level and above
(the ALJs and the Appeals Council) follow circuit court precedents "even if Social Se-
curity policy would otherwise require denial or termination of benefits." Id., at § 1, at
9.

This is far from a complete reversal in policy since it affects only cases at or above
the hearing level. Below the hearing level, SSA adjudicators may still follow policy
contrary to district and circuit court precedents. A claimant whose disability claim has
been improperly denied or terminated must still appeal to benefit from circuit court
precedents. See id. Moreover, the Reagan Administration may conclude that a case is
"an appropriate vehicle for relitigating [a disputed] issue." Id. A Reagan Administra-
tion spokesman asserted that "It]here were and are strong legal defenses to be made
for policy of nonacquiescence [b]ut the erosion of our credibility in the courts became
the overriding factor." Id., at § 1, at 1, 9. The Reagan Administration may only be
forestalling a clear-cut rejection of nonacquiescence by the district court. Despite the
recent announcement, the Reagan Administration may continue practices contrary to
circuit court precedent and may resurrect nonacquiescence when it is deemed
appropriate.

376. Id. at 3063. If unwilling to appeal an adverse circuit court decision, the agency
may "propose appropriate remedial legislation." Id.

377. See Coffman, supra note 350, at 9. "[W]e insist upon judicial review of admin-
istrative actions ... [because] the court [must] see that the agency has stayed within
the bounds authorized by the legislature." Id. See also Heckler v. Day, 104 S. Ct. 2249,
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administrative review process and then persevere to and through the
courts for relief. After all, the remanded cases are not yet guaran-
teed a changed treatment in SSA. In fact, the most startling
nonuniformity is not that differences exist among circuits but that
many persons have lost and will lose benefits because they do not
fight their way back onto the rolls.3 78

The Senate version of the 1984 Reform Act had considerable
merit in requiring that the Secretary post notice of non-acquiescence
in the Federal Register.379 At least, such a system of posting and im-
mediately defending an instance of nonacquiescence invites legisla-
tive action. Another remedy would be the establishment within SSA
of an interior system of administrative precedent which is virtually
unused today. °  Such a system has been repeatedly recom-
mended.38s This would promote desired uniformity and, in all likeli-
hood, reduce the number of cases that reach the scrutiny of the
courts. Considering the immense delays and costs in the present sys-
tem, that alone would be a desirable result.

CONCLUSION

In the Social Security Disability Benefits Reform Act of 1984,
Congress reacted both to recent administrative abuses within the
SSA disability program and to the judicial remedies of those abuses.
For example, the Rush court announced a "new" medical improve-
ment standard. This attempt to judicially remedy SSA's unfair disa-
bility benefits terminations was met by the' 1984 Reform Act's own
"new" medical improvement standard. Primarily, Congress intended
to remedy the same administrative abuses occurring in disability de-
termination reviews that Rush had addressed. But, secondarily, Con-
gress intended to assert its control over judicial remedies. This
Comment concludes that the "differences" in the two medical im-
provement standards are largely illusory. However, the implications
for SSA disability, when the abuse arises from either judicial or ad-

2250 (1984) (finding that the district court's injunction was "an unwarranted judicial
intrusion" into SSA claims adjudication).

378. See Heaney, supra note 8, at 10-11.

379. 130 CONG. REc. H9831 (in "10. Acquiescence or Non-Acquiescence in Court of
Appeals Decisions").

380. See 2 K. DAVIS, supra note 11, at § 8:11, at 204-06. Numerous studies, includ-
ing one as recent as 1978, have recommended that SSA establish a system of adminis-
trative precedents much like that of the courts. Id. at § 8:11, at 205. Such a system
would help reduce the number of decisions made at all levels and help limit the flood
tide that reaches the courts. In addition, since it would match a court model, it is
likely that it would meet with a favorable reception from the courts.

381. Id.
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ministrative sources, or both, is illustrative of the broader struggle
for SSA disability program control.

First, Congress legislatively "overruled" Rush's presumption
which was enforced by a shifting burden of production. Congress'
"new" medical improvement standard explicitly established a "neu-
tral" disability review while it implicitly recognized that judicial
models are inappropriate for SSA disability determinations. A thor-
ough examination of the "new" standard reveals that its practical ef-
fect is minimal but the conceptual model it suggests could be far-
reaching in that it destroys the traditional adversarial model relied
on by the courts.

Second, it is easy to rely on established and certain judicial
terms. However, it is and has always been unrealistic to expect the
beneficiary to "prove" that he is disabled considering the many- fac-
eted determination process. Still, the disability beneficiary has "bur-
dens" of cooperation and production, that is, the beneficiary must
cooperate in any disability review and must produce that evidence
which is available to him. Similarly, the long recognized affirmative
duty of SSA adjudicators to develop the record combined with SSA's
experience, resources, and expertise creates "burdens" on SSA.

Historically, it seems that the judicial attempts to impose bur-
dens have recognized that SSA, relative to the disability applicant,
must bear a larger proportionate share of the responsibility to pro-
duce evidence in disability determinations. More specifically, SSA
adjudicators both administer (build the record) and adjudicate (make
determinations of disability) relying on their substantial experience
and expertise. Therefore, the SSA determination process, by its na-
ture, must be scrupulously fair to disabled beneficiaries and appli-
cants who lack such experience and expertise. Insofar as the courts
find that SSA has not been fair (e.g., has terminated benefits on the
same evidence previously used to grant them or has failed to com-
plete an adequate record), they validly may find that SSA has not
met its responsibility, its statutory mission, or, less precisely, has
failed to meet its burden.

Necessarily, such unfairness demands a favorable result for the
entitled disability claimant, who has been improperly denied his enti-
tlement. On judicial review of an initial claim, a denial may be re-
manded for further development of the record. On review of a
disability termination, when the current beneficiary has fulfilled his
responsibility of cooperation, this should mean a continuation of ben-
efits-the Rush result. After all, the Secretary will have done noth-
ing to alter the status quo. The neutral determination standard
properly applied to the SSA disability review process should elimi-
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nate the traditional judicial models-presumptions and burdens--and
replace them with sets of mutual responsibilities guided by standards
of constitutionality, due process, and overall fairness.

As to broader judicial standards like res judicata, the recognition
that the judicial model is not entirely appropriate for SSA is equally
important. Congress, in enacting a disability review program and its
medical improvement standard, has rejected any res judicata effect in
favor of a claimant. However, this does not prevent the courts, as in
Rush, from applying basic tests of fairness and uniformity. It is not
necessary for the courts to phrase their results in terms of substan-
tial evidence or burdens of proof when the court is simply saying that
the result is unfair.

Admittedly, the courts are attempting to resolve not just the
cases before them but also future cases by establishing res judicata or
demanding acquiescence of the Secretary. However, just as surely as
Congress has rejected the imposition of strict time standards upon
the disability process, Congress has rejected the strict imposition of
res judicata or acquiescence because it intends that disability deter-
minations be individually considered. However, the realities of mul-
tiple litigation and the resulting overcrowded courts must be
addressed. A system of internal precedents should be established for
Social Security. This often recommended practice would enable SSA
to reduce the number of cases that reach the courts and provide for a
more consistent and expeditious process. Since consistent, expedi-
tious handling of fewer cases would better meet any test of fairness,
the expected result of such a system is less tension between SSA and
the courts.

That leaves the disconcerting position of the Secretary as to ac-
quiescence for final consideration. Nonacquiescence is simply and
straightforwardly improper. Congress has expressed its disapproval
and SSA should conform to congressional intent, but disapproval is
not the most compelling reason for acquiescence. The Secretary does
not have a constitutional basis for nonacquiescence. SSA is not im-
mune from the rule of law embodied within our system. This by no
means suggests that SSA must apply a circuit decision nationwide,
but it is fundamental to our government that a party obey the courts.

If nonacquiescence arises again, as is likely, when the vast
number of remanded cases again wend their way to the courts, the
courts will certainly respond with their array of enforcement tools.
Just as certainly, the result will not be acceptable to Congress. With
an eye to future litigation, the courts will seek a broader application
than necessary to resolve the cases before them. The application may
or may not meet congressional desires, and the Secretary will not
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feel compelled to obey. Consequently, the attendant controversy and
unseemly disarray will poorly reflect on the Social Security system
and government as a whole.

This Comment's recommendation? The Constitution demands
that the Secretary acquiesce within the circuit of decision. Congress
should have forestalled unnecessary litigation on this question, which
the Secretary has consistently avoided, by requiring such intra-circuit
acquiescence. Next, upon conflicting rulings of different circuits,
Congress should have required either that the Secretary appeal the
most recent decision or seek a legislative remedy with recommenda-
tions to Congress. Although the Supreme Court may be content to
allow conflicts to simmer in the pressure cooker of the circuit courts,
the administration of the largest benefits program in this country de-
mands uniformity. Just as it is unfair for beneficiaries to be com-
pelled to relitigate an issue already decided within a circuit, it is
unfair that benefits be awarded or denied based on the happenstance
of geography.

Although the Social Security Disability Benefits Reform Act of
1984 resolved many problems, many remain unresolved. Social Se-
curity seems condemned to a hotbed of litigation as these controver-
sies are inevitably revisited in the near future.

Carl A. Beier, Jr. -'86
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