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THE FERES WHEEL KEEPS TURNING-EXTENDING
FERES TO CIVIL RIGHTS ACTIONS IN THE

MILITARY-BROWN v. UNITED
STA TES; STUBBS v. UNITED

STATES

INTRODUCTION

Feres v. United States' established the doctrine barring a military
servicemember's claim against a superior officer for injuries which
occur because of activities which are "incident to service.' 2 The ap-
plication of the Feres doctrine has often resulted in a disturbing lack
of relief for wronged military servicemembers.3 The Feres doctrine
is, however, undisputedly the law.4

Originally, the Feres doctrine precluded servicemembers' claims
for negligent, reckless, and intentional torts.5 Recently, however,
both the United States Supreme Court and the Eighth Circuit Court
of Appeals have extended the Feres bar. Now included within Feres'
umbrella of immunity are constitutional torts8 and civil rights viola-
tions7 which military personnel may suffer at the hands of their su-
perior officers. Two examples of the Feres doctrine's unfortunate
and inequitable results can be seen in two 1984 Eighth Circuit cases,
Brown v. United Statess and Stubbs v. United States.9

This Comment examines the development of the Feres doctrine

1. 340 U.S. 135 (1950).
2. The Fetes doctrine holds that, despite the waiver of sovereign immunity
for negligence actions contained in the Federal Tort Claims Act (FTCA),
claims by military personnel against the United States which arise out of or
are in the course of activities "incident to service" are not permitted under the
FTCA.

Laswell v. Brown, 683 F.2d 261, 263-64 (8th Cir. 1982) (footnote omitted).
3. See, e.g., Comment, &-pansion of the Fetes Doctrine, 32 EMORY LJ. 237, 249-

50 n.53 (1983) (stating that many courts express distress with the inequities which re-
sult after Fetes' application); Note, Intramilitary Immunity and Constitutional Torts,
80 MicH. L. REV. 312, 312-14 (1981) (discussing the various situations in which Fetes
claims have arisen and been barred).

4. See Laswell v. Brown, 683 F.2d 261, 265 (8th Cir. 1982) (holding that despite
criticiism by courts and commentators, the Fetes doctrine is the law).

5. See Laswell, 683 F.2d at 265; see also Broudy v. United States, 661 F.2d 125, 127
n.4 (9th Cir. 1981); Stanley v. Central Intelligence Agency, 639 F.2d 1146, 1152 (5th Cir.
1981).

6. See Chappell v. Wallace, 103 S. Ct. 2362 (1983) (holding that a servicemember
cannot maintain suit against a superior for an alleged constitutional wrong).

7. See Brown v. United States, 739 F.2d 362 (8th Cir. 1984) (stating that Fetes ex-
tended to a civil rights action against a superior officer).

8. Id.
9. 744 F.2d 58 (8th Cir. 1984).
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and the "incident to service" test. The basis for the Feres doctrine is
criticized, and the validity of each of the proferred rationales dis-
cussed. The overemphasis on military discipline as the compelling ra-
tionale for the invocation of the doctrine is questioned.

Additionally, the propriety of using Feres in the analysis of con-
stitutional and civil rights claims is discussed. This application of
Feres will be shown to be an overextension of the doctrine. It is pro-
posed that a more well reasoned and defensible approach to constitu-
tional and civil rights claims is represented by the qualified immunity
standard applied by the Eighth Circuit in Tigue v. Swaim.'0

Although the Tigue analysis is rooted in the judicial review of mili-
tary administrative decisions, the analysis is easily and appropriately
applicable to the military tort context.

BACKGROUND

The English common law doctrine of sovereign immunity was
adopted early in the history of the United States." Sovereign immu-
nity is the legal concept derived from the English political theory
that the King could do no wrong.'2 In the United States, this trans-

10. 585 F.2d 909 (8th Cir. 1978).
11. Mr. Justice Holmes stated in Kawananakoa v. Polybank, 205 U.S. 349 (1907)

that
[sjome doubts have been expressed as to the source of the immunity of a sov-
ereign power from suit without its own permission but the answer has been
public property since before the days of Hobbes. A sovereign is exempt from
suit, not because of any formal conception or obsolete theory, but on the logi-
cal and practical ground that there can be no legal right as against the author-
ity that makes the law on which the rights depends.

Id. at 353 (citation omitted).
12. For an historical development of the doctrine of sovereign immunity and its

oft confused counterpart "the King can do no wrong," see Jaffe, Suits Against Govern-
ments and Officers" Sovereign Immunity, 77 HARV. L REv. 1, 4 (1963), which made it
clear that

the immunity of the sovereign from suit (sovereign immunity) and his capac-
ity to violate or not violate the law ("the King can do no wrong") are distinct
and independent concepts, for the grant of consent is based precisely on the
proposition that the King has acted contrary to law.

See also James, Tort Libility of Governmental United and Their Officer, 22 U. CHI. L
REv. 610, 612-13 (1955), which stated that

[tihe King was thought to be human and fallible, and subject to God and the
law, but not suable on earth for want for an appropriate temporal court to en-
tertain the suit.... But the absence of "legal right" against the sovereign
does not accurately reflect even English history, for the petition of right
against the King has been an institutionalized practice since the reign of Ed-
ward I.

See generally Borchard, Governmental Liability in Tort, 34 YALE L.J. 1 (1924);
Borchard, Governmental Responsibility in Tort, 36 YALE L.J. 1 (1926); Comment, Suits
Against Government Officers and the Sovereign Immunity Doctrine, 59 HARv. L. REv.
1060 (1946); Comment, The History of Remedies Against the Crown, 38 L.Q. REv. 141
(1922).
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lated into the government's having a shield of immunity from
liability.' 3

However, the doctrine did not provide the government with an
impenetrable shield from liability. 4 Almost since the inception of
sovereign immunity in America, private citizens were able to petition
Congress for relief from their contract and tort claims against the
United States. 15 Private bills introduced in Congress provided a rem-
edy for citizens who had claims against the government.' 6

By creating the United States Claims Court in 1855, Congress
carved the first statutory exception into the broad doctrine of sover-
eign immunity.17 The creation of the Court of Claims provided a fo-
rum to which private citizens could bring their contract claims
against the government.' 8 Congress later enacted further exceptions
to the sovereign immunity doctrine.' 9 The most encompassing of

13. See Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 411-12 (1821) (Marshall, C.J.,
stating that "[t]he universally received opinion is, that no suit can be commenced or
prosecuted against the United States .... ); Hill v. United States, 50 U.S. (9 How.) 386
(1850). The Court in Hill stated that

[n]o maxim is though to be better established, or more universally assented to,
than that which ordains that a sovereign... cannot ex delicto be amenable to
its own creatures or agents employed under its own authority for the fulfill-
ment merely of its own legitimate ends. A departure from this maxim can be
sustained only on the ground of permission on the part of the sovereign or the
government expressly declared, and an attempt to overrule or to impair it on
a foundation independently of such permission must involve an inconsistency
and confusion, both in theory and in practice, subversive of regulated order or
power.

Id. at 389. See also United States v. McLemore, 45 U.S. (4 How.) 286, 288 (1846) (Mc-
Lean, J., stating that "It]here was no jurisdiction of this case in the Circuit Court, as
the government is not liable to be sued, except with its own consent, given by law.").

14. See Mikva, Sovereign Immunity: In a Democracy the Emperor Has No
Clothes, 1966 U. ILL L.F. 828, 832 (noting that "'[t]he previous 85 years had witnessed
a steady encroachment upon the originally unbroken domain of sovereign immunity
from legal process for the delicts of its agents.' ") (quoting Hearings on H.R 6463
Before the Comm. on the Judiciary of the House of Representatives, 77th Cong., 2d
Sess. 691 (1942)).

15. See H.R. REP. No. 1287, 79th Cong., 1st Sess. 2 (1945).
16. See Feres v. United States, 340 U.S. 135, 140 (1950); Note, Private Bills in Con-

gress, 79 HARv. L. REv. 1684, 1684 (1966); 1 L. JAYSON, HANDLING FEDERAL TORT
CLAIMS: ADMINISTRATIVE AND JUDICIAL REMEDIES § 51, at 2-4 (1984).

17. 28 U.S.C. § 1491 (1982) (originally enacted as Court of Claims Act of 1855, ch.
122, 10 Stat. 612). The court of claims grant of jurisdiction now reads:

The United States Claims Court shall have jurisdiction to render judgment
upon any claim against the United States founded either upon the Constitu-
tion, or any Act of Congress or any regulation of an executive department, or
upon any express or implied contract with the United States, or for liquidated
or unliquidated damages in cases not sounding in tort. (emphasis added).
18. The exclusion of tort claims from court of claims jurisdiction was expressly

reinforced in Gibbons v. United States, 75 U.S. (8 Wall.) 269, 275 (1868).
19. See, e.g., 46 U.S.C. §§ 741-752 (1982) (oariginally enacted as Suits in Admiralty

Act, Act of Mar. 9, 1920, ch. 95, 41 Stat. 525); 46 U.S.C. §§ 781-790 (1982) (originally en-
acted as Public Vessels Act, Act of Mar. 3, 1925, ch. 428, 43 Stat. 1112); 5 U.S.C. §§ 501-
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these exceptions was the Federal Tort Claims Act (FTCA).20 The
FTCA rendered the United States liable for tort claims brought
against its employees "in the same manner and to the same extent as
a private individual under like circumstances." 21 In effect, Congress
waived the doctrine of sovereign immunity. But just as the sovereign
immunity shield was not absolute, neither was the FTCA waiver of
immunity. The FTCA itself contains several exceptions which nar-
row the scope of application.22

550, 701-7096, 1305, 3105, 3344, 5362, 7521 (1982) (originally enacted as Administrative
Procedures Act, Act of June 11, 1946, ch. 324, 60 Stat. 237).

20. 28 U.S.C. §§ 1346, 1402, 2401, 2402, 2412, 2671-2680 (1982).
21. 28 U.S.C. §§ 2674 (1982).
22. 28 U.S.C. §§ 2680 (1982). This section contains the following exceptions:
The provisions of this chapter and section 1346(b) of this title shall not apply
to-

(a) Any claim based upon an act or omission of an employee of the Gov-
ernment, exercising due care, in the execution of a statute or regulation,
whether or not such statute or regulation be valid, or based upon the exercise
or performance or the failure to exercise or perform a discretionary function
or duty on the part of a federal agency or an employee of the Government,
whether or not the discretion involved be abused.

(b) Any claim arising out of the loss, miscarriage, or negligent transmis-
sion of letters or postal matter.(c) Any claim arising in respect of the assessment or collection of any
tax or customs duty, or the detention of any goods or merchandise by any of-
ficer of customs or excise or any other law-enforcement officer.

(d) Any claim of which a remedy is provided by sections 741-752, 781-790
of Title 46, relating to claims or suits in admiralty against the United States.

(e) Any claim arising out of an act or omission of any employee of the
Government in administering the provisions of sections 1-31 of Title 50, Ap-
pendix.

(f) Any claim for damages caused by the imposition or establishment of
a quarantine by the United States.

(g) [Repealed Sept. 26, 1950, ch. 1049, § 13(5), 64 Stat. 1043.]
(h) Any claim arising out of assault, battery, false imprisonoment, false

arrest, malicious prosecution, abuse of process, libel, slander, misrepresenta-
tion, deceit, or interference with contract rights: Provided, That, with regard
to acts or omissions of investigative or law enforcement officers of the United
States Government, the provisions of this chapter and section 1346(b) of this
title shall apply to any claim arising, on or after the date of the enactment of
this proviso, out of assault, battery, false imprisonment, false arrest, abuse of
process, or malicious prosecution. For the purporse of this subsection, "inves-
tigative or law enforcement officer" means any officer of the United States
who is empowered by law to execute searches, to seize evidence, or to make
arrests for violations of Federal law.

(i) Any claim for damages caused by the fiscal operations of the Tress-
,,ury or by the regulation of the monetary system.

(j) Any claim arising out of the combatant activities of the military or
naval forces, or the Coast Guard, during the time of war.

(k) Any claim arising in a foreign country.
(1) Any claim arising from the activities of the Tennessee Valley Au-

thority.
(in) Any claim arising from the activities of the Panama Canal Com-

pany.
(n) Any claim arising from the activities of a Federal land bank, a Fed-

eral intermediate credit bank, or a bank for cooperatives.
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The FTCA defines employees of the government as including
"members of the military or naval forces of the United States. '23

From this it seems evident that Congress intended the FTCA to ap-
ply to the military.24 Yet two of the exceptions enacted indicate Con-
gress' awareness of the problems that might arise when military tort
claims are recognized.25 Claims which arise out of combatant activi-
ties as well as claims which arise in a foreign country are excluded by
the FTCA.

26

There are generally two purposes cited for the enactment of the
FTCA. Most obviously, the Act was designed to compensate those
who had been victims of negligence at the hands of the govern-
ment.27 Additionally, the FTCA was enacted to free Congress from
having to enact a private bill in every case involving governmental
negligence.

28

The Supreme Court's initial interpretation of the FTCA and its
application to the military occurred in Brooks v. United States.-9 The
Court in Brooks decided that status as a servicemember did not nec-
essarily bar recovery under the FTCA.3° The Brooks case presented
tort claims by two brothers, both members of the military.3 ' While
on furlough, their car was hit by an Army truck.3 2 After considera-
tion of the FTCA's purpose and language, the Supreme Court recog-
nized the brothers' claims.3 3 The majority concluded that "[i]t would
be absurd to believe that Congress did not have the servicemen in

23. 28 U.S.C. § 2671 (1982).
24. Section 2671 further provides that "'[a]cting within the scope of his office or

employment,' in the case of the military or naval forces of the United States ...
means acting in the line of duty." See also Anderson v. United States, 724 F.2d 608
(8th Cir. 1983). Justice Bright, in his dissent, stated that "(t]he Act, by its own terms,
does not prohibit servicepersons from suing the government, except when the claims
arise out of combatant activities during times of war.... [Tihe Act's legislative his-
tory indicates that Congress did not intend to bar all tort claims by members of the
armed services." Id. at 612.

25. See note 22 supra (exceptions (j) and (k)).
26. Id.
27. Feres v. United States, 340 U.S. 135, 140 (1950) (primary purpose of FTCA is

to extend a remedy to those who had been without). See also Ryonier, Inc. v. United
States, 352 U.S. 315, 319 (1957) (stating that "the very purpose of the [FTCA] was to
waive the Government's traditional all-encompassing immunity from tort actions and
to establish novel and unprecedented governmental liability.").

28. Indian Towing Co. v. United States, 350 U.S. 61, 68-69 (1955) (noting that pur-
pose of the Act is to relieve Congress of the burden of enacting individual private
laws).

29. 337 U.S. 49 (1949).
30. Id. at 54.
31. Id. at 50.
32. Id.
33. Id. at 51.
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mind in 1946, when this statute was passed. '3 4 Despite the recogni-
tion of the claim in Brooks, the Court noted in dictum that all mili-
tary tort claims might not be recognized.3 5 The Court stated that had
the Brooks brothers' injuries occurred because of activity "incident to
service," a different result might be compelled.3 6 The question of re-
covery for injuries incident to military service was not reached by the
Brooks Court.37

One year later, the Supreme Court was faced with the "incident
to service" question that had not been reached in Brooks. Feres v.
United States38 presented the Court with a military related injury
which was allegedly incident to service.39  In Feres, a ser-
vicemember's widow alleged that an improperly maintained furnace
caused the barracks fire in which her husband was killed.4° By
claiming that his death was due to a negligently maintained furnace,
the widow apparently hoped to avoid having her husband's death
characterized as "incident to service."

The Feres Court did not accept the plaintiffs theory.41 Although
the Brooks court found legislative intent and congressional history
dispositive of the Brooks brothers' 42 injuries, those factors were not
weighted as heavily in Feres.43 Other factors were cited as more per-

34. Id. See also Note, The Supreme Court and the Tort Claims Act- End of an
Enlightened Era?, 27 CLEv. ST. L. REV. 267, 272 n.45 (1978).

35. 337 U.S. at 52. The Court decided that since the brothers' claims arose while
they were on furlough, the injuries were not caused "by their serice except in the
sense that all human events depend upon what has already transpired." Id.

36. Id.
37. Id.
38. 340 U.S. 135 (1950). The Court decided two other cases with Feres. In Jeffer-

son v. United States, 178 F.2d 518, 518-19 (4th Cir. 1949), affd sub nom. Feres v. United
States, 340 U.S. 135, 146 (1950), the Court found no liability for the United States due
to the negligence of an army doctor. The doctor, as was shown by the evidence, left an
18-by-30 inch towel labeled "Medical Department U.S. Army" inside the ser-
vicemember's abdomen. Feres, 340 U.S. at 137. The third case, Griggs v. United States
,178 F.2d 1, 3 (10th Cir. 1949), rev'd sub nom. Feres v. United States, 340 U.S. 135, 146
(1950) also found the government not liable for the death of a servicemember on non-
combatant active duty. The servicemember died because of an army doctor's alleged
negligence. Feres, 340 U.S. at 137. In all three cases, the Supreme Court did not recog-
nize the claims set forth by the servicemen. Id. at 146.

39. Feres, 340 U.S. at 138. The distinction drawn by the Court between Feres and
Brooks was that the Feres plaintiffs were not on furlough as were the Brooks plaintiffs.
Id. at 146.

40. Id. at 137.
41. Id. at 146.
42. Brooks, 337 U.S. at 54. The Brooks Court examined the FrCA and based the

recovery allowed there upon the lack of express exclusivity or election of remedy pro-
visions. Id. at 53.

43. Feres, 340 U.S. at 139. In Feres, the FTCA was interpreted so that it would fit
into the general framework of remedies Congress had already provided. Id. One com-
mentator has said that "[t]he Supreme Court, unpersuaded by the plain meaning of the
statute or its legislative history, has construed the Act as containing both an exclusion
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suasive of Congress' intent to maintain military immunity.
First, the Court cited the "distinctively federal nature" of the re-

lationship between the military and its members.44 The legal inci-
dents and consequences of the servicemember's military commitment
were derived from and governed by federal authority.4 5 The possibil-
ity of inequitable results which would occur because of the various
forums in which suits might be brought was also noted by the
Court.46 Thus, governmental liability might be unjustifiably limited
or expanded in adjacent jurisdictions.4 7

Additionally, the Feres Court deemed the existence of an exten-
sive veteran's benefit system for injured servicemembers as signifi-
cant. 48 By allowing a tort remedy in Feres, the Court foresaw the
possibility of double recovery for injured servicemembers.49 The
Feres Court concluded that this was not what Congress had
intended.50

As a result of these considerations, the Court barred the claims
presented against the United States in Feres.51 The Court held that
recovery under the FTCA was not available for armed services per-
sonnel who were injured in the course of activity incident to
service.

52

Four years after the Feres decision, the Supreme Court had the
opportunity to reconcile the differing outcomes of Brooks and Feres.
United States v. Brown" presented the Court with an injury sus-

and a limitation with regard to military claims, thereby creating a doctrine of in-
tramilitary immunity." Comment, Pushing the Feres Doctrine a Generation Too Far:
Recovery for Genetic damage to the Children of Serivemembers, 32 AM. U.L. REV. 1039,
1048 (1983).

44. Feres, 340 U.S. at 143.
45. Id. at 143-44. The Court pointed out that "[n]o federal law recognized a recov-

ery such as claimants seek." Id. at 144.
46. Id. at 143. The Court stated that it would be improper to permit the location

of the tort to govern the substantive rights and liabilities of the parties to such a fed-
eral relationship. Id. See also 28 U.S.C. §§ 1346(b) (1982) (stating that "the law of the
place where the act or omission occurred" would be governing); but cf. United States v.
Muniz, 374 U.S. 150, 162 (1963) (stating that a complete denial of tort remedy would be
more unfair than a nonuniform application of the FICA).

47. Feres, 340 U.S. at 143.
48. Id. at 145. See United States v. Brown, 348 U.S. 110, 113 (1954) (allowing post-

Feres recovery of tort and statutory benefits); Brooks v. United States, 337 U.S. 49, 53
(1949) (allowing pre-Feres tort and statutory recovery).

49. Feres, 340 U.S. at 145. But see Brooks, 337 U.S. at 54, where the Court stated
that "[i]t would be incongruous... if the United States should have to pay in tort for
hospital expenses it had already paid .... " The case was remanded for determination
of the treatment of the benefits awarded. One suggested possibility was the deduction
of statutory benefits from the tort judgment. Id.

50. Feres, 340 U.S. at 144.
51. Id. at 146.
52. Id.
53. 348 U.S. 110 (1954).
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tained by a military servicemember while on active duty.54 The re-
covery which the veteran sought was for the post-discharge
negligence of a military doctor 55 who had operated on the ser-
vicemember's pre-discharge injury.m Deciding that the plaintiff's
nonactive duty status at the time of surgery was dispositive, the
Court relied on Brooks and recognized the servicemember's claims.57

Besides revitalizing Brooks, Brown supplied another rationale to
bolster the Feres doctrine.m The Brown Court reasoned that "[t]he
peculiar and special relationship of the soldier to his superiors, the
effects of the maintenance of such suits on discipline, and the ex-
treme results that might obtain if suits under the Tort Claims Act
were allowed" were the real reasons recovery was precluded by the
Feres Court.59 The Court found the "military discipline" rationale im-
plicit in its Brooks decision.60 In applying the facts before the Court
to the Brooks and Feres precedents, the Supreme Court decided that
the Brooks case was controlling.6 ' Thus, the injuries sustained by
this particular veteran at a military hospital were not "incident to
service."' 2 Since Brown, courts have relied on the so-called "military
discipline" rationale as the touchstone for almost all Feres cases. 63

Considering the matter settled, the Court addressed no further

54. Id. at 111-12.
55. Id. at 110-11. The injury occurred when a defective tourniquet was applied to

the servicemember's leg. Id.
56. Id. at 110.
57. Id. at 112.
58. See Jacoby, The Feres Doctrine, 24 HASTINGS L.J. 1281, 1286 (1973) (noting

that Brown modified Feres to include military discipline as a rationale); Comment,
supra note 3, at 244-45 (noting that Brown found military discipline implicit in the
Feres opinion); Note, Jaffee v. United States: Feres Doctrine at the Cliffs Edge? 42 U.
Prrr. L REv. 115, 120 (1980) (noting that Brown saw military discipline as the crux of
Feres doctrine).

59. Brown, 348 U.S. at 112.
60. Brooks, 337 U.S. at 52. The "military discipline" rationale can be derived from

the Brooks Court language that "[a] battle commander's poor judgment, an army sur-
geon's slip of hand, a defective jeep which causes injury, all would ground tort actions
against the United States." By allowing judicial review of a superior officer's decisions,
the officer's authority may be undermined, thus having an adverse effect on military
discipline.

61. Brown, 348 U.S. at 112.
62. Id. at 114.
63. See Chappell v. Wallace, 103 S. Ct. 2362, 2368 (1983) (noting that the impact

on military discipline is the most obvious reason courts are ill-equipped to handle Feres
cases); see also United States v. Muniz, 374 U.S. 150, 162 (1963) (citing Brown language,
"peculiar and special relationship of the soldier to his superiors," as best explaining
Feres); Miller v. United States, 643 F.2d 481, 494 (8th Cir. 1980) (noting possible impair-
ment of military discipline as great as in Feres itself), rev'd on rehearing, 643 F.2d 490
(8th Cir. 1981) (en banc); Thornwell v. United States, 471 F. Supp. 344, 348 (D.D.C.
1979) (noting that peculiar and special relationship of soldier to superior would be af-
fected by any personal injury claims); Rhodes, The Feres Doctrine After 25 Years, 18
A.F.L. REv. 24, 28 (1976); Jacoby, supra note 58, at 1286-87.
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Feres doctrine issues, other than in dictum, until Stencel Aero Engi-
neering Corp. v. United States" where the Court extended the Feres
doctrine's reach to third party contractors.65 The Court held that
when the Feres doctrine would bar a servicemember's suit against the
United States, a manufacturer who is also sued by the servicemember
cannot sue the United States for indemnity.66 Since the indemnifica-
tion rights were dependent upon the servicemember's right to re-
cover, Feres provided the proper analytical framework for the
Court.67 The Stencel Court's opinion reiterated each of the rationales
set out in Feres and Brown.6s

The latest treatment of the Feres doctrine by the Supreme Court
was in the 1983 case of Chappell v. Wallace.69 In Chappell, the Feres
doctrine was employed to bar the claims of five servicemembers who
alleged that their fifth amendment rights were violated by their
superiors.70 The men claimed that their superiors had discriminated
against them and had engaged in a conspiracy to deprive them of
their civil rights.71

The Chappell complaint was based on a cause of action recog-
nized by the Court in Bivens v. Six Unknown Named Agents of Fed-
eral Bureau of Narcotics.72 The Court in Bivens authorized a suit for
damages against federal officials whose actions violated an individ-
ual's constitutional rights, even though Congress had not expressly
authorized such suits. 73 The Bivens Court noted that "such a rem-

64. 431 U.S. 666 (1977) See Rhodes, supra note 63, at 28. Feres and Brooks were
applicable to servicemembers who were injured incident to service. Brown distin-
guished the different recoveries in Feres and Brooks on the basis of the ser-
vicemember's duty status. Brown also extended the coverage of the doctrine to
veterans.

65. Stencel, 431 U.S. at 673.
66. Id. at 674.
67. Id.
68. See notes 41-63 and accompanying text supra.
69. 103 S. Ct. 2362 (1983).
70. Id. at 2364, 2368.
71. Id. at 2364. Specifically, the servicemembers claimed that their rights under

42 U.S.C. § 1985 had been violated. Id.
72. 403 U.S. 388, 397 (1971) (authorizing suit for damages against federal officials

whose actions violate an individual's constitutional rights).
73. Chappell, 103 S. Ct. at 2364. For prior discussions of the Bivens case, see gen-

erally L. LEVY, AGAINsT THE LAW, THE NIXON COURT AND CRIMINAL JUSTICE, 68-75
(1974); Dellinger, Of Rights and Remedies: The Constitution as a Sword, 85 HARv. L.
REV. 1532, 1534-38, 1553-55 (1972); Comment, Constitutional Law-Fourth Amend-
ment- Violation of Fourth Amendment by Federal Agents Gives Rise to a Cause of Ac
tion of Damages, 24 ALA. L. REV. 131 (1971); Note, Constitutional Law-Damages:
Unreasonable Search by Federal Agents Under Color of Authority Provides a Federal
Cause of Action for Damages Under The Fourth Amendment, 38 BRooxLYN L. REv.
522 (1971); Note, Constitutional Law-Damages for Fourth Amendment Violations by
Federal Agents, 21 DE PAuL L. REv. 1135 (1972); Note, Constitutional Law-Search
and Seizure--Federal Cause of Action for an Illegal Search and Seizure, 10 DuQ. L.
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edy, however, will not be available when 'special factors counselling
hesitation' are present."74 Chappell's holding denied a Bivens cause
of action to military members deprived of their constitutional rights
by their superiors.75

In applying Bivens to the facts in Chappell, the Court deter-
mined that unique "special factors" might counsel against recognizing
a Bivens cause of action for military personnel.76 The special factors
cited in Chappell were the military nature of the claim and the Feres
doctrine itself.77

As a result of the Feres doctrine's status as a special factor, the
Court analyzed the Chappell constitutional claim as it would have an-
alyzed a military tort claim.78 The Court discussed the Feres ratio-
nales and applied them to the Chappell constitutional claims.79 The
Court relied heavily on the military discipline rationale as a compel-
ling reason to bar the suit80 and reasoned that the maintenance of
military discipline was as equally applicable to constitutional claims
as to tort claims.81 Thus, Feres was extended beyond its initial appli-
cation to tort claims brought against the United States under the
FTCA.8 2 Feres now bars a servicemember's claim that his constitu-
tional rights have been infringed upon by a superior officer.83

RECENT FERES DECISIONS IN THE EIGHTH CIRCUIT

Since Chappell there have been few Feres cases before the

REv. 710 (1972); Note, Constitutional Law--Federal Agents Conducting Unreasonable
Searches and Seizures are Liable for Damages Under the Fourth Amendment, 50 TEx.
L. REv. 798 (1972); Note, Constitutional Law-Federal Civil Remedies-Implied Cause
of Action for Fourth Amendment Violations, 45 TUL. L. REV. 816 (1972); Note, Damage
Remedy for Federal Violation of Fourth Amendment Rights: Bell v. Hood, Chapter
Two, 25 U. MIAMI L. REv. 785 (1971); Note, The Truly Constitutional Tort, 33 U. Prrr.
L. REv. 271 (1971); Note, Judical Creation of a Federal Cause of Action for Damages
for Fourth Amendment Violations by Federal Officers. Bivens v. Six Unknown
Named Agents for the Federal Bureau of Narcotics, 403 U.S. 388 (1971), 21 WAsH.
U.L.Q. 686 (1971); Comment, Constitutional Law: Money Damges for Violations of the
Fourth Amendment, 11 WASHBURN L.J. 495 (1972).

74. Chappell, 103 S. Ct. at 2367.
75. Id.
76. Id. at 2364.
77. Id. at 2364-65; See Note, Remedies for Constitutional Torts: "Special Factors

Counselling Hesitation," 9 IND. L. REv. 441, 453-67 (1976).
78. Chappell, 103 S. Ct. at 2364-65.
79. Id.
80. Id. at 2365.
81. Id. at 2367.
82. See Feres, 340 U.S. at 146. See also Anderson v. United States, 724 F.2d 608,

612 (8th Cir. 1983) (Bright, J., dissenting) (stating that Feres "must be applied with
care, for the extension of the doctrine beyond its proper scope allows the judicially-
created exception to countermand the language of the FTCA and the intent of
Congress.").

83. Chappell, 103 S. Ct. at 2367.
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Supreme Court84 . As a result, the Supreme Court has not fully de-
fined Feres' "incident to service"test.8s

Since the Court in Feres enunciated the "incident to service" test
as the important distinction between the tort claims in Brooks and
Feres,s8 confusion has been rampant over its application in the lower
courts.8 7 And now, following C7appell, the "incident to service" test
and its accompanying confusion has broken new ground: constitu-
tional ground.8s

Brown v. United States

Dan Briscoe, a black Nebraska National guardsman, participated
in an annual training exercise at Fort Gordon, Georgia. 9 While on
non-duty status, Briscoe attended a Memorial Day weekend party
held on the base.90 At the party, Briscoe was the target of a mock
lynching.9 ' A noose was placed around his neck, and he was raised
off the ground.92 After the incident, a National Guard investigation
was held.93 Briscoe's superiors believed he was satisfied with the
finding that the lynching was just a prank.9 ' Briscoe, however, be-
came very depressed.95 Eight months after the lynching, Dan Briscoe
attempted to commit suicide by shooting himself in the head.9

Briscoe's mother, Della Brown, brought suit against the United

84. Three Feres related cases were United States v. Muniz, 374 U.S. 150, 156-58
(1963) (federal prisoner's cause of action distinguished from military servicemember's
claim); Rayonier, Inc. v. United States, 352 U.S. 315, 321 (1957) (the dissent stating that
immunity for firefighters was like that accorded military members in Feres); Indian
Towing Co. v. United States, 350 U.S. 61, 69 (1955) (distinguishing between action initi-
ated by private plaintiff and military servicdmember's initiated claim).

85. See Miller, 643 F.2d at 483. The court stated that "[d]eciding whether to apply
Feres or Brooks in any given situation is not an easy task. Defining 'incident to service'
is the key, but the Supreme Court has never fully defined the term." Id. (citation
omitted).

86. Feres, 340 U.S. at 146.
87. See Rhodes, supra note 63, 29-33.
88. See Chappell, 103 S. Ct. at 2368.
89. Brown v. United States, 739 F.2d 362, 364 (8th Cir. 1984).
90. Id. The party was given between the barracks of the Mississippi and Ne-

braska guardsmen and was apparently sponsored by those two groups.
91. Id.
92. Id. The "lynching" was not the only abuse to which Briscoe claimed he was

subjected. On another occasion during the training period, a noose bearing a "KKK"
inscription was placed on Briscoe's bunk.

93. Id. Briscoe's request to talk with a race relations counselor received prompt
attention. He was interested in not losing any pay or benefits which he feared might
occur if he complained.

94. Id.
95. Id. The depression lasted from the date of the hanging incident, May 31, 1976,

until January 12, 1977.
96. Id. The attempted suicide was not successful, but Briscoe sustained perma-

nent and severe physical and mental damage.
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States, the commanding officers, and the participants in the lynch-
ing.97 Brown's claim was based on the FTCA, the violation of Bris-
coe's civil rights, and the violation of his federal constitutional
rights.98 The claims against the United States and the commanding
officers were dismissed.99

In Brown, the Eighth Circuit set out a structured test for Feres
doctrine application.10 0 The test was applied to bar the FTCA claim
as well as the constitutional claim. 10 ' Additionally, the Brown court
could find no distinction between the strength of a constitutional
claim and a civil rights claim and therefore barred the civil rights
claims against the superior officers and the United States.10 2 The
causes of action alleged by Brown against the other servicemembers
were recognized, however.' 0 3 Since the court thought that military
discipline would not be a factor, the Feres doctrine did not bar the
claims against the participants in the mock lynching.1° 4

Stubbs v. United States

The Eighth Circuit was also presented with a constitutional and
a FTCA-based claim in Stubbs v. United States.0 5 Dawn Maxine
Stubbs, a United States Army private, was stationed at Fort Leonard
Wood, Missouri. 1°6 On December 21, 1982, the day before her Christ-
mas holiday, Stubbs was ordered by Drill Sergeant Sookdeo to do last
minute latrine duty. 0 7 Apparently, Sergeant Sookdeo intended that

97. Id. Brown claimed that her son's attempted suicide was the direct and proxi-
mate result of the hanging incident.

98. Id. at 363. Brown claimed that the base commander and his underlings were
negligent in allowing the incident to happen. The civil rights cause of action was based
on the direct participation of those guardsmen in the lynching party. The constitu-
tional claims were based on alleged violations of Briscoe's due process and equal pro-
tection rights for the superior officer's failure to recognize and correct the racial
problems, failure to provide adequate supervision, and failure to investigate the acci-
dent. Id. at 363-64.

99. Id. at 369. The claims against Brown's superiors were too closely related to a
military discipline decision to withstand a Feres exception.

100. Id. at 367. The court stated that the "analysis can be broken down into two
parts: (1) whether there is a revelant relationship between the servicemember's activ-
ity and the military service, and (2) whether military discipline will be impeded if the
challenged conduct is litigated in a civil action." Id.

101. Id. at 363, 369. After Chappell v. Wallace, 103 S. Ct. 2362 (1983), Feres applied
equally to constitutional tort claims. Id. at 2368.

102. Brown, 739 F.2d at 367, 369.
103. Id. at 369. But cf Mattos v. United States, 412 F.2d 793, 794 (9th Cir. 1969)

(claim barred although deceased soldier and defendant driver were of equal rank).
104. Brown, 739 F.2d at 369. The effect of a suit against a medical officer would

also seem to fit into this analysis. Very little military discipline is involved in a medi-
cal relatonship. See notes 241-244 and accompanying text infra.

105. 744 F.2d 58 (8th Cir. 1984) (per curiam).
106. Id. at 59.
107. Id.
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Private Stubbs do more than latrine duty. He accosted her in the la-
trine and touched her breasts and genital area, but Private Stubbs re-
sisted his advances.10 8

Unbeknownst to Sergeant Sookdeo, Private Stubbs had been
raped in 1979.109 During the course of her Christmas vacation,
Stubbs became extremely upset about the prospect of, returning to
the Army and subjecting herself to further sexual harassment."10

She believed that if she complained, the Army would brand her a
troublemaker."' Stubbs felt trapped and saw no other viable alter-
native." 2 Dawn Stubbs killed herself with a shotgun blast to the
head on January 3, 1983."1 Stubbs' sister brought suit against the
United States and Sergeant Sookdeo for wrongful death due to sex-
ual harassment and emotional distress. 1 4 The claim against the
United States, based on the FTCA, was dismissed." 5 The claim
against Sgt. Sookdeo, based on Bivens, was dismissed for lack of in-
personam jurisdiction."16 Stubbs' tort claim was barred by the Feres
doctrine because of the second half of the Brown test-the effect the
suit would have on military descipline." 7

With these two recent cases as a backdrop, the next section of
this Comment explores the development of the Feres doctrine in the
Eighth Circuit. The factors considered important to the court in de-
veloping the Brown "incident to service" test are highlighted.

THE EIGHTH CIRCUIT AND THE FERES DOCTRINE EVOLUTION

Two years after the Supreme Court had decided United States v.
Brown,1 8 the Eighth Circuit was first confronted with the tension
between the FTCA and the military in United States v. United Serv-
ices Automobile Association.119 In United Services, a navy officer's

108. Id. Drill Sgt. Sookdeo said that if Stubbs would have sex with him, he would
make the rest of her six weeks stay at Fort Leonard Wood easier. He also told her it
would be a much rougher six weeks if she refused him.

109. Id. The 1979 rape coupled with the threat of another sexual attack upon her
return to Fort Leonard Wood caused Stubbs tremendous anxiety.

110. Id.
111. Id.
112. Id.
113. Id. Stubbs was in her car at 5:00 am., apparently prepared to return to Fort

Leonard Wood. Stubbs was discovered in her car clutching a shotgun, but she could
not be persuaded to give up the gun. Refusing to return to further sexual harassment,
Stubbs killed herself. Id.

114. Id.
115. Id. at 59, 61.
116. Id. at 60 n.2.
117. Id. at 60-61.
118. 348 U.S. 110 (1954).
119. 238 F.2d 364 (8th Cir..1956). The United Services case was factually similar to

the Stencel case. Twenty-one years after United Service, the Supreme Court reached

1985] 1067



CREIGHTON LAW REVIEW

car was damaged in a base parking lot when a Navy plane crashed
into it.120 The servicemember's insurer brought a subrogation claim
against the United States.121 The Eighth Circuit's analysis was simi-
lar to the analysis which would be used by the Supreme Court in
Stencel.122 The Eighth Circuit reasoned that since the ser-
vicemember had no rights against the United States for injuries inci-
dent to service, the subrogee had no rights against the United
States.

123

In analyzing the sevicemember's right to recovery under Feres,
the court noted that the Feres decision "ha[d] been steadfastly ad-
hered to.",124 The Eighth Circuit's early approach to the Feres issue
focused on the servicemember's active duty status.125 Application of
the "incident to service" test resulted in an analysis of the personal
benefits the servicemember was receiving.1 26 Since the ser-
vicemember's car was parked in a base parking lot, he was enjoying a
military privilege or benefit.' 7

The next major Feres hurdle the Eight Circuit faced arose in
Chambers v. United States.128 Airman Chambers drowned in an on-
base swimming accident.'- 9 The plaintiff's allegation of negligence
by the United States was not sufficient to take the case outside the
Feres doctrine.130 The court's analysis was the same as the analysis
used in United Services, that is, Airman Chambers was enjoying a
benefit of military service when the accident occurred.131 Other fac-
tors were also considered significant by the court. One such factor
was that Chamber was "subject to the control of his military superi-
ors" at the time of the accident. 132 Another significant factor was

the same conclusion as the Eighth Circuit, barring the third-party indemnity claim.
Stencel, 431 U.S. at 674.

120. United Services, 238 F.2d at 365.
121. Id. at 366.
122. Compare United Service, 238 F.2d at 365-66 with Stencel, 431 U.S. at 672-73.
123. United Services, 238 F.2d at 366.
124. Id. at 367.
125. Id. at 366. "It was because of his active service status that his car, like his

clothes and other personal effects, was upon the base with him." Id. at 368. Thus, ac-
tive duty status was necessary before the personal benefits were realized by the officer.

126. Id. The court described the situation as one "for his personal convenience and
pleasure, and that it was neither required nor used by him in performing his military
duties." Id.

127. Id.
128. 357 F.2d 224 (8th Cir. 1966).
129. Id. at 226. Many Feres cases have arisen out of recreational military activities.

Sine the military owes a duty to its soldiers to privde recreational activities, courts
have held that these activities are incident to service and therefore the application of
Feres is logical. See Rhodes, supra note 63, at 37.

130. Chsambers, 357 F.2d at 227.
131. Id. at 229.
132. Id. The court itself discounted this factor somewhat. Later in the same dis-
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that the accident occurred on the military base. 33 Although no ac-
tual test was employed in Chambers, the court stated that the above
factors were sufficient to make Chamber's accident "incident to
service."134

The applicability of Feres to the area of the military reserves was
addressed in United States v. Carroll.135 A Naval reservist was
travelling to a weekend drill on a Navy transport plane when the
plance crashed.' In applying the Feres "incident to service" test,
the court noted that the test was not whether the servicemember was
acting pursuant to orders but whether "[t]he peculiar and special re-
lationship of the soldier to his superiors was in effect at the time of
the accident."'31 7 Significant factors including the use of military
transportation and the intent to attend a military drill' 38 indicated
the existence of just such a relationship. 3 9 Additionally, the court
said that wearing a military uniform and being subjected to military
courtesies and discipline were evidence of the relationship between
soldier and superior.14° Therefore, Carroll's accident was "incident
to service."

Feres arose in a somewhat different context the next time the
doctrine appeared in the Eighth Circuit. In Alexander v. United
States,141 a Public Health Service officer underwent elective gall
bladder surgery at a military hospital.142 Emphasizing the broad con-
struction with which the court had previously applied Feres,143 the
court held that the Public Health Service officer's medical malprac-
tice claim was barred.144 His claim failed because he was on active

cussion the court said that the same result would obtain even if Chambers had a fur-
lough order in his pocket or had been swimming for recreation. Id.

133. Id.
134. Id. But rf Troglia v. United States, 602 F.2d 1334, 1337 n.4 (9th Cir. 1979)

(questioning whether recreational swimming is incident to service).
135. 369 F.2d 618 (8th Cir. 1966). The Feres doctrine in the Eighth Circuit was orig-

inally extended to the military reserves in O'Brien v. United States, 192 F.2d 948 (8th
Cir. 1951).

136. Carroll, 369 F.2d at 619. The court found insignificant the fact that the plane
transport was voluntary and not part of the drill requirement. Id. at 621.

137. Id. (quoting United States v. Brown, 348 U.S. 110, 112 (1954)).
138. Id.
139. Id.
140. Id. Wearing a military uniform was not previously cited by the court as a per-

suasive factor for the invocation of the Feres doctrine.
141. 500 F.2d 1 (8th Cir. 1974).
142. Id. at 2.
143. Id. at 5. See Rhodes, supra note 63, at 30. "The strict application of the Feres

doctrine actually involved giving a broad reading to the concept of 'incident to ser-
vice."' Id.

144. Alexander, 500 F.2d at 5. See Rhodes, eupra note 63, at 32. "The combination
of the 'but for' approach, the 'subject to military discipline' test, and the absolutist doc-
trine..." leads to rare recovery under the FTCA. Id. (footnotes omitted).
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duty, was operated on in a military hospital, and was subject to the
privileges and limitations that attached as a result of his status.14 5

In Donham v. United States,'4 the Eighth Circuit readdressed
the issue of indemnity within the meaning of the Feres doctrine. An
Air Force Reserve pilot was permanently injured when his aircraft's
egress life support system malfunctioned.147 Suit was brought by the
pilot against the United States, the system's manufacturer, and the
system's supplier.148 The supplier, Stencel Aero Engineering
(Stencel), denied liability and crossclaimed against the United States
for indemnity.149 Stencel's suit was dismissed by the district court.15°

The court of appeals stated that the Feres analysis was applicable to
the indemnity claim.15 1 The same considerations that barred recov-
ery in Feres were effective to bar Stencel's claim.15 2 The court found
it "anomalous" that a third party should be allowed to collect the
very damagers a servicemember is denied.' 53

When confronted with Miller v. United States,154 the Eighth Cir-
cuit continued its tradition of applying a "rather broad construction"
to the Feres doctrine.'5 Private Miller's claim arose when he was
electrocuted while doing parttime work for a non-military independ-
ent contractor.156 Although Miller was on base and on active duty,
he performed his parttime job after his normal duty hours.157 The
work performed by Miller consisted of erecting scaffolding poles for
on-base military housing.15s The court cited three reasons why
Miller fit squarely within the Feres doctrine and its incident to ser-
vice test: Miller was on active duty, not on leave, pass or furlough; he

145. Alexander, 500 F.2d at 2, 4-5.
146. 536 F.2d 765 (8th Cir. 1976), offd sub nom Stencel Aero Eng'g Corp. v.

United States, 431 U.S. 666 (1977).
147. 536 F.2d at 767.
148. Id.
149. Id.
150. Id.
151. Id. at 770. The court stated that the application of Feres to the indemnity

claim "bolsters our conclusion that Congress did not intend to permit this type of in-
demnity claim under the FTCA." Id.

152. Id. See also United Services, 238 F.2d at 366, where the Eighth Circuit an-
swered the third-party indemnity question 21 years earlier.

153. Donham, 536 F.2d at 770.
154. 643 F.2d 481 (8th Cir. 1980), rev'd on rehearing, 643 F.2d 490 (8th Cir. 1981)

(en banc).
155. Id. at 491 (citing Donham v. United States, 536 F.2d 765 (8th Cir. 1976), offd

sub nom Stencel Aero Eng'g Corp. v. United States, 431 U.S. 666 (1977)). A broad con-
struction means that the court is willing to find almost any activity incident to service.
See Rhodes, supra note 63, at 32.

156. Miller, 643 F.2d at 490. The aluminum ladder upon which Miller was standing
came in contact with an uninsulated electrical wire owned by the Army.

157. Id.
158. Id.
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was performing work directly related to the military mission of the
base; he was at all times subject to immediate recall for military
duty.1

59

Lasweli v. Brown' 60 provided the Eighth Circuit with its first op-
portunity to consider the Feres doctrine, a constitutional tort claim,
and a state law tort claim.16 1 The suit was brought by an Army mem-
ber's wife and children.162 Laswell's wife claimed that his Hodgkin's
disease and death were caused when he was negligently exposed to
atomic fallout.163 The complaint alleged a failure to warn, a failure
to treat, and a resulting violation of Laswell's fifth amendment
rights.164

The Laswell plaintiffs raised three arguments in support of their
claims.les In their first argument, they admitted their claim was
within the Feres doctrine' 66 but contended that Feres should be over-
turned. The court did not consider this argument at length.16 7

Second, they contended that Feres should not bar an egregious,
intentional action such as that to which Laswell was subjected.'68
The court also dismissed this argument, pointing out that Feres did
not distinguish among negligent, reckless, and intentional torts.1 6 9

159. Id. at 494. In rejecting a per se "on-base Feres bar," the court stated that "[w]e
need not and do not hold that every action for injuries sustained by an active duty ser-
viceman while on base is barred by Fetes, though the weight of authority tends toward
that conclusion." Id. at 493.

160. 683 F.2d 261 (8th Cir. 1982).
161. Id. at 263.
162. Id. The wife's claim was for the wrongful death of her husband. The children

also had a wrongful death claim. Additionally, the children sought recovery for the
high risk of genetic defects they feared for themselves and their future offspring. Id..

163. Id. at 262. The decedent was exposed to three atomic bomb tests between De-
cember 15, 1947, and June 11, 1948 on Eniwetok Atoll, Marshall Islands.

164. Id. at 263.
165. Id. at 265.
166. Id. The court noted criticism levelled at the Feres doctrine but cited Stencel

and Miller as indicative of how firmly entrenched the doctrine is in the courts.
167. Id.
168. Id. Laswell was intentionally marched through the aftermath of an atomic

bomb explosion. This was done to see what effects the fallout would have on the
soldiers. Id.

169. Id. For other cases in which the doctrine has been extended to hold the
United States immune to suits based on intentional or reckless as well as constitu-
tional torts, see Everett v. United States, 492 F. Supp. 318, 322 (S.D. Ohio 1980) (Feres
barring suit based on negligent, intentional or reckless torts arising out of activity inci-
dent to service); Sigler v. LeVan, 485 F. Supp. 181, 191 (D. Md. 1980) (court recognizing
Feres' bar extends to constitutional and intentional torts in noncombat setting);
Schmid v. Rumsfeld, 481 F. Supp. 19, 21 (N.D. Cal. 1979) (noting that neither language
nor rationale of Feres indicates a distinction between intentional and negligent torts);
Thornwell v. United States, 471 F. Supp. 344, 348 (D.D.C. 1979) (stating that courts uni-
formly recognize that Feres extends to both constitutional and intentional torts); Jaf-
fee v. United States, 468 F. Supp. 632, 635 (D.N.J. 1979) (applying military discipline
rationale with equal force to negligent, intentional, and unconstitutional actions of mil-
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The remaining argument, claiming that Laswell's constitutional
rights had been violated, was based on Bivens v. Six Unknown
Named Agents of Federal Bureau of Narcotics.170 This constitutional
argument was also found insufficient by the Eighth Circuit.17 1 The
Laswell court expressed a belief that the majority position is that
Feres bars constitutional claims as well as claims arising under the
FTCA.172 Although the Supreme Court had not yet addressed the
constitutional claims issue,173 the Eighth Circuit cited other appellate
courts which allegedly supported the so called "majority" position.174

Anderson v. United States175 is a recent application of Feres
under the FTCA in the Eighth Circuit.176 Anderson failed to report
for active duty and was subsequently reported as AWOL.177 After he
was arrested at his home, Anderson brought suit for wrongful arrest
and detention. The court applied the Feres doctrine and barred his
suit.

1 78

Anderson presented a routine application of the Feres doctrine
for most of the members of the Eighth Circuit. The case, however, is
noteworthy for the dissent filed by Judge Bright.179 Bright noted
that the FTCA does not prohibit a servicemember from suing the
government and cautioned against overextending the Feres doc-
trine.'i s Further, he rejected the causal "but for" analysis as used by
the Anderson majority.' 8 '

Brown v. United States' 2 and Stubbs v. United States's 3 repre-

itary officers), qff'd, 592 F.2d 712 (3rd Cir. 1979), cert denied, 441 U.S. 961 (1979); Cal-
houn v. United States, 475 F. Supp. 1, 5 (S.D. Cal. 1977) (noting that constitutional
deprivations are essentially a restatement of the cause of action in tort), cqffd, 604 F.2d
647 (9th Cir. 1979), cert denied, 444 U.S. 1078 (1980); Misko v. United States, 435 F.
Supp. 513, 516 (D.D.C. 1978) (stating that status of claimant, not his legal theory, con-
trols the suit), qffd, 455 F.2d 992 (2d Cir. 1972).

170. 403 U.S. 388 (1971)
171. Laswell, 683 F.2d at 268.
172. Id.
173. The Chappell decision was still a year in the future at the time of the Laswell

case.
174. Laswell, 683 F.2d at 268-69.
175. 724 F.2d 608 (8th Cir. 1983).
176. Id. at 610. The "subject to military service" test was employed to bar the

claim brought in Anderson. The "subject to military service" test was also employed to
bar a servicemember's claim in another recent Eighth Circuit case, Bruenig v. United
States, No. 83-2520, slip op. at 4 (8th Cir. May 29, 1984). See note 184 infra.

177. Anderson, 724 F.2d at 610.
178. Id.
179. Id. at 611.
180. Id. at 612. Judge Bright stated that injuries arising out of combatant activities

were not actionable, however. Id.
181. Id. The "but for" analysis maintains that the servicemember's claim would

not have arisen "but for" his status as a military servicemember.
182. 739 F.2d 362 (8th Cir. 1984). See notes 89-104 and accompanying text supra for

the facts of Brown.
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sent the most recent Eighth Circuit pronouncements on Feres.i8 4 In
both cases, servicemembers' claims against their superior officers
were dismissed.1 s The Brown test is a significant effort to clarify the
often confusing application of Feres' "incident to service" test.

JUDICIAL REVIEW AND THE QUALIFIED IMMUNITY STANDARD

As illustrated by its development in both the Supreme Court and
the Eighth Circuit, the Feres doctrine is a broad doctrinal bar to mili-
tary tort suits. Surprisingly enough, a line of cases exists which rec-
ognizes that military administrative decisions are reviewable by the
courts. This line of cases adopts a qualified immunity standard of re-
view rather than an absolute immunity standard as was adopted in
Feres. A well reasoned and defensible approach to constitutional
torts whcih occur in the military is represented by Tigue v. Swaim.ls 6

The Tigue case called for qualified immunity for military officials un-
less special circumstances warranted an absolute immunity.'8 7 This
section discusses the development of the qualified immunity standard
for administrative decisions made by military officers.

Spalding v. Vilas'88 was one of the first cases involving the im-
munity of federal officials from suit. The Postmaster General was
clothed with absolute immunity from liability for his actions. 8 9 The
Court in Spalding thus extended the common law absolute immu-
nity, which originally excluded only the judiciary, 190 to include pro-
tection for cabinet officials. The protection was available to cabinet
officials when suit was brought against an official for acts committed
to his control or supervision by law.191 Barr v. Matteo'92 extended

183. 744 F.2d 58 (8th Cir. 1984). See notes 105-117 and accompanying text supra for
the facts of Stubbs.

184. Another recent case is Bruenig v. United States, No. 83-2520 (8th Cir. May 29,
1984). In Bruenig, the marines were locked inside quonset huts, seeking shelter from
an approaching typhoon. Storm damage caused nearby fuel tanks to explode. As a re-
sult, the quonset huts were ignited. The court construed the servicemember's activi-
ties as incident to service and barred the FTCA based claim. Bruenig, slip op. at 3.
Since the servicemember's activity occurred while he was subject to immediate recall
and not on furlough or leave, the claim was barred by Feres. Id. at 4. This mechanical
application of the Feres doctrine sounds like the "bright line," "but for" test of which
the Supreme Court disapproved in Brown and which the Eighth Circuit has also
rejected.

185. Brown, 739 F.2d at 369; Stubbs, 744 F.2d at 61.
186. 585 F.2d 909 (8th Cir. 1978). See notes 197-212 and accompanying text infra.
187. Id. at 913.
188. 161 U.S. 483 (1896).
189. Id. at 498.
190. Bradley v. FIsher, 80 U.S. (13 Wall.) 335, 347 (1871) (recognizing immunity for

federal judges).
191. Spalding, 161 U.S. at 498.
192. 360 U.S. 564 (1959) (plurality opinion).
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the Spalding immunity further, thereby protecting "discretionary
acts" committed within the outer perimeter of an official's authority
even when voluntarily committed.193

This early trend toward absolute immuunity was one from which
the Court deviated in Butz v. Economou.'9 Economou involved an
alleged constitutional infringement and was based on a Bivens cause
of action.195 Instead of extending the absolute immunity standard,
the court adopted a qualified immunity standard for federal officials
charged with constitutional wrongs.19

The Eighth Circuit applied the Economou requirement for quali-
fied immunity to administrative decisions by military officers in
Tigue v. Swaim.197 Five years before the Supreme Court extended
the application of Feres to constitutional violations in Chappell,198 the
Eighth Circuit resolved the question in its own manner. Tigue in-
volved a servicemember's claim against his superior for libel, false
imprisonment, and deprivation of liberty without due process of
law.199 Tigue was confined to a mental hospital after Swaim, his su-
perior, sent a memorandum to a base doctor recommending his con-
finement. 20° The memorandum allegedly defamed Tigue, labeled
him an incompetent, and ultimately contributed to the base doctor's
decision to confine him.201 Instead of treating Swaim's actions as a
constitutional tort and thus barred by Feres, the court analyzed
Swaim's position as analogous to that of a judicial prosecutor. 20 2

Therefore, the court held that the superior officer's immunity was

193. Id. at 575.
194. 438 U.S. 478 (1978). The Economou case involved a federal official and a viola-

tion of the United States Constitution. Id. at 480. Earlier, in Scheuer v. Rhodes, 416
U.S. 232 (1974), the Court set out its framework of analysis for constitutional depriva-
tions committed by state officials. Id. at 247-48. The Court in Scheuer decided that
qualified immunity, variable with the "scope of discretion and responsibilities of the
office and all the circumstances as they reasonably appeared," proved the best answer
to the immunity question. Id. at 247. Thereafter, the Court applied the same func-
tional analysis to federal officials in Economou. Economou, 438 U.S. at 508.

195. Economou, 438 U.S. at 485.
196. Id. at 508.
197. 585 F.2d 909 (8th Cir. 1978).
198. Chappell, 103 S. Ct. at 2368. The first remedy for constitutional violations was

created by Congress when it enacted the Civil Rights Act following ratification of the
fourteenth amendment. 42 U.S.C. §§ 1981-2000h.-6 (1982). Prior to the enactment of
the Civil Rights Act, the Court rarely recognized activites which violated constitu-
tional rights as tortious. See, e.g., Swafford v. Templeton, 185 U.S. 487, 491 (1902) (suit
for denial of plaintiff's voting rights); Wiley v. Sinkler, 179 U.S. 58, 65 (1900) (damages
for denial of right to vote in congressional election).

199. Tigue, 585 F.2d at 910, 913.
200. Id. at 911.
201. Id. at 911-12.
202. Id. at 912.
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dependent upon the application of Economou.20 3

In Economou, the Supreme Court held that a qualified immunity
rather than absolute immunity from liability for damages should be
the general rule for executive officials charged with constitutional vi-
olations.2° 4 Applying Economou to the facts in Tigue, the Eighth Cir-
cuit reasoned that military officers during peacetime should not be
clothed with absolute immunity.20 5 As in Economou, the immunity
accorded the officer was contingent upon several factors.2° Those
factors included the function performed by the officer, the traditional
common law immunity afforded the officer, and the interest sought
to be protected.20 7 The Tigue court adopted the qualified immunity
standard as the general rule although the factors in the Tigue case
resulted in absolute immunity for the officer.20 8

Tigue and Economou resulted in a bifurcated standard for the
analysis of military immunity for superior officers. For tort claims,
the Feres doctrine barred any claim which was "incident to ser-
vice."'2° 9 For constitutional claims involving military decision mak-
ing, Tigue and Economou required a functional analysis of the
officer's duty under a qualified immunity standard.210 The Eighth
Circuit has also noted, in general,211 that constitutional claims are
normally more important than those with a statutory or regulatory
basis.

2 12

In Chappell v. Wallace,2 13 the Supreme Court failed to see the
need for a distinction between a state law tort claim and a constitu-
tional claim brought in a military setting.2 14 Further, the Court did
not recognize the military as an administrative agency for which the
Economou qualified immunity standard of review could analogously

203. Id. at 913-14. According to the Constitution, military officers are members of
the executive branch. U.S. CoNsT. art. II, § 2.

204. Economou, 438 U.S. at 508.
205. Tigue, 585 F.2d at 913-14. This position makes sense when one reads the

FTCA. A special exception for wartime activities exists at 28 U.S.C. § 2680 (j)(1982).
Applying the canon of statutory construction expressio unius eat emclusio alterius (ex-
pression of one thing is the exclusion of another) would indicate that peacetime mili-
tary activities are actionable under the FTCA.

206. Tigue, 585 F.2d at 914.
207. Id.
208. Id.
209. See notes 29-52 and accompanying text supra.
210. Tigue, 585 F.2d at 914; Economou, 438 U.S. at 508. The Tigue court stated that

a particularized inquiry into the official's functions and the circumstances under which
they are performed was required before a grant of absolute immunity could be al-
lowed. Tigue, 585 F.2d at 914.

211. Nieszner v. Mark, 684 F.2d 562 (8th Cir. 1982).
212. Id. at 564.
213. 103 S. Ct. 2362 (1983).
214. Id. at 2367.
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be applied. As expected, the Court relied on Bivens and found that
the military nature of the claim was a factor which counselled
against recognizing the alleged constitutional claim.2 1 5 Therefore,
the functional analysis required by Economou was never reached
since consideration of Bivens' special factors barred the suit from its
outset.

2 16

Even before Chappell, however, the Eighth Circuit had vacillated
from its Tigue position. Four years after Tigue, the court in Laswell
retreated from its qualified immunity standard for the analysis of
military decision making. A further retreat from Tigue occurred in
Brown when the Eighth Circuit added a civil rights cause of action to
the list of unavailable remedies for servicemembers.

ANALYSIS

The evolution of the Feres doctrine has involved changes and ex-
tensions in application. In Brown, the court developed a test which
reflects those factors historically emphasized by the Eighth Circuit.
However historically correct the Brown test may be, the entire basis
upon which the Feres doctrine rests is subject to criticism. The mili-
tary discipline rationale is an insufficient justification for the perva-
siveness of the Feres doctrine's reach.

The Brown Test

In Brown v. United States,217 the Eighth Circuit adopted a test
for the future application of the Feres doctrine. 218 The test consists
of two parts: "(1) whether there is a relevant relationship between
the servicemember's activity and the military service, and
(2) whether military discipline will be impeded if the challenged con-
duct is litigated in a civil action. '219 Regarding the first half of the
test, the court set out three factors for consideration:220 the ser-
vicemember's duty status, the location of the injury, and the nature
of the activity.221

Duty status was recognized by the court as an historically impor-
tant consideration in Feres doctrine analysis.222 In fact, many cases

215. Id. at 2364.
216. Id. at 2368.
217. 739 F.2d 362 (8th Cir. 1984).
218. The test applies to all types of intramilitary immunity: FTCA claims, consti-

tutional claims, and civil rights claims.
219. Brown, 739 F.2d at 367.
220. Id.
221. Id. The implications for each of the factors were discussed in Brown, but no

weight was allocated to any of the factors relative to each other.
222. Id. (citing Miller v. United States, 643 F.2d 481 (8th Cir. 1980), rev'd on rehear-
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seem to indicate that duty status is the sole criterion considered by
the Eighth Circuit.223 The Court also discussed the location of the in-
jury.2 2 4 The occurrence of "on-base" injury was noted as dispositive
of Feres claims in some jurisdictions.225 This type of "bright-line"
test was rejected by the Eighth Circuit as a substitute for thoughtful
analysis.226 The court noted that Eighth Circuit cases tend toward
denying recovery in cases where the injury occurs on a military
base.22 7 That fact alone, however, should not be dispositive of a Feres
claim. 8

Finally, the court considered the nature of the servicemember's
activity.2m In order to effectuate the policy reasons behind the Feres
doctrine, the purpose of the servicemember's activity at the time of
the injury must be determined. ° The court decided that injuries oc-
curring during an activity which served some military purpose or
mission would result in injuries arising in the course of duty.221

The "nature of the activity" is no more precise a test than is "in-
cident to service." This can be seen in how the court has already ap-
plied the "nature of the activity" test. The key is whether the court
focuses on the activity sponsored by the military or focuses on the
result of that activity. In Brown, the court focused on the result of
the military activity: the mock lynching. The court decided the
lynching served no military purpose. The court could have just as

ing, 684 F.2d 490 (8th Cir. 1981) (en banc) and Laswell v. Brown, 683 F.2d 261 (8th Cir.
1982)).

223. See id. See also Chambers v. United States, 357 F.2d 224, 229 (8th Cir. 1966)
(claim barred under Feres because of claimant's active duty status and presence on
base, even though engaged in off-duty recreation); Knoch v. United States, 316 F.2d
532, 534 (9th Cir. 1963) (malpractice claim barred under Feres even though claimant
was on active duty status for purposes of physical examination only); Mariano v.
United States, 444 F. Supp. 316, 319 (E.D. Va. 1977), qffd, 605 F.2d 721, 722-23 (4th Cir.
1979) (claim barred under Feres because of claimant's active duty status and presence
on base even though injury occurred during off-duty hours); Frazier v. United States,
372 F. Supp. 208, 210 (M.D. Fla. 1973 ) (claim barred because it is duty status of claim-
ant which controls).

224. Brown, 739 F.2d at 367-68.
225. The Brown court cited the Ninth Circuit as one jurisdiction in which the loca-

tion of the injury was dispositive. Id. at 367. For other cases in which the location of
the injury was dispositive, see generally, Orken v. United States, 239 F.2d 850 (6th Cir.
1956); Preferred Ins. Co. v. United States, 222 F.2d 942 (9th Cir. 1955); Sapp v. United
States, 153 F. Supp. 496 (W.D. La. 1957); Snyder v. United States, 118 F. Supp. 585 (D.
Md. 1953), mod fted on other grounds sub nom. United States v. Guyer, 218 F.2d 266
(4th Cir. 1954), district court judgment reinstated, 350 U.S. 906 (1955).

226. Brown, 739 F.2d at 367-68.
227. Id. at 367.
228. Id. at 368.
229. Id.
230. Id.
231. Id. (injuries in the course of duty would be characterized as "incident to

service").
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easily focused on the underlying activity itself: the recreational party
at which Briscoe was enjoying himself. Such a recreational activity
has been viewed as serving a military purpose. Indeed, the Eighth
Circuit in Chambers decided that swimmin in a base pool was recrea-
tion which was incident to military service.232

In Stubbs, however, the court focused not on the result as it had
in Brown, but on the underlying activity itself.233 Thus, the Stubbs
court focused on the latrine duty which Stubbs was performing. To
be consistent with Brown, however, the court should have focused on
the result of that activity: the sexual harassment and attempted
rape. This part of the test is apparently something the court can ma-
nipulate at will.

It would appear that the servicemember who can overcome the
first half of the Brown test still has the most difficult hurdle to
clear.234 The considerations of the first half of the test are weighed
against the second half of the test: the effect the suit would have on
military discipline. If military discipline is going to be affected by the
suit, the Brown test will prevent the suit from proceeding. 235

The Test as Applicable to FTCA Claims

The Brown test adopted by the Eighth Circuit is supported by
precedential considerations the court has examined in applying
Feres.236 The entire basis upon which Feres rests is subject to criti-
cism, however.237

Feres first can be criticized as an improper intrusion by the
Supreme Court into an area of congressional prerogative, i.e., the

232. Chambers v. United States, 357 F.2d 224, 228 (8th Cir. 1966).
233. Stubbs, 744 F.2d at 60.
234. Brown, 739 F.2d at 368. The court noted that military discipline is at the

"heart" of the Feres doctrine.
235. Id. at 369.
236. See notes 128-140 and accompanying text supra. Whether or not the test accu-

rately reflects the factors the Supreme Court considers important in determining "in-
cident to service" injuries is unkown. The Court has not analyzed an incident to
service injury. Instead, the Court has recognized only that recovery for such injuries is
not allowed. See United States v. Brown, 348 U.S. 110, 112 (1954). The major premise
upon which the denial rests is the disruptive effect which the suit would have on mili-
tary discipline. Chappell, 103 S. Ct. at 2365.

237. For examples of criticism levelled at the basis of the Feres doctrine, see gener-
ally Anderson v. United States, 724 F.2d 608, 611 (8th Cir. 1983) (Bright, J., dissenting);
Veillette v. United States, 615 F.2d 505, 507 (9th Cir. 1980); Thomason v. Sanchez, 539
F.2d 955, 957 (3d Cir. 1976), cert. denied, 429 U.S. 1072 (1977); Hitch, The Federal Tort
Claims Act and Military Personnel, 8 RuTGERs L. REV. 316, 333-34 (1954); Note, From
Feres to StenceL Should Military Personnel Have Access to FrCA Recovery?, 77 M!CH.
L. REv. 1099, 1099-1100 (1979); Note, Military Rights Under the F TA, 43 ST. JOHN's L.
REv. 455, 472-75 (1969).
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court is engaging in judicial legislation.23s The Court ignored the
plain meaning of the statute239 and created the "incident to service"
exception to the FTCA.240 The criticism levelled at Feres on this ba-
sis, however, is muted somewhat by Congress' own silence.241 This
congressional silence is interpreted as tacit acceptance of the
Supreme Court's legislative maneuverings.2

A further criticism of Feres is that it has been extended to in-
clude suits against members of the military who are of equal rank.24

Primarily this criticism is aimed at medical malpractice claims not in-
volving the "peculiar and special relationship" that Feres aimed to
protect.2 " The Eighth Circuit, however, appears not be have com-
pletely succumbed to this type of reasoning. 2 " Because of the broad
construction given to the "incident to service" test, few claims are
ever recognized. 2 " Since virtually no claims are litigated, it is mere
speculation that military discipline would be so severely disrupted by
recognizing suits between servicemembers of equal rank. Those cases
which involve a doctor/patient relationship are particularly suspect.

As applied to a common law tort claim, Feres is indisputedly the
law.247 That fact does not make the effects of the doctrine's applica-
tion any easier to justify.2 " The extension of Feres beyond the state
law tort claim is yet another area of criticism of the Fetes doctrine.

238. Rhodes, supra note 63, at 40.
239. Comment, supra note 43, at 1048.
240. See note 205 supra.
241. Rhodes, aupra note 63, at 40. See also Glorioso v. United States, 331 F. Supp.

1, 3-4, N.D. Miss. 1971) (noting no congressional legislation changing Feres in the past
21 years); Schwager v. United States, 326 F. Supp. 1081, 1086 n.5 (E.D. Pa. 1971) (noting
Congress had not "corrected" Feres by amendment to the FMCA).

242. Jacoby, supra note 58, at 1283.
243. See, e.g., Comment, supra note 3 at 250 (noting that a medical malpractice

claim particularly does not encompass the command relationship upon which Feres
claims are premised).

244. Id. at 249-51. The argument also loses strength, however, because Feres' com-
panion cases dealt with questions of medical malpractice.

245. See, e.g., Brown v. United States, 739 F.2d 362 (8th Cir. 1984). Although the
claim was based on a federal civil rights statute, another extension of Feres, the court
did not bar the servicemember's claim against servicemembers of equal rank because
of the military discipline rationale. Id. at 369.

246. See Rhodes, supra note 63, at 32.
247. Lasweli, 683 F.3d at 265.
248. See, e.g., Jaffee v. United States, 468 F. Supp. 632 (D.N.J. 1979). The court

summed up the unjust application of Feres by reference to a colloquy at oral argument:
"The court:[A]s I read the law, it doesn't matter if they stood up there and said 'one,
two, three, left, right, left; and marched them over a cliff . .. You'd be protected
under Fees... ? Mr. Landman: Yes, your Honor." Id. at 635.
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Feres as Applied to Constitutional Claims

Judge Bright cautioned in Anderson v. United States249 that the
Feres doctrine must be "applied with care, for the extension of the
doctrine beyond its proper scope allows the judicially-created excep-
tion to countermand the language of the FTCA and the intent of
Congress."125° Feres does not provide precedential support for a rule
of absolute immunity in constitutional tort cases, but the policies that
underlie Feres have been used as justification for that extension.2 1

Thus, the Supreme Court has applied the Feres doctrine to the consti-
tutional tort area.2 2 In Chappell the Supreme Court held that en-
listed personnel could not bring a suit against their superiors for
alleged constitutional violations.2 53 The effect of Chappell is to rela-
gate a servicemember's constitutional claims to the status of common
law tort claims. 254

249. 724 F.2d 608 (8th Cir. 1983).
250. Id. at 612.
251. Note, Intramilitary Immunity and Constitutional Torts, MIcH. L. REv. 312,

326 (1981); see also Burgess, Official Immunity and Civil Liability for Constitutional
Torts Committed by Military Commanders After Butz v. Economou, 89 MIL. L. REV.
25, 42 (1980).

252. See Chappell, 103 S. Ct. at 2365. The Court addressed a constitutional claim by
a military servicemember and stated that "[although this case concerns the limitations
on the type of nonstatutory damage remedy recognized in Bivens, rather than Con-
gress' intent in enacting the Federal Tort Claims Act, the Court's analysis in Feres
guides our analysis in this case." Id. This statement is difficult to justify in light of the
fact that the Feres Court itself labored over the congressional intent behind the FTCA
at some length. Feres does not even provide a broad base for the extension of the doc-
trine to intentional torts let alone constitutional torts. The Feres opinion cited both
Dinsman v. Wilkes, 53 U.S. (12 How.) 390 (1851) (excessive punishment by superior ac-
tionable) and Weaver v. Ward, 80 Eng. Rep. 284 (Q.B. 1616) (assault and battery for
gun shot wound during military exercise actionable) which indicated that intentional
torts within the military were actionable at common law. See also Misko v. United
States, 453 F. Supp. 513 (D.D.C. 1978) (characterization of malpractice claim in consti-
tutional terms does not alter application of Feres doctrine, since Feres-based immunity
of armed forces' medical officers should not turn on exercise of artful pleading), affd,
593 F.2d 1371 (D.C. Cir. 1979). C .Rotko v. Abrams, 338 F. Supp. 46 (D. Conn. 1971)
(Feres bars suit to recover for injuries wantonly inflicted by a fellow soldier in Viet-
nam), affd per curiam, 455 F.2d 992 (2d Cir. 1972).

253. Chappell, 103 S. Ct. at 2367. Chappell was based on a Bivens cause of action.
Bivens authorized a suit for damages against federal officials whose actions violated an
individual's constitutional rights, even though Congress had not expressly authorized
such suits. Bivens, 403 U.S. at 395. Feres' absolute immunity standard can be con-
trasted with the qualified immunity standard advocated in Tigue and in other areas of
Bivens applicability. The major base of support for Feres' absolute bar is military disci-
pline. If the qualified immunity standard were applied, however, military discipline
would be considered as a potential bar to a suit. Should no threat to military discipline
be present, the suit would not automatically be barred.

254. Chappell can be compared with Economou, where the Court preserved the
distinction between common law and constitutional torts. The Economou Court held
that constitutional torts were subject to a qualified immunity standard. Economou, 438
U.S. at 508.
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Both the Supreme Court and the Eighth Circuit indiscriminately
bar any military related claim brought by a servicemember against a
superior. The practical effect of this, if taken to its extreme, could
result in the judicial fiat that a superior military officer and not the
Constitution of the United States as the supreme law of the land.255

This can hardly be the result intended by Congress when it enacted
the FTCA.2- The application of the Feres doctrine and Chappell to
military claims, however, results in exactly that anomalous position.
Rank and duty status become the '%right-line" test which is substi-
tuted for rational analysis.2 57

A better result would have been achieved had the Eighth Circuit
applied its Tigue analysis to constitutional tort claims occurring in a
military setting. According to Tigue, "military officers during peace-
time are not automatically clothed with absolute immunity. '25 A
functional analysis of the officer's duty is necessary to determine the
scope of the immunity afforded the officer.25 9 Without this particu-
larized inquiry, the military context becomes a sanctuary for the in-
fringement of individual rights otherwise impermissible in civilian
society.26°

According to the Eighth Circuit, Tigue's qualified immunity for
military officials was mandated by Economou.26 1 Unfortunately, the
mandate was not long-lived. Tigue has never been cited by the
Eighth Circuit as support for its qualified immunity for military ad-
ministrative decision proposition.26 2 In Laswell, four years after the

255. Accord Scheuer v. Rhodes, 416 U.S. 232, 248 (1974).
256. The result, immunity under Feres, means that military officials are com-

pletely insulated from any liability for service connected injuries.
257. Note that the Eighth Circuit rejected a "bright line" test in the area of on ver-

sus off base claims. For practical purposes, the '%right line" has been relocated to the
area of rank. Whether or not military discipline would be affected, Feres bars suit
against a superior.

258. Tigue, 585 F.2d at 914.
259. Id.
260. See Comment, Constitutional Tort Remedies: A Proposed Amendment To the

Federal Tort Claims Act 12 CoNN. L. REv. 492, 517 (1980); Note, supra note 251, at 329.
This is not mere conjecture nor principle stretching. Private Stubbs' sister inability to
bring suit for attempted rape and sexual harassment represents the exact result to
which the point speaks. Stubbs, 744 F.2d at 61.

261. Tigue, 585 F.2d at 913-14.
262. The Ninth Circuit cited Tigue with approval in Wallace v. Chappell, 661 F.2d

729, 736 (9th Cir. 1981), rev'd, 103 S. Ct. 2362 (1983). The Ninth Circuit also held that a
qualified immunity standard was appropriate for military constitutional claims. 661
F.2d at 737. Although Tigue arose in response to a military administrative decision by
a superior officer, its reasoning and immunity standard is certainly applicable to the
military tort area. The judicial review of an administrative decision would just as cer-
tainly question military officers' discipline and authority as would review of a military
tort claim. However, in light of the Supreme Court's reversal of Wallace, Tigue's va-
lidity in the military tort area is also cast in doubt.
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Tigue decision, the court did not deny that a Bivens cause of action
might exist for the Laswell plaintiffs.263 However, the plaintiffs
failed to avoid the many pitfalls inhibiting the recognition of a Bivens
cause of action.264 Therefore, the question of what immunity should
be granted to a military official was not reached.265 The court de-
cided that the constitutional issues were just as easily resolved by
Feres.26

Obviously, the qualified immunity standard would not be appli-
cable to every function of military life. As Bivens pointed out, special
factors of exceptional circumstances may counsel hesitation before
recognizing a cause of action.2 67 Wartime situations 26 8 and
prosecutorial immunity within the military justice system are two ex-
amples of factors which would counsel such hesitation.269 The fact
that the activity occurred in the military should not of itself be a spe-
cial factor. Servicemembers cannot be expected to shed individual
rights whenever they don a uniform.270

If Tigue's qualified immunity analysis were applied to the facts
of Brown and Stubbs, a particularized inquiry into the respective
functions performed by the officer and the circumstances under
which those functions were performed would be required before ab-
solute immunity could be granted.271 Without the inquiry, a sum-
mary judgment dismissal would be inappropriate. The facts
surrounding the actual function performed by the officer would nec-
essarily be developed. Additionally, the Tigue court determined that
a decision to grant or deny absolute immunity involved balancing the
harm to the servicemember if he is unable to bring the suit against
the threat to effective governmental decision making if officers are
liable for damages. 272

In Brown, this would have required that an inquiry be made as

263. Laswell, 683 F.2d at 268.
264. Note, "Damages or Nothing'-The Efficacy of the Bivens-Type Remedy, 64

CoRNELL L. REv. 667 (1979).
265. Laswell, 683 F.2d at 268.
266. Id. The court cited several district and circuit court opinions for the proposi-

tion. Failure to place reliance on Tigue may be partly explained by the time differ-
ence: Tigue occurred during peacetime while the Laswell claim was based on radiation
exposure during World War II.

267. See note 73 and accompanying text supra.
268. The FTCA itself bars tort recovery during war. See 28 U.S.C. § 2680(j) (1982).
269. Cf. note 190 and accompanying text supra.
270. In Navy v. Huff, 444 U.S. 453, 457 n.5 (1980) (per curiam) and Brown v. Glines,

444 U.S. 348, 357 n.15 (1980), the Court advised that federal courts should carefully
scrutinize military conduct which irrationally deprives soldiers of rights enjoyed by
other citizens.

271. Tigue, 585 F.2d at 914. See also Economou, 438 U.S. at 497-98 (quoting Scheuer
v. Rhodes, 416 U.S. at 247-48).

272. Tigue, 585 F.2d at 913.
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to the officer's responsibilities in the prevention of military discrimi-
nation and the provision of supervision for recreational activities.
The servicemembers and officers involved were hardly at the brink
of war. On balance, the harm to Briscoe should have been weighed
against the possibility of disrupting the effectiveness of the officer's
decisions. The harm is known: Briscoe is suffering permanent and
severe damage due to his suicide attempt. The disruption of the of-
ficer's decision making capabilites would be minimal by comparison.

In Stubbs, the function performed by her superior was that of la-
trine duty supervision. This supervision was in the course of training
new servicemembers during bootcamp. Although national security,
war, and military judicial functions may merit a special or "absolute"
protection, it is difficult to imagine any undertaking so critical in a
bootcamp setting. In applying Tigue, a balance of the harm to Stubbs
against the effect of a suit on the officer's decision making effective-
ness would have been made. The harm to Stubbs was her suicide.
Any detrimental disruption to the supervising superior's decision-
making capabilities would have been nonexistent. A positive effect,
the prevention of the superior officer's sexual harrassment and at-
tempted rape, would more likely have occurred.

In light of Chappell, it is unrealistic to imagine that the Supreme
Court or lower courts will of their own volition readjust the immu-
nity standard. The only solution is congressional action. Several bills
concerning constitutional torts have been introduced in the past, but
no action has yet been taken.273 The practice of enacting private con-
gressional bills for wronged military tort victims has also been re-

sumed.274 This practice seems almost ludicrous considering the
purposes of FTCAY"5 The overapplication of the Feres doctrine is
putting military tort victims back thirty-five years: before the FTCA
and Feres first appeared together before the Supreme Court.

Feres and Civil Rights

Once the Supreme Court extended Feres into constitutional ter-
ritory, the next step was inevitable. The Eighth Circuit saw no "rea-
soned distinction" between actions brought under the Constitution
and actions brought under a federal civil rights statute.276 The

273. Comment, supra note 260, at 530-37.
274. This technique, which the FITA was enacted to abolish, was successfully em-

ployed by one servicemember. James Thornwell recovered $650,000 from a congres-
sional petition after his suit was dismissed by the District Court of the District of
Columbia. Thornwell v. United States, 471 F. Supp. 344, 349 (D.D.C. 1979). See also
Lawell, 683 F.2d at 270.

275. See notes 27-28 and accompanying text supra.
276. Brown, 739 F.2d at 367.
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Supreme Court left the question of Feres' applicability to a civil
rights claim unanswered in ChappelL2 7  By consulting prior
Supreme Court opinions, however, it was apparent that the question
had already been answered. In Economou, the Court stated that it
was "untenable to draw a distinction for purposes of immunity law
between suits brought against state officials under § 1983 and suits
brought directly under the constitution against federal officials."2 78

The only missing link was a proper military fact pattern to be re-
solved under a civil rights statue. Brown was just that situation.

The Brown opinion cited neither Eighth Circuit nor Supreme
Court precedent to support the extension of Feres to civil rights
claims. The court decided that the policies supporting the civil rights
statutes were not stronger than those supporting constitutional
rights.279 Additionally, the court did not find that military discipline
would be any less affected by a civil rights claim than a constitutional
claim.280 Actually, finding that military discipline would not have
been affected by either may have been just as accurate.

Thus, the civil rights and the constitutionally based causes of ac-
tion are viewed as virtually indistinguishable by the court.281 Be-
cause of this view, the qualified immunity standard for constitutional
claims derived from Economou should also be applied to civil rights
claims in the military. Unless exceptional circumstances exist which
mandate an absolute immunity, superior military officers should be
afforded only a qualified immunity during peacetime.

CONCLUSION

Military officers are often required to take quick actions and
make instantaneous decisions. Servicemembers must be well disci-
plined in order to react unquestioningly to a superior's orders. Main-
taining military discipline for these purposes, however, should not
serve as a refuge for an officer who violates a servicemember's rights.
Unfortunately, this can be the result of the current application of the
Feres doctrine.

The fact that a claim arises in the military should not control
whether or not the servicemember has a right to a claim at all. If a
qualified immunity standard were the general rule, a claim would not
be barred unless a functional analysis of the officer's duty had been

277. Chappell, 103 S. Ct. at 2368 n.3.
278. Economou, 438 U.S. at 504. The Court also stated that developing different

standards for constitutional and federal civil rights statutory violations would be "in-
congrous and confusing." Id. at 499.

279. Brown, 739 F.2d at 367.
280. Id.
281. Id. See also Economou, 438 U.S. at 504.
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undertaken. Qualified immunity takes into consideration special cir-
cumstances such as national defense and wartime which might merit
an absolute immunity standard. Qualified immunity and its func-
tional analysis would protect both the individual rights of the ser-
vicemember as well as the integrity of the military system. The
absolute immunity protection afforded by Chappell and Feres should
no longer serve to protect the officer who violates a servicemember's
rights. Adherence to Feres' absolute immunity standard unjustifiably
separates the military from other areas in which federal officials are
granted qualified immunity.

Tigue represents the recognized qualified immunity approach for
federal officials. Since Tigue involved a judicial review of military
decisions, military discipline and authority were naturally called into
question. No viable distinction can be made as to why military disci-
pline in Feres' application is more critical than in Tigue's application.
With no justifiable distinction to be made, the continued extension of
Feres' absolute protection for superior officers is highly suspect. Con-
gressional action is necessary to stem the flow of Feres' extension.
The courts have effectuated absolute protection for military officers,
and now Congress must act to curtail the courts.

Terry A. Bauman-'86
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