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EMPLOYMENT-AT-WILL IN THE EIGHTH CIRCUIT-
THE RULES, THE EXCEPTIONS, AND THE

CONFUSION

INTRODUCTION

Until the end of the nineteenth century, the United States fol-
lowed the employment practices of the English common law.' Under
the English rules, a hiring for an indefinite period of time was pre-
sumed to be for a period of one year, renewable by either party.2

However, due to the evolving legal theory of contracts, courts began
to restrict the commitment between employee and employer to that
which had been expressly agreed upon by both parties.3 In 1877, the
courts adopted what is known as "Wood's Rule" which stated that
"an indefinite hiring is prima facie a hiring at will, and if the servant
seeks to make it out a yearly hiring, the burden is upon him to estab-
lish it by proof."' With the courts' adoption of this rule, the modern
employment-at-will doctrine was born.3

Today, the basic employment-at-will doctrine allows for the ter-
mination of an employee for any reason as long as there is no con-
tractual6 or statutory restriction upon the right to discharge. 7

Perhaps in response to legal commentators criticizing this doctrine,
states have restricted the right to discharge not only through statu-
tory means8 but also by establishing judge-made exceptions to the

1. Note, Employment at Will An Analysis and Critique of the Judicial Role, 68
IOWA L. REv. 787, 788 (1982-83).

2. 1 C. LABAnr, MAsTRm AND SERVANT § 156 (2d ed. 1913). This rule has "its ori-
gin in economic end social conditions." Id.

3. Naylor, Employment at Wilk The Decay of an Anachronistic Shield for Em-
ployers, 33 DRAKE L. REV. 113, 114-15 (1983).

4. Note, Looking Through the Door Left Open by Abri v. Pulley Freight Lines,
Inc.: Adopting a Viable Cause of Action in Iowa for the Wrongfully Discharged Em-
ployee at Will, 32 DRAKE L REv. 785, 789 (1982) (citation omitted).

5. Id. at 789-90.
6. See notes 51-68 end accompanying text infra (discussing a recognized contrac-

tual exception to the employment-at-will doctrine).
7. Federal statutes have been enacted to regulate the employer/employee rela-

tionship. See National Labor Relations Act, 29 U.S.C. §§ 151-169 (1982) (prohibiting
discrimination on the basis of an employee's union activities); Age Discrimination in
Employment Act, 29 U.S.C. §§ 621-634 (1982) (prohibiting discrimination on the basis
of age); Equal Employment Opportunity Act, 42 U.S.C. § 2000e-2(a) (1982) (prohibiting
discrimination on the basis of race, religion, sex, color, or national origin). One statute
which mirrors federal law has been enacted on the state level. See Iowa Code Ann.
§ 729.4(a) (West 1979) (prohibiting discrimination based on religion, color, race, or na-
tional origin).

8. See Hansome v. Northwestern Cooperage Co., 679 S.W.2d 273 (Mo. 1984) (en
banc) (prohibiting discharges based on employee's filing of a workers' compensation
claim).
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doctrine based upon public policy.9 This Comment examines
landmark decisions which have adopted exceptions to the employ-
ment-at-will doctrine. It also surveys decisions rendered within the
Eighth Circuit enumerating the status of the doctrine. If the Eighth
Circuit is any indicator of the confusion in other jurisdictions, federal
legislation to promote uniformity may be required.

BACKGROUND

An early case which emphasized the employment-at-will doc-
trine was Payne v. Western & Atlantic Railroad Co.10 In Payne, the
plaintiff was a business merchant being forced out of the market by
the defendant railroad." The railroad had warned its employees that
any of them doing business with the plaintiff would be discharged.12

In dismissing the plaintiff's suit to enjoin the railroad from discharg-
ing its employees, the court said that "[a]ll may dismiss their employ-
ees at will, be they many or few, for good cause, for no cause or even
for cause morally wrong, without being thereby guilty of legal
wrong."'

3

At the height of the trend to protect the absolute liberty to con-
tract, the Supreme Court upheld the employment-at-will doctrine in
Adair v. United States14 and Copage v. Kansas.15 In Adair the
Supreme Court struck down a congressional act that prohibited the
discharge of employees who were members in labor organizations.' 6

The Court viewed the legislation as an "arbitrary interference with
the liberty of contract which no government can legally justify in a
free land."1 7 Further, the Court held the legislation repugnant to the
fifth amendment's guarantee of due process since it arbitrarily sanc-

9. Comment, Wrongful Discharge of Employees Terminable at Will---A New
Theory of Liability in Arkansas, 34 ARK. L. REv. 729, 729-30 n.5 (1981). States that
have thus far adopted public policy exceptions include: California, Connecticut, Illi-
nois, Indiana, Louisiana, Massachusetts, Michigan, New Hampshire, New Jersey, New
York, Oregon, Pennsylvania, and West Virginia Id. The exceptions include discharges
for refusing to violate criminal statutes, exercising statutory rights, complying with
statutory duties, and those discharges violating general public policy. Id. at 731-40.

10. 81 Tenn. 507, 519-20 (1884).
11. Id. at 509-10.
12. Id. at 511.
13. Id. at 519-20. The court established what is now the maxim that an employer

is free to discharge his employees with or without cause.
14. 208 U.S. 161 (1908).
15. 236 U.S. 1 (1915).
16. Adair, 208 U.S. at 179. The challenged act provided that any employer subject

to its provisions, that threatened an employee with loss of employment, or unjustly
discriminated against any employee because of his membership in a labor organization,
would be fined. Id. at 168-69 (finding unenforceable Act of June 1, 1899, § 10, 30 Stat.
424).

17. Id. at 175.
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tioned "an illegal invasion of the personal liberty as well as the right
of property [of the employer].' 8

In Coppage, the Supreme Court held invalid a Kansas statute
making it a misdemeanor for an employer to require an employee to
agree not to become a member of a labor organization. 19 In reaching
its decision, the Supreme Court applied the due process clause of the
fifth amendment to the state by virtue of the corresponding clause of
the fourteenth amendment. 20 The Court reasoned that if Congress
was prevented from arbitrarily interfering with the liberty of con-
tract between employer and employee, the states were prohibited
from engaging in similar intervention.21

The Supreme Court later began to back away from the absolute
protection it had afforded the employment-at-will doctrine in Adair
and Coppage.22 Concerned with the inequalities in the bargaining
power between employer and employee and in recognition of the
helplessness of the single employee, the Supreme Court changed its
philosophical approach to employment-at-will through its interpreta-
tion of legislation24-including the National Labor Relations Act2
and the Railway Labor Act.25

The California Court of Appeals appears to have been the first
court to establish an exception to the employment-at-will doctrine.2
In Petermann v. International Brotherhood of Teamsters Local 396,2
the court allowed the plaintiff to bring a cause of action for wrongful
discharge.2s The plaintiff was fired for refusing to commit perjury

18. Id. at 180.
19. Co-ppage, 236 U.S. at 26. Plaintiff challenged a statute which made it unlawful

for an employer to demand that one of his employees enter an agreement not to join a
labor organization. Id. at 6.

20. Id. at 11.
21. Id.
22. The following cases illustrate the Court's willingness to protect employees

from discharges based on union activity: Phelps Dodge Corp. v. NLRB, 313 U.S. 177,
183 (1941) (holding that it is an unfair labor practice to refuse employment because of
labor activity); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 47-48 (1937) (hold-
ing that discharge of an employee on the basis of his union activity is prohibited by the
National Labor Relations Act, ch. -, 49 Stat. 449 (1935) (codified as amended at 29
U.S.C. §§ 151-169 (1982)); Pennsylvania R.R. v. United States R.R. Labor Bd., 261 U.S.
72, 84 (1923) (holding that the Labor Board has broad jurisdiction and powers in the
settlement of disputes between railroad companies and their employees). See also
Note, supra note 4, at 792-93 (discussing the Court's indication of "a change in its phi-
losophy by beginning to recognize the relative helplessness of the single employee in
dealing with an employer.") (footnote omitted).

23. Note, supra note 4, at 792.
24. 28 U.S.C. §§ 151-169 (1982).
25. 45 U.S.C. §§ 151-188 (1982).
26. Peck, Comments on Judicial Creativity, 69 IOWA L. REV. 1, 25 (1983).
27. 174 Cal. App. 2d 184, 344 P.2d 25 (1959).
28. Id. at -, 344 P.2d at 28.
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while testifying before a special committee of the California legisla-
ture.29 Petermann brought a contract action for damages.30 The
court reasoned that a discharge predicated on such a refusal was in
violation of public policy.3 ' The Petermann decision involved an ac-
tion under a breach of contract theory.3 2 The court recognized that
in terminable-at-will contracts, if the exercise of the contractual right
to terminate offends public policy, a cause of action for damages for
breach of contract will be allowed.3 3 The California Supreme Court
later validated the holding in Petermann in its opinion in Tameny v.
Atlantic Richfield Co.-4 In Tameny, as in Petermann, the plaintiff
brought suit for wrongful discharge based on his dismissal for refus-
ing to violate a criminal statute.m The court followed the rationale
of Petermann in allowing the plaintiff a cause of action for breach of
employment contract and wrongful discharge.36 The significance of
this decision is in the court's recognition that the plaintiff's redress
need not be obtained by an action for breach of contract alone.3 7 The
court held that an employee subject to a discharge violating the fun-
damental principles of public policy "may maintain a tort action and
recover damages traditionally available in such actions."' s

. Courts have not limited the exceptions to the employment-at-
will doctrine solely to an employee's refusal to violate a criminal stat-
ute. In Nees v. Hocks,3 9 the Oregon Supreme Court created an excep-
tion to the at-will rule in a case involving an individual discharged
for complying with his statutory obligation to serve on a jury.40 In
finding the discharge in violation of public policy, the court noted
that citizen participation in jury duty is an important community in-
terest.41 The Nees decision is noteworthy because it illustrates the

29. Id. at -, 344 P.2d at 26. The plaintiff was asked to make certain false state-
ments in the testimony he was to give before the Assembly Interim Committee on
Governmental Efficiency and Economy of the California Legislature. Id.

30. Id. at -, 344 P.2d at 27.
31. Id. '"The public policy of this state as reflected in the penal code ... would be

seriously impaired if it were to be held that one could be discharged by reason of his
refusal to commit perjury." Id.

32. Id.
33. Id. at -, 344 P.2d at 27-28. See also Rauss, Changes in the Doctrine of Employ-

ment At Will, 6 EQUAL EMPLOYMENT COMPLIANCE UPDATE 82, 83-84 (1983).
34. 27 Cal. 3d 167, 610 P.2d 1330, 164 Cal. Rptr. 839 (1980).
35. Id. at 169, 610 P.2d at 1330-31, 164 Cal. Rptr. at 840 (alleging he was discharged

for refusing to participate in an illegal scheme to fix retail gasoline prices which vio-
lated the Sherman Antitrust Act, 15 U.S.C. §§ 1-7 (1982), and the CAL. Bus. & PRoF.
CODE § 16720 (Deering 1964). Id.).

36. Id. at 178, 610 P.2d at 1334, 164 Cal. Rptr. at 846.
37. Id. at 176, 610 P.2d at 1331, 164 Cal. Rptr. at 844.
38. Id.
39. 272 Or. 210, 536 P.2d 512 (1975).
40. Id. at -, 536 P.2d at 515-16.
41. Id. at -,536 P2d at 516.

1140 [Vol. 18



EMPLOYMENT-AT-WILL

significance of attaching tort liability to these claims.42 The plaintiff
in this case was not entitled to damages for breach of contract since
she had immediately obtained a new job at a higher salary.43 How-
ever, she was awarded compensatory damages after showing that she
had suffered severe emotional distress as a result of the
termination."

Other jurisdictions have recognized exceptions to protect the em-
ployee who is discharged for exercising a statutory right.'5 In
Frampton v. Central Indiana Gas Co.,46 the Indiana Supreme Court
recognized a cause of action for wrongful discharge for the employee
whose job had been terminated in retaliation for his filing a workers'
compensation claim.47 The court noted that the policy behind work-
ers' compensation legislation is to make the economic burden of em-
ployment injuries part of the cost of doing business by shifting the
burden from the employee to the employer.46 While courts have
held that retaliatory discharges are clearly violative of public policy
even in the absence of expressly prohibitive language in workers'
compensation legislation,49 it has been suggested that Frampton
could require specific statutory language to institute the public policy
rationale of the state. 50

Courts have also granted an exception to the employment-at-will
doctrine when the discharge violates general public policy. The New
Hampshire Supreme Court adopted this exception in the landmark
decision of Monge v. Beebe Rubber Co.5

1 In Monge, the plaintiff
brought an action for breach of the employment contract, alleging

42. Rauss, supra note 33, at 83.
43. Nees, 272 Or. at -, 536 P.2d at 513; Rauss, supra note 33, at 83.
44. Nees, 272 Or. at -, 536 P.2d at 513. The Oregon Supreme Court refused to

allow the punitive damages since it was not shown that the defendant had knowledge
that his conduct was actionable. The court did not know if discharging employees for
serving on juries was common practice. Ness, 272 Or. at -, 536 P.2d at 517.

45. The most frequently litigated case involving the exercise of a statutory right is
the employee who has been discharged for filing a workers' compensation claim. Ju-
risdictions adopting such a claim include Illinois, Michigan, and Oregon. See Kelsay v.
Motorola, Inc., 74 Ill. 2d 172, -, 384 N.E.2d 353, 357 (1978); Sventko v. Kroger Co., 69
Mich. App. 644, -, 245 N.W.2d 151, 153 (1976); Brown v. Transcon Lines, 284 Or. 597,
-, 588 P.2d 1087, 1090 (1978). Contra Martin v. Tapley, 360 So. 2d 708, 709 (Ala. Civ.
App. 1978); Segal v. Arrow Indus. Corp., 364 So. 2d 89, 89-90 (Fla. Dist. Ct. App. 1978);
Johnson v. National Beef Packing Co., 220 Kan. 52, -, 551 P.2d 779, 781 (1976); Ste-
phens v. Justiss-Mears Oil Co., 300 So. 2d 510, 511 (La. Ct. App. 1974).

46. 260 Ind. 249, 297 N.E.2d 425 (1973).
47. Id. at -, 297 N.E.2d at 428.
48. Id. at -, 297 N.E.2d at 427.
49. Note, supra note 4, at 807 & n.173 (citing Kelsay, 74 M. 2d 172, 384 N.E.2d 353

(1978)); Sventko, 69 Mich. App. 644, 245 N.W.2d 151 (1976)).
50. Note, supra note 4, at 807.
51. 114 N.H. 130, -, 316 A.2d 549, 551 (1974).
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she was discharged for refusing to go out with her foreman.5 2 In
reaching its decision to alter the fundamental employment-at-will
doctrine, the court noted that the relationship of the employer and
employee has evolved to reflect changing legal and socioeconomic
conditions.5 The court understood that the employer's interest in
running a business as it sees fit must be balanced against public pol-
icy and the interest of the employee in maintaining employment.54

Nevertheless, the court held that a termination of an employee at
will "which is motivated by bad faith or malice ... is not [in] the
best interest of the economic system or the public good."55 The court
reasoned that the new exception balanced the concerns of the em-
ployer and employee in that "[s]uch a rule affords the employee a
certain stability of employment and does not interfere with the em-
ployer's normal exercise of his right to discharge, which is necessary
to permit him to operate his business efficiently and profitably."se

The New Hampshire Supreme Court's recognition of a cause of
action for breach of contract based on a state's general public policy
rather than a precise, statutorily defined policy has drawn considera-
ble fire. The dissenting opinion in Monge suggested that the new
rule was too broad and found no case law to support such a rule.5 7 In
Daniel v. Magma Copper Co.,58 the Arizona Court of Appeals de-
clared that the new doctrine was an unwarranted intrusion on an em-
ployer's traditional business discretion and that the decision would
create a requirement that employers terminate employment con-
tracts only for cause. 59 Legal commentators have joined in criticism
of the Monge decision because it is believed that the rule could revo-
lutionize the current employment relationship by holding employers
liable for discharges for any reason less than "very good cause."6°

Furthermore, it has been suggested that the Monge doctrine creates
problems of proof and could allow fraudulent claims.61

52. Id. at -, 316 A.2d at 550.
53. Id. at -, 316 A.2d at 551.
54. Id.
55. Id. With this decision, the New Hampshire Supreme Court became the first

state to apply a convenant of good faith and fair dealing to a wrongful termination law-
suit. Baxter, Avoiding Liability in Firing Employees, Nat'l L.J., Aug. 29, 1983, at 20,
col. 3.

56. Monge, 114 N.H. at -, 316 A.2d at 551-52.
57. Id. at -, 316 A.2d at 553 (Grimes, J., dissenting).
58. 127 Ariz. 320, 620 P.2d 699 (Ct. App. 1980).
59. See id. at -, 620 P.2d at 703.
60. Comment, A Personal Damage Remedy for the Employee at WiL A Reap-

praisal of a Recent Proposal, 22 S.D.L. REv. 431, 438 (1977).
61. Note, supra note 1, at 802. The author sees the problem of proof rising from

the idea that since the problem arises out of the employment relationship it is unlikely
there will be neutral witnesses. This problem of biased witnesses with equally believa-
ble stories could lead to juries sympathizing with employees and ruling in their favor.
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In addition to these exceptions, courts have recognized excep-
tions based on a breach of an implied covenant of good faith and fair
dealing. In Fortune v. National Cash Register Co.,62 the plaintiff
brought suit to recover a sales bonus allegedly due him.63 The court
stated that a jury could have found that the company had discharged
the plaintiff to avoid paying him the bonus.64 The Massachusetts
Supreme Judicial Court held for the plaintiff, based on the general
requirements of good faith and fair dealing that exist between parties
to all contracts.65 While this exception is appealing because it grants
greater job protection to employees who lack significant bargaining
power, the test for damages is highly subjective.66 Due to the vague-
ness of this standard, it has been suggested that courts have broad
discretion in determining whether an employee has been wrongfully
discharged.67 This unlimited discretion may allow the courts to enter
into an area traditionally considered within the employer's sole
discretion.68

Finally, at least one jurisdiction has recognized a cause of action
for intentional infliction of emotional distress. In Agis v. Howard
Johnson Co.,69 the Massachusetts Supreme Judicial Court allowed
such a claim when the plaintiff had been wrongfully discharged for
allegedly taking money from the cash register.70 The court in Agis
recognized the problems of fictitious claims but ruled that the diffi-
culties in allowing such actions were outweighed by the injustice of
not providing a forum for relief.71 The court held that the employer

Furthermore, since the bad faith or malice standard is so broad, there is the additional
problem of determining whether the action is an abuse of the employer's right to dis-
charge or is a valid exercise of the employer's management prerogative. Id.

62. 373 Mass. 96, 364 N.E.2d 1251 (1977).
63. Id. at -, 364 N.E.2d at 1253.
64. Id. at -, 364 N.E.2d at 1258.
65. Id. at -, 364 N.E.2d at 1257. In discussing the requirement of good faith and

fair dealing, the court said that "in every contract there is an implied convenant that
neither party shall do anything which will have the effect of destroying or injuring the
right of the other party to receive the fruits of the contract . . ." Id. (quoting Uproar
Co. v. National Broadcasting Co., 81 F.2d 373, 377 (1st Cir.), cert denied, 298 U.S. 670
(1936)).

66. Note, supra note 1, at 800.
67. Id.
68. Id. The author further criticizes this approach because it creates more ex-

penses for the employers by necessitating the devotion of more resources to improving
discipline procedures. Arguably, these expenses would be passed on to the consumers
and the employees in the reduction of wages and fringe benefits. Therefore, while this
new approach may grant the employee greater job security, this benefit is not received
without personal cost. Id. at 800-01.

69. 371 Mass. 140, 355 N.E.2d 315 (1976).
70. Id. at -, 355 N.E.2d at 318, 319.
71. Id. at -, 355 N.E.2d at 318. (citing George v. Jorden March Co., 359 Mass. 244,

268 N.E.2d 915 (1971)).
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should be liable for extreme and outrageous conduct taken without
privilege.

72

In sum, the traditional employment-at-will doctrine is undergo-
ing extensive change. Courts have begun to recognize various excep-
tions to the doctrine, often preventing the employer from arbitrarily
dismissing employees. While these exceptions may signal the trend
of the courts regarding the employment-at-will doctrine, a survey of
Eighth Circuit decisions indicates it is a trend that has yet to be uni-
versally accepted.

EMPLOYMENT-AT-WILL IN THE STATES OF THE EIGHTH CIRCUIT

Arkansas

The Arkansas courts' interpretation of the employment-at-will
doctrine73 remains intact despite recent decisions hinting at the rec-
ognition of certain exceptions. In 1980, the Arkansas Supreme Court
considered the doctrine in M.B.M. Co. v. Counce,74 a case involving an
action founded on a breach of the employment relationship in viola-
tion of public policy and the intentional infliction of emotional dis-
tress.75 In refusing to allow the cause of action based on contract, the
court affirmed its acceptance of the at-will doctrine by declining to
rewrite the contract between the parties.76 Furthermore, it refused
to devise a basis for relief for parties claiming injury as a result of
another's exercise of legal right to discharge.77 While finding for the
defendant, the court recognized the existence of a claim for inten-
tional infliction of emotional distress whenever the plaintiff could
show that the defendant's conduct was "so outrageous in character,
and so extreme in degree, as to be beyond all possible bounds of de-
cency, and to be regarded as atrocious, and utterly intolerable in a
civilized society. s78 However, the court dismissed the cause of action
based on contract, holding that, in the absence of other circumstances
controlling the duration of the employment, the contract is termina-

72. Id. The court went on to say that in order for the plaintiff to prevail in such a
case, the plaintiff must show that (1) the action was intended to inflict emotional dis-
tress, or it was reasonably foreseeable that emotional distress would occur, (2) the con-
duct was "extreme" and "outrageous", "beyond all possible bounds of decency" and
"intolerable in a civilized community"; (3) the defendant was the cause of the plain-
tiff's distress; (4) the distress suffered was so severe that "no reasonable man could be
expected to endure it." Id. at -, 355 N.E.2d at 318-19 (citations omitted).

73. See Petty v. Missouri & A. Ry., 205 Ark. 990, 167 S.W.2d 895 (1943); St. Louis,
I.M. & S. Ry. v. Mathews, 64 Ark. 398, 42 S.W. 902 (1897).

74. 268 Ark. 269, 596 S.W.2d 681 (1980).
75. Id. at -, 596 S.W.2d at 682.
76. Id. at -, 596 S.W.2d at 684.
77. Id.
78. Id. at -, 596 S.W.2d at 687 (citing RESTATEMENT (SECOND) OF TORTS § 46 com-

ment d (1965)).
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ble at the will of either party.79

In the cases of Givens v. Hixson8s and Griffin v. Erickson,8 ' the
supreme court of Arkansas reiterated its position on the employ-
ment-at-will doctrine. In Givens, the court relied on its language in
Counce and dismissed the plaintiff's claim for intentional infliction of
emotional distress because of the absence of extreme and outrageous
conduct.82 In Griffin, the court stated that it was "quite clear ...
that in the absence of some alteration of the basic employment rela-
tionship, an employee for an indefinite term is subject to dismissal at
any time without cause."8 3

The Arkansas Supreme Court recently affirmed its at-will rule
in Newton v. Brown & Root.s 4 The court reemphasized the at-will
rule and refused to adopt an exception for wrongful discharge where
the employee had contributed to the unsafe working conditions that
led to the discharge.85

Iowa

The Iowa Supreme Court adheres to the basic principles of the
employment-at-will doctrine. The court was given the opportunity to
create a general public policy exception to this doctrine in Abrisz v.
Pulley Freight Lines, Inc.s 6 In Abrisz, the plaintiff argued that the
state should adopt a general public policy exception to the rule when
she was dismissed for her ardent support of a former employee of the
company.8 7 Although upholding the discharge, the court recognized

79. M.RM Co., 268 Ark. at -, 596 S.W.2d at 684. In dictum, the court indicated
that it might modify the at-will doctrine if the plaintiff were "discharged for exercising
a statutory right, or for performing a duty required of her by law, or that the reason
for the discharge was in violation of some other well established public policy." Id. at
-, 596 S.W.2d at 683.

80. 275 Ark. 370, 631 S.W.2d 263 (1982).
81. 277 Ark. 433, 642 S.W.2d 308 (1982).
82. Givens, 275 Ark. at -, 631 S.W.2d at 264.
83. Griffin, 277 Ark. at -, 642 S.W.2d at 310.
84. 280 Ark. 337, -, 658 S.W.2d 370, 370 (1983).
85. Id. at -, 658 S.W.2d at 371. The plaintiff had been discharged for violation of

a safety rule which he could not obey because the employer failed to provide a safe
working area. The court refused to create a public policy exception for wrongful dis-
charge since the plaintiff had failed to complain about the unsafe conditions. Id.

86. 270 N.W.2d 454, 455 (Iowa 1978).
87. Id. at 455-56. The plaintiff had written a letter on behalf of a former co-

worker, Ms. Pizinger. After taking a maternity leave of absence, the latter had desired
to return to work as a part-time employee. The company could not accommodate Ms.
Pizinger's request but did offer her a full-time position with the company. This offer
was unsatisfactory to Ms. Pizinger, who instead filed for unemployment benefits.
When the company resisted the claim, the plaintiff wrote a letter detailing the circum-
stances relating to the claim, and the company discharged her. The letter apparently
contained misstatements reflecting on the integrity of the company. Id.
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the progression of public policy exceptions in other jurisdictions.s
Nevertheless, the court declined to create an exception because it did
not believe the employee was terminated for reasons contrary to gen-
eral public policy. 9 In declining to create an exception, the court
stated that "[w]e do not decide if an employee under an at-will con-
tract is without a remedy under any circumstances.... We hold
only that under the facts of this case there is no showing that plain-
tiff's discharge was violative of public policy."'9 This statement sug-
gests that while Iowa presently recognizes no such exception to the
employment-at-will doctrine, employers should be aware that under
the appropriate factual circumstances, the court may hold some dis-
charges as violative of the general public policy.

Even though Iowa still adheres to the fundamental employment-
at-will doctrine, as the Abrisz decision suggests, the Iowa courts are
not without their contribution to the erosion of the doctrine.91 The
erosion is illustrated in the adoption of an exception to the at-will
rule when the discharged employee can establish sufficient considera-
tion for the employer's promise of permanent employment.92 This
consideration must include something in addition to the employee's
promise to perform the necessary services.93 Once this additional
consideration is deemed sufficient, "a contract for permanent or life-
time employment is valid and enforceable and continues to operate as
long as the employer remains in business and has work for the em-
ployee once the employee performs competently."94

88. Id. at 455 (citing Percival v. General Motors Corp., 539 F.2d 1126, 1129 (8th
Cir. 1976)); Petermann, 174 Cal. App. 2d at -, 344 P.2d at 27; Jackson v. Minidoka Irri-
gation Dist., 98 Idaho 330, -, 563 P.2d 54, 57-58 (1977); Frampton, 260 Ind. at -, 297
N.E.2d at 428; Fortune, 373 Mass. at -, 364 N.E.2d at 1256; Nees, 272 Or. at -, 536 P.2d
at 514-15; Monge, 114 N.H. at -, 316 A.2d at 551.

89. Abrisz, 270 N.W.2d at 456. The court stated that "plaintiff has not established
her discharge violated the public policy of this state. Courts should not declare con-
duct violative of public policy unless it is clearly so." Id. Furthermore, the court dis-
tinguished this case from those discharges that have been recognized as violations of
public policy, finding that, in this case, the defendant had legitimate reasons to dis-
charge the employee, namely, the misstatements in her letter on behalf of Ms. Piz-
inger that questioned the integrity of the company. Id.

90. Id. at 456-57.
91. See Naylor, supra note 3, at 117-19.
92. Stauter v. Walnut Grove Prods., 188 N.W.2d 305, 311 (Iowa 1971).
93. Id. In this case, the plaintiff had sold his business to the defendant with the

provision that defendant would employ the plaintiff at a starting salary of $5,000 per
year. The employment was to continue as long as he remained competent and his pro-
duction level was satisfactory. Id. at 307. The court determined that there was addi-
tional consideration which was sufficient to make the employment contract one for
permanent duration. Id. at 312.

94. Id. at 311.
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Minnesota

Recent Minnesota decisions illustrate the Minnesota Supreme
Court's tendency to be more sympathetic to the plaintiff than the at-
titude found in other jurisdictions. In Grouse v. Group Health Plan,
Inc.,9s the court created an exception to the rule based on promissory
estoppel.96 The plaintiff resigned from a position with another em-
ployer when he was informed he had been hired by the defendant. 97

When the defendant company was unable to obtain favorable refer-
ences for Grouse, the position was filled by another applicant.98 The
court was careful to point out that, while the basic employment-at-
will doctrine was still in force in Minnesota, under facts such as those
in Grouse, the plaintiff should be given the opportunity to perform
his duties.99

In Pine River State Bank v. Mettille,i ° ° the court considered
whether job security provisions in an employee handbook created
contractual restrictions on the employer's right to discharge employ-
ees.1 0 ' The employer argued that the at-will rule for indefinite hir-
ing takes precedence over any such restrictions. 10 2 In ruling that
parties may contractually bind themselves to handbook provisions re-
garding job security, the court found the employer liable for breach-
ing the employment contract in not affording the plaintiff the job
termination procedures enumerated in the handbook.10 3

Finally, in Eklund v. Vincent Brass & Aluminum Co.,l ° 4 the
Minnesota Court of Appeals noted that, while an assertion of perma-
nent employment is usually interpreted as employment-at-will, the
court must consider all the evidence to determine if the contract was

95. 306 N.W.2d 114 (Minn. 1981).
96. Id. at 116.
97. Id. at 115. The plaintiff had also declined an offer for employment with a Vet-

erans' Administration Hospital in Virginia because of the defendant's offer. Id.
98. Id. at 116.
99. Id. The defendant argued that to create a promissory estoppel exception to

the employment-at-will rule would be providing protection for the plaintiff who was
told not to report to work the day before he was scheduled to begin, while allowing a
discharge after the employee had worked for only one day. The court replied, how-
ever, by saying that the remedy granted for such a breach would be limited as justice
requires. Id.

100. 333 N.W.2d 622 (Minn. 1983).
101. Id. at 625.
102. Id. at 628.
103. Id. at 631. The Minnesota court's approach illustrates the inconsistency of the

application of the employment-at-will doctrine in the Eighth Circuit. In affording the
plaintiff the job termination procedures enumerated in the handbook, the Minnesota
Supreme Court's holding is contrary to the Nebraska Supreme Court's holding in Mor-
ris v. Lutheran Medical Center, 215 Neb. 677, 340 N.W.2d 388 (1983).

104. 351 N.W.2d 371 (Minn] 1984).
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in fact for a definite duration.10 5 In noting that the at-will presump-
tion need not be construed as a limit on the parties' freedom to con-
tract, the court of appeals followed the Minnesota Supreme Court's
language in Pine River, stating that "the 'at-will rule' ... is only a
rule of construction-not one of substantive law."'10

Missouri

In Missouri, it is well-established that in the absence of either a
contract providing a fixed term of employment or a specific statutory
provision, an employer may terminate employment for any reason,
with or without cause, without being subject to an action for wrong-
ful discharge.1°7 Accordingly, the employment-at-will doctrine was
upheld in Ising v. Barnes Hospital.08 In Ising, the plaintiff was dis-
charged for refusing to sign a consent form releasing defendant
Barnes from any tortious conduct arising from a polygraph examina-
tion.109 The plaintiff claimed such a discharge "[was] contrary to the
dictates of common morality and humanity and is contrary to the
public policy of this state."110 The court, however, upheld the dis-
charge because the plaintiff failed to show that "her discharge vio-
lated a clearly stated and well established public policy of this
state.' 111

While Ising represents the general rule regarding the employ-
ment-at-will relationship in Missouri, it is not a rule without excep-
tion. Missouri has a statute which prohibits an employer from
discharging employees for exercising their statutory right to file a
workers' compensation claim.1 2 The elements required to establish
a prima facie case for wrongful discharge under this statute were set
out in Hansome v. Northwestern Cooperage Co.113 In order to estab-
lish a prima fade case, the plaintiff must show: 1) that the plaintiff

105. Id. at 376. The plaintiff in Eklund brought suit for breach of contract, breach
of the implied covenant of good faith and fair dealing, and intentional infliction of
emotional distress arising out of his discharge as vice-president of the defendant com-
pany. Id. at 373.

106. Id. at 376. The court went on to allow the plaintiff a cause of action for breach
of contract, breach of an implied covenant of good faith and fair dealing, and promis-
sory estoppel. Id. at 380.

107. Christy v. Petrus, 365 Mo. 1187, -, 295 S.W.2d 122, 124 (1956).
108. 674 S.W.2d 623, 625-26 (Mo. Ct. App. 1984).
109. Id. at 624. The plaintiff was asked to participate in the polygraph examination

as part of an investigation into acts of harassment and vandalism aimed at two of Ms.
Isling's supervisors. Id.

110. Id. at 625.
111. Id. The court recognized that such public policies are most commonly embod-

ied in statutes. No such statute existed in Missouri. Id.
112. Mo. ANN. STAT. § 287.780 (Vernon Supp. 1985).
113. 679 S.W.2d 273, 275 (Mo. 1984) (en bane).
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had been an employee of the defendant; 2) that the plaintiff had ex-
ercised a right conferred by the workers' compensation law; 3) that
the defendant had discriminated against the plaintiff; and 4) that the
plaintiff's actions were the exclusive cause of defendant's actions.114

The court in Hansome found a causal relationship between the filing
of the workers' compensation claim and the plaintiff's discharge, and,
therefore, relief was granted.115

Nebraska

In Nebraska, the general rule regarding the doctrine of employ-
ment-at-will has been that "[i]f there is no contract for any fixed
term of employment, the employer may discharge, or the employee
stop work, at his own pleasure."116 In Mau v. Omaha National
Bank,117 the plaintiff had been the supervisor of the bank's mailroom
prior to his discharge for failure to send out approximately three
hundred pension checks. 118 The plaintiff argued that he could not be
terminated at will because he had been offered a permanent position
with the bank.119 The plaintiff contended that this permanent posi-
tion should be construed as employment for a fixed duration, thus
excluding it from the terminable-at-will rule.120 Furthermore, the
plaintiff contended that the employee regulatory handbook provided
the employees with an employment contract for a definite period.' 2 '
The court held that the plaintiff's employment was terminable at will
because it was not for a fixed duration and the company booklets did
not establish a contract of employment for a fixed term.122 In so
holding, the court reiterated Nebraska's adherence to the termina-
tion-at-will doctrine. While the court noted the existence of public
policy exceptions in other jurisdictions,2 s its decision reminded prac-
titioners that Nebraska had not yet adopted such exceptions.

114. Id.
115. Id. at 276.
116. Ploog v. Roberts Dairy Co., 122 Neb. 540, 542, 240 N.W. 764, 765 (1932); State v.

Employers of Labor, 102 Neb. 768, 772, 169 N.W. 717, 718 (1918), cited with approval in
Stewart v. North Side Produce Co., 197 Neb. 245, 246, 248 N.W.2d 37, 38 (1976).

117. 207 Neb. 308, 299 N.W.2d 147 (1980).
118. Id. at 310, 299 N.W.2d at 148.
119. Id. at 310, 299 N.W.2d at 149.
120. Id. The plaintiff contended that the employment relationship was for life or

until he reached retirement age. Id.
121. See id.
122. Id. at 314, 299 N.W.2d at 151. The court pointed out that one of the booklets

even specified in capital letters, 'This Booklet is Not a Contract." Id.
123. Id. at 315-17, 299 N.W.at 151-52. Since the employer had good cause for the

discharge, the court was able to distinguish the case from the following. Petermann,
174 Cal. App. 2d 184, 344 P.2d 25; Frampton, 260 Ind. 249, 297 N.E.2d 425; Monge, 114
N.H. 130, 316 A.2d 549. 207 Nb. at 316-17, 299 N.W.2d at 151-52.
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The employment-at-will doctrine was again at issue in Alford v.
Life Savers, Inc.'24 In upholding a discharge without cause, the court
stated that "[w]hen the employment is not for a definite term, and
there are no contractual or statutory restrictions upon the right of
discharge, an employer may lawfully discharge an employee when-
ever and for whatever cause he chooses, without incurring
liability.' 125

One year later in Morris v. Lutheran Medical Center,126 the
plaintiff, a discharged nurse, contended that the hospital grievance
committee had certain procedures which operated to place a contrac-
tual restriction on the right to discharge.12 7 The court agreed with
the plaintiff that parties may contractually alter the employment-at-
will doctrine.2 8

North Dakota

The fundamental employment-at-will doctrine guides the deci-
sions rendered in North Dakota. The North Dakota Supreme Court
has enunciated its position in Wood v. Buchanan'29 and Sand v.
Queen City Packing Co.130 In Wood, the plaintiff had been an in-
structor at a state school for the deaf and dumb prior to her dis-
charge.131 The plaintiff contended that the discharge had violated
the procedures required for the dismissal of an instructor in a state
charitable institution. 3 2 In upholding the discharge, the court noted

124. 210 Neb. 441, 442, 315 N.W.2d 260, 261 (1982).
125. Id.
126. 215 Neb. 677, 340 N.W.2d 388 (1983).
127. Id. at 678, 340 N.W.2d at 390. Plaintiff argued that the proper procedure was

for a grievance committee to make a recommendation to the president of the hospital.
The president of the hospital would then review the recommendation and issue a deci-
sion which would be binding on both parties. The president of the hospital would not
substitute his judgment for that of the committee unless the committee's recommenda-
tions were in violation of well-established hospital policy. Id. at 679-80, 240 N.W.2d at
390-91.

128. Id. at 680, 240 N.W.2d at 391. The court, however, dismissed the plaintiff's
case, holding that the plaintiff's allegations were not sufficient to recognize a contrac-
tual restriction. To have a cause of action for wrongful discharge, the court ruled that
Mrs. Morris (the plaintiff) must first allege and prove that the grievance committee's
recommendation that she be reinstated did not conflict with established hospital pol-
icy. The court stated that Mrs. Morris must show that this recommendation did not
conflict with hospital policy in order to show that the hospital's president was prohib-
ited from taking the action to discharge. Id. at 681, 240 N.W.2d at 391.

129. 72 N.D. 216, 5 N.W.2d 680 (1942).
130. 108 N.W.2d 448 (N.D. 1961).
131. Wood, 72 N.D. at -, 5 N.W.2d at 680.
132. Id. at -, 5 N.W.2d at 681. The plaintiff alleged that the proper procedure for

dismissal was to have the head of the institution submit to the Board of Administra-
tion a statement containing the reasons for dismissal. No action was to be taken until
the board had sanctioned dismissal. Id. at -, 5 N.W.2d at 680-81.
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that "[i]n this country a general or indefinite hiring is presumed to be
a hiring at will and may be terminated at the will of either party."'1

Nineteen years later in Sand, the supreme court of North Da-
kota reaffirmed its decision in Wood by upholding the discharge of
an employee who had participated in union activities.134 The court
stated that "[iln the absence of a statute to the contrary, an employer
has the right to discharge his employees for or without cause, and
without any regard to their affiliation or nonaffiliation with a labor
union." 135 The court further noted that while a discharge may not be
made on account of union membership, membership in a union or
union activities is no guarantee to employees that they will not be
discharged.13 An employer may discharge inefficient employees re-
gardless of their union activities.13 7

South Dakota

South Dakota is unique because it is the only state in the Eighth
Circuit that does not adhere to the employment-at-will doctrine. 138
This state has abrogated the common law employment-at-will doc-
trine by statute.139 According to state law,x4° the wage and pay terms
of the initial agreement to employ may create a presumption as to
the length of employment.' 41 The statute provides:

An employeee is presumed to have been hired for such
length of time as the parties adopt for the estimation of
wages. A hiring at a yearly rate is presumed to be for one
year; a hiring at a daily rate, for one day; a hiring by piece-
work, for no specified term.142

The United States District Court for the District of South Da-
kota applied this statute in Goodwyn v. Sencore, Inc.L45 The plaintiff

133. Id. at -, 5 N.W.2d at 682. (citing 39 C.J. Master and Servant §§ 18.60 (1925); 1
C. LABA77S, MASTER AND SERvANT § 159 (2d ed. 1913)). The court held that the dis-
missal procedures on which the plaintiff relied did not apply to the plaintiff since she
had been employed for only one year. The discharge procedures in question were for
employees of three or more years. Id.

134. Sand, 108 N.W.2d at 455. The plaintiffs alleged that they were discharged '%e-
cause of their activity in voting to designate the Teamsters as the bargaining agent for
the employees of the defendant packing company." Id. at 450.

135. Id. at 451. (citing 56 C.JS. Master and Servant § 28(49) (1948)).
136. Id.
137. Id.
138. See C. HANDOR, J. KnRK, K. KnmcHNER, & L. LARBER, FEAR OF FIRNG: A

LEGAL AND PERSONAL ANALYSIS OF EMPLOYMENT AT WILL 36-41 (1984).
139. See S.D. CODIFIED LAWS ANN. § 60-1-3 (1978).
140. Id.
141. Id.
142. Id.
143. 389 F. Supp. 824 (D.S.D. 1975).
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in Goodwyn had been hired at an annual salary of $15,000.144 Before
the end of the first year of employment, the plaintiff was termi-
nated.145 Subsequently, he brought an action for breach of the em-
ployment contract.I 4 The court held that the plaintiff had been
hired for a definite period of one year, and thus, the defendant must
show cause for the termination.147 However, the statute allows for
some confusion to exist in South Dakota. When the employment
term is not specified, section 60-1-4 provides that "[i]n the absence of
any agreement or custom as to the rate or value of wages, the term of
services, or the time of payment, an employee is presumed to be
hired by the month at a monthly rate of reasonable wages." 148 This
statute appears to create a definite term of employment for one
month where no term is actually agreed upon.149 However, section
60-4-4 provides that "an employment having no specified term may
be terminated at the will of either party on notice to the other, un-
less otherwise provided by statute."'150

Confusion arises when these statutes are read together. It seems
that while South Dakota has abrogated the common law employ-
ment-at-will doctrine through statute,' 5 ' these very statutes allow for
some dismissal at the will of the employer when no specified term is
agreed upon.15 However, sections 60-1-3 and 60-1-4 appear to provide
for a specified term in every employment situation, thus rendering
section 60-4-4 of little use. These statutes have also been criticized
for restricting the power of the courts to be more innovative in this
area.lss These statutes define and limit the contractual aspects of the
employment-at-will doctrine, thus restricting courts to the law of
torts for any creative judicial decision making.154

144. Id. at 824.
145. Id. at 827.
146. Id. at 828. Mr. Goodwyn contended that he was hired for a definite period of

one year at a rate of $15,000. The defendant argued that due to a probationary period
to which Mr. Goodwyn was subject, he was not in a position of permanent employ-
ment. (Every new employee was subject to a probationary period before beginning
their permanent employment). Id.

147. Id. at 829. The court relied on its reading of § 60-4-5 which allows an em-
ployer to discharge its employees for a specified term for causes such as habitual ne-
glect, continual incapacity to perform, or a willful breach of duty. Id. (citing S.D.
CODIFIED LAws ANN. § 60-4-5 (1978)). In the case at bar, the court found no legal ex-
cuse within this statute which justified the termination of Mr. Goodwyn. Id.

148. S.D. CODIFIED LAWS ANN. § 60-1-4 (1978) (emphasis added).
149. See id.
150. Id. at § 60-44 (1978).
151. See notes 142 and 148 and accompanying text supra.
152. See note 150 and accompanying text upra.
153. Comment, aupa note 60, at 445-46.
154. Id. at 446. The author notes that the employment relationship Is contractual

in nature. The rights of the parties, then, are statutorily defined to the extent these
rights are contractual in nature. However, the court's common law power to develop
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EMPLOYMENT-AT-WILL AND THE EIGHm CIRcurr

The Eighth Circuit Court of Appeals has heard a number of
cases involving the employment-at-will doctrine. As a federal court,
however, the doctrine of Erie v. Tompkinslss mandates that the court
apply the appropriate laws of the states, depending upon where the
cause of action arose and the citizenship of the parties, unless the
matter is governed by the federal Constitution or acts of Congress.l se

In Percival v. General Motors Corp.,5 7 where the plaintiff filed
suit alleging wrongful and malicious discharge,15s the court of ap-
peals declined the opportunity to adopt a cause of action for wrongful
discharge in Missouri. 159 The court recognized its role as a federal
court when it stated that it must apply the law of the state where the
cause of action arose. Le° Missouri's conflict of laws provides that for a
cause of action arising in another state, the plaintiff's substantive
rights are measured by the laws of that state as construed by its
courts of last resort.161 The cause of action in Percival arose in the
state of Michigan. 162 The Michigan courts adhered to the traditional
employment-at-will doctrine whereby employment may be termi-
nated by either party at any time with or without cause. 16e The court
in Percival felt it would be inappropriate to predict that the Michigan
courts would adopt the plaintiff's theory of wrongful discharge and
held for the defendant. l64

Later in Walker v. Modern Realty of Missouri, Inc.,1e5 the
Eighth Circuit was again faced with the employment-at-will issue.16e

In upholding the lower court's dismissal of the suit before trial, the
court noted that under Missouri law, the conduct could not be the
subject of an action for wrongful discharge because the contract was
for an indefinite term and terminable at will.167 The court recog-

the tort theories in this relationship is unaffected by these statutes. Therefore, any in-
novation by the courts in this area must be limited to the area of tort law. Id.

155. 304 U.S. 64 (1938).
156. See id. at 78. See also C. Wright, Law of Federal Courts § 55, 223-25 (1970).
157. 539 F.2d 1126 (8th Cir. 1976).
158. Id. at 1128.
159. Id. at 1129-30.
160. Id. at 1130.
161. Byram v. East St. L Ry., 39 S.W.2d 376, 379 (Mo. Ct. App. 1931).
162. See Percival, 539 F.2d at 1127. Plaintiff was the head of General Motor's

Mechanical Development Department at the time of his discharge. Id. at 1127-28.
163. Id. at 1129 (citing McLaughlin v. Ford Motor Co., 269 F.2d 120 (6th Cir. 1959);

Ambrose v. Detroit Edison Co., 367 Mich. 334, 116 N.W.2d 726 (1962); Adolph v. Cook-
ware Co. of America, 283 Mich. 561, 278 N.W. 687 (1938); Lynas v. Maxwell Farms, 279
Mich. 684, 273 N.W. 315 (1937)).

164. Percival, 539 F.2d at 1130.
165. 675 F.2d 1002 (8th Cir. 1982).
166. Id. at 1003.
167. Id. The plaintiff was hired for an indefinite term so long as the relationship
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nized that this result may seem harsh but stated that "[i]f, as plaintiff
urges, an implied obligation of employers to act in good faith should
be imposed by the law, the obligation must be created by the law-
making authority of Missouri, not by us."16s

Most recently in Lucas v. Brown & Root, Inc.,169 the Eighth Cir-
cuit was faced with applying the law of Arkansas in a suit involving
the employment-at-will issue.170 In Lucas, the plaintiff alleged that
her discharge was predicated upon her refusal to submit to her fore-
man's sexual advances.171 As noted earlier, Arkansas still adheres to
the employment-at-will doctrine.172 Since the cause of action in Lu-
cas arose in Arkansas, the court acknowledged its role as just another
court of the state "applying not our own private views of public pol-
icy ... but the public policy of Arkansas as it has in the past been
declared by the Supreme Court of the State and as we think it will be
declared by that Court in the future."173 Obviously, the court was
aware of its role as a federal court in a diversity action and the need
to apply applicable state law.174 Nevertheless, the court interpreted
the law of Arkansas as providing the plaintiff with a cause of action
for breach of the implied covenant of good faith and fair dealing and
for intentional infliction of emotional distress. 175 The court sup-
ported its decision by citing cases from a number of jurisdictions that
had recognized exceptions to the employment-at-will principle. 178

The court pointed out that while the Arkansas Supreme Court had
not yet accepted public policy exceptions to this doctrine, that court
had indicated its willingness to do so. 177

was mutually satisfactory to both parties. The plaintiff asserted claims of wrongful
discharge and promissory estoppel, arguing that he relied to his detriment on the de-
fendant's promise of employment. The court ruled that the parties had entered into
an employment-at-will relationship which did not require a good reason or any reason
for termination. Id. at 1003-04.

168. Id. at 1004.
169. 736 F.2d 1202 (8th Cir. 1984).
170. Id. at 1203.
171. Id.
172. See notes 73-85 and accompanying text supra.
173. Lucas, 736 F.2d at 1205.
174. See notes 155-156 and accompanying text supra.
175. Lucas, 736 F.2d at 1207.
176. Id. at 1204. The court cited Petermann, 174 Cal. App. 2d 184, 344 P.2d 25

(holding discharge in retaliation of employees' refusal to commit perjury against public
policy); Fortune, 373 Mass. 96, 364 N.E.2d 1251 (finding employer's termination of em-
ployee to avoid paying bonuses was violation of contract containing implied covenant
of good faith and fair dealing); Monge, 114 N.H. 130, 316 A.2d 549 (concluding bad faith
discharges are not in the best interest of the economic system and are a breach of the
employment contract); Pierce v. Ortho Pharmaceutical Corp., 84 N.J. 58, 417 A.2d 505
(1980) (holding that, when discharge is contrary to clear mandate of public policy
found in legislation, the employee will have a cause of action).

177. Lucas, 736 F.2d at 1204 (citing MM. Co., 268 Ark. 269, 596 S.W.2d 681).
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ANALYSIS

The majority of the jurisdictions of the Eighth Circuit adheres to
the fundamental employment-at-will doctrine. Within these jurisdic-
tions, however, there are inconsistencies. North Dakota recognizes
no exceptions to the basic employment-at-will doctrine.178 Iowa and
Minnesota, on the other hand, while adhering to the basic doctrine,
look for additional consideration in return for the promise of perma-
nent employment.179 Minnesota has afforded the employee protec-
tion based on promissory estoppel.18s Iowa has indicated its
willingness to adopt a public policy exception should the proper fact
situation present itself.' 8s

Nebraska, while adhering to the fundamental doctrine, recog-
nizes the parties' rights to alter contractually the employment rela-
tionship.182 The Nebraska Supreme Court looks to the employee
handbooks and company policies for any implied contractual restric-
tions on the right to discharge.lss Arkansas has indicated its willing-
ness to recognize a cause of action for intentional infliction of
emotional distress when the employer's conduct is "so outrageous in
conduct and extreme in degree to go beyond all possible bounds of
decency and be regarded as atrocious and utterly intolerable in a civi-
lized society."'1 4 Missouri also follows the general employment-at-
will rule.ls5 However, its legislature has statutorily prohibited the
discharge of an employee who files a workers' compensation claim.ls6

Finally, South Dakota is the only state in the Eighth Circuit that
has legislatively abrogated the employment-at-will doctrine.'8 7 The
pertinent statute presumes that an employee is hired for the length
of time the parties adopt for the estimation of wages.'8s

This inconsistency in the application of the employment-at-will
doctrine may create a problem for a circuit court committed to apply-
ing state law according to the Erie mandate. The Eighth Circuit's de-
cision in Lucas v. Brown & Root'8 9 is illustrative of such a problem.

178. See notes 129-137 and accompanying text supra.
179. See notes 86-94, 95, 106 and accompanying text supra.
180. Grouse v. Group Health, 306 N.W.2d 114, 116 (Minn. 1981).
181. Abrisz v. Pulley Freight Lines, Inc., 270 N.W.2d 454, 455 (Iowa 1978).
182. See notes 116-128 and accompanying text upra.
183. Id.
184. M.B.M. Co. v. Counce, 268 Ark. 269, -, 596 S.W.2d 681, 687 (1980).
185. See notes 107-115 and accompanying text supra.
186. Hansome v. Northwestern Cooperage Co., 679 S.W.2d 273 (Mo. 1984) (en

banc).
187. See notes 138-154 and accompanying text supra.
188. S.D. CODIFIED LAws ANN. § 60-1-3 (1978).
189. 736 F.2d 1202, 1207 (8th Cir. 1984). The exception adopted by the circuit court

is illustrative of the court's nonadherence to the Erie doctrine by creating on exception
where the Arkansas Supreme Court had not.
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The circuit court's decision granting the plaintiff a cause of action in
Lucas runs counter to the existing law in Arkansas.' 9° The Arkansas
Supreme Court affirmed its adherence to the employment-at-will
doctrine in 1983 in its decision in Newton v. Brown & Root.191 Never-
theless, the Eighth Circuit failed to mention this case when discuss-
ing the existing law of Arkansas in Lucas. The circuit court relied
instead on the state court's decision in M.B.M. v. Counce.192 In
Counce, the Arkansas Supreme Court had indicated its willingness to
adopt a public policy exception should the proper fact situation pres-
ent itself.193 It should be remembered, however, that the court in
Counce refused to hold the employer liable for doing that which it
had a legal right to do under the employment-at-will doctrine.1'

The Eighth Circuit perhaps should have restrained itself in Lucas
from predicting how the supreme court of Arkansas would have
viewed the Lucas facts and from concluding that the Lucas facts
presented the proper circumstances, missing in Counce, for adopting
a public policy exception.

It is likely that the Lucas court was predisposed to granting the
plaintiff her cause of action, perhaps a laudable result considering
the conduct of the plaintiff's foreman. That a desirable result was
reached, however, does not answer the question of whether existing
state law concerning employment-at-will would have prohibited the
sought after result. To reach its desired end, the Eighth Circuit
manipulated on the one hand and ignored on the other the law of Ar-
kansas, then marshalled case law from other jurisdictions as further
support for its holding. The existence of such inconsistency in state
law and the easy use of those inconsistencies may signal the need for
uniformity by way of federal legislation.

STATUTORY PiOPOSAL As N END To THE CONFUSION

Employees are protected by federal law against wrongful dis-
charge based on union activities,19 5 age,1' race, color, national origin,

190. See notes 73-85 and accompanying text supra.
191. 280 Ark. 337, -, 658 S.W.2d 340, 371 (1980).
192. 268 Ark. 269, 596 S.W.2d 681 (1980). The court also relied heavily on Scholtes

v. Signal Delivery Servs., 548 F. Supp. 487 (W.D. Ark. 1982). While the district court in
Scholtes understood Arkansas to be willing to accept a public policy exception under
the proper circumstances, the court declined to disregard the two-year old decision of
Counce by saying: "[Wlhile reversing the at-will presumption may be the wave of the
future, it is a wave that has yet to reach Arkansas." Id. at 494.

193. Counce, 268 Ark. at -, 596 S.W.2d at 696.
194. Id. at -, 596 S.W.2d at 684.
195. See The National Labor Relations Act, 29 U.S.C. §§ 151-169 (1982) (which

seeks to protect the rights of employees to engage in concerted behavior and to collec-
tively bargain).

196. Age Discrimination in Employment Act of 1967, 29 U.S.C. §§ 621-34 (1982)
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and sex.197 Are similar protections against wrongful discharge
needed for employees who are employed for an indefinite period?
Further, if a change is necessary, how and what type of change
should be implemented?

It has been suggested that judges are best qualified to appraise
arguments concerning the employment-at-will doctrine. 19s As a re-
sult of the cases arising under Title VII of the Civil Rights Act,
judges have become sensitized to the injustice of allowing employers
"to infringe on the important interest in employment on the arbi-
trary bases of race, sex, religion, national origin, or age."'199 Judges
understand that Title VII requires an employer to articulate a legiti-
mate, nondiscriminatory reason for discharges; therefore, these same
judges may require that a similar burden be imposed on an employer
who arbitrarily discharges an employee hired for an indefinite pe-
riod.2 The problem of inconsistent application of the employment-
at-will doctrine, it is argued, could thus be overcome through judicial
experience.201

While this approach may seem practical, problems arise with
such judicial creativity at the federal level. The Erie doctrine man-
dates that federal courts apply the appropriate state law, depending
upon the circumstances in a diversity action. 202 The fundamental
principle of Erie would be violated if a federal judge, applying the
law of a jurisdiction that had previously recognized no exceptions to
the employment-at-will doctrine, were to adopt an exception through
such judicial creativity.2° 3 Such an expansion of judicial activism
could result in an increase in judicial power at the federal level.2 °

This growth could, in turn, result in the decline in the use of state

(mandating employment of older persons based on their ability rather than their age,
and prohibiting arbitrary age discrimination in employment).

197. 42 U.S.C. §§ 2000e to 2000e-17 (1982) (prohibiting arbitrary discrimination in
employment based on race, color, religion, sex, or national origin).

198. Peck, supra note 26, at 29-30. "While most judges are not comparative law ex-
perts, they, more easily than legislators, may assure themselves that the American
rule is an anomaly in the law of industrialized and economically advanced nations."
Id. "Furthermore, judges may assure themselves that providing job security is not so
destructive of discipline that it will reduce efficiency of industry." Id. at 30.

199. Id. at 30.
200. Id.
201. Id.
202. See notes 73-85 and accompanying text supra.
203. Id.
204. See Thomas, The Erosion of Eri in the Federal Courts: Is State Loaw Losing

Ground?, 1977 B.Y.U. L. REv. 1, 2. The author notes that the overall percentage of
courts failing to follow Erie is approximately 23%. This ranges from a high of 35% for
the Tenth Circuit to a low of 10% for the Sixth Circuit. The Eighth Circuit has the
third highest incidence of failure to adhere to Erie, with 26%. These figures are based
on all the diversity cases heard in the year 1972. Subsequent research shows that the
percentages have dropped only slightly. Id. at 13-15.
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rules as rules of decision and in the establishment of supremacy of
federal law at the expense of state law.2 0 5

In light of this concern over federal judicial activism, state legis-
latures may be the appropriate forums in which to institute changes
in the employment-at-will doctrine. A state statute prohibiting dis-
charges in violation of statutorily-defined public policy would have
some advantages." Such a policy would provide certainty in the law
as to what constitutes a wrongful discharge,20 7 thereby putting em-
ployers on notice as to what constitutes wrongful discharges and
preventing employers from engaging in unintentional yet wrongful
acts.m Furthermore, a statutorily defined public policy exception
would protect the interests of both parties in the employment rela-
tionship. Employers could continue to discharge at will except in sit-
uations where the employee asserts rights protected by the statute.2 ° 9

At the same time, employees, having defined protection based on
statutory and constitutional rights, would be given enhanced job
security.

21 0

Creating such a state statute, however, would not be without dif-
ficulties. Any adaptation would have to be compatible with existing
state laws controlling such things as unemployment benefits, work-
ers' compensation, and the like.211 Additional legislation and funding
would be needed for states lacking arbitration statutes and agen-
cies212 if these procedures were to be part of the decision making pro-
cess. Furthermore, with each individual state drafting its own public
policy exceptions, the chance for inconsistencies would still exist.

Perhaps a more uniform alternative would be to embody the pro-
tection against wrongful discharge in a federal statute. The idea of a
federal discharge proscription statute is not a novel one. Congress al-
ready has enacted legislation, such as the National Labor Relations
Act,2 13 Title VII of the Civil Rights Act of 1964,214 and the Age Dis-

205. Id. at 12.
206. See Note, supra note 1, at 807-08.
207. Id. at 807.
208. Id. The author differentiates the public policy standard, the just cause stan-

dard, and the good faith and fair dealing standard, stating that the latter two excep-
tions provide no guidance as to what would constitute a wrongful discharge. Without a
statutorily defined public policy, the determination of the distinction between what is
a just or unjust dismissal is left to the discretion of the trier of fact. Id.

209. Id. at 808. Once again, the statutorily defined public policy standard would
not interfere with the employer's management rights, whereas the just cause or good
faith and fair dealing standards replace the employer's business judgment with that of
the courts. Id.

210. Id.
211. Summers, Individual Protection Against Unjust DismissaL Time for a Stat-

ute, 62 VA. L. REv. 481, 531 (1976).
212. Id.
213. 29 U.S.C. §§ 151-169 (1982).
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crimination in Employment Act of 1967, all concerning proscriptions
on employment discharge.215 At least one commentator has gone so
far as to draft a statutory proposal.2 16 This proposal is patterned af-
ter existing federal statutes and provides for the discharge proscrip-
tion,2 17 the proper filing period,218 and a conciliation proposal.2 19

Further, the proposal specifically states that "[n]othing under this
Act shall effect the jurisdiction of any division or agency of any state
or local government performing similar functions with respect to an
alleged violation of this Act,"220 thereby affording the plaintiff the
benefit of filing claims at both state and federal levels. Finally, the
proposal includes sections on both preliminary22 1 and final relief.222

CONCLUSION

The employment-at-will doctrine has undergone significant
change. Several exceptions to the basic doctrine have been adopted
to protect employees from unjust dismissal. Within the states in the
Eighth Circuit, application of the doctrine varies considerably. This
inconsistency in application has posed problems for the Eighth Cir-
cuit given the dictates of the Erie doctrine.

Such confusion can be seen in the Eighth Circuit's recent deci-
sion in Lucas v. Brown & Root. Further confusion will result unless
the employment-at-will doctrine and its exceptions are applied uni-
formly. Such uniformity will not come about as long as each state's
legislature or judiciary adopts different exceptions to the rule. The
solution may be in federal discharge proscription legislation. This
method would help ensure consistent application of the employment-
at-will doctrine, would remove the confusion with which circuit

214. 42 U.S.C. §§ 2000e to 2000e-17 (1982).
215. 29 U.S.C. §§ 621-634 (1982).
216. Jenkins, Federal Legislative Exceptions to the At-Will Doctrine: Proposed

Statutory Protection for Discharges Violative of Public Policy, 47 ALB. L. REV. 466,
513-24 (1983).

217. Id. at 514-15. The proposal would make it unlawful for any employer engaged
in interstate commerce to discharge an employee for testifying in any manner in an
investigation of the federal or state government, for refusing to violate a federal or
state law, or for pursuing a remedy granted to him as an employee. Id.

218. Id. at 515-16. The proposal says the plaintiff must file a complaint alleging a
violation of the Act within 120 days after the violation occurred. Id.

219. Id. at 516-17. Before the suit goes to trial, an attempt will first be made to
gain voluntary elimination of the alleged violation by means of conciliation. Id.

220. Id. at 517-18. This section merely means that the proposal is not intended to
preempt any existing state or local law. Id.

221. Id. at 521.
222. Id. at 522.
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courts must now contend, and, most importantly, would protect the
interests of both parties in the employment relationship.

Christopher Tjaden--'86


