
1161

CORPORATIONS

UNITED STATES v. MISSOURI VALLEY CONSTRUCTION CO.-
ALTERNATIVE SENTENCING OF CORPORATIONS

REEVALUATED

INTRODUCTION

In 1983, United States v. William Anderson Co.' was noted in
this journal2 as a landmark case in the area of corporate sentencing.3

The imposition of novel probation conditions on corporate defendants
was viewed with approval in light of the difficulties inherent in sen-
tencing corporations. 4 It was suggested that Anderson would allow
the criminal justice system more flexibility to devise appropriate
sanctions for corporate defendants.5

On August 22, 1984, the Eighth Circuit Court of Appeals decided
United States v. Missouri Valley Construction Co. 6 which overruled
Anderson "insofar as it authorizes the district courts to direct a de-
fendant, as a condition of probation, to pay money to entities which
did not suffer actual damages or loss resulting from defendant's of-
fense.' '7 Thus, the Eighth Circuit, by placing limitations on the dis-
trict courts' discretion to provide conditions of probation in corporate
sanctioning,8 espouses diminished flexibility in devising appropriate
corporate sanctions.9

This Note examines the evolution of alternative sentencing and
its reliance upon the Federal Probation Act (the Act)' 0 as the frame-
work for the current controversy concerning the breadth of authority
and discretion available to district courts in the area of corporate
sanctioning. It is suggested that the sentence at issue in Missouri
Valley was properly reversed because there was no connection be-
tween the corporate defendant and the community organization it
was ordered to pay" and that the sentence in Anderson was distin-
guishable because a connection existed between the corporation and

1. 698 F.2d 911 (8th Cir. 1982).
2. Note, United States v. William Anderson Co.: "Crime in the Suites" Alterna-

tive Sentencing of Corporate Defendants, 16 CREIGHTON L. REv. 1025 (1983).
3. Id. at 1025.
4. Id. at 1041-44.
5. Id. at 1044.
6. 741 F.2d 1542 (8th Cir. 1984).
7. Id. at 1544.
8. Anderson, 698 F.2d at 913.
9. Missouri Valley, 741 F.2d at 1544.

10. Codified at 18 U.S.C. § 3651 (1982).
11. 741 F.2d at 1550.
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the community organization created by the personal service work of
the corporate employees.12 Thus, the decision in Anderson should
not have been partially overruled.

The district courts of the Eighth Circuit may continue to adopt to
the changing demands of corporate sentencing if the decision in Mis-
souri Valley is given a narrow reading. This would allow the courts
broad discretion to impose conditions of probation designed to deter
future misconduct and to protect the public by forbidding corporate
probationary payments to nonaggrieved parties only when there is no
connection between the payment of money by the corporation and
the personal service work of its officers.

FACTS AND HOLDING

Missouri Valley Construction Company (Missouri Valley) and its
parent company, Kiewit & Sons, were charged in December of 1981
with two violations of the Sherman Act.' 3 Missouri Valley agreed to
plead guilty to a two-count indictment under a plea agreement.14

The government, in return, agreed to drop similar charges against
Missouri Valley, Kiewit, and all subsidiaries, affiliates, and employees
in a three state area.'5 In addition, the government agreed to recom-
mend a "total" fine of $1,000,000.16

Missouri Valley entered a plea of guilty on January 14, 1982, in
accordance with the plea agreement.'7 At sentencing, however, the
district court rejected the recommended sentence and instead im-
posed the maximum penalty of $1,000,000 on each count.' 8 Missouri
Valley appealed from this penalty, contending the sentence should be
vacated because the district court had failed to instruct the company
that its guilty plea could not be withdrawn should the court reject
the recommended sentence. 19 The court of appeals ruled that failure

12. 698 F.2d at 913.
13. 741 F.2d at 1544. The alleged violations included conspiracy to rig bids and to

manipulate the allocations of highway construction contracts. Id. See 15 U.S.C. § 1
(1976).

14. 741 F.2d at 1544.
15. Id. The agreement also contained the guilty pleas of two corporate employees.

Those convictions were not appealed. Id.
16. Id. The statute authorized a maximum fine of $1,000,000 on each count. Id.
17. Id.
18. Id.
19. Id. This instruction is required by FED. R. CRIM. P. 11(e)(2). This rule is

designed to regulate the plea bargaining process and to eliminate at least some of its
abuses. See ii (Historical Note (B)); United States v. Scharf, 551 F.2d 1124, 1129 (8th
Cir. 1977).

Some courts have interpreted this rule as requiring strict compliance with its
terms. See United States v. Riegelsperger, 646 F.2d 1235, 1237 (8th Cir. 1981) (trial
court had duty to inform defendant, on record, that court was not bound by terms of
plea agreement). Others courts, however, deemed substantial compliance sufficient.
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to instruct a defendant of the consequences of a guilty plea given in
conjunction with a plea agreement, as required by Federal Rule of
Criminal Procedure 11(e)(2), was reversible error.20 The sentence
was vacated and the case remanded.21

While awaiting the ruling on its procedural appeal, Missouri Val-
ley made two motions for sentence reduction. 22 The first motion, to
reduce the fine,23 was denied.24 The second motion proposed an al-
ternative sentence in place of the original fine to consist of a $100,000
fine plus probation.25 As a condition of probation, Missouri Valley
would contribute $1.4 million to the University of Nebraska Founda-
tion to endow a chair in ethics or to fund an addition to the engineer-
ing department and set up a permanent program of seminars on
ethics in business and engineering.26

While the second motion was pending, a three-judge panel of the
Eighth Circuit affirmed an alternative sentence imposed by the dis-
trict court on a corporate defendant in Anderson.27 The "alternative
sentence" provided for a suspension of part of the corporation's fine
and the payment of that suspended portion to various community
service organizations. 28 The corporation's officers were ordered to
perform service work for those organizations and to contribute a part
of their fines as well.29 The contributions by the corporation and the

See United States v. Scharf, 551 F.2d at 1129 (court must inquire into the existence of
the plea bargain and its terms).

20. Missouri Valley, 704 F.2d 1026, 1034 (8th Cir. 1983). This decision is consistent
with earlier Eighth Circuit decisions and reflects the prevailing view that strict compli-
ance with FED. R. CmiM. P. 11(e)(2) is necessary to regulate the plea bargaining pro-
cess. United States v. Cody, 438 F.2d 287, 289 (8th Cir. 1971) (substantial compliance is
not enough). See also United States v. Riegelsperger, 646 F.2d 1235, 1237 (8th Cir.
1981); United States v. Dayton, 604 F.2d 931, 938 (5th Cir. 1979) (best practice is for the
judge to tell the defendant the ramifications of the rule, but it is sufficient if the judge
is directly involved in the inquiry). Contia United States v. Lambros, 544 F.2d 962, 966
(8th Cir. 1976) (the possibility of enhanced punishment is a collateral rather than di-
rect consequence of the guilty plea; thus, the court is not obligated to explain the
possibilities).

21. 704 F.2d at 1034.
22. 741 F.2d at 1545.
23. Id. Missouri Valley based the request for reduction on FED. R. CRiM. P. 35

and argued that other companies had received substantially lower fines. Id.
24. 704 F.2d at 1030. The court commented that under the facts of the case, the

maximum fine was justified. Id. at 1030 n.5.
25. 741 F.2d at 1545. Missouri Valley asserted that "alternative sentencing" for

other corporate defendants had already been approved and, therefore, it sought similar
treatment. Id.

26. Id. The University of Nebraska Foundation was chosen to receive the contri-
bution because of its long and close association with Missouri Valley's parent company,
Peter Kiewit & Sons. Id.

27. 698 F.2d 911, 915 (8th Cir. 1982).
28. Id. at 912.
29. Id. at 911; see also Missouri Valley, 741 F.2d at 1550 (approving imposition of

community service work as a condition of probation for corporate officers).
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officers would fund projects to be performed by the officers.3 0

In light of the Anderson ruling, the district court resentenced
Missouri Valley using the alternative sentence proposed by the com-
pany in its second motion as a model.3 ' The maximum penalty of
$1,000,000 on each count was again imposed, all except $325,000 of the
fine was suspended, and the corporation was placed on probation for
five years.32 As a condition of probation, Missouri Valley was or-
dered to contribute $1,475,000 to the University of Nebraska Founda-
tion to endow a chair in ethics.33

The court stated that the chair was to remain anonymous and
apart from any connection with Missouri Valley, Kiewit & Sons, all
of its subsidiaries, and all past or present officers. 34 The corporation
could not be involved in the administration of the chair, and the con-
tribution was to be treated as a criminal penalty for tax purposes.35

The government challenged the probationary condition of pay-
ment to the University of Nebraska Foundation.36 The case was as-
signed to a three-judge panel which requested that the case be heard
en banc.

37

There were several reasons for this request. The first reason was
the need to address a conflict between the Eighth and Tenth Circuits
caused by the Anderson decision. 38 In addition, an appeal was pend-
ing in the Fourth Circuit in which a district court had relied on An-
derson when it ordered a corporation to contribute money to a
community service organization as a condition of probation.3 9 Fi-
nally, because the sentence to be vacated in Missouri Valley was sim-
ilar to the sentence approved in Anderson, the vitality of Anderson

30. 698 F.2d at 911-12.
31. Missouri Valley, 741 F.2d at 1545.
32. Id. See text at notes 57 and 58 infra.
33. Id. A third proposal submitted by Missouri Valley was rejected by the court.

Id. at 1545 n.3. That proposal suggested a $100,000 fine, a $700,000 contribution to the
University of Nebraska Foundation, and a $350,000 contribution to Crime and Commu-
nity, Inc. Id. The Crime and Community, Inc., organization was instrumental in the
development of alternative sentences in earlier bid-rigging cases. Id.

34. Id.
35. Id. at 1545-46. This stipulation would prevent Missouri Valley from deducting

the contribution as either a deductible trade or business expense or a charitable contri-
bution. Id. at 1546 n.4.

36. Id. at 1546.
37. Id.
38. The Anderson decision conflicted with several decisions from the Tenth Cir-

cuit: United States v. Prescon Corp., 695 F.2d 1236, 1243 (10th Cir. 1982) (payment of
fines to community service organizations not directly harmed by the offense for which
conviction was had did not constitute restitution or reparation to aggrieved parties
within the meaning of 18 U.S.C. § 3651); United States v. Clovis Retail Liquor Dealers
Trade Ass'n, 540 F.2d 1389, 1390 (10th Cir. 1976).

39. United States v. Wright Contracting Co., 563 F. Supp. 213, 215 (D. Md. 1983);
rev'd, 728 F.2d 648 (4th Cir. 1984).
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was called into question.4°

The court of appeals vacated the sentence in Missouri Valley and
remanded the case.4 1 The court held that while the district court had
considerable discretion in resentencing Missouri Valley, including
placing it on probation, the court could not order, as a condition of
probation, the payment of money to the University of Nebraska
Foundation. 42 The court was unanimous in holding that this sen-
tence and conditions of probation did not meet the statutory require-
ments of the Act.43

Second, the court held that Anderson was partially overruled.44

The majority stated that the Act did not authorize district courts to
order a corporation, as a condition of probation, to contribute money
to a nonaggrieved charitable organization.45 The use of corporate
probation, however, was approved.46 The decision also affirmed the
district courts' authority to order individual defendants to perform
community service work and to order corporate defendants to pro-
vide educational activities for their employees or the public.47

The decision to partially overrule Anderson was not unanimous;
two judges filed opinions which dissented from that part of the deci-
sion.4s These judges contended that district courts must be given
broad discretion to sanction corporate defendants.49 The dissenters
rejected the majority's strict construction of the Act.5° Judge Gibson
posited that the broad language in the Act, which provides that a de-
fendant can be placed on probation upon such terms and conditions
as the court deems best, it was not restricted by the three monetary

40. 741 F.2d at 1546. The government was allowed to file a supplemental brief
urging the court to overrule Andemon. Id.

41. Id. at 1550-51.
42. Id. The Foundation was not an aggrieved party within the meaning of the fed-

eral probation act. Id. at 1549. It had not suffered actual damage or loss as a result of
Missouri Valley's bid-rigging violations. Id. Further, the amount of the contribution
was not related in any way to the harm caused by the violations. Id.

43. rd. The majority opinion represented the view of six judges. Id. Two of the
judges wrote separate opinions which concurred with the decision to vacate the sen-
tence. Id.

44. rd. at 1544.
45. Id. An organization which does not suffer actual loss as a result of the defend-

ant's criminal offense is not an aggrieved party within the meaning of 18 U.S.C. § 3651.
Id. at 1549.

46. Id. at 1550.
47. Id.
48. See id. at 1551 (Heaney, J., concurring and dissenting); id. at 1553 (Gibson, J.,

concurring and dissenting).
49. Id. at 1551 (Heaney, J., concurring and dissenting); id. at 1554 (Gibson, J., con-

curring and dissenting).
50. Id. at 1551 (Heaney, J., concurring and dissenting); id. at 1554 (Gibson, J., con-

curring and dissenting).
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provisions set forth in the Act.51 In his view, the three enumerated
provisions were examples of permissible conditions of probation
rather than the only permissible monetary conditions of probation.52

BACKGROUND

Missouri Valley is a benchmark case in the Eighth Circuit. It ap-
proves of the use of corporate probation and the imposition of alter-
native sentences. 53 Further, it limits trial court discretion when
ordering conditions of probation by apparently restricting the imposi-
tion of monetary payments to the enumerated monetary provisions of
the Act.54 Thus, the Eighth Circuit has aligned itself with several
other circuits in strictly construing the language of the Actm5 and has
retreated from a broader interpretation of the Act which allows mon-
etary payments not specifically enumerated in the Act in certain situ-
ations.M An analysis of the development of the Act provides a
framework for this controversy of interpretation.

The Federal Probation Act

The Act contains general language which indicates that trial
courts have broad discretion in ordering probation:

[W]hen satisfied that the ends of justice and the best interest
of the public as well as the defendant will be served thereby,
[the trial court] may suspend the imposition or execution of
sentence and place the defendant on probation for such pe-
riod and upon such terms and conditions as the court deems
best.

5 7

The Act also contains specific language setting forth three per-
missible monetary payments which may be ordered as conditions of
probation:

The defendant:
May be required to pay a fine in one or several sums, and
May be required to make restitution or reparation to ag-
grieved parties for actual damages or loss caused by the of-
fense for which conviction was had; and
May be required to provide for support of any persons, for

51. Id. at 1554 (Gibson, J., concurring and dissenting).
52. Id.
53. Id. at 1550-51.
54. For the text of the three enumerated monetary provisions, see text at note 58

infra.
55. See, e.g., United States v. Wright Contracting Co., 728 F.2d 648 (4th Cir. 1984);

United States v. Prescon Corp., 695 F.2d 1236 (10th Cir. 1982); United States v. Clovis
Retail Liquor Trade Ass'n, 540 F.2d 1389 (10th Cir. 1976).

56. Anderson, 698 F.2d at 913.
57. 18 U.S.C. § 3651 (1982).
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whose support he is legally responsible.m
A general rule of statutory construction provides that when a

statute contains both general and specific language, the specific lan-
guage governs.59 By applying this rule to the Act, the specific lan-
guage of the three monetary provisions restricts the broad discretion
indicated by the general language.6° If such a construction is not ap-
plied, a less restrictive interpretation would result. Much of the
evolution of the Act has been shaped by the controversy over its cor-
rect interpretation.

The Evolution of the Federal Probation Act

The power of state courts to suspend sentences and place defend-
ants on probation predates the power of federal courts to do so and
has several sources.61 Some states found a power to suspend
sentences in the common law and recognized primitive forms of pro-
bation as within the discretion of a court.62 Other states viewed the
suspension of sentences as an inherent power of the court, derived
from its general power to settle disputes and impose punishment.63

In most of the states, however, legislation expressly granted the
power to suspend sentences."

The federal courts had no power to suspend sentences in the ab-
sence of legislative authorization."s The United States Supreme
Court has indicated that to allow the federal courts this power would
be contrary to a Constitution which places the federal courts under
legislative control.6 Thus, until Congress provided legislation, the
federal courts were prohibited from suspending sentences. 67

Legislative authority was not forthcoming until the Federal Pro-
bation Act was passed in 1925.68 The purpose of the Act was to con-
tribute to the proper and uniform administration of criminal justice
and to empower the courts with greater latitude in determining ap-

58. Id.
59. Karrell v. United States, 181 F.2d 981, 986-87 (9th Or.), cert denied, 340 U.S.

891 (1950).
60. Id.
61. The first state probation act was enacted by Massachusetts in 1878. 1878 Mass.

Acts. ch. 198. HInk, The Application of Constitutional Standards to Probation, 29 U.
Cm. L. REV. 483, 486 n.4 (1962).

62. Hink, supra note 61, at 486; see also Ex parte United States, 242 U.S. 27, 42-45
(1916); Note, supra note 2, at 1031.

63. Aultman, The Probation & Parole Act of 1956, 29 Miss. LJ. 76, 76 (1958); Ex
parte United States, 242 U.S. at 41-42.

64. Note, supra note 2, at 1031 n.70.
65. Id. at 52.
66. Id. at 51.
67. Id. at 52.
68. Codified at 18 U.S.C. § 3651 (1982).
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propriate criminal penalties. 69 The Act rapidly became an important
tool for the federal courts.7 °

The Act contains language which gives courts broad discretion to
place defendants on probation in lieu of a fine or imprisonment, ex-
cluding a sentence of life imprisonment or the death penalty.71 The
Act also contains three provisions which describe permissible mone-
tary payments.72 While the language of the Act appears to be quite
straightforward, it has engendered some controversy. The initial de-
bate centers on the breadth of discretion granted to the sentencing
court.73 It seems that broad discretion is granted through the words
"the defendant may be placed on probation for such period and upon
such terms and conditions as the court deems best. '74 More specific
language is then used to set out three permissible monetary
payments.

75

This language has been strictly construed by applying the princi-
ple of statutory construction that, when a statute contains both gen-
eral and specific language, the specific language governs the
general.76 This strict construction of the Act has been used by courts
which have held that while the sentencing court has broad discretion

69. Comment, Criminal Law-The Application of The Federal Probation Act to
the Corporate Entity, United States v. Atlantic Rickfield, 3 U. BALT. L. REV. 294, 297
(1974) (citing 18 U.S.C. §§ 3651-56 (1970)).

70. HInk, supro note 61, at 486. In 1950, probation was ordered in approximately
40% of all federal criminal cases in California. Id.

71. 18 U.S.C. § 3651 (1982); United States v. Berger, 145 F.2d 888, 891 (2d Cir.
1944) (individuals whose crimes not punishable by life imprisonment or death are eligi-
ble for probation).

72. For the text of the three provisions, see text at note 58 supra. The provisions
include: 1) fines paid to the government; 2) restitution or reparation to the party
harmed or suffering actual loss from the offense; and 3) payments for support to a per-
son the defendant is legally obligated to support.

73. Comment, supra note 69, at 296-97. See notes 59-60 and accompanying text
supra.

74. 18 U.S.C. § 3651 (1982). There is support for the exercise of broad discretion
by the court. To paraphrase the probation statute itself, the trial court has wide dis-
cretion to suspend a sentence when satisfied that the ends of justice and the best inter-
ests of the public, as well as those of the defendant, are served. The United States
Supreme Court has ruled that a court has broad discretion to impose such conditions
as it sees fit. See Burns v. United States, 287 U.S. 216, 222-23 (1932). See also United
States v. McMichael, 699 F.2d 193, 194 (4th Cir. 1983); United States v. Lowe, 654 F.2d
562, 567 (9th Cir. 1981); United States v. Arthur, 602 F.2d 660, 664 (4th Cir. 1979);
United States v. Baker, 429 F.2d 1344, 1347 (7th Cr. 1970) (broad discretion integral to
the effective disposition of post-conviction treatment of the defendant); Riggs v. United
States, 14 F.2d 5, 9 (4th Cir. 1926) (much latitude given to the sentencing judge).

75. See notes 57 and 58 supra.
76. Karrell v. United States, 181 F.2d 981, 986-87 (9th Cr. 1950) (familiar rule of

statutory construction that a specific provision will govern); United States v. Follette,
32 F. Supp. 953, 954 (E.D. Pa. 1940) (general language limited by later specific
provision).
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to place a defendant on probation, such discretion is not unlimited.77

The courts are thereby restricted, when ordering monetary pay-
ments, to the provisions set forth in the Act.78

Further, a payment which does fall within one of those three cat-
egories must be within the meaning of the provision to avoid reversal
on appeal as an abuse of discretion.79 The first provision, which
states that a defendant "may be required to pay a fine," requires a
payment to the government.8s Similarly, the third provision allows a
court to order payments for support only when the defendant is le-
gally obligated to provide it.8 '

The most problematic provision is that which allows payment by
the defendant for "restitution or reparation to aggrieved parties for
actual damages or loss caused by the offense for which conviction was
had."8 2 Courts have generally chosen to define narrowly the bounda-
ries of discretion in this area.83 Thus, monetary payments can be or-
dered only to a party actually and directly harmed by the offense.s 4 It
is not enough that the party was indirectly harmed;s5 consequently, a
court cannot order a defendant to reimburse the government for the
cost of a court-appointed counsel because the harm to the govern-
ment was only an indirect result of the offense.so Further payments
are generally limited to the amount of damages caused by the acts for
which the defendant was convicted.8 7 An exception to this rule is

77. Wright Contracting, 728 F.2d at 653 (court could order payment to persons ac-
tually aggrieved by the offense for which conviction was had); Prescon Corp., 695 F.2d
at 1242 (payment of money to a nonaggrieved party not within the meaning of the
Act); Karrell, 181 F.2d at 987 (defendant may be ordered to pay only persons aggrieved
by acts charged in the counts for which conviction was had).

78. Seeid.
79. Wright Contracting, 728 F.2d at 653 (standard of review of conditions of pro-

bation is abuse of discretion). McMichael, 699 F.2d at 1985; United States v. Lambros,
544 F.2d 962, 967 (8th Cir. 1976); United States v. Nu-Triumph, Inc., 500 F.2d 594, 596
(9th Cir. 1974); United States v. Alarik, 439 F.2d 1349, 1351 (8th Cir. 1971).

80. 18 U.S.C. § 3651 (1982) (for text of this section, see text at note 58 supra).
81. Id.
82. Id.
83. Missouri Valley, 741 F.2d at 1547.
84. See cases cited at note 76 supra.
85. United States v. Jimenez, 600 F.2d 1172, 1174 (5th Cir.), cert denied, 444 U.S.

903 (1979) (court could not order defendant to pay cost of court-appointed counsel).
86. Id. See also United States v. Vaughn, 636 F.2d 921, 922 (4th Cir. 1980) (court

not authorized to require defendant to pay expenses of government investigation lead-
ing to defendant's indictment). Contra United States v. Santarpio, 560 F.2d 448, 455
(1st Cir. 1977) (payment of expense permissible, but contingent upon ability to pay).

87. United States v. Taylor, 305 F.2d 183, 187 (4th Cir. 1962) (restitution limited to
the amount of the offense for which conviction was had); Karrell, 181 F.2d at 986
(holding that the specific language of the act limits the payment of money to the ag-
grieved parties only); Follette, 32 F. Supp. at 954 (restitution limited to amount in con-
viction).

Several standards to test the amount assessed to a defendant were advanced in
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recognized when the defendant plea bargains and agrees to pay an
amount larger than the one included in the offense.ss

Not every decision has interpreted the Act so strictly. In United
States v. Fultz,8 9 for example, the court viewed the Act as authorizing
the trial court to place a defendant on probation upon such condi-
tions as the court deems necessary and proper.90 In Burns v. United
States,91 the United States Supreme Court held that the trial courts
have broad discretion to order probation. The Supreme Court found
no limiting requirements in the Act but stated that the conditions of
probation should serve justice, the public, and the defendant.92 Simi-
larly, several courts have noted that the three monetary provisions
listed in the act are not exclusive.9 3

In addition to the limitations on judicial discretion created by
statutory interpretation, judicial restrictions have evolved which are
now generally accepted. 94 The primary restriction which has devel-
oped is the requirement of reasonable treatment of the defendant
and the protection of society.95 The conditions of probation must be
tied to the offense in "some way" to meet the reasonableness test.96

While broad discretion is allowed by the reasonableness require-
ment, it is not without boundry. In United States v. Consuelo-Gonza-
lez,97 the trial court directed the defendant to consent to a search of
her person or property at any time by any law enforcement officer as
a condition of probation.9" The court found this condition was not
reasonably related to the treatment of the defendant and the protec-
tion of the public and thus vacated the sentence.9

The test of reasonableness has also applied when conditions of

United States v. McLaughlin, 512 F. Supp. 907, 910-12 (D. Md. 1981). These included
the certainty of loss, proof that the defendant was responsible for the loss, and the con-
sent of the defendant to the payment. Id.

88. United States v. Landay, 513 F.2d 306, 308 (5th Cir. 1975).
89. 482 F.2d 1 (8th Cir. 1973).
90. Id. at 4.
91. 287 U.S. 216, 220 (1932).
92. Id. at 220-21.
93. United States v. Vaughn, 636 F.2d 921, 923 (4th Cir. 1980); United States v.

Tonry, 605 F.2d 144, 147 (5th Cir. 1979); United States v. Fultz, 482 F.2d 1, 4 (8th Cir.
1973).

94. Comment, supra note 69, at 299.
95. Porth v. Templar, 453 F.2d 330, 333 (10th Cir. 1971).
96. Id. See also United States v. Pastore, 537 F.2d 675, 681 (2d Cir. 1976) (sentenc-

ing court has broad discretion in imposing conditions of probation as long as the condi-
tions are reasonably related); Malone v. United States, 502 F.2d 554, 556 (9th Cir. 1974),
cert. denied, 419 U.S. 1124 (1975) (reasonable nexus required between the conditions of
probation and the goals of probation).

97. 521 F.2d 259 (9th Cir. 1975).
98. Id. at 262.
99. Id. at 264.
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probation infringe on constitutionally protected rights.1° ° It is well-
settled that a condition of probation may infringe upon a constitu-
tionally protected right so long as that infringement has a reasonable
nexus with the offense and is not unnecessarily harsh.1 1 Courts
have imposed such conditions when necessary to promote the reha-
bilitation of the defendant and the protection of society.'0 2 The
Ninth Circuit, for example, ordered an individual defendant con-
victed of terrorist activities to cease the organization of and participa-
tion in IRA activities.' 0 3 These restrictions on the defendant's first
amendment right of association were necessary to prevent future
criminal activity and to protect the public.1 4

A similar sentence was upheld in United States v. Lowe.'0 5 Sev-
eral defendants were convicted and sentenced for unlawful activities
at a naval base.10 Depending upon the individuals' prior records, the
trial court suspended their sentences and placed them on probation
for varying terms.I 07 As a condition of probation, the defendants
were forbidden to come within 250 feet of the base.'0 s In affirming,
the court of appeals noted that the restriction on fundamental rights
was permissible so long as the conditions are "designed to meet the
ends. of the rehabilitation of the defendant and the protection of the
public." 1' 9

These constitutional restrictions have been imposed against cor-
porate defendants as well as individuals. In the leading case, United
States v. Nu-Triumph, Inc.,110 the court ordered the defendant to dis-
continue distribution of printed material which, although sexually-
oriented, was presumed to be protected under the first amendment
although the defendant had been convicted of distributing pornogra-
phy.111 The sentence was upheld on appeal as being a permissible in-
fringement on the first amendment because it was reasonably related
to the offense and was within the discretion of the court." 2

It is generally accepted that conditions of probation cannot be

100. Comment, supra note 69, at 299.
101. Malone, 502 F.2d at 556 (restriction of constitutional rights is permissible "if

reasonably necessary to accomplish the essential needs of the state and public order").
See also United States v. Consuelo-Gonzales, 521 F.2d 259 (9th Cir. 1975).

102. Malone, 502 F.2d at 556.
103. Id. at 556-57.
104. Id. at 556.
105. 654 F.2d 562 (9th Cir. 1981).
106. Id. at 564.
107. Id.
108. Id. at 567.
109. Id.
110. 500 F.2d 594 (9th Cir. 1974).
111. Id. at 595-96.
112. Id. at 596.
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vague or uncertain."l 3 Finally, probation must be limited to the max-
imum length of imprisonment set forth in the applicable criminal
penalty but cannot exceed five years." 4

In summary, the broad discretion granted to the courts by the
Act since its inception in 1925 has been narrowed by a strict construc-
tion of the language of the Act as well as judicially imposed stan-
dards of fairness." 5 In extending the reach of the Act to
corporations, many of these limitations have been applied." 6

The Application of the Federal Probation Act to Corporations

Because a corporation cannot be imprisoned, the traditional view
held that the only permissible sanction for a corporate defendant was
a fine." 7 While probation can be granted in lieu of a fine,"18 it was
not until United States v. Atlantic Richfield Co.," 9 (Arco) that a cor-
poration was placed on probation in lieu of the statutory fine.12

In Arco, the corporate defendant pleaded noo contendere to
charges of discharging refuse into navigable waters in violation of the
Rivers and Harbors Act of 1899.121 The government argued that the
statutory penalty was an inadequate means of effecting future com-
pliance with the Act.'2 2 The district court suspended the fine and
placed the defendant on probation for six months.123 The defendant
corporation was required, as a condition of probation, to set up within
forty-five days a program to handle the oil spill.124 If the corporation
failed to do so, a Special Probation Officer would be appointed to act
as a Trustee under the supervision of the court until compliance was
effected.125 Arco appealed the sentence, contending that corporations
were not included within the meaning of the Act, that the terms of
probation imposed were not authorized by the statute, and that it

113. United States v. Seest, 631 F.2d 107, 110 (8th Cir. 1980). See also United States
v. Dane, 570 F.2d 840, 843 (9th Cir. 1977) (probationary terms cannot be vague or un-
certain). Contra United States v. Koppelman, 53 F. Supp. 499, 500 (M.D. Pa. 1943)
(condition of probation need not be specified in the sentence).

114. 18 U.S.C. § 3651 (1982). See also United States v. Cohen, 617 F.2d 56, 59 (4th
Cir. 1980) (probation cannot exceed the statutory maximum for the offense).

115. See notes 108-110 supra.
116. See text at note 109 supra.
117. See note 5 and accompanying text supra.
118. United States v. Berger, 145 F.2d 888, 890 (2d Cir. 1944).
119. 465 F.2d 58 (7th Cir. 1972).
120. Comment, supra note 69, at 294.
121. 465 F.2d at 59.
122. Id. at 60. The statutory sentence consisted of a fine of not less than $500 and

not greater than $2,500, pursuant to 33 U.S.C. § 411 (1964). rd.
123. Id. at 59.
124. Id.
125. Id.
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could not be placed on probation unless it consented.12

The court of appeals for the Seventh Circuit held that the Act
authorized the district courts to place corporations on probation.2m
The court rejected Arco's argument that corporations are not in-
cluded within the Act.128 The decision noted that the language of
several provisions in the federal criminal code expressly included
corporations.'2 9 Further, the Act allowed probation to be imposed in
lieu of a fine.130 The court commented that similar treatment was
accorded to individual defendants and appeared to be suitable for cor-
porations as well.' 3 '

Although the court of appeals approved the use of probation for
corporations, it reversed the sentence imposed by the district
court.

1 32 The court of appeals viewed the terms of probation as both
unreasonable and indefinite.'33 The court remanded the case without
indicating appropriate guidelines for the district court to follow in re-
sentencing.134 The court of appeals declined to address the issue of
whether the corporation could refuse probation.I'5 Thus, the power
to impose probation on a corporation was established, but the bound-
aries of a court's discretion in fashioning conditions of probation were
not defined.

The Arco decision opened the door to expanded notions of corpo-
rate sentencing under the federal criminal code. Similar reasoning
was used to support corporate probation in the Second Circuit in
United States v. J.C. Ehrlich Co.,'w where the district court of Mary-
land placed a corporation on probation for violating the Migratory
Bird Treaty Act.137

Soon after the Ehrlich decision, the Ninth Circuit placed a corpo-
ration on probation for violating state and federal obscenity laws.'Lw
As a condition of probation, the corporation was prohibited from dis-
tributing constitutionally protected, sexually-oriented magazines.'39

126. Id.
127. Id. at 61.
128. Id. (citing New York C. & H.R.R.R v. United States, 212 U.S. 481 (1909)).
129. Id. ("other provisions of the Criminal Code made it clear that the term 'de-

fendant' may include corporate parties").
130. 18 U.S.C. § 3651 (1982). See a/so text at note 71 supra.
131. 465 F.2d at 61.
132. Id.
133. Id.
134. Id.
135. Id. (finding it "unnecessary to decide whether or not the [corporation] has the

right to refuse probation and insist on the imposition of the [fine]").
136. 372 F. Supp. 768 (D. Md. 1974).
137. Id. at 769-70.
138. United States v. Nu-Triumph, Inc., 500 F.2d 594 (9th Cir. 1974).
139. Id. at 596. See text at notes 110-112 supra.
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The sentence was upheld on appeal.140 The sanction, although in-
fringing upon the defendant's first amendment rights, was found to
be appropriate for the type of offense committed by the
corporation.

141

In the decade between the Seventh Circuit's decision in Arco and
the Eight Circuit's decision in Anderson, those federal courts which
addressed the issue concluded that corporations may be placed on
probation.142 The use of probation gives the court more discretion to
sentence corporations by imposing an affirmative sanction designed
to encourage future compliance. 143 Thus, the Act has been construed
as applicable to corporations, thereby enabling trial courts to impose
probation coupled with special conditions as an alternative to fines.

Parameters of Judicial Discretion in Fashioning Alternative
Sentences

Although it now seems well-settled that corporations can be
placed on probation, the parameters of judicial discretion in fashion-
ing conditions of probation are controversial. Because there is no
separate probation act for corporations, the courts have looked to the
interpretation of the Act as applied to individual defendants for
guidance.

Most courts have construed the language of the Act as limiting
their discretion in ordering conditions of probation for individuals.144

These limitations have been applied to corporations to prohibit a sen-
tencing court from requiring a corporation to pay a fine in a manner
not expressly set out in the Act.14 5 The parameters of discretion are
thus clearly defined in these circuits by a strict construction of the
probation Act.

An example of this strict construction is United States v. Clovis
Retail Liquor Dealers Trade Association.14 There, corporate defend-
ants were sentenced to pay the maximum authorized fines for noo
contendere pleas entered on charges of violating the Sherman Act. 147

140. Id.
141. Id.
142. Project, Structural Crime and Institutional Rehabilitation: A New Approach

to Corporate Sentencing, 89 YALE L.J. 353, 368 (1979). See also United States v. Pres-
con Corp., 695 F.2d 1236 (10th Cir. 1982); United States v. Clovis Retail Liquor Trade
Ass'n, 540 F.2d 1389 (10th Cir. 1976); United States v. Nu-Triumph, Inc., 500 F.2d 594
(9th Cir. 1974); United States v. Atlantic Richfield Co., 465 F.2d 58 (7th Cir. 1972);
United States v. J.C. Erlich Co., 372 F. Supp. 768 (D. Md. 1974).

143. Comment, supra note 69, at 295.
144. Id. (citing 18 U.S.C. § 3651). See text at note 58 for the text of Act.
145. Id.
146. 540 F.2d 1389 (10th Cir. 1976).
147. Id. at 1389.
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The sentences were suspended and the defendants placed on proba-
tion with the condition that each defendant make specified payments
to a non-profit organization which educated the public about alcohol-
ism.14s The non-profit organization had no relationship to the de-
fendants, the criminal offenses, or the other conditions of
probation.

149

The Tenth Circuit reversed the sentence on appeal.15° Because
the non-profit organization was not an aggrieved party within the
meaning of the Act and the payment ordered was not equal to the
loss caused by the offense, the district court was found to have ex-
ceeded its authority in ordering the payments.' 5 ' The alternative
sentence was not within the narrow interpretation of the Act as rec-
ognized by the Tenth Circuit, so it was not within the discretion of
the court.152

Similar reasoning was employed by the Tenth Circuit six years
later in United States v. Prescon Corp.,15 where two corporations
were convicted and fined for several violations of the Sherman
Act.154 The trial court suspended the fines, placed the corporations
on probation, and ordered, as a condition of probation, the payment
of $125,000 to the district court for redistribution to community agen-
cies. 1as The community agencies were to be selected by the Chief
Probation Officer and approved by the district court.156

In vacating the sentence and remanding the case, the Tenth Cir-
cuit reiterated its position that there are definite parameters which
limit the court's discretion to order the payment of money as a condi-
tion of probation.157 Since the payment ordered to these community
agencies were not restitution or reparation to a party harmed by the
offense for which conviction was had, the district court had exceeded
its authority.1'8

The Fourth Circuit employed similar reasoning in United States
v. Wright Contracting Co.' 5 9 when it reversed an alternative sen-
tence imposed by a district court in Maryland.'6 °  A corporation,

148. Id. at 1390.
149. Id.
150. Id.
151. Id. at 1390-91.
152. See notes 83-88 and accompanying text supra.
153. 695 F.2d 1236 (10th Cir. 1982).
154. Id. at 1238.
155. Id.
156. Id.
157. Id. at 1242-44.
158. Id.
159. 728 F.2d 648 (4th Cir. 1984), rev'g 563 F. Supp. 213 (D. Md. 1983).
160. Id. at 649.
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charged with violating the Sherman Act, had been sentenced to pay a
fine of $400,000 within sixty days.' 16 The district court suspended all
but $50,000 of the fine and placed the defendant on probation for
three years on the condition that it make a substantial contribution
to a community service organization. 16 2 The district court character-
ized the sentence as a punishment designed to deter this corporate
defendant as well as other corporations from engaging in criminal ac-
tivity of this type.16 3

The decision was vacated on the ground that the district court
had exceeded its authority.' 64 The court of appeals held that because
the organization to which payments were ordered was not an ag-
grieved party, the sentence was not permitted under the Act.'6 Fur-
ther, the payment ordered did not represent the actual monetary loss
caused by the offense for which conviction was had.i 66 The Fourth
Circuit thereby joined the Tenth Circuit in a strict construction of
the Act, narrowly delineating the discretion of its district courts and
limiting discretion in sentencing corporations.

Not every court has strictly construed the Act. The Ninth Cir-
cuit, in United States v. Mitsubishi International Corp.,

6 7 affirmed a
more liberal alternative sentence and thereby granted its district
courts more discretion to impose alternative sentences. In that case,
a number of corporate defendants pleaded guilty to several violations
of the Elkins Act.'6 s The district court sentenced each corporation to
pay the maximum fine for each violation and then suspended all but
the statutory minimum fine on each count and placed each corpora-
tion on probation for three years.'6 9 As a condition of probation,
each defendant was required to loan an executive to the National Al-
liance for Business (NAB) for one year. 7 0 The executives would
serve on NAB's Community Alliance Program for Ex-Offenders.' 7 '

Additionally, each corporation was ordered to contribute $10,000 for
each count on which a gulity plea was entered as funding for the
program.1

7 2

In affirming, the Ninth Circuit stated that the district courts

161. 563 F. Supp. at 214.
162. Id. The community service organization provided services to the disadvan-

taged. Id.
163. Id.
164. 728 F.2d at 649.
165. Id.
166. Id.
167. 677 F.2d 758 (9th Cir. 1982).
168. Id. at 786.
169. rd.
170. Id. at 787.
171. Id.
172. Id.
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have broad discretion in setting probationary conditions limited only
by the requirement that the conditions be "designed to meet the ends
of rehabilitation and the protection of the public."' 7 3 The court ob-
served that the corporate defendants were free to reject probation
and instead pay the fines as ordered in the original sentence.174

The Eighth Circuit soon joined the Ninth Circuit in affirming
liberal alternative sentencing. In Anderson, several corporations and
corporate officers were convicted of Sherman Act violations.175 The
corporate officers were sentenced to pay fines, all or part of which
were to be suspended upon the performance of community service
work.176 The corporations were also sentenced to pay fines which
were to be suspended, in part, upon the payment of the suspended
amounts to the community service organizations as funding for the
work of their corporate officers. 77

A three-judge panel of the Eighth Circuit affirmed both alterna-
tive sentences.178 The panel viewed the payment of money to the or-
ganizations by the corporations as equivalent to the performance of
community service work by the corporate officers. 179 It noted that
the use of corporate funds was necessary in this case to make the
community service work of the corporate officers more useful and
beneficial and described the sentences as innovative and creative.'8 0

Thus, the circuits have evenly divided on the issue of judicial dis-
cretion in fashioning alternative sentences for corporations. It ap-
peared that the Eighth Circuit had extended unprecedented
flexibility to its district courts in dealing with corporate criminality,
such flexibility serving to create precedent for creative and useful
corporate sentencing.' 8 '

ANALYSIS

When the Eighth Circuit was asked to review the alterntive sen-
tence imposed in Missouri Valley, the court was faced with two con-

173. Id. at 788 (citing United States v. Lowe, 654 F.2d 562 (9th Cir. 1981) and
United States v. Atlantic Richfield Co., 465 F.2d 58 (7th Cir. 1972)).

174. Id. (citing United States v. Pierce, 561 F.2d 735, 788-89 (9th Cir. 1977), cert de-
nied, 435 U.S. 923 (1978)) (allowing defendants to refuse probation). Contra Cooper v.
United States, 91 F.2d 195, 196 (5th Cir. 1937) (defendant's probation an act of mercy
which could not be refused).

175. 698 F.2d at 911-12 (bid-rigging and interference with allocation of highway
construction contracts).

176. Id.
177. Id. at 912.
178. Id. at 915.
179. Id. at 912.
180. Id.
181. Note, supra note 2, at 1044.
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flicting views defining the parameters of authorized judicial
discretion in determining alternative sentences. In the Tenth Circuit
and the Fourth Circuits, the courts had maintained the traditional,
more conservative approach of strictly construing the federal proba-
tion Act.'8 2 This construction prohibited the district courts from or-
dering a corporation to pay money in any way not expressly
enumerated in the Act.'8 3

By contrast, the Ninth Circuit and the Eighth Circuit had
adopted a more liberal approach.I s 4 Under their approach, the dis-
trict courts have broad discretion in setting probationary condi-
tions,18 5 limited only by the requirement that the conditions be
designed to rehabilitate the defendant and protect the public.1s6 Both
circuits affirmed payments by a corporation to a nonaggrieved organi-
zation' 8 7 in cases where the contributions were used to fund the per-
sonal service work of corporate officers.1s s In addition, the Eighth
Circuit panel had commented that the payment to a community ser-
vice organization by a corporation was equivalent to the performance
of service work by its officers. 8 9

Thus, the Eighth Circuit in Missouri Valley was faced with a
choice between a broad approach advanced by an earlier case within
the circuit and the more conservative approach advocated by other
circuits. A majority of the court elected to adopt a strict construction
of the Act and overrule Anderson insofar as it allowed a district court
to order a corporate defendant to contribute money to an organiza-
tion not directly harmed by the corporation's criminal activity. 190

By this decision, the Eighth Circuit has aligned itself with sev-
eral other circuits which limit the discretion of the district court to
order a corporation to pay money as a condition of probation and has
retreated from its earlier, expanded notion of broad discretion.191

Now only one circuit affords the sentencing court broad discretion to

182. United States v. Wright Contracting Co., 728 F.2d 1459 (4th Cir. 1984); United
States v. Prescon Corp., 695 F.2d 1236 (10th Cir. 1982); United States v. Clovis Retail
Liquor Dealers Trade Ass'n, 540 F.2d 1389 (10th Cr. 1976).

183. See text at notes 185-206 infra.
184. United States v. William Anderson Co., 698 F.2d 911 (8th Cir. 1982) (partially

overruled by Missouri Valley; see text at note 229 infra); United States v. Mitsubishi
Int'l Corp., 677 F.2d 785 (9th Cir. 1982); United States v. Lowe, 654 F.2d 562 (9th Cir.
1981).

185. See notes 207-214 and accompanying text infra.
186. See note 213 and accompanying text iiuft.
187. See text at notes 210 and 217 infra.
188. See text at notes 194-199 and 212-217 infra.
189. See text at note 180 supra.
190. 741 F.2d at 1544.
191. See text at notes 146-166 supra.
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impose alternative sentences on corporations. 192 Thus, Missouri Val-

ley has caused a reevaluation of the authority of district courts to im-
pose alternative sentences and has concluded that such authority
must be limited.

The majority's decision was based on several considerations. The
first was a strict construction of the Act as applied to corporations. 193

The second was a narrow construction of the language of the act con-
cerning permissible monetary payments.194 Finally, both constitu-
tional and policy considerations were viewed as boundaries of the
scope of authority granted by the Act.195

Using a strict construction of the Act as applied to the facts of
Missouri Valley, it was clear to the Eighth Circuit that the district
court had exceeded its authority.196 First, the University of Nebraska
Foundation was not an entity which had been harmed by Missouri
Valley's bid-rigging activity.1 7 Second, the amount of contribution
ordered had no relation to the amount of damage caused by the ille-
gal activities. 198 Finally, the corporation had historically contributed
in substantial amounts to the University of Nebraska Foundation-
both monetarily and through the service of its officers on foundation
committees. 199 Thus, no real punishment to Missouri Valley was
achieved by the imposition of this sentence. 2 ° °

The court then noted that a potential separation of powers prob-
lem was created by the diversion of funds from the federal treasury
to a private organization. 201 This problem arises because the appro-
priation of money is a legislative function.20 2 The court found no ju-
risdiction for holding that the Act delegated that function to the
judiciary. 2°3 Thus, the court held that while a sentencing court has
broad discretion to suspend a sentence and impose conditions of pro-
bation, the scope of discretion is. limited by constitutionally imposed
separations of power.2 °4

192. See notes 167-174 and accompanying text supra.
193. 741 F.2d at 1548.
194. Id. at 1547 ('The courts have virtually without exception, construed this lan-

guage [of the Act] narrowly.").
195. Id. at 1549-50.
196. Id. at 1549.
197. Id. See notes 75-77 and 81-87 and accompanying text supra.
198. Id. See note 87 and accompanying text supra.
199. Id. at 1545.
200. Id. at 1554-55 (Gibson, J., concurring and dissenting).
201. Id. at 1549-50.
202. Id. at 1550 (citing U.S. CONST. art. 1, §§ 8, 9).
203. Id. Those enumerated monetary payments included restitution or reparation

to aggrieved parties for actual loss, fines payable to the Treasury, and support for some
one defendant is legally obligated to support. 18 U.S.C. § 3651 (1982).

204. Id.
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The court observed that several policy considerations supported
its decision as well. First, the general language of the Act does not,
by itself, authorize the district courts to order the payment of funds
to nonaggrieved parties.2 0 5 Second, the courts are not well-suited to
the task of choosing which nonaggrieved charity should receive a
windfall and which should not.2° Such a practice, it was suggested,
would lead to conflicts of interest and public controversy.2 °7

The court also made various rulings concerning the use of the
Act in the Eighth Circuit. It affirmed the use of corporate probation
in general 2° s and approved the imposition of charitable or community
service work as a condition of probation for individual defendants.2°

Further, the power to order corporate defendants or their employees
to conduct public education programs or to receive instructions on
compliance with the law was approved.2 10

Thus, the majority based its decision to vacate Missouri Valley's
sentence on a strict construction of the Act,2 11 a belief that the legis-
lature had not empowered the courts to impose a payment of money
on a private entity,212 and several policy considerations which focused
on the proper role of courts in the sentencing function.213 Indeed, all
eight judges agreed in this portion to the decision.2 14

In a concurring opinion, Judge Gibson wrote that the sentence
"illustrates the particular abuse that is possible when a district court
orders the payment of funds to an entity other than ... the govern-
ment or the injured party. '2 15 There was clearly a conflict of interest
caused by Kiewit's longstanding ties with the University of Ne-
braska.2 16 Thus, the sentence provided no actual punishment for the
defendant. 217

Judges Heaney and Gibson concurred with the majority in all re-

205. Id.
206. Id.
207. Id.
208. Id. (citing the leading case in the Eighth Circuit, United States v. William An-

derson, Co., 698 F.2d 911 (8th Cir. 1982)).
209. Id. (citing United States v. Arthur, 602 F.2d 600, 664 (4th Cir. 1978), cert de-

nied, 444 U.S. 992 (1979)). In Arthur, an individual convicted of misapplication of bank
funds was ordered to work for a court-approved charity without compensation for two
years. Id.

210. Id. (citing United States v. Mitsubishi Int'l Corp., 677 F.2d 785, 787 (9th Cir.
1982)). Mitsubishi is the leading case in which conditions of probation were ordered.

211. See notes 197-200 and accompanying text supra.
212. See text at notes 202-205 supra.
213. See text at notes 206-208 supra.
214. 741 F.2d at 1551 (Heaney, J., concurring and dissenting); id. (Gibson, J., con-

curring and dissenting).
215. Id. at 1554 (Gibson, J., concurring and dissenting).
216. Id. at 1554-55.
217. Id. at 1555.
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spects except the decision to overrule Anderson.218 Because of the
difficulty in effectively punishing corporations, Judge Heaney ob-
served that the district courts should be given more discretion to im-
pose alternative sentences, including the power to order payments to
charitable organizations, under certain guidelines.21 9 Those guide-
lines would include the avoidance of conflicts of interests and the
publication of contributions. 2 ° His underlying rationale was the no-
tion that punishing corporation solely through the imposition of
fines was ineffective as a deterrent.221 In Judge Heraney's opinion,
the protection of revenues from criminal fines and the fear of poten-
tial abuses of discretion by the courts were not sufficiently compel-
ling reasons to narrowly construe the Act.22 2 He also noted that
similar conditions of probation had been imposed on individuals in
the form of personal service work.m

Judge Gibson also questioned the strict construction of the Act
by the majority.22 ' He argued that cases cited by the majority as au-
thority for strict construction merely supported the result reached by
the court without providing any substantive justification. 22 5 In
strictly construing the Act, the majority relied on the principle that
when a statute contains both general and specific language, the spe-
cific language governs.2 Judge Gibson asserted that this principle is
a rule of negative implication which holds that an express conferral
of a right or privilege in one type of a situation implies a denial of the
equivalent right or privilege not mentioned.22 The application of
this principle should not be automatic,m he contended; rather, it
should depend on the particular circumstances of the case.m In his
view, the principle was not applicable to the Act.23°

218. Id. at 1551.
219. Id. (Heaney, J., concurring and dissenting).
220. Id.
221. Id.
222. Id.
223. Id. Judge Gibson concurred with this statement and cited Anderson, where

officers of the defendant corporation were required to perform community service
work. Id. at 1553 (Gibson, J., concurring and dissenting).

224. Id. at 1551-52 (Gibson, J., concurring and dissenting).
225. Id. at 1552-53 (citing Wright Contracting, 728 F.2d at 651; Prescon, 695 F.2d at

1242-43; Clovis, 540 F.2d at 1390).
226. Id. at 1547. See notes 59 and 197-201 and accompanying text supra.
227. Id. at 1551-52 (Gibson, J., concurring and dissenting) (citing D. SANDs, 2A

SUTHERLAND STATUTORY CONSTRUCTION §§ 47.23-.25 (4th ed. 1973 & Supp. 1984), stat-
ing that numerically the cases in which the principle was applied are not greater than
those which have refused to apply it).

228. Id. at 1552 (Gibson, J., concurring and dissenting) (citing . DICKERSoN, THE
INTERPRETATION AND APPuCATION OF STATUTES 47 (1975)).

229. Id. (Gibson, J., concurring and dissenting).
230. Id. (Gibson, J., concurring and dissenting).
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Judge Gibson's interpretation of the Act was contrary to that es-
poused by the majority.23 1 He found broad language granting the
court power to place the defendant on probation "upon such terms
and conditions as the court deems best, '23 2 but no language of restric-
tion which qualified the discretion.23 3 The specific language was
viewed as permissive rather than exclusive because it is introduced
by the phrase "among the conditions thereof. . . .," and each mone-
tary provision is introduced by the phrase "may be required to. ' '23

4

Thus, the general language indicates broad discretion while the spe-
cific language merely provides examples.m

Judge Gibson distinguished the Fourth Circuit decision in
Wright Contracting on its facts. 3  The primary difference was that
in Wright Contracting, the corporation was ordered to pay money to
an unrelated nonaggrieved party,2 37 whereas in Anderson the corpo-
ration was ordered to fund the community service work of its corpo-
rate officers. 23s Second, the judge observed that the Fourth Circuit
was constrained in its decision by earlier cases which had no parallel
in the Eighth Circuit. 239 Finally, he noted the Fourth Circuit's con-
clusion rested on a policy consideration which drew a qualitative dis-
tinction between payments to the government and payments to a
private party.240

The decision to overrule Anderson seems to create an inconsis-
tency in sentencing between individuals and corporations because it
affirms the performance of personal service work by individual de-
fendants241 yet prohibits similar treatment of corporate defend-
ants.242 To allow broad discretion as to individuals while restricting
it as to corporations is both inconsistent with and contrary to the pur-
pose and broad language of the Act.243

Further, the sentence imposed by the district court in Missouri
Valley is analagous with the sentences vacated in Wright Con-

231. Id. (Gibson, J., concurring and dissenting).
232. 18 U.S.C. § 3651 (1982).
233. 741 F.2d at 1552 (Gibson, J., concurring and dissenting).
234. 18 U.S.C. § 3651 (1982). 741 F.2d at 1552 (Gibson, J., concurring and dissent-

ing). The court "must grapple with an enumeration that is introduced by the inclusive

phrase 'among the conditions thereof' and three specific phrases, each commencing
with 'may be required."' Id.

235. 741 F.2d at 1552.
236. Id.
237. 728 F.2d at 651.
238. 698 F.2d at 912.
239. 741 F.2d at 1553 (Gibson, J., concurring and dissenting).
240. Id.
241. Id. See also United States v. Arthur, 602 F.2d 660 (4th Cir. 1979).
242. 741 F.2d at 1550.
243. Id. at 1553-54. See note 68 supra.
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tracting, Prescon, and Covis rather than the sentence imposed in An-
derson.244 In the former cases, there was no connection between the
corporate defendant and the charitable organization whereas in An-
derson the corporate payment would fund the personal service work
of the corporate officers. 4  To equate these two dissimilar situations
is to restrict unnecessarily the effectiveness of alternative sentences
for corporations. Consequently, the views expressed by the dissent
are more consistent with the purposes of the Act 4 and the motiva-
tions underlying the use of alternative sentencing of corporations.

The primary motivation underlying the imposition of alternative
sentences is the notion that limiting corporate sanctions to fines pro-
vides an inadequate response to corporate crime. Many judges and
commentators contend that the goals of criminal punishment, which
include deterrence, retribution, and the protection of society, are not
well-served by directing a corporation to pay a fine to the
government.

2 47

There are several factors which lend support to this contention.
First, the maximum penalties fixed by statute are often nominal, 2 "
especially as compared to the damage caused by the corporation's
misconduct and the total assets available to the corporate offender.2' 9

Consequently, a corporation can apply a cost-benefit analysis of the
fine as compared to the anticipated profit when choosing whether or
not to obey the law.2M If the activity provides a return in excess of
the fine, the cost of the fine becomes merely a cost of doing business
similar to a licensing fee.25l

Second, a fine affects the corporation as a whole without directly
affecting those individuals actually responsible for the decision to en-
gage in the activity.~25 No direct burden is placed on management to
make real changes in corporate behavior to ensure future compli-
ance.253 Neither is management made accountable for future compli-

244. Id. at 1554.
245. Id.
246. Project, asupra note 142, at 360.
247. Id. at 360 & n.37.
248. For example, may Food and Drug Act violations carry a maximum penalty of

$1,000. See 21 U.S.C. § 333 (1982). See also Comment, Criminal Sanctions for Corpo-
rate Illegality, 69 J. CRIm. LAW & CRImOLOGY, 40, n.40 (1978).

249. Comment, 8upra note 248, at 48. Corporations, in violation of FDA regula-
tions, can market dangerous products knowing in advance the maximum penalty avail-
able upon conviction. The effects of the penalty can be negligible to a large
corporation. For example, the effect on General Electric of a $437,500 fine for price
fixing was equivalent to the effect of a $3.00 parking fine for an individual with a
$15,000 annual income. Comment, atpra note 248, at n.62.

250. Comment, supra note 248, at 48.
251. Id.
252. Comment, supru note 69, at 358-61.
253. Id. at 363.
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ance.2 m4 Even the effect of large fines can be negated by frequent
management changes, mergers, or acquisitions.2-

Finally, a corporation has great latitude to shift the economic
burden of a fine.25 The burden can be shifted to its shareholders,
employees, creditors, and customers.2 7 The shareholders can subsi-
dize all or part of the fine through reduced dividends.2m Employees
pay part of the cost when their wages and benefits are frozen or re-
duced.259 Creditors are also affected in various ways. 2 ° Customers
of the corporation are impacted as well when prices are increased to
offset a fine.2' It is plausible, therefore, that a fine may have virtu-
ally no direct economic impact on a corporation.

To counter this burden-shifting effect, proposals have been ad-
vanced which would either raise the statutory ceiling on fines262 or
compute the fines in an entirely different manner.m Other sugges-
tions advocate the provision of a reasoned range of penalties for crim-
inal acts or a provision fixing the penalty as a percentage of the
illegally obtained profits.6 An extreme proposal would allow the
court to dissolve a corporation for a serious crime.265 These solu-
tions, however, are legislative rather than judicial remedies. Since
legislation has not been forthcoming in this area, courts have grap-
pled with the need for more effective corporate sentencing by com-
bining the statutory penalties for the offense with coercive conditions
of probation.2m

These sanctions have been described as "alternative
sentences."' 67 To encourage future compliance by the corporation,
these sentences combine supervision by the court with the threat of a
larger fine for failure to comply with conditions of probation.m The
conditions of probation have taken many forms. Courts have ordered
corporations to discontinue criminal activities as a condition of proba-

254. I at 363-64.
255. Id at 364.
256. Note, aupa note 2, at 1029.
257. Id. See also Comment, 4msPn note 69.
258. Project, supra note 142, at 362-63.
259. Note upra note 2, at 1029.
260. Comment, supra note 248, at 52.
261. Id See also Project, supr note 142, at nn.63 & 67.
262. Project, supra note 142, at nn.53 & 62 (effect of raising maximum fines more

harsh for small companies).
263. Id See al8o Comment, supra note 248, at 51 (predetermined range of fines for

corporate criminal activity or fixed percentage of illegal profits).
264. Comment, upmu note 248, at 50-51.
265. Id. at 54.
266. Project, aupa note 142, at 368.
267. 741 F.2d at 1545.

.268. Comment, supm note 69, at 295.
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tion.269 Corporate defendants have also been ordered to publicize a
criminal conviction for certain crimes.270 Other corporations have
been suspended temporarily from engaging in the type of activity in
which the offense occurred.271 Further, courts have convicted corpo-
rate executives and have ordered them to perform community ser-
vice work, present seminars on compliance with various regulations,
or make charitable donations in lieu of fines to achieve more effec-
tive corporate sanctions.~27 Alternative sentencing is effective be-
cause it places a direct burden on management to meet the terms of
its probation in order to avoid future sanctions.27-

This perception of the inadequacy of fines indicates that greater
discretion is required for sentencing courts to fashion effective sanc-
tions for corporations. A strict construction of the Act does little
more than limit the flexibility of sentencing courts as to corporate
defendants while allowing much greater freedom in sentencing indi-
vidual defendants. The decision in Missouri Valley does little to pro-
vide substantive guidance for the sentencing of corporations. Instead,
the decision puts the district courts on notice that the monetary pro-
visions of the Act must be strictly construed when applied to a corpo-
ration. Thus, sentencing courts are foreclosed from using innovative
sentencing to deal with the intrinsic problems of corporate
criminality.

274

The Eighth Circuit had moved to the forefront in alternative
sentencing, in part because it did not have a legacy of case law which
strictly construed the Act.275 Rather than overrule Anderson, the
court could have built upon this foundation and continued to en-
courage creative alternative sentences.276 It is consistent to force cor-
porate officers to contribute their time to community service work
without requiring corporations to fund that work. The decision
grants some discretion to the district courts yet restricts the exercise
of that power in such a way as to negate its effectiveness.

The impact of the decision to overrule Anderson can be lessened

269. Project, supra note 142, at 401 (injunctions quickly stop wrongdoing).
270. Comment, upra note 248, at 52-53. This sanction is reportedly an effective

means of ensuring compliance with FDA regulations. Id.
271. Id. at 54. This type of coercive probation, referred to as corporate quarantine,

is similar to the SEC's practice suspending brokers' licenses for securities violations.
Id.

272. Id. at 56. Even this sanction can be mitigated by sympathetic juries, corporate
indeminification, and various special circumstances. Id.

273. Project, supra note 142, at 365.
274. See text at notes 247-259 supra. The intrinsic problems of corporate sentenc-

ing include the inadequacy of fines, the lack of direct effect on culpable management,
and the burden-shifting which mitigates the effectiveness of punishment.

275. See text at note 239 supra.
276. See text at note 181 supra.
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by a narrow reading of Missouri Valley. This would allow the use of
monetary payments to a non-aggrieved organization only when there
is a connection between the payment by the corporation and the per-
sonal service work of its corporate officers.

CONCLUSION

A narrow reading of the decision in Missouri Valley to overrule
Anderson will obtain if effective corporate sentencing is an important
goal in the Eighth Circuit. It will allow flexible sentencing and pro-
vide for rehabilitation of corporate defendants and the protection of
the public.

This interpretation would be consistent with the objectives
which underlie the imposition of alternative sentences. The primary
motivation for the use of these sentences is the desire to overcome a
perceived inadequacy of fines as a criminal sanction for corporations.
This perception dictates the need for broad judicial discretion to
achieve sanctions which promote actual rather than superficial
change in corporate behavior. It also requires flexibility to overcome
the tendency of corporations to shift the burdens of fines to share-
holders, employees, creditors, and customers.

Although the discretion of the courts has been limited in the
area of monetary payments, several forms of alternative sentencing
still remain available. One form includes directing a corporate de-
fendant to develop a program of education on compliance with corpo-
rate regulatory acts. Another possibility includes formal publication
of convictions to the public generally or, in a more limited fashion, to
regulatory boards, shareholders, or consumers. The most severe
sanction available is a forced dissolution. Because this punishment
would be reserved for only the most serious of corporate crimes, its
efficacy is dubious due to its probable infrequent use.

The incidence of corporate criminality presents special problems
to the courts. Through the use of alternative sentences, more flexi-
ble and responsive sanctions can be achieved. A narrow reading of
Missouri Valley will enable the district courts of the Eighth Circuit
to tailor conditions of probation which will deter corporate crime and
protect the public more effectively than the imposition of fines.

Lynnette R Williams- '86
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