
CONSTITUTIONAL LAW - ALL THE PROCESS THAT iS DUE: THE
PROCEDURES REQUIRED BEFORE TERMINATION OF A CONSTITU-
TIONALLY PROTECTED PROPERTY INTEREST IN EMPLOYMENT -
Cleveland Board of Education v. Loud ermill, 105 S. Ct. 1487
(1985)

INTRODUCTION

The fourteenth amendment of the United States Constitution
guarantees that no state shall deprive any person of life, liberty or
property without due process of law.' For over a century, the central
meaning of procedural due process has been that parties whose rights
are to be affected by state action are entitled to an opportunity to be
heard.2 Moreover, this doctrine has been extended to require notice
and an opportunity to be heard at a "meaningful time" and in a
"meaningful manner."3

While the cases in the procedural due process area are numer-
ous, the path to be charted has not always been clear.4 Since the in-
ception of this doctrine, the Supreme Court has struggled to define
the contours of notice and hearing.5 In its latest decision, Cleveland
Board of Education v. Loudermill,6 the Court declared that a govern-
ment employee, who has a protected property interest in continued
employment, is entitled to a pretermination hearing prior to adminis-
trative termination of employment. 7

The purpose of this Note is threefold. First, this Note examines
the Supreme Court's development of a bifurcated due process analy-
sis. Second, it discusses the consistency between the Loudermill
holding and earlier decisions. Finally, this Note reviews some re-
maining questions regarding procedural due process and its applica-
tion which remain unaddressed by the Loudermill Court.

FACTS AND HOLDING

The Cleveland Board of Education ("Cleveland Board") hired

1. U. S. CONST. amend. XIV, § 1 provides in part:
No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any state deprive any
person of life, liberty, or property, without due process of law;, nor deny to any
person within its Jurisdiction the equal protection of the laws.
2. Fuentes v. Shevin, 407 U.S. 67, 80 (1972).
3. Armstrong v. Manyo, 380 U.S. 545, 552 (1965).
4. See notes 51-136 and accompanying text infma.
5. Friendly, Some Kind of Hearing, 123 U. PA. L. REv. 1267, 1268 (1975).
6. 105 S. Ct. 1487 (1985).
7. Id. at 1495.
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James Loudermill on September 25, 1979, as a security guard.8 On
his application, Loudermill stated that he had never been convicted
of a felony.9 After a year of employment, the Cleveland Board con-
ducted a routine examination of employment records and discovered
that, in fact, Loudermill had been convicted of a felony in 1968.10

On November 3, 1980, the Cleveland Board informed Loudermill
by letter that he was being dismissed for filling out his application for
employment dishonestly." Loudermill was not given an opportunity
to respond to the charge of dishonesty or to challenge his dismissal.12

He claimed that, if he had been afforded such an opportunity, he
could have demonstrated his belief that he had been judged guilty of
a misdemeanor rather than a felony.' 3

Ohio law provides that any classified civil servant may be termi-
nated only for cause and that upon termination the employee is enti-
tled to request an administrative review. 14 In accordance with this
provision, Loudermill filed an appeal with the Cleveland Civil Ser-
vice Commission on November 12, 1980.15 In January of 1981, an ap-
peal hearing was held, and a report filed April 1, 1981, by the referee

8. Loudermill v. Cleveland Bd. of Educ., 721 F.2d 550, 552 (6th Cir. 1983), affd,
105 S. Ct. 1487 (1985).

9. Id.
10. Id. at 553.
11. Id.
12. Id.
13. Id.
14. OHIo REv. CODE ANN. § 124.34 (Baldwin 1984). The statute provides:
The tenure of every officer or employee in the classifed service of the state
and the counties ... holding a position under this chapter of the Revised
Code, shall be during good behavior and efficient service and no such officer
or employee shall be reduced in pay or position, suspended, or removed, ex-
cept as provided in section 124.32 of the Revised Code, and for incompetency,
inefficiency, dishonesty . .. or any other failure of good behavior, or any
other acts of misfeasance, malfeasance, or nonfeasance in office....

In any case of reduction, suspension of more than three working days, or
removal, the appointing authority shall furnish such employee with a copy of
the order of reduction, suspension, or removal, which order shall state the
reasons therefor. Such order shall be filed with the director of administrative
services and state personnel board of review, or the commission, as may be ap-
propriate.

Within ten days following the filing of such order, the employee may file
an appeal, in writing, with the state personnel board of review or the commis-
sion. In the event such an appeal is filed, the board or commission shall forth-
with notify the appointing authority and shall hear, or appoint a trial board to
hear, such appeal within thirty days from and after its filing with the board or
commission, and it may affirm, disaffirm, or modify the judgment of the ap-
pointing authority.

In cases of removal or reduction in pay for disciplinary reasons, either the
appointing authority or the officers or employee may appeal from the decision
of the state personnel board of review or the commission to the court of com-
mon pleas of the county in which the employee resides in accordance with the
procedure provided by section 119.12 of the Revised Code....
15. Loudermill, 721 F.2d at 553.
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recommended reinstatement.' 6 The Civil Service Commission re-
jected the referee's recommendation on July 20, 1981, and affirmed
Loudermill's discharge.' 7

Loudermill commenced suit in the United States District Court
for the Northern District of Ohio in October of 1981.18 The com-
plaint alleged a violation of his due process rights with respect to lib-
erty and property. In addition, Loudermill sought to have section
124.34 of the Ohio Revised Code' 9 declared unconstitutional on its
face for failing to provide an opportunity to respond to charges prior
to removal.20

The district court dismissed Loudermill's action for failure to
state a claim upon which relief could be granted.2' Although the
court held that Loudermill had a property interest in his continued
employment, it determined that due process did not require a
pretermination hearing.22

A second action before the Supreme Court was essentially identi-
cal to Loudermill's. Richard Donnelly was employed as a bus
mechanic by the Parma Board of Education ("Parma Board").23 He,
like Loudermill, was a classified civil service employee who could be
terminated only for cause under section 124.34 of the Ohio Revised
Code.24 On August 17, 1977, the Parma Board fired Donnelly because
he had failed to pass an eye examination.25 Although Donnelly had
been given an opportunity to retake the exam, he had not been pro-
vided with an opportunity to challenge the discharge. Donnelly ar-
gued that if he had been allowed to challenge the discharge, the
Parma Board may have reevaluated the reason for his discharge and
continued his employment.26

After appealing to the Civil Service Commission, Donnelly was
reinstated without backpay.27 Unsatisfied with this outcome, Don-
nelly, like Loudermill, challenged the constitutionality of the dismis-
sal procedures.28 The district court, relying on its opinion in

16. Id.
17. Id.
18. Id.
19. See note 14 supra.
20. Loudermill, 721 F.2d at 553.
21. Id.
22. Id.
23. Id.
24. Loudermill, 721 F.2d at 553.
25. Id.
26. Id. at 553-54.
27. Id. at 554. It appears the Civil Service Commission is not able to award

backpay. See State ex reL Martin v. City of Columbus, 58 Ohio St. 2d 261, 264, 389
N.E.2d 1123, 1125 (1979).

28. Loudermill, 721 F.2d at 554.
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Loudermill, dismissed Donnelly's complaint, holding that he had
failed to state a claim upon which relief could be granted."

The cases were consolidated on appeal to the Sixth Circuit Court
of Appeals.30 The appellate court held that both Loudermill and
Donnelly had been denied procedural due process and that the re-
spondents' private interests in continued employment outweighed the
additional administrative burden of a pretermination hearing.3 l

On appeal, the Supreme Court affirmed the court of appeals de-
cision in all respects.3 2 The Court declared that, upon a weighing of
the competing interests at stake, the due process clause of the four-
teenth amendment requires an "informal" pretermination hearing
before the discharge of an employee who has a constitutionally pro-
tected property interest in continued employment.3 3

In its opinion, the Court acknowledged that the Ohio statute cre-
ated a protected property interest in civil service employment and
that a deprivation of that interest required procedural protection.34

The Court held, however, that the protection required emanated
from the United States Constitution rather than state law.s5 In its
determination of the procedures required by the Constitution, the
Loudermill Court held that something less than a full evidentiary
hearing is necessary prior to termination of a protected property in-
terest and that the pretermination hearing merely serves the purpose
of "an initial check against mistaken decisions."36

While the majority held that a limited pretermination hearing
was sufficient to protect a property interest in employment, the con-
curring opinions called for a more elaborate pretermination opportu-
nity to respond. Both Justices Marshall and Brennan argued that a
pretermination hearing should also include an opportunity for the
employee to confront and examine witnesses, as well as to present
witnesses on his or her own behalf.3 7

In contrast to the majority and concurring opinions calling for
federal due process protection of a state-created property interest,

29. Id.
30. Id.
31. Id.
32. Cleveland Bd. of Educ. v. Loudermill, 105 S. Ct. 1487, 1491 (1985).
33. Id. at 1495. Specifically, the Court held that "[t]he tenured public employee is

entitled to oral or written notice of the charges against him, an explanation of the em-
ployer's evidence, and an opportunity to present his side of the story." Id.

34. Id. at 1491.
35. Id. at 1492-93.
36. Id. The Court stated that the initial check was "essentially a determination of

whether there are reasonable grounds to believe that the charges against the employee
are true and support the proposed action." Id. at 1495.

37. Id. at 1497 (Marshall, J., concurring in part and concurring in the judgment);
id. at 1499 (Brennan, J., concurring in part and dissenting in part).
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Justice Rehnquist, in his dissent, argued that a state created property
interest should be free from federal constitutional constraintsns In
Justice Rehnquist's opinion, a state, in creating a property interest,
should be allowed to define the procedures for its deprivation with-
out federal constitutional invasion.3 9 According to Justice Rehnquist,
"one who avails himself of government entitlements [should] accept
the grant of tenure along with its inherent limitations." 4°

BACKGROUND

Throughout the early part of the twentieth century, the due pro-
cess clause of the fourteenth amendment was only invoked to protect
those interests characterized as "rights" and not as "privileges." 41

During that time, the Court viewed a privilege as a mere expectation
founded on the anticipated continuation of present law.42 A right, on
the other hand, was viewed as a "title, legal or equitable, to the pres-
ent or future enjoyment of property, or to the present or future en-
forcement of a demand, or a legal exemption from a demand made by
another. '43 This traditional view of property rights became less clear
with the passage of time.44 In 1964, Charles Reich, then Associate
Professor of Law at Yale University, introduced the idea of a "new
property" defined as an expectation of government-created wealth in
the form of benefits or entitlements.45 Reich observed that, as the
government began dispensing its massive wealth in the forms of
money, services, benefits, contracts, franchises, and licenses to its citi-
zens, the security and "wealth of more and more Americans de-
pend[ed] upon a relationship to government."46 In turn, this
relationship began to replace private property as the traditional form
of wealth.47 Reich argued that, as the reliance on government-cre-

38. Id. at 1502-04.
39. Id.
40. Id. at 1504.
41. See T. COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS 511 (7th ed.

1903).
42. Id.
43. Id.
44. See Reich, The New Property, 73 YALE L.J. 733, 733 (1964).
45. Id. at 733-34.
46. Id. at 733.
47. Id. Reich defined property as "a legal institution the essence of which is the

creation and protection of certain private rights in wealth of any kind." Id. at 771. In
discussing the relationship between government-created wealth and the individual,
Reich noted:

Society today is built around entitlement. The automobile dealer has his
franchise, the doctor and lawyer their professional licenses, the worker his
union membership, contract and pension rights, the executive his contract and
stock options; all are devices to aid security and independence. Many of the
most important of these entitlements now flow from government: subsidies to
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ated wealth increased, it demanded as much protection from arbi-
trary deprivation as traditional forms of property.4s According to
Reich, this government-created wealth could no longer be considered
a mere privilege but must now become a part of that "institution
called property [which] guards the troubled boundary between indi-
vidual man and the state. ' 49 Reich's theory of a new property was
recognized and given constitutional protection by the Supreme Court
in Goldberg v. Kelly.50

In Goldberg, the appellees were New York residents receiving
either federal or state welfare payments.51 They alleged that the
state and city officials administering these programs had terminated
or had planned to terminate their welfare benefits without prior no-
tice and a hearing in violation of their due process rights.5 2

The Supreme Court affirmed the district court's holding that
New York's procedures were constitutionally inadequate. 53 Justice
Brennan, writing for the majority, found that a constitutionally pro-
tected property interest existed in the continuation of welfare bene-
fits.54 Holding that the benefits were "a matter of statutory
entitlement for persons qualified to receive them," the Court stated
that they could not be terminated without notice and hearing.55 The
Court reasoned that it was "realistic today to regard welfare entitle-
ments as more like 'property' than a 'gratuity'" and that these bene-
fits were important rights which could no longer be constitutinally

farmers and businessmen, routes for airlines and channels for television sta-
tions; long term contracts for defense, space, and education; social security
pensions for individuals. Such sources of security, whether private or public,
are no longer regarded as luxuries or gratuities; to the recipients they are es-
sentials, fully deserved, and in no sense a form of charity.

Reich, Individual Rights and Social Welfare: The Emerging Legal Issues, 74 YALE L.J.
1245, 1255 (1965)

48. Reich, supra note 44, at 783-85. Although Reich's article spoke sparingly of
the exact procedures necessary to protect an entitlement interest, at that time, he be-
lieved that the citizen had virtually no constitutional protection against arbitrary gov-
ernment deprivation of a needed benefit. Id.

49. Id. at 733.
50. 397 U.S. 254 (1970).
51. Id. at 256.
52. Id. The state and city procedures of notice and hearing consisted of the fol-

lowing. First, the caseworker and the recipient discussed the recipient's eligibility. If
the caseworker determined that the recipient was no longer eligible for benefits, he
advised his supervisor. Upon the supervisor's concurrence, the caseworker would then
send a letter to the recipient advising him of the reasons for the proposed termination
and notifying him of the availability of an appeal procedure. If the recipient's appeal
failed, aid was immediately discontinued and the recipient was notified by letter of the
reasons for the termination of benefits. Id.

53. Id. at 261.
54. Id. at 262.
55. Id.
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denied on the basis of the rights-privileges distinction.56

In addition to abandoning the rights-privileges distinction,
Goldberg also laid the foundation for a procedural due process bal-
ancing test. The Court stated that the procedures necessary to pro-
tect an entitlement interest depended upon the weighing of two
factors: the extent to which the individual may be "condemned to
suffer grievous loss" and the governmental interest in summary adju-
dication.57 The Court observed that when a welfare benefit is at
stake the "termination of aid pending resolution of a controversy
over eligibility may deprive an eligible recipient of the very means by
which to live while he waits" and that, "[s]ince [the recipient] lacks
independent resources, his situation becomes immediately desper-
ate." s When the recipient's "brutal need" was weighed against the
governmental interest in conserving fiscal and administrative re-
sources, there appeared, in the Court's opinion, no justification to de-
lay an evidentiary hearing until after the discontinuance of the aid.59

Although the Court held that a pretermination hearing was re-
quired to satisfy due process, it stated that the only function of such a
hearing was to protect a recipient against an erroneous termination
of his benefits.6° Toward that end, the Court held that the recipient
must have: (1) timely and adequate notice detailing the reasons for a
proposed termination; (2) an effective opportunity to defend by con-
fronting adverse witnesses and presenting evidence and arguments
orally; (3) the opportunity for representation by counsel; (4) the right
to an impartial decisionmaker; (5) a decision resting solely on the
legal rules and evidence adduced at the hearing, and (6) the deci-
sionmaker's reasons for a decision and the evidence upon which he
relied.

6 '

The Goldberg decision is significant because it broke the pattern
of the rights-privileges distinction of pre-1970 cases by recognizing
the concept of an entitlement, and, thereby, greatly expanded the

56. Id. at 262 n.8.
57. Id. at 262-63. (quoting Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S.

123, 168 (1951) (Frankfurter, J., concurring). The Court did not make it clear whether
an "important" right of the individual was enough to trigger due process protection or
whether a statutory entitlement must also be found. See, e.g., Herman, The New Lib-
erty: Procedural Due Process Rights of Prisoners and Others Under the Burger Court,
59 N.Y.U. L. REv. 482, 489 (1984).

58. Goldberg, 397 U.S. at 264.
59. Id. at 266. In fact, the Court argued that, by providing a pretermination hear-

ing for the welfare recipient, the government was actually advancing its own interests.
Not only was the government helping the individual to meet the "basic demands of
subsistence," it was promoting and fostering the "dignity and well-being of all persons
within its borders." Id. at 264-65.

60. Id. at 267.
61. Id. at 269-71.
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scope of protected property interests.6 2 Goldberg also set the tone for
the subsequent development of procedural due process analysis by es-
tablishing a rigid set of pretermination hearing requirements upon
which subsequent cases would necessarily be evaluated.63

A year after the Goldberg decision, the Court decided Bell v. Bur-
son.64 In its opinion, the Court receded from its requirement of a full
evidentiary hearing prior to the deprivation of a welfare benefit,
holding that a considerably less formal hearing was required prior to
the suspension of a driver's license.6 5

In Bell, a Georgia statute required the suspension of the license
of an uninsured motorist involved in an accident unless a security de-
posit to cover the amount of damages was posted.6 Under the stat-
ute, the administrative hearing conducted prior to suspension

excluded consideration of the motorist's fault or liability for the acci-
dent.6 7 The Court, holding that the state-issued driver's license
should be afforded entitlement status, reasoned that the license may
be "essential in the pursuit of a livelihood" and that suspension "ad-
judicates important interests of the licensee" which were not to be
taken away without procedural due process.68 Having found a pro-
tected property interest, the Court turned its analysis toward the
weighing of the competing interests of the state and the individual at
stake.69 The Court held that the individual's need for a license in the
pursuit of a livelihood outweighed the state's interest in avoiding ad-
ministrative expense.70 The Court, however, left the determination

62. L. TRIBE, AMERICAN CONSTITUTIONAL LAw 514 (1978).
63. The extensiveness of the procedures set down in Goldberg has never been

equaled. Since Goldberg, the Court has continually required less complete pretermina-
tion hearings and as a result has been forced to distinguish Goldberg in subsequent due
process cases. See Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Arnett v. Kennedy,
416 U.S. 134, 169 (1974); Board of Regents v. Roth, 408 U.S. 564, 577 (1972); Fuentes v.
Shevin, 407 U.S. 67, 88 (1972); Bell v. Burson, 402 U.S. 535, 540 (1971).

64. 402 U.S. 535 (1971).
65. Id. at 542.
66. Id. at 536. Section 92A-604 of the Code of Georgia Annotated (Supp. 1970)

provided in pertinent part that, within 30 days from the receipt of an accident report,
the Director of Public Safety:

shall suspend the license and all registration certificates and all registration
plates of the operator and owner of any motor vehicle in any manner involved
in the accident unless or until the operator or owner has previously furnished
or immediately furnishes security, sufficient ... to satisfy any judgments for
damages or injuries resulting . . . and unless such operator or owner shall
give proof of financial responsibility for the future as is required in section
92A-615.1....

67. Bell, 402 U.S. at 536. See also note 66 supra.
68. Bell, 402 U.S. at 539.
69. Id. at 540.
70. Id. The Court stated that the state's interest in "protecting a claimant from

the possibility of an unrecoverable judgment is not, within the context of the State's
fault-oriented scheme, a justification for denying the process due its citizens." Id. at

[Vol. 19
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of the method of compliance with this hearing requirement to the
state, refusing to elaborate on the specific form of predeprivation
hearing.7'

One year later, the ruling in Board of Regents v. Roth72 clarified
one important question that the Goldberg and Bell opinions had left
in doubt. In Goldberg and Bell, it appeared that the weight or impor-
tance of an individual's interest in his property could trigger proce-
dural due process protection.73 The Roth Court, however, adopted
the view that the weight of the individual's interest was significant
only when determining the form the procedures must take.74 The
threshold question of the existence of a protected property interest
depended on a definitional test.75 If the interest failed to satisfy the
test there would be no right to procedural due process protection.76

On the other hand, if the interest were found to be within the scope
of the fourteenth amendment, the analysis would continue and a de-
termination of what procedures were due under the circumstances
would be made.7 7

In Roth, a non-tenured state teacher filed an action under 42
U.S.C. § 1983 claiming that the university's procedures violated his
right to procedural due process.78 Under Wisconsin law, a nonten-
ured teacher did not have to be given a reason for his not being re-
hired or an opportunity to challenge the university's decision at a
formal hearing.79 In deciding that Roth was entitled to the reason

540-541. The Court also reiterated its statement in Goldberg that, while the expense of
the additional procedures should be kept in mind, they did not control. Id.

71. Id. at 542. The Court simply required the state to provide some type of forum
for determining whether there is a reasonable possibility of a judgment against a
driver as a result of the accident. Id.

72. 408 U.S. 564 (1972).
73. See Bell, 402 U.S. at 539 (holding that where important interests are affected

by state action due process is required); Goldberg, 397 U.S. at 262 (holding that due
process required protection from state action terminating important rights).

74. Roth, 408 U.S. at 570-71.
75. Id. at 577.
76. Id. at 578.
77. Id. at 570-71.
78. Id. at 566-69. Roth also alleged a violation of his right to freedom of speech.

The free speech issue, however, was not before the Court. Id. at 574.
79. Id. at 568 n.4. The Wisconsin Board of Regents promulgated rules for dismis-

sal of a non-tenured teacher which provided in part:
RULE II- During the time a faculty member is on probation, no reason for
non-retention need be given. No review or appeal is provided in such case.
RULE IHl - "Dismissal" as opposed to "Non-Retention" means termination
of responsibilities during an academic year. When a non-tenure faculty mem-
ber is dismissed he has no right under Wisconsin Statutes to a review of his
case or to appeal. The President may, however, in his discretion, grant a re-
quest for a review within the institution, either by a faculty committee or by
the President, or both. Any such review would be informal in nature and
would be advisory only.
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for his nonretention and an opportunity to challenge the university's
decision, the district court engaged in a balancing of interests.s ° The
district court weighed the importance of each interest affected and
determined that Roth had a right to procedural safeguards.8 l The
Supreme Court, however, reversed the lower court's decision.8 2

Delivering the opinion of the Court, Justice Stewart announced
that, before a balancing of interests takes place, "we must look to see
if the interest is within the fourteenth amendment's protection of lib-
erty and property" by considering the nature rather than the weight
of the interest at stake.8 3 Once it is determined that the interest may
be characterized as property, a weighing of the interests is made to
determine what form the hearing must take.s4

In defining what constitutes a protected property interest, the
Court stated:

To have a property interest in a benefit, a person clearly
must have more than an abstract need or desire for it ....
He must, instead, have a legitimate claim of entitlement to it

Property interests, of course, are not created by the
Constitution. Rather, they are created and their dimensions
are defined by existing rules or understandings that stem
from an independent source such as state law - rules or un-
derstandings that secure certain benefits and that support
claims of entitlement to those benefits.s5

The Court concluded that, because neither a state statute nor a uni-
versity rule or policy created a legitimate claim of entitlement, Roth
did not possess a property interest sufficient to require a hearing.8o
In a companion case to Roth, Perry v. Sindermann,8 7 the Court ex-
panded the scope of protected interests recognized in Roth by holding
that an implied contract between the state and the individual may

Id.
80. Roth v. Board of Regents, 310 F. Supp. 972, 978-81 (W.D. Wis. 1970), affd, 446

F.2d 909 (7th Cir. 1971), rev'd, 408 U.S. 564 (1972).
81. Id. at 977-79.
82. Roth, 408 U.S. at 578.
83. Id. at 570-71.
84. Id.
85. Id. at 577.
86. Id. at 578. In deciding that Roth had no protected property interest, the Court

closely examined Wisconsin law. It compared the case of Roth, who was without ten-
ure, to a tenured teacher, who under Wisconsin law was entitled to continued employ-
ment "during efficiency and good behavior." WIs. STAT. ANN § 37.31(1) (West 1967).
The statute provided: "All teachers in any state university shall initially be employed
on probation. The employment shall be permanent, during efficiency and good behav-
ior after 4 years of continuous service n the state university system as a teacher." Id.

87. 408 U.S. 593 (1972).
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create a protected property interest.8s Sindermann, like Roth, was a
teacher at a state college. Unlike Roth, however, he was employed
under a series of one-year contracts.8 9 After teaching for four years
under this arrangement, the college, without giving Sindermann an
explanation or prior hearing, refused to renew his contract.9°

Sindermann brought an action in federal district court alleging a de
facto tenure policy had risen from certain rules and practices offi-
cially sanctioned by the college.9 1 He claimed that his reliance on
these rules and practices gave him a protected interest in his employ-
ment which required due process protection.92  Specifically,
Sindermann claimed that he was entitled to a pretermination hearing
informing him of the reasons for his nonretention and an opportunity
to challenge their sufficiency. 93

The Court accepted Sindermann's argument and held:
"'[P]roperty' interests subject to procedural due process protection
are not limited by a few rigid, technical forms. Rather, 'property' de-
notes a broad range of interests that are secured by 'existing rules or
understandings.' "94 The Court declared that "[a] person's interest
in a benefit [is] a 'property' interest for due process purposes if there
[are] such rules or mutually explicit understandings that support [his
or her] claim of entitlement to the benefit. . .. ,,95 Applying its ex-
panded definition of property, the Court found that the college rules
and understandings could create an implied contract giving rise to a
legitimate claim of job tenure.96 It held that if Sindermann could
prove his entitlement existed, a pretermination hearing would be
necessary to inform him of the reasons for his nonretention and to
give him an opportunity to challenge their sufficiency.9 7

The Goldberg, Bell, Roth, and Perry cases firmly established that,
before the question of what process is due may be considered, a pro-
tected property interest must be found by looking to state or federal
statutes or mutual understandings between the state and the individ-

88. Id. at 601-02.
89. Id. at 594.
90. Id. at 595.
91. Id. at 599-600. Sindermann alleged that the institution had a de facto tenure

system. He based his claim on the college's official faculty guide and guidelines
promulgated by the Coordinating Board of the Texas College and University System.
Id.

92. Id. at 600.
93. Id. at 601.
94. Id.
95. Id.
96. Id. at 602-03. The Court remanded the case to the trial court to determine the

issue of the existence of a de facto tenure program.
97. Id. at 603.
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ual. In Arnett v. Kennedy,98 the majority of the Justices upheld the
use of the bifurcated procedural due process analysis, holding that
once a property interest is found, federal constitutional law rather
than the statute which created the protected interest governs the ex-
tent of the procedures due.99

In Arnett, a civil service employee had been dismissed for alleg-
edly having made false and defamatory statements about his supervi-
sor.i°° The employee, Wayne Kennedy, brought suit in federal
district court claiming that the procedures attending his dismissal
were constitutionally inadequate. 10 Although the procedures that
had been established by federal statute allowed for a full evidentiary
post-termination hearing, a pretermination hearing was limited to an
informal proceeding.' 0 2 Under the statute, employees had the right
to written notice, including the reasons for the proposed action, and
an opportunity to submit a written answer or make a personal ap-
pearance before the decisionmaker prior to a final decision.103 Ken-
nedy argued that he had a right to a full evidentiary hearing before
an impartial decisionmaker prior to discharge.' 0 4

Although the decision produced five separate opinions and the
Court was unable to reach a majority opinion, five Justices rejected
Kennedy's argument. The entire Court agreed that a protected prop-
erty interest was created by the statute which provided that no fed-
eral classified civil servant could be fired except "for cause."' 05 In
his plurality opinion, however, Justice Rehnquist concluded that the
statute creating the interest also defines the extent of the procedural
protection due.' ° 6 He rationalized that, since the legislative intent fo-
cused on both the creation of the interest and the procedural mecha-
nism for its enforcement, the procedures should be free from
constitutional due process review.' 0 7 Justice Rehnquist argued that,
where procedural limitations are placed on a substantive right, a liti-

98. 416 U.S. 134 (1974).
99. See notes 109-12 and accompanying text infra.

100. Arnett, 416 U.S. at 137. Wayne Kennedy claimed that his supervisor and his
supervisor's assistant had offered a $100,000 bribe in the form of Office of Economic
Opportunity funds to a representative of a community organization to sign a statement
against Kennedy. Id.

101. Id. at 138-39.
102. Id. at 142-46. For a complete restatement of the applicable Code of Federal

Regulations sections, see id. at 141-48, nn.5-14.
103. Id.
104. Id. at 139.
105. Id. at 151-52 (Rehnquist, J., joined by Burger, C.J. and Stewart, J.); id. at 164-

67 (Powell, J., concurring in part and concurring in the result in part, joined by
Blackman, J.); id. at 184-86 (White, J., concurring in part and dissenting in part); id. at
207-11 (Marshall, J., dissenting, joined by Douglas, J. and Brennan, J.).

106. Id. at 152.
107. Id.
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gant in Kennedy's position "must take the bitter with the sweet."'108

Six Justices, however, expressly rejected Justice Rehnquist's rea-
soning.1 ° 9 In their view, prior cases had established that, once a prop-
erty interest is found, only federal constitutional law may determine
the adequacy of the procedures provided." 0 Accordingly, they
viewed procedural due process analysis as a two-step process: (1) a
protected property interest must be identified from state or federal
statutes, or a mutually explicit understanding between the govern-
ment and the individual; and (2) once a property interest has been
established, the competing interest of the government and the indi-
vidual at stake must be weighed to determine the extent of the pro-
cedures required to protect that interest."' Thus, in six Justice's
view, the Constitution, not the statute which created the property in-
terest, determined what procedures were necessary to protect an in-
dividual's property from governmental deprivation. 1 2

In applying this balance, Justices Powell and Blackmun found
the government's interest in maintaining harmony and efficiency in
the workplace to be paramount." 3 They reasoned that, in light of
the statutory provision for backpay and the availability of economic
support for the employee before the final hearing, the employee's in-
terests were less significant than that of the government." 4 There-
fore, Justices Powell and Blackmun concluded that the statute, as
written, provided all the process due under the circumstances." 5

The dissent, however, argued that the balance weighed in favor
of the individual and that the procedures provided were constitution-
ally inadequate." 6 It found the government's interest in efficiency to
be minimal when weighed against the employee's severe economic
hardship resulting from removal without pay." 7 Therefore, the dis-

108. Id. at 153-54.
109. Id. at 167 (Powell, J., concurring in part and concurring in the result in part,

joined by Blackman, J.); id. at 177-80 (White, J., concurring in part and dissenting in
part); id. at 211 (Marshall, J., dissenting, joined by Douglas, J. and Brennan, J.).

110. See note 109 supra.
111. Arnett, 416 U.S. at 167-68 (Powell, J., concurring in part and concurring in the

result in part, joined by Blackman, J.); id. at 188 (White, J., concurring in part and
dissenting in part); id. at 212 (Marshall, J., dissenting, joined by Douglas, J. and Bren-
nan, J.).

112. See note 109 asupra.
113. Arnett, 416 U.S. at 168 (Powell, J., concurring in part and concurring in the

result in part, joined by Blackmun, J.).
114. Id. at 169.
115. Id. at 171.
116. Id. at 212 (Marshall, J., dissenting, joined by Douglas, J. and Brennan, J.).

Justice Marshall argued that an employee should be afforded the opportunity to con-
front and cross-examine witnesses before an independent and unbiased hearing officer.
Id. at 214, 216.

117. Id. at 220.
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sent concluded that the "stakes [were] just too high and the possibil-
ity of misjudgment too great" not to require a more procedurally
complete pretermination hearing.118

Although the dissent in Arnett placed greater weight upon the
individual's interest than did the plurality,119 a majority of the Jus-
tices engaged in a balancing test to determine the formality of the
procedures required in a pretermination hearing.12 0 While this
weighing of interests had long been a part of the Court's due process
analysis, the Court did not specifically articulate all of the factors in-
volved until its 1976 decision in Mathews v. Eldridge.'2 1

In Mathews, a social security disability recipient filed suit claim-
ing due process required a full evidentiary hearing prior to termina-
tion of his benefits. 22 Under federal law, a recipient was entitled to
notice and reasons for the termination as well as the opportunity to
respond in writing and to submit additional evidence prior to a post-
termination evidentiary hearing. 2 3 The Court began by declaring
that the interest in the continuation of disability benefits was a statu-
torily created property interest and, therefore, required some form of
procedural protection. 124 In considering Mathew's claim that a more
elaborate pretermination hearing was necessary, the Court noted that
only in the context of welfare benefits had it held that a full eviden-
tiary preterniination hearing was required.125 The Court stated that,
although certain interests warranted a full pretermination hearing,
"'[d]ue process is flexible and calls [only] for such procedural protec-
tions as the particular situation demands.' "126 The extent of the pro-
cedures required in each case is based upon the consideration of
three factors:

First, the private interest that will be affected by the official
action; second, the risk of an erroneous deprivation of such
interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safe-
guards; and finally, the Government's interest, including the

118. I& at 216.
119. Id. at 220.
120. See note 111 and accompanying text supra.
121. 424 U.S. 319 (1976).
122. Id. at 324-25. Eldridge had been receiving Social Security disability benefits

pursuant to 42 U.S.C. § 423. In 1972, after responding to a state questionnaire regard-
ing his medical condition, he was informed that his benefits would be terminated. The
letter included the reasons for the termination and informed Eldridge that he was en-
titled to request time to submit additional medical information which would support
his claim for disability benefits. Id. at 323-24.

123. Id. at 337-38.
124. Id. at 332-33.
125. Id. at 333.
126. Id. at 334 (quoting Morrissey v. Brewer, 408 U.S. 471, 481 (1972)).
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function involved and the fiscal and administrative burdens
that the additional or substitute procedural requirement
would entail.1m
In applying the above factors, the Court concluded that the de-

gree of potential harm to the social security disability recipient was
not sufficient to warrant a pretermination evidentiary hearing.12s

The Court reasoned that the recipient's private interest in an unin-
terrupted flow of income was slight in view of the statutory provision
granting full retroactive relief if the recipient ultimately suc-
ceeded. 29 The Court also pointed out that a disability recipient, un-
like the welfare recipient in Goldberg, had other sources of
temporary income. Therefore, the potential for harm from erroneous
deprivation was not as significant and required less procedural pro-
tection.13 0 In addition, the Court found little value in requiring fur-
ther procedural safeguards. 13 ' It observed that since the decision to
discontinue disability benefits could be adequately based on unbiased
medical reports, additional administrative requirements were unnec-
cessary.'32 Finally, the Court found a substantial public interest in
the elimination of the substantial costs associated with the require-
ment of a pretermination evidentiary hearing.'33 While recognizing
the importance of fiscal responsibility, the Court cautioned that pro-
cedural fairness involves more than an ad hoc weighing of fiscal bur-
dens against the private interests involved.'34 Ultimately, the
"balance involves a determination as to when, under our constitu-
tional system, judicial-type procedures must be imposed upon admin-
istrative action to assure fairness.' 35 The Court determined that,
under the circumstances, procedural "fairness" was accomplished by
the pre- and post-termination procedures already provided and,
therefore, a disability recipient was not entitled to a full evidentiary
pretermination hearing.13s

In subsequent cases the Court has continued to employ a bifur-
cated analysis to procedural due process questions: (1) the finding of
a protected property interest; and (2) the application of the Mathews
balancing test to determine the extent of the procedures necessary to

127. Id. at 335.
128. Id. at 340-41.
129. Id. at 340.
130. Id. at 340-41.
131. Id. at 343.
132. Id. at 344.
133. Id. at 347
134. rd at 348.
135. Id.
136. Id. at 349.
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satisfy due process.13 7

In Bishop v. Wood,138 a policeman claimed that he had a consti-
tutional right to a pretermination hearing.8 9 The Supreme Court,
however, held that the policeman's interest in continued employment
was not sufficiently anchored in a state statute or contract so as to
give rise to a protected interest.i 40 Therefore, the Court concluded
that Bishop had no right to procedural protection and a balancing of
the interests at stake was unnecessary. 141

In Barry v. Barchi,'42 the Court held that the summary suspen-
sion of a horse trainer's license without a presuspension evidentiary
hearing did not violate due process. 43 Although the Court recog-
nized that a horse trainer had a protected property interest in his li-
cense, it stated that, where the trainer was immediately notified of
the alleged infraction and was given sixteeen days to present his side
of the story, a formal presuspension hearing was unneccessary. 144

In Logan v. Zimmerman Brush Co.,145 the Supreme Court took a
tentative step toward defining the boundaries of a statutorily created
property interest. In Logan, the Court held that the use of the Illi-
nois Fair Employment Practices Act's adjudicatory procedures was a
form of protected property.1i Prior to Logan, the Court had found
protected property interests to exist in numerous state statutes.147 In
Logan, however, the Court stated that the hallmark of a constitution-

137. Logan v. Zimmerman Brush Co., 455 U.S. 422, 428-38 (1982); Barry v. Barchi,
443 U.S. 55, 64-66 (1979); Califano v. Yamasaki, 442 U.S. 682 (1979); Bishop v. Wood, 426
U.S. 341, 344-47 (1976); Paul v. Davis, 424 U.S. 693, 710-12 (1976).

138. 426 U.S. 341 (1976).
139. I& at 342-43.
140. Id. at 344-47. The city ordinance under which the policeman was hired pro-

vided for employee discharge as follows:
A permanent employee whose work is not satisfactory over a period of time
shall be notified in what way his work is deficient and what he must do if his
work is to be satisfactory. If a permanent employee fails to perform work up
to the standard of the classification held, or continues to be negligent, ineffi-
cient, or unfit to perform his duties, he may be dismissed by the City Man-
ager. Any discharged employee shall be given written notice of his discharge
setting forth the effective date and reasons for his discharge if he shall re-
quest such a notice.

Id. at 344 n.5.
141. Id. at 347.
142. 443 U.S. 55 (1979).
143. Id. at 68.
144. Id. at 65. The Court acknowledged, however, that the time between a pre- and

post-suspension hearing is critical. Once a suspension has been imposed, the individ-
ual's Interest in a speedy resolution of the controversy becomes paramount. Id. at 66.

145. 455 U.S. 422 (1982).
146. Id. at 430-31.
147. See, e.g., Barry v. Barchi, 443 U.S. 55, 64 (1979)(horse trainer's license a form

of protected property); Board of Regents v. Roth, 408 U.S. 564, 366 (1972)(tenured
teaching position a protected property interest); Bell v. Burson, 402 U.S. 535, 539
(1971)(driver's license a form of protected property).
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ally protected property interest is an individual entitlement grounded
in state law, which cannot be removed except for cause.148 Thus,
while state law may create a protected property interest, unless the
legislative intent is clear, the Court will not grant constitutional
protection.

Summary of Background

The above due process decisions illustrate the evolution of the
Court's use of a bifurcated due process analysis to determine what
procedural protections, if any, should be afforded specific property in-
terests.149' In addition, these decisions show the Court's continued
commitment to a pretermination hearing requirement once a consti-
tutionally protected property interest has been found to outweigh the
asserted state interest.'i 0

The first stage of the Court's due process analysis begins with an
examination of the nature, rather than the weight, of the individual's
interest at stake.151 If the interest is found in a body of positive law,
state or federal, or "mutually explicit understandings between the
state and the individual," a protected property interest is created. 5 2

If however, the interest falls outside the definition of protected prop-
erty, it is not entitled to procedural protection.153 On the other hand,
if the interest at stake passes this threshold definitional test, the
Court enters into the second state of its due process analysis.15 At
this point, the Court engages in a balancing of the competing inter-
ests at stake to determine the precise form that the procedures must
take.' 15 While the Court, in cases like Bell, Perry, Arnett, Mathews,
Barry, and Logan, has consistently required some form of
pretermination hearing, only in Goldberg v. Kelly is has the Court
declared a full evidentiary pretermination hearing necessary to safe-
guard a property interest.157

148. Logan, 455 U.S. at 430.
149. See notes 72-136 and accompanying text supra.
150. See notes 72-136 and accompanying text supra.
151. See notes 83-85 and accompanying text supra.
152. See Board of Regents v. Roth, 408 U.S. 564, 577 (1972); Perry v. Sindermann,

408 U.S. 593, 601 (1972).
153. See notes 138-141 and accompanying text supra.
154. Roth, 408 U.S. at 569-72.
155. Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
156. 397 U.S. 254 (1970).
157. See Logan v. Zimmerman Brush Co., 455 U.S. 422, 434 (1982) (right to use the

Illinois Fair Employment Practices Act's adjudicatory procedures a species of pro-
tected property requiring a pretermination opportunity to respond); Barry v. Barchi,
443 U.S. 55, 65 (1979) (pretermination opportunity to respond before suspension of a
horse trainer's license); Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (limited
pretermination procedure required before withholding social security disability bene-
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Before the adoption of the entitlement concept in Goldberg, the
Court's due process analysis had been centered on the grievousness
of the deprivation.'m If the seriousness of the individual's loss out-
weighed the government's interest in summary process, procedural
due process protection was warranted.159 After the Court's recogni-
tion of the concept of statutory entitlements, however, a bifurcated
due process analysis emerged.i 6° In defining the scope of the inter-
ests sufficient to create "property," the Court in Board of Regents v.
Roth' 6 ' stated that a legitimate entitlement interest must be provided
in specific constitional rights or explicit statutory law.' 62 In its com-
panion case, Perry v. Sindermann,6 3 the Court expanded this princi-
ple, stating that implied contractual understandings between the
state and individual could also give rise to a protected property
interest.164

Once a substantive property interest has been identified, the
Court employs constitutional criteria to determine the form which
the procedures must take. 65 Although Justice Rehnquist's opinion
in Arnett v. Kennedyli 6 challenged this view, a consistent majority of
the Court has held that his view is misguided: "mhe right to proce-
dural due process, is conferred, not by legislative grace, but by consti-
tutional guarantee.' 67 In delineating the procedures required by
this constitutional guarantee, the Court, in its second stage of analy-
sis, returns to its traditional method of weighing the grievousness of
the individual's loss against the governmental interests. 68 Mathews

fits); Arnett v. Kennedy, 416 U.S. 134, 148-55 (1974) (partial pretermination hearing
sufficient procedure before removal of a classified civil servant); Perry v. Sindermann,
408 U.S. 593, 603 (1972) (potential property interest, if established, would require a
predeprivation hearing); Bell v. Burson, 402 U.S. 535, 542 (1971) (partial pretermina-
tion hearing required before termination of a driver's license); Goldberg v. Kelly, 397
U.S. 254, 269-71 (1970) (full evidentiary pretermination hearing required before wel-
fare benefits terminated).

158. See Cafeteria Workers v. McElroy, 367 U.S. 886, 898 (1961) (extent of proce-
dural protection determined by a weighing of the "precise nature of the government
function involved as well as... the private interest that has been affected by govern-
ment action"); Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 168 (1951)
(Frankfurter, J., concurring ) (procedural protection dependant on the extent an indi-
vidual is "condemned to suffer grievous loss").

159. See cases cited note 157 supra.
160. Roth, 408 U.S. at 577 (first application of a bifurcated procedural due process

analysis and the establishment of a threshold definitional test of a protected property
interest). See also notes 72-85 and accompanying text supra.

161. 408 U.S. 564 (1972).
162. Id. at 578.
163. 408 U.S. 593 (1972).
164. Id. at 601-02.
165. See notes 109-112 and accompanying text supra.
166. 416 U.S. 134 (1974).
167. Id. at 167 (Powell, J., concurring in part and concurring in result in part).
168. See notes 126-136 and accompanying text supra.
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v. Eldridge16 9 revealed that the factors to be considered are: (1) the
private interest affected; (2) the risk of erroneous deprivation cou-
pled with the probable value of additional safeguards; and (3) the
governmental interest in determining the specific procedural require-
ments of due process. 170

In applying the Mathews test, once the Court has determined
that the private interest outweighs the governmental concern, it has
consistantly held that a post-termination hearing alone does not sat-
isfy procedural due process. 17 1 As a general rule, the Court has re-
quired that some form of pretermination hearing be provided before
the deprivation takes place.172

ANALYSIS

The majority decision in Loudermill continued the Court's com-
mitment to a bifurcated due process analysis as well as to its general
rule of requiring some form of pretermination hearing prior to the
discharge of an employee with a constitutionally protected property
interest.173 After finding that a protected property interest in em-
ployment was created by the state statute, the Court applied the test
it had formulated in Mathews to determine the specific requirements
of due process.174 In applying this test, the Court made the following
findings: (1) the individual's interest in retaining his means of liveli-
hood was substantial; (2) the risk of erroneous deprivation could be
significantly reduced by providing an opportunity for an employee to
present his side of the case prior to termination; and (3) there was a
slight burden on the government to provide an opportunity to re-
spond before termination.'7 5

While the Court required a pretermination hearing, it held that
the procedures need not be elaborate. All that the Court required
was that a tenured public employee be given: (1) oral or written no-
tice of the charges against him; (2) an explanation of the employer's
evidence; and (3) an opportunity to present his side of the story
either in person or in writing.176 The Court stated that "to require
more than this prior to termination would intrude to an ... unwar-
ranted extent on the government's interest in quickly removing an

169. 424 U.S. 319 (1976).
170. Id. at 335.
171. Id. at 340-41.
172. See cases cited at note 156 upra.
173. Cleveland Bd. of Educ. v. Loudermill, 105 S. Ct. 1487, 1493 (1985).
174. Id. at 1494-95.
175. Id.
176. Id. at 1495.
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unsatisfactory employee. ' '177

The Loudermill holding can be seen as a logical extension of the
Court's previously developed due process doctrine. Not only does the
decision follow the Court's familiar two-stage analysis, but it also
clearly establishes the role of a pretermination hearing as an initial
safeguard against arbitrary government action.178

By requiring a hearing prior to the initial taking, the Court reaf-
firmed the principle that certain interests demand immediate protec-
tion from summary procedure. 179 These interests require a hearing
at the first stage of taking, when the legitimate interests of the indi-
vidual outweigh any governmental concern affected.I s ° In cases in-
volving a welfare recipient, nonprobationary federal employee, wage
earner, social security recipient, or licensee, the Court has held that
the individual's interest in the uninterrupted possession of his prop-
erty, pending final administrative decision, was paramount.' 8 ' The
fact that the state may have specified its own procedures for the de-
termination of the individual's interest does not affect the federal
constitutional guarantee of due process.'8 2

Prior to Loudermill, the question in procedural due process cases
was not whether a pretermination hearing was required; rather, the
question centered on the extent of the pretermination procedures. 8 3

These cases have involved property interests, the erroneous depriva-
tion of which could seriously harm the individual.'84 Therefore, the
Court has held the sufficiency of the administrative process to be par-

177. Id. at 1495-96.
178. Id. at 1496. The Court stated: "We conclude that all the process that is due is

provided by a pretermination opportunity to respond, coupled with [full] post-termina-
tion administrative procedures... ." Id.

179. See note 159 and accompanying text supra.
180. Loudermill, 105 S. Ct. at 1492. See also note 156 and accompanying text supra.
181. See note 157 supra.
182. Loudermill, 105 S. Ct. at 1492. See also notes 98-112 and accompanying text

8upra.
183. See Barry v. Barchi, 443 U.S. 55, 65 (1979) (holding that less than formal hear-

ing prior to suspension of a horse trainer's license satisfied a pretermination hearing
requirement); Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (holding a limited
pretermination hearing sufficient to satisfy due process); Arnett v. Kennedy, 416 U.S.
134, 143-55 (1974) (holding existing pretermination opportunity to answer satisfied due
process without requiring a more elaborate opportunity to respond); Bell v. Burson,
402 U.S. 535, 542 (1971) (partial pretermination hearing required before deprivation of
a driver's license); Goldberg v. Kelly, 397 U.S. 254, 269-71 (1970) (full evidentiary
pretermination hearing required prior to deprivation of welfare benefits).

184. See e.g., Logan v. Zimmerman Brush Co., 455 U.S. 422, 434 (1982) (employee's
interest in retaining his employment and in disproving employer's charges of incompe-
tence or inability was substantial); Barry, 443 U.S. at 64 (horse trainer's interest in
avoiding suspension of license was substantial); Mathews, 424 U.S. at 340-42 (eligibility
for disability benefits was significant interest); Arnett, 416 U.S. at 169 (termination of
public employment constituted a serious loss) (Powell, J., concurring in part and con-
curring in the result in part); Bell, 402 U.S. at 539 (suspension of driver's license in-
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amount and the requirement of a pretermination hearing to be cru-
cial in safeguarding the private interest at stake.

While the form of the pretermination hearing takes it shape
from a balancing of the competing interests, the Court has consist-
ently allowed the individual an informal opportunity to respond
either orally or in writing as to why the proposed action should not
take place.' 85 Only in the context of a welfare benefit has the Court
demanded a more formal pretermination hearing.1 8s The Court justi-
fiably distinguishes the severity in the situation of a welfare recipient
on the grounds "that [the] termination of aid pending resolution of a
controversy over eligibility may deprive an eligible recipient of the
very means by which to live while he waits."'1 s 7 Thus, Loudermill
represents a consistent addition to procedural due process analysis
when it declared that a public employee is entitled to a pretermina-
tion procedure consisting of notice, the reasons for the proposed ac-
tion, and the opportunity to respond either in person or in writing.
In its opinion, the Court held that the individual's interest in contin-
ued employment, while not on the same level as a welfare recipient's
benefits, warranted a limited pretermination hearing.lss Justices
Marshall and Brennan, in their concurring opinions, however, argued
that the majority's decision did not go far enough in protecting the
individual's interest in continued employment. 89

Justice Marshall argued that, prior to the termination of wages,
an employee should be entitled to "test the strength of the evidence
'by confronting and cross-examining adverse witnesses and by
presenting witnesses on [his] own behalf, whenever there are sub-
stantial disputes in testimonial evidence. ' '19°  Justice Marshall
placed great weight upon the seriousness of the loss of wages to an
employee, claiming that the interim period between the initial taking
and the final determination could be devastating to the personal eco-
nomic life of the employee. 191 He felt that the potential inability of
the employee to find another job during the interim period, or the
possibility of his being forced onto meager unemployment or even
welfare rolls, was an unacceptable risk of wrongful discharge which

volved adjudication of important interests of the licensee); Goldberg, 397 U.S. at 264
(termination of welfare benefits was of critical importance to recipient).

185. See note 157 aupra.
186. See notes 51-61 and accompanying text supra.
187. Goldberg, 397 U.S. at 261.
188. Loudermill, 105 S. Ct. at 1495.
189. Id. at 1497 (Marshall, J., concurring in part and concurring in the judgment);

id. at 1499 (Brennan, J., concurring in part and dissenting in part).
190. Id. at 1497 (Marshall, J., concurring in part and concurring in the judgement)

(quoting Arnett, 416 U.S. at 214).
191. Id. at 1497.
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placed the suffiency of the pretermination hearing at a premium.19

Similarly, Justice Brennan called for a more elaborate
pretermination hearing.193 However, Justice Brennan focused not on
the potential harm to the individual, but rather on the nature of the
dispute.194 He reasoned that, if the case involved a factual dispute as
to why the deprivation should not take place, the employee deserved
the opportunity to "produce contrary records or testimony, or even to
confront an accuser."'195 On the other hand, if the employee merely
wanted to explain why he should not be terminated, these procedural
opportunities were unnecessary.196

By requiring more elaborate pretermination procedures, the con-
curring opinions fail to give proper weight to the Court's prior deci-
sions.197 The Court's prior decision in Arnett guaranteed an
individual the same pretermination procedures as the majority did in
Loudermill.198 In Arnett, however, Justice Powell distinguished an
individual's interest in employment from that in a welfare benefit by
stating:

[Tihe crucial factor in [the context of welfare benefits] - a
factor not present in the case of... the discharged govern-
ment employee... - is that termination of aid pending res-
olution of a controversy over eligibility may deprive an
eligible recipient of the very means by which to live while he
waits. By contrast, a public employee may well have in-
dependent resources to overcome any temporary hardship,
and he may be able to secure a job in the private sector. Al-
ternatively, he will be eligible for welfare benefits.199

Moreover, the concurring opinions place undue significance on the
importance of the pretermination hearing. As the majority stated, a
"pretermination hearing need not definitively resolve the propriety
of the discharge." 2° ° The majority added: "It should be an initial
check against mistaken decisions - essentially, a determination of
whether there are reasonable grounds to believe that the charges

192. Id.
193. Id. at 1499 (Brennan, J., concurring in part and dissenting in part).
194. Id.
195. Id.
196. Id.
197. See notes 98-120 and accompanying text supra.
198. In Arnett, the Court upheld pretermination procedures consisting of a

pretermination notice, an explanation of the employer's evidence, and an opportunity
to be heard. Arnett, 416 U.S. at 137. In Loudermill, the Court required the same pro-
cedures. Loudermill, 105 S. Ct. at 1495.

199. Arnett, 416 U.S. at 169 (Powell, J., concurring in part and concurring in the
result in part) (citing Goldberg, 397 U.S. at 261).

200. Loudermill, 105 S. Ct. at 1492.
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against the employee are true and support the proposed action."2 1

The pretermination hearing need be adversarial in nature only when
the significance of the individual's interest is so crucial that the possi-
bility of erroneous deprivation may be life threatening.2 0 2 Consider-
ing the possible access to other sources of income and the possible
availability of backpay if reinstated, an interest in employment falls
short of such critical need. Therefore, while some form of
pretermination procedures are warranted in employment cases, they
need not extend to a full evidentiary proceeding.2 0 3

Unlike the majority, which reaffirmed the Court's continued
commitment to constitutional protection of state-created property
rights, the dissenting opinion of Justice Rehnquist argued that the
state-created property interest should be free from federal proce-
dural due process constraints.2° 4 However, the majority forcefully
rejected Justice Rehnquist's "bitter with the sweet" approach.20 5 In
the Court's view, prior decisions clearly demonstrate that the "cate-
gories of substance and procedure are distinct."2°6 The Court stated:
"The right to due process 'is conferred not by legislative grace, but by
constitutional guarantee. While the legislature may elect not to con-
fer a property interest. . . ,it may not constitutionally authorize the
deprivation of such an interest, once conferred, without appropriate
procedural safeguards.' "207 Thus, in the majority's opinion, mini-
mum procedural safeguards are a matter of federal law, regardless of
what procedures the state may have statutorily provided.

While Justice Rehnquist's "bitter with the sweet" approach to
due process analysis currently has no support from his Brethren, his
dissent does raise a legitimate criticism of the majority's due process
analysis. According to Justice Rehnquist, the second stage balancing
test of the present due process analysis is nothing more than "an ad
hoc weighing which depends to a great extent upon how the Court

201. Id. at 1495.
202. Goldberg, 397 U.S. at 261 (requiring a full evidentiary hearing prior to the dep-

rivation of a property interest that is crucial to an individual's survival).
203. See Arnett, 416 U.S. at 169 (Powell, J., concurring in part and concurring in

the result in part) (holding a temporary interruption of income did not constitute a
serious loss to warrant a full evidentiary pretermination hearing).

204. Loudermill, 105 S. Ct. at 1502-04 (Rehnquist, J., dissenting).
205. Id. at 1491-93.
206. Id. at 1492-93. The Court noted that six Justices in Arnett v. Kennedy, 416

U.S. 134 (1974), rejected Justice Rehnquist's "bitter with the sweet" argument and
pointed to its recent decisions.in Logan v. Zimmerman Brush Co., 455 U.S. 422, 432
(1982) and Vitek v. Jones, 446 U.S. 480, 491 (1980), as supporting its view that federal
constitutional law alone dictates the procedures required prior to the deprivation of a
protected property interest. Id.

207. Id. at 1493 (quoting Arnett, 416 U.S. at 167 (Powell, J., concurring in part and
concurring in the result in part)).
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subjectively views the underlying interest at stake."208 Calling this
balancing approach "unpredictable," Justice Rehnquist argued that
because of the "lack of any principled standards in this area ...
these procedural due process cases will recur time and again [with]
[e]very different set of facts ... present[ing] a new issue on what
process [is] due and when.' ' 2° 9 In Justice Rehnquist's opinion, the
way to avoid this "subjective and varying interpretation of the Due
Process Clause" would be "to hold that one who avails himself of
government entitlements accepts the grant of tenure along with its
inherent limitations. '210

Although Justice Rehnquist's view explicitly delineates the pro-
cedural protection afforded an individual when the government
grants him an entitlement, it provides little protection from arbitrary
deprivation in violation of the fourteenth amendment.2 11 The four-
teenth amendment commands that the states shall not "deprive any
person of life, liberty, or property, without due process of law."'212

The constitutional imposition of procedural safeguards are necessary
to guarantee that the conditions of personal freedom are preserved
by providing an institutional check on arbitrary government ac-
tion.2 13 As Justice Harlan eloquently stated:

Without this guarantee that one may not be deprived of his
rights, neither liberty nor property, without due process of
law, the State's monopoly over techniques for binding con-
flict resolution could hardly be said to be acceptable under
our scheme of things. Only by providing that the social en-
forcement mechanism must function strictly within these
bounds can we hope to maintain an ordered society that is
also just.

2 1 4

In order to enforce equitably this constitutional mandate of pro-
cedural due process, a balancing of the competing interests at stake is
necessary. 215 Only in this way can due process adequately protect the
individual and remain flexible to meet the demands of each particu-

208. Id. at 1504 (Rehnquist, J., dissenting).
209. Id.
210. Id.
211. See Arnett, 416 U.S. at 166-67 (Powell, J., concurring in part and concurring in

the result in part). It is self-evident that in allowing a state to define its own proce-
dures for the deprivation of a property interest, the state may severely limit or totally
deny an individual the opportunity for a hearing before the deprivation at issue takes
place. See Fuentes v. Shevin, 407 U.S. 67, 82 (1972) (stating that the right to be heard
prior to deprivation of a protected property has long been recognized under the four-
teenth and fifth amendments).

212. U.S. CoNsT. amend. XIV, § 1.
213. L. TRIBE, AMERICAN CONSTITUTIONAL LAW 501 (1978).
214. Boddie v. Connecticut, 401 U.S. 371, 375 (1971).
215. See notes 126-136 and accompanying text supra.
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lar situation. The Court has repeatedly stated that not all situations
calling for procedural safeguards call for the same kind of proce-
dure.216 For instance, the protection of an interest as vital as a wel-
fare benefit necessarily demands greater procedural protection than
the summary deprivation of a driver's license.2 17 To handicap the
protection of different property rights by strict and rigid due process
rules would deprive both the individual and the government of the
ability to assure the sufficiency of the truthfinding process, which is
the ultimate goal.

Beyond Loudermill

The Loudermill decision, like all due process decisions, rests on
the circumstances surrounding the case. However, it may still prove
to be a useful guide to the procedures necessary in similar situations
involving similar property interests. Government largess in the form
of protected employment or benefits will undoubtedly be viewed by
the Court as requiring similar procedural safeguards. It should also
be clear from the Loudermill decision that a state need not set up an
elaborate codification of the pretermination procedure. The Court
has indicated that an informal opportunity to respond will provide an
individual with adequate procedural protection when a full post-ter-
mination review is provided.2 1 8

The Court's main concern in granting a pretermination opportu-
nity to respond has been to lessen the risk of imposing a severe hard-
ship on an individual as the result of an erroneous deprivation.2 1 9

The Court has recognized that the interim period, between the time
the government first acts to deprive a person of his property and the
time when a final decision is rendered, may prove to be economically,
socially, and psychologically devastating to the individual.2 20

At a minimum, the Court has required that the pretermination
hearing must provide notice, reasons as to why the action is being
taken, and the opportunity to respond either orally or in writing.221

Although a small minority of the Court supports a more adversarial
pretermination hearing, it is unlikely that, after fifteen years of re-

216. See Boddie, 401 U.S. at 378. The Court stated "[The formality and procedural
requisites for the hearing can vary, depending upon the Importance of the interest in-
volved and the nature of the subsequent proceedings." Id.

217. Compare Goldberg, 397 U.S. at 261 (requiring a full evidentiary hearing prior
to the deprivation of a welfare benefit) with Bell, 402 U.S. at 542 (holding a limited
pretermination hearing sufficient to satisfy procedural due process).

218. Loudermill, 105 S. Ct. at 1496.
219. Id. at 1495. See also Goldberg, 397 U.S. at 267 (pretermination hearing re-

quired to guard against an erroneous deprivation of benefits).
220. See notes 57-59 and accompanying text supra.
221. See notes 173-88 and accompanying text uprn.
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treating from the full-fledged, trial-type hearing required in
Goldberg, the Court would adopt a full adversarial, evidentiary hear-
ing as a prerequisite to adverse governmental action. 22 2

Additionally, the Loudermill decision can be seen as firmly lay-
ing to rest Justice Rehnquist's "bitter with the sweet" argument.M
The majority clearly held that federal constitutional law alone dic-
tates the procedural requirements of due process.2 24 Nevertheless, it
is important to note that a state may still avoid this federal constitu-
tional intrusion. Under present due process analysis, the Court does
not reach the issue of procedural requirements unless the interest in
question conforms with the Court's positivist definition of property
adopted in Board of Regents v. Roth.225 Therefore, a state, in estab-
lishing a property interest, may word its statute so that no enforcea-
ble expectation in the continuation of a property interest is created,
and, thereby, may avoid any federal constitutional procedural
constraints.

226

The Court's procedural due process doctrine, at times, appears to
be at odds with itself. On one hand, the Court can be seen as provid-
ing the individual with greater procedural protection by requiring
some form of pretermination hearing. On the other hand, the Court
has limited the types of interests which may receive procedural pro-
tection to only those which meet its threshold definition of property.
In the end, the question of what process is due will undoubtedly vary
with each property interest at stake. The Court, however, has clearly
recognized that the pretermination hearing plays a crucial role in
providing procedural due process protection.2 27 Therefore, the cen-
tral issue in future procedural due process decisions will not be
whether a pretermination hearing is required, but rather how exten-
sive the hearing must be. In light of the purpose of the pretermina-
tion hearing as an initial check against mistaken decisions and the
Court's reluctance to turn it into an adversarial proceeding, it ap-
pears that, in the majority of cases, the granting of a simple informal
opportunity to respond coupled with a full post-termination admin-
strative review will satisfy the present procedural due process
requirements.

228

222. See notes 190-203 and accompanying text supra.
223. Loudermill, 105 S. Ct. at 1491-93.
224. Id.
225. 408 U.S. 564, 577 (1972). See also notes 83-86 and accompanying text supra.
226. See, e.g., Bishop v. Wood, 426 U.S. 341 (1976) (policeman's interest in employ-

ment not sufficiently anchored in a state statute or contract so as to give rise to a pro-
tected interest); Roth, 408 U.S. at 578 (teacher's interest in employment not entitled to
procedural due process protection).

227. See note 157 and accompanying text supra.
228. Loudermill, 105 S. Ct. at 1496.
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CONCLUSION

The Supreme Court's decision in Loudermill represents a consis-
tent addition to procedural due process analysis, both structurally
and substantively. Structurally, the Court continued to employ a bi-
furcated analysis to ascertain the necessary due process procedures.
Substantively, the Court reaffirmed its commitment to the principle
that certain property interests require pretermination procedures
comprised of notice, reasons for the proposed action, and the opportu-
nity to respond orally or in writing.

C. T. Newsum- '87




