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I. INTRODUCTION

On April 2, 1985, the Attorney General of the State of Nebraska
issued a legal opinion on the rights of Nebraskans to use the waters
of the Missouri River for recreational purposes.1 The Assistant Di-
rector of the Nebraska Game and Parks Commission had requested a
ruling on whether members of the public could use the banks of the
Missouri River for hunting, fishing, and boating activities without se-
curing prior permission from abutting riparian landowners.2 The At-
torney General held that they could not, stating that "the public has
no right to utilize the banks of the Missouri River without the per-
mission of the landowners except to portage or otherwise transport a
non-powered vessel around a fence or obstruction in the river."' 3 The
opinion relied on two legal bases: first, a longstanding decision of the
Nebraska Supreme Court, which the Attorney General read as de-
claring title interests in Nebraska streambeds to be in riparians
whose properties abut the streams;4 and second, a statutory enact-
ment expressly providing members of the public rights to portage
around obstructions in rivers.5 The opinion addressed this issue of
public rights only with respect to the Missouri River, but speculated
that rights of the public in Nebraska would not vary regardless of the
stream involved.6

This opinion has rekindled interest in the question of who holds
title to streambeds in the state. 7 The interest is high because location
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Duquesne University; LL.M., 1977, George Washington University.

1. Op. NEB. Arr'Y GEN. No. 55 (April 2, 1985).
2. The Assistant Director's request was itself prompted by a citizen inquiry on

the issue. Shortly before the request, several persons engaging in recreational activi-
ties had anchored three boats along the Missouri River south of the Fort Calhoun area.
They were ordered off the land by the riparian landowner, thus precipitating the
above-noted events. The Missouri River forms the eastern border of the State of
Nebraska.

3. Op. NEB. ATrr'y GEN. No. 55, at 1.
4. Id. The case was Kinkead v. Turgeon, 74 Neb. 580, 109 N.W. 744 (1906). The

validity of this decision forms the basis for much of the discussion of this Article.
5. NEB. REV. STAT. § 28-522 (Reissue 1979).
6. Op. NEB. ATT'Y GEN. No. 55, at 2 (citing for that principle R. HARNSBERGER &

N. THORSON, NEBRASKA WATER LAW AND ADMINISTRATION (1984)).
7. The issue of public, or at least non-private, rights in water has come of age in

Nebraska. Recent years have seen, for example, the first legislative push to protect
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of property rights in streambeds is central in determining rights of
members of the public to use the streams of the state. This Article
examines these issues. It first traces the transfer of title interests in
submerged lands from the federal government, the original "proprie-
tor," to the state. Then this Article examines the disposition of that
title interest after it settled in the state. In this portion of the discus-
sion, the Article pays particular attention to the central case long re-
lied upon in Nebraska for the principle of riparian ownership.8 After
discussion of the impact that title determinations can make on public
rights, this Article concludes by offering thoughts on the right to use
waterways in the state.

II. BACKGROUND

A. STATES' RIGHTS IN SUBMERGED LANDS

A review of the legal rights of Nebraskans to use waters for rec-
reation and other purposes (at least to the extent that those rights
depend on streambed title co:siderations) must begin with a review
of applicable federal law, for federal law initially transferred the title
interests now under consideration. This review is relatively simple,
as federal case law is well-settled in the area.

The original thirteen colonies were autonomous units prior to
the formation of the Union in 1776. In their respective capacities as
sovereigns, each of these colonies held certain property rights to
lands within their borders. These property rights included rights to
streambeds underlying "navigable streams."

When these thirteen sovereign units formed the Union, and be-

non-private beneficial uses of water, for such purposes as recreation, aesthetic enjoy-
ment, fish and wildlife maintenance, surface water quality maintenance, and others.
Legislative Bill 1106, enacted during the Nebraska Unicameral's 1984 session, consti-
tuted a first meek step in that direction. See NEB. REV. STAT. §§ 46-2,107 to -2,119 (Re-
issue 1984). Such concerns are also central to the ongoing consideration of the
relicensing of the Kingsley Dam in Ogallala, Nebraska, the impoundment of which,
more than any other single entity, determines the flow of water in the Platte River.
The same concerns also form an underlying component in the debate over state policy
toward funding and management of water projects as well as in the formulation of
water use goals. See D. Williamson, State Goals for Water Resource Use (July 1, 1985)
(memorandum available from Nebraska Department of Natural Resources).

The difficulty in balancing public and private water rights, moreover, received ex-
tensive national attention recently when the California Supreme Court ruled that the
public interest in maintaining Mono Lake was superior under state law to vested pri-
vate diversion rights held by the Department of Water and Power of the City of Los
Angeles. National Audubon Soc. v. Superior Court, 33 Cal. 3d 419, -, 658 P.2d 709,
732, 189 Cal. Rptr. 346, 369, (1983).

Even the simple request for an attorney general opinion on the issue of public
rights is testimony to increasd public interest in the availability of waters for recrea-
tional and other public uses.

8. See note 4 and accompanying text supra.
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came themselves member states in that Union, they transferred cer-
tain of their sovereign powers to the newly created national body.
That transfer was imperative, of course, to empower the new federal
government to undertake tasks necessary for the national interest.
Important for our purposes, however, this voluntary transfer from
states to the national government was one of powers and not of prop-
erty interests: the federal government did not secure property rights
held by states in their prior sovereign capacities. To the contrary,
states' rights endured.9

After these initiating events, the newly created federal govern-
ment undertook to expand the geographic boundaries of the nation.
It was successful in the effort, managing to secure vast, new property
holdings by purchase,1 0 treaty," and force.1 2 Such properties, se-
cured in the name of the federal government, became its possessions.
One result of this expansion was that the federal government found
itself to be titleholder of streambeds in acquired territories, while the
original colonies, now states, held title to such streambeds within
their respective borders.

This disparity of ownership caused no problems so long as the
newly acquired federal properties had the status of territories. Diffi-
culty arose, however, when the territories began taking their places
as states in their own rights. These new states would enter the
Union under different circumstances than did the original thirteen.
The new states would not hold property rights identical to the origi-
nal thirteen states.

That specter prompted a strong reaction from the United States
Supreme Court. In what has become known as the "equal footing"
doctrine, the Court placed all states, both founding and new, in iden-
tical legal status. It asserted that all states are constitutionally on
equal footing, i.e., all new states enjoy "the same rights, sovereignty,
and jurisdiction ... as the original states.' 3 This meant that new

9. Continuation of state title interests to current times depends on state policies.
Many states undertook policies to alienate state-owned submerged lands to private in-
terests. See notes 90-109 and accompanying text infra.

10. For example, the Louisiana Purchase of 1803 added twenty-three million acres
to the national stock, including territory which is now Nebraska; the Gadsen Purchase
of 1853 secured what is now southern Arizona from Mexico.

11. For example, the Treaty of Guadaloupe Hidalgo of 1848 added California and
other southwest lands to the United States; the Oregon Compromise of 1846 fixed the
boundary separating the northwest territories of the United States from Canadian
holdings.

12. For example, Florida was acquired from the Spanish after military victories
by Andrew Jackson in 1819. For a comprehensive discussion of the history of the geo-
graphic expansion of the nation, see P. GATES, HISTORY OF PUBLIC LAND LAW DEVEL-
oPMENT (1967).

13. Pollard's Lessee v. Hagan, 44 U.S. (3 How.) 212, 229 (1845).
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states owned submerged lands just as did the original thirteen colo-
nies. Each new state would receive such title interests by operation
of law upon admission of that state into the Union, 14 subject to over-
riding federal constitutional powers.'5

This doctrine transferred title interests to new states only in
those streambeds over which flowed "navigable" waters.16 Under
legal concepts brought from England 17 and carried forward by the
United States Supreme Court,' 8 such streams were the only ones in
which the original colonies had property interests. The federal gov-
ernment, also, had rights in such streams only, and consequently
could pass along only such rights. "Navigable" streams were deemed
to be those "navigable in fact,"'19 a characterization of navigability
that expanded strict English common law principles which desig-
nated as navigable only those streams subject to the ebb and flow of
tides.

20

The end result under federal law, therefore, was the following:

14. See id. at 228-29.
15. See id. at 229. Submerged lands were not the only title interests secured by

states at their creation. States also received title to specific parcels deemed necessary
for the new state to conduct its business. See generally G. COGGINS & C. WILKINSON,

FEDERAL PUBLIC LAND AND RESOURCES LAW 45-65 (1981).
16. Pollard's Lessee, 44 U.S. (3 How.) at 229.
17. 3 KENT'S COMMENTARIES 427 (13th ed. 1884).
18. Martin v. Waddell, 41 U.S. (16 Pet.) 366, 410 (1842). The Court stated: "For

when the revolution took place, the people of each state became themselves sovereign;
and in that character hold the absolute right to all their navigable waters, and soils
under them, for their own common use, subject only to rights since surrendered by the
constitution to the general government." Id.

19. The Daniel Ball, 77 U.S. (10 Wall.) 557, 563 (1870). Navigable-in-fact streams
were those "used, or... susceptible of being used, in their ordinary condition, as high-
ways for commerce, over which trade and travel are or may be conducted in the cus-
tomary modes of trade and travel on water." Id. Moreover, if a stream were "capable
in its natural state of being used" for such commercial purposes, even if actually un-
used for such purposes, it was nonetheless considered to be navigable. The Montello,
87 U.S. (10 Wall.) 430, 441 (1874). United States v. Appalachian Elec. Power Co., 311
U.S. 377 (1940), is sometimes cited for the notion that streams capable of supporting
navigation if artificially improved are navigable for legal purposes. Appalachian Elec-
tric Power is inapplicable here as it considered navigability for purposes other than for
determination of title interests in streambeds. It dealt, rather, with the applicability of
the federal commerce clause and for that purpose held (unnecessarily, one would
think) that streams once non-navigable could become later navigable-and thereby be-
come subject to the commerce clause-if artificially improved. Id. at 426.

20. See note 81 and accompanying text infra. An "ebb and flow" test might make
sense for an island country such as England but has been widely considered unsuitable
for a large nation such as the United States. Under the federal test, streams are
deemed to be "navigable" if they are capable of supporting navigation in interstate
commerce by "customary modes of trade and travel on water" in their ordinary condi-
tion. Brewer-Elliott Oil & Gas Co. v. United States, 260 U.S. 77, 86 (1922). See also
United States v. Utah, 283 U.S 64, 76 (1931); United States v. Holt State Bank, 270 U.S.
49, 56 (1926). See generally Johnson & Austin, Recreational Rights and Titles to Beds
on Western Lakes and Streams, 7 NAT. RESOURCES J. 1, 24-25 (1967).
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if a stream were "navigable," title to its streambed was deemed to be
in states upon their entry into the Union;21 if a stream were non-nav-
igable, title was deemed to be in individual riparians who settled
along either side of the stream.22 Such "navigability for title" pur-
poses were determined by federal law at the time the title was
deemed to have passed from federal control, i.e., at the time of crea-
tion of the state.23

B. THE LAW IN NEBRASKA

Once in existence, states assumed normal sovereign functions,
one expression of which was the development of a system of property
rights within the jurisdiction. Nebraska was no exception. In its as-
sumption of this function, the state through its judiciary found occa-
sion early on to comment on the location of title interests in
streambeds underlying navigable waters. In its early cases, the Ne-
braska Supreme Court agreed with the federal courts that title lay in
the state itself. These cases simply recited the above-described trans-
fer sequence, and concluded that no actions at the state level subse-
quent to the initial transfer of property interests to the state had
altered the status quo. Thus, in Crawford Co. v. Hathaway,24 the
court stated that with respect to navigable streams "the water and
the soil thereunder belong to the state, and are under its sovereignty
and domain, in trust for the people, and can not, therefore, be the
subject of a claim of property therein, or the right to the use thereof
by an adjoining landowner. s2 5 In Clark v. Cambridge & Arapahoe Ir-
rigation & Improvement Co.,26 involving a private water dispute on
Nebraska's Republican River, the court reached the same

21. Shively v. Bowlby, 152 U.S. 1, 58 (1894). The federal government made land
grants in some cases to individuals in territories later to be added as states, but these
grants have been interpreted as not conveying away any lands that would pass to states
upon their creation. Id. The Court stated:

[G]rants by Congress of portions of the public lands within a Territory to set-
tlers thereon, though bordering on or bounded by navigable waters, convey, of
their own force, no title or right below high water mark, and do not impair
the title and dominion of a future State when created; but leave the question
of the use of the shores by the owners of uplands to the sovereign control of
each State, subject only to the rights vested by the Constitution in the United
States.

Id.
22. If different riparians abutted opposing sides of the same stream, the rule was

that each owned to the "thread," or center, of the streambed. See, e.g., Nebraska v.
Iowa, 406 U.S. 117, 118-19 (1972); McBride v. Whitaker, 65 Neb. 137, 142, 190 N.W. 966,
968 (1902), affd on other grounds, 197 U.S. 510 (1905).

23. See United States v. Utah, 283 U.S. at 75; Holt State Bank, 270 U.S. at 55-56;
Brewer-Elliott, 260 U.S. at 83-85. See generally Johnson & Austin, supra note 20.

24. 67 Neb. 325, 93 N.W. 781 (1903).
25. Id. at 351, 93 N.W. at 789.
26. 45 Neb. 798, 64 N.W. 239 (1895).
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conclusion.2 7

In 1906, the consensus regarding location of title interests to
streambeds underlying navigable streams in Nebraska ended. In that
year, the Nebraska Supreme Court handed down a decision rethink-
ing the entire matter. In Kinkead v. Turgeon,28 the court held that
all title interests in streambeds in Nebraska, regardless of considera-
tions of navigability, lay in individual riparians. 29 Such a proposition
was momentous, for it undercut the premises of the equal footing
doctrine, and stripped the state of all property interests in submerged
lands as well. By doing so, it modified fundamentally the public right
to use water: as private property rights expand, the competing public
right must diminish commensurately.

Kinkead presented a private rights dispute to the court. The
facts, although sparse,30 demonstrate that the plaintiff was a riparian
owner of lands bordering the Missouri River.31 When the stream
changed its course suddenly in a process known as avulsion, a stretch
previously submerged by the river opened up as dryland.32 Defend-
ants took up occupancy of those newly available lands,3 3 causing the
plaintiff, wishing the use of these same open drylands, to sue in
ejectment.

34

The plaintiff founded his claim on the theory that abutting ripar-
ians in Nebraska, rather than the state, held title interests to
streambeds, even in cases where the overlying streams were "naviga-
ble." As the court phrased it, "plaintiff's claim to the land rests
solely on the doctrine that the riparian owner of lands bordering on
the Missouri river take to the middle thread of the stream, notwith-
standing the fact of its navigability. '3 5 The lower court rejected the
plaintiff's arguments, falling back on the well-accepted understand-
ing that the state, not the riparian, held title to such streambeds.3 6

The Nebraska Supreme Court, on its first review of the lower court
decision, affirmed, aparently viewing the case as routine and not even
bothering to hear oral arguments. 37

27. Id. at 805, 64 N.W. at 241.
28. 74 Neb. 580, 109 N.W. 744 (1906), rev V 74 Neb. 573, 104 N.W. 1061 (1905).
29. Id. at 591, 109 N.W. at 748.
30. The court itself characterized the facts as "exceedingly meager." Kinkead, 74

Neb. at 574, 104 N.W. at 1062.
31. Id.
32. "'Avulsion' is a sudden and perceptible loss or addition to land by the action

of water, or a sudden change in the bed or course of a stream." Valder v. Wallis, 196
Neb. 222, 224, 242 N.W.2d 112, 114 (1976) (citing 78 AM. JUR. 2D Waters § 406 (1975)).

33. Kinkead, 74 Neb. at 574, 104 N.W. at 1062.
34. Id. at 573-75, 104 N.W. at 1062.
35. Id. at 574, 104 N.W. at 1062.
36. See id. at 579, 104 N.W. at 1064.
37. Id.

[Vol. 19
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Shortly after the initial review of the case, however, the court or-
dered a rehearing,38 and, upon reconsideration, reversed its prior
holding.39 The new decison was as novel as its predecessor had been
routine.

On this second review, the court asserted that this issue was one
of first impression, commenting that previous cases had spoken only
"incidentally" to the issue.40 After noting a supposed widespread
confusion on the matter,41 the court began its analysis, one totally at
variance with past considerations. The analysis was deceptively sim-
ple. First, the court cited a Nebraska statute providing that English
common law was applicable generally within the jurisdiction,42 ac-
companying that citation with an expression of its general inclination
to use common law as a means of dispute resolution whenever possi-
ble.43 The court then explained that English common law provided
individual riparians with title to streambeds underlying all streams
except those affected by the "ebb and flow of tides. '44 As the statute
(and, therefore, English common law) governed, and as there were
no streams in Nebraska affected by tides, riparians owned all the
streambeds in Nebraska.

Foreseeing the concern that this new ruling could generate, the
court then commented on how this new policy would bear on public
rights. The court started by characterizing those rights:

The public, in cases where the river is navigable for boats
and rafts, have an easement therein, or a right of passage,
subject to the jus publicum as a public highway. The propri-
etors of the adjoining banks have a right to use the land and
water of the river, as regards the public, in any way 'not in-
consistent with the easement.'... This is also the rule of
the civil laws. .... 45

38. Kinkead v. Turgeon, 74 Neb. 580, 580, 109 N.W. 744, 744 (1906), rev'g 74 Neb.
573, 104 N.W. 1061 (1905).

39. Id. at 591, 109 N.W. at 748. The rehearing opinion was filed on November 10,
1906. Id. at 580, 109 N.W. at 744. The original opinion was filed on October 5, 1905.
Kinkead v. Turgeon, 74 Neb. 573, 573, 104 N.W. 1061, 1061 (1905).

40. Kinkead, 74 Neb. at 580-81, 109 N.W. at 744. The cases specifically cited and
distinguished were Clark v. Cambridge & Arapahoe Irrigation & Improvement Co., 45
Neb. 798, 64 N.W. 239 (1895), and Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W. 781
(1908). Kinkead, 74 Neb. at 581, 109 N.W. at 744.

41. Kinkead, 74 Neb. at 581-82, 109 N.W. at 744.
42. Id. at 582, 109 N.W. at 744. The statute provided the following:
So much of the common law of England as is applicable and not inconsistent
with the constitution of the United States, with the organic law of this terri-
tory, or with any law passed or to be passed by the legislature of this territory
is adopted and declared to be law within said territory.

NEB. COMP. STAT. ch. 15a, § 1 (1903).
43. Kinkead, 74 Neb. at 582, 109 N.W. at 745.
44. Id. at 583, 109 N.W. at 745.
45. Id. at 584, 109 N.W. at 745 (citations omitted).

1986]
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It concluded by noting that public rights in "public" streams46 were
"retained, '47 were "paramount," 48 and were in no way impeded by
the use of the English common law doctrine. 49 Kinkead has been un-
critically followed in Nebraska,50 and has even drawn comment on
one occasion from the United States Supreme Court.51

This resulted in the establishment of the parameters of a public
rights regime to use water in Nebraska. First, as expressed in
Kinkead, public rights are available only in streams that are deemed
to be "navigable." Unfortunately for the public in Nebraska, the vast
majority of streams in the state have been determined to be non-nav-
igable. The Platte,52 North Platte,53 Republican, 54 and White55 riv-
ers, for example, have been determined to be non-navigable. The
only waterway determined by the Nebraska court to be navigable has
been the Missouri River in some stretches between Nebraska and
Iowa. Members of the public do not have a clearly established right
to float canoes, rafts, or other devices on non-navigable waterways,
even if they can demonstrate the physical capacity to do so. 56

Second, where the public right does exist, it is a narrow one,
akin, in the words of Kinkead, to that of a right to use a public high-
way. It is a simple easement right of passage only.57 It must remain

46. Id. at 589, 109 N.W. at 747.
47. Id.
48. Id.
49. See id. at 591, 109 N.W. at 748.
50. See, e.g., Valder v. Wallis, 196 Neb. 222, 224-25, 242 N.W.2d 112, 114 (1976);

Summerville v. Scotts Bluff County, 182 Neb. 311, 316, 154 N.W.2d 517, 521 (1967);
Kromwiede v. Rose, 177 Neb. 570, 578, 129 N.W.2d 491, 496 (1964); Hardt v. Orr, 142
Neb. 460, 466, 6 N.W.2d 589, 593 (1942); Thies v. Platte Valley Pub. Power & Irrigation
Dist., 137 Neb. 344, 346-47, 289 N.W. 386, 387 (1939); Independent Stock Farm v. Ste-
vens, 128 Neb. 619, 622, 259 N.W. 647, 648 (1935). See also Sioux City Bridge Co. v.
Miller, 12 F.2d 41, 48 (8th Cir. 1926).

51. Nebraska v. Iowa, 406 U.S. 117, 123 n.9 (1972). The case involved a dispute be-
tween Nebraska and Iowa over title interests in islands in the Missouri River (which,
of course, forms the border between the two states). Iowa offered in its Reply Brief
the notion that Kinkead "did not in fact give the Nebraska riparian owners along the
Missouri River title or ownership of the bed of the navigable channel of the river, and
[riparians] acquired no property right to such bed until it was abandoned by the river."
Id. The court characterized that reading of Kinkead as "frivolous." Id.

52. Osterman v. Central Neb. Pub. Power & Irrigation Dist., 131 Neb. 356, 364, 268
N.W. 334, 338 (1936); McBride, 65 Neb. at 142-43, 90 N.W. at 968.

53. Summerville, 182 Neb. at 314, 134 N.W.2d at 520.
54. Clark, 45 Neb. at 205, 64 N.W. at 241.
55. Crawford, 67 Neb. at 330, 93 N.W. at 782.
56. One stream in the state extensively used for canoeing and similar recreational

pursuits is the Niobrara River, which crosses the state in its northern tier from west to
east, terminating at its confluence with the Missouri River.

57. Kinkead, 74 Neb. at 584, 109 N.W. at 745. See Thies, 137 Neb. at 346-47, 289
N.W. at 387. The Thies court stated: "The interest of the public in the waters and bed
of a navigable river is analogous to that of the public in a public road. It has the same
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narrow because any significant expansion of it would interfere with
the declared private property rights in streambeds.

The precise parameters of this public right in Nebraska are gen-
erally decipherable. The right certainly includes public boating and
fishing, and probably hunting, but may not permit other pursuits.
The right does not allow members of the public to cross private land
to gain access to waters, for such activity would constitute a trespass
to private property. Similarly, the right is not so broad as to permit
hunters to enter private lands to take into possession birds or ani-
mals killed by them. The public, moreover, may not enter upon
lands exposed by low flow levels, even though those exposed lands
are in the "streambed" itself. Members of the public could even be
liable for technical trespass for touching an oar to a submerged
streambed.

58

These common law public rights have been both reinforced and
modified slightly by statute. In acknowledgement of the strength of
private property rights generally, the Nebraska legislature has de-
clared trespasses to private property to be Class II or Class III misde-
meanor criminal offenses, punishable by six months of imprisonment
and up to $1,000 in fines (Class II violations ) or by three months im-
prisonment and up to $500 in fines (Class III violations). 59 But while
doing so, legislators have worried that rigid trespass rules might un-
duly infringe on public recreation. Consequently, the legislature has
enacted a provision allowing persons "in the process of navigating or
attempting to navigate with a non-powered vessel" on any stream,
who find it "necessary to portage or otherwise transport the vessel
around any fence or obstruction in such stream or river," to offer
such facts as an "affirmative defense" in a criminal proceeding. 60

The legislature has also enacted the Nebraska Recreation Liabil-
ity Act.61 This Act is designed to encourage private property owners
to allow members of the public to use their private property for rec-
reational purposes. It does so by removing any duty of care, short of
willful or malicious failure to provide safe conditions, for injuries suf-
fered by members of the public while on private lands.52 By subse-

right of passage over the stream as it has over the road. Id. See also Krumweide
v. Rose, 177 Neb. 570, 598, 129 N.W.2d 491, 496 (1964).

58. In some states, the public right allows the touching of oars to streambeds as
"incidental" to the rights to navigation otherwise provided. See, e.g., Diana Shooting
Club v. Husting, 156 Wis. 261, 262, 272, 145 N.W. 816, 817, 820 (1914).

59. NEB. REV. STAT. § 28-521 (Reissue 1979).
60. NEB. REV. STAT. § 28-522(4) (Reissue 1979). The statute leaves undefined the

term "obstruction" and fails to indicate if this affirmative defense would be conclusive
in a given case.

61. NEB. REV. STAT. §§ 37-1001 to -1008 (Reissue 1984).
62. Id.
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quent adjudication, this Act has been extended to municipal
landowners as well as to individuals operating park facilities. 63 The
case which extended this principle enabled the City of Omaha to
avoid paying heavy damages in a case where its negligence had re-
sulted in serious injury to a member of the public.64

III. KINKEAD v. TURGEON

As Kinkead v. Turgeon65 is the centerpiece of this legal con-
struct, we now turn to an inquiry of that decision. For if Kinkead
was erroneously decided, the above-described public rights configura-
tion becomes a house of cards.

The Kinkead court began its consideration of the issue of rights
of individual riparians to streambeds as it had to: it disposed of the
Clark and Crawford cases as precedential authority. Those cases
were previous Nebraska Supreme Court decisions holding that the
public in Nebraska owned streambeds underlying navigable streams.
The court first distinguished the relevant language of Clark by de-
claring it to be dicta because the river involved in Clark, the Republi-
can River, was non-navigable. The court reasoned that, as title
interests in non-navigable streams vest in riparians in all cases, Clark
cannot be viewed as establishing any principle regarding public
rights.6 6 The court distinguished Crawford also, but on different
grounds. The Crawford opinion, the court discovered, contained a
sentence cautioning against overbroad application of its announced
principles to cases involving larger streams.6 7 The Kinkead court
used that sentence to remove the case from consideration.

A court is free to overturn past precedent or to find prior case
law to be distinguishable. One is nonetheless left to wonder if this
reading of prior case law is sound. In fact, the Clark case68 should
have, and the Crawford case 69 could have, been read as stare decisis
by the court. That Clark involved a supposedly non-navigable water-
way should not have nullified its applicability since the stare decisis
value of a case depends on an independent criterion-whether the
rule of law espoused in the case formed an integral decisionmaking

63. Garreans v. City of Omaha, 216 Neb. 487, 493, 345 N.W.2d 309, 313 (1984).
64. Id. at 493-95, 345 N.W.2d at 314-15.
65. 74 Neb. 580, 109 N.W. 744 (1906).
66. Id. at 581, 109 N.W. at 744.
67. Id. The Crawford opinion had noted that its controversy did not involve

'larger streams of the state, such as may be classed as interstate rivers."' Id. (quoting
Crawford, 67 Neb. at 350, 93 N.W. at 789).

68. See notes 26-27 and accompanying text supra.
69. See note 24 and accompanying text supra.

[Vol. 19
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component of the case.70 In C7ark, the determination of the locus of
the title was an integral component in the decision.71

Similarly, the Crawford case, decided only three years before
Kinkead, could have been followed. The comment in Crawford cau-
tioning against overbroad readings of its holding was gratuitous only
and can be characterized as dictum in its own right.72 Such dictum
need not have compelled the court to disregard otherwise useful
precedent.

Having dispensed with precedent, the court chose as its new ra-
tionale the English common law, finding it to be controlling in the
jurisdiction by virtue of a Nebraska statute. The statute provided:

So much of the common law of England as is applicable and
not inconsistent with the constitution of the United States,
with the organic law of this territory, or with any law passed
or to be passed by the legislature of this territory is adopted
and declared to be law within said territory. 73

That common law, as noted earlier, placed title to streambeds in pri-
vate persons, not in the sovereign, in every instance except in cases
where streams were subject to the ebb and flow of tides. 74

The dominant question with respect to the legitimacy of Kinkead
is whether the court was correct in applying the above-cited statute
to these facts. The court obviously believed its use was appropriate,
as it found no inconsistencies between the statute and otherwise ap-
plicable federal and state legal requirements. The court did recog-
nize that use of English common law would produce a result in

70. See Sedlacek v. Welpton Lumber Co., 111 Neb. 677, 681, 197 N.W. 61.8, 619
(1924). The Sedlacek court stated: 'Wherever a question fairly arise- in the course of
a trial, and there is a distinct decision of that question, the ruling of the court in re-
spect thereto can, in no just sense, be called mere dictum."' Id. (quoting Union Pac.
R.R. v. Mason City & Fort Dodge R.R., 199 U.S. 160, 166 (1905)). Accord Securities Ac-
ceptance Corp. v. Brown, 171 Neb. 406, 106 N.W.2d 456 (1960), clarified and reh'g de-
nied, 171 Neb. 701, 107 N.W.2d 540 (1961); Yoder v. Nu-Enamel Corp., 140 Neb. 585, 300
N.W. 840 (1941); Lancaster County v. McDonald, 73 Neb. 453, 103 N.W. 78 (1905).

71. Clark, 45 Neb. at 804-05, 64 N.W. at 240.
72. Crawford, 67 Neb. at 350, 93 N.W. at 789.
73. NEB. COMP. STAT. ch. 15a, § 1 (1903).
74. Under English common law, instructed the court,
[t]itle to the bed of the sea below high water mark, and to the bed of all rivers
as far as the flow of the tide extended, was in the crown, but the title to the
bed of all fresh water rivers above the ebb and flow of the tide, whether navi-
gable or nonnavigable, where the river formed the boundary between adjoin-
ing proprietors, was in the riparian owner to the thread of the stream.

Kinkead, 74 Neb. at 583, 109 N.W. at 745. See generally Johnson & Austin, supra note
20. That policy was arguably sensible for an island state such as England because it
retained, for the public, streams that were useful for commercial activity, while it
vested title to streambeds on all other streams in the landowners riparian thereto. See
note 81 and accompanting text infra.
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conflict with legal rulings in other states, 75 but that, of course, was
immaterial. In the court's view, the statutory mandate concluded the
issue in Nebraska.76 Use of the statute for these purposes, however,
is highly suspect. First, reliance on the statute may be inappropriate

for reasons of legislative history. The court cited the statute for the
1903 edition of the Compiled Statutes of Nebraska, wherein it ap-
pears as a separate chapter in the civil code of the state; but, unmen-

tioned, and possibly unnoticed by the Kinkead court, the statute was
originally enacted in 185577 during Nebraska's territorial days. At

that time, the provision was part of the state's criminal code, having
been borrowed, according to the prefatory materials, 78 from the laws
of Iowa.79 By looking back only to the 1903 edition of the Compiled

Statutes of Nebraska, the Kinkead court seemingly assumed the stat-
ute's relevance to this civil law controversy. That assumption may be
unwarranted. If the provision is truly a criminal one, its use in a civil

context is erroneous. That the provision was relocated and now can
be found among Nebraska's civil statutes does not change the picture:

the subsequent relocation of the provision out of the criminal code
does not qualify as an independent, new exercise of substantive legis-
lative authority so as to transform into a civil law what was originally

a criminal law.80

Beyond this, the 1903 statute by its own terms only incorporates

English common law where that law is "applicable." As the statute

reads, "so much of the common law of England as is applicable ... is
adopted and declared to be law within [Nebraska]." 8'

English common law was not "applicable" in any logical sense in
this case. Principles of water law and streambed ownership in Eng-

75. Kinkead, 74 Neb. at 585, 109 N.W. at 746.
76. Id. at 587, 109 N.W. at 746.
77. The exact date of enactment was March 16, 1855. Act of March 16, 1855, 1

Neb. Laws 144.
78. 1 Neb. Laws 95 (1855).
79. Many of the early statutes of Nebraska were copied from Iowa. See, e.g., NEB.

COMP. STAT. ch. 15a, § 1 (1866). This particular borrowed provision does not appear in
published volumes of the 1851 Iowa Code nor in the laws passed by the Iowa General
Assembly between that year and 1855, the year in which the Nebraska legislature
adopted its code.

80. The relocation of the provision to its current position in the Revised Statutes
of Nebraska occurred in 1866, when the legislature "consolidated and arranged" all of
the prior legislative enactments into one volume. NEB. REV. STAT., at 1 (1866). That
effort was not a new enactment but was accomplished for administrative purposes
only. The consolidation was done in preparation for Nebraska's admission as a state,
which occurred on February 9, 1867. 2 NEB. REV. STAT., at 10-13 (Reissue 1979). En-
abling legislation allowing it to meet the conditions for statehood passed on April 19,
1864. 2 NEB. REV. STAT., at 5-9 (Reissue 1979). See Act of Apr. 19, 1864, ch. 59, 13 Stat.
47.

81. See note 72 and accompanying text supra.
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land arose from a feudal history in an island state whose geography,
commercial interests, and public needs differed fundamentally from
that of a landlocked, American, twentieth-century state. The unsuit-
ability of such law is apparent on its face. English common law pro-
tects rights of the state in ebb and flow streams, none of which can
be found in Nebraska. The Kinkead court understood these facts but,
with little supportive reasoning, applied common law anyway.8 2 The
failure of the court to address this issue becomes all the more notable
in light of other Nebraska court decisions that find use of the English
common law to be inapplicable.8 3

82. The case introduced the issue by discussing judicial decisions from other juris-
dictions. It commented that some courts felt that the English common law should not
apply

comparing .... the diminutive size and length and volume of the rivers of
England with the magnificent waterways of this country, [these other cases
have] held that the [English] common law as to navigable rivers [ie., that only
ebb and flow streams were navigable and the subject of public streambed
ownership] was inapplicable to the situation in this country, and that our
great rivers, which are navigable in fact for hundreds or perhaps thousands of
miles, are to be treated in law as were . . . rivers [affected by tides in] Eng-
land .... Much reasoning has been indulged in, based upon the apparent
disproportion of the rivers of England and America, to show the necessity of
abrogating the common law rule on account of the actual navigability of our
rivers above tide water.

Kinkead, 74 Neb. at 584-85, 109 N.W. at 745-46.
Having highlighted the issue, the court dropped it. It simply commented that

some jurisdictions had adopted the common law rule, while others had not. Id. at 585,
109 N.W. at 746. The court concluded that it could choose as it liked. See id.

The court commented on the appropriateness of using common law late in the
opinion. In discussing the use of lands made available by the process of avulsion, the
court observed that riparians have exercised dominion de facto for the previous fifty
years. Id. at 586, 109 N.W. at 746. The court stated:

For so long a period, therefore, it has been considered by the authorities of
the state of Nebraska that the common law is applicable to the conditions
along the Missouri River, and the fact of this administrative construction of
the law by the state authorities, extending over so many years, is entitled to
great, if not controlling, weight upon this question.

Id. at 587, 109 N.W. at 746-47. On these considerations, the court thought that the use
of common law was appropriate, especially as, in the court's view, the continuation of
the administrative policy (i.e., the English common law) would not harm public navi-
gational rights as the Missouri River had lost its usefulness as a channel of commerce.
Id. at 587-88, 109 N.W. at 747.

This reasoning is unconvincing. There is no indication of an administrative policy
relying on English common law. In fact, the "confusion" on the issue cited by the
court and the prior Nebraska Supreme Court decisions on the matter indicate the con-
trary. See notes 24-27, 41 and accompanying text supra. That riparians exercised de
facto dominion is more likely explained by a lack of administrative attention than by
an administrative policy.

83. See Farmers & Merchants' Ins. Co. v. Jensen, 58 Neb. 522, 529-30, 78 N.W.
1054, 1056 (1899) (rejecting England's Statute of Uses as not being common law);
Bloomfield State Bank v. Miller, 55 Neb. 243, 250, 75 N.W. 569, 511 (1898) (rejecting
English system of mortgaging lands by deposit as inconsistent with Nebraska's recor-
dation system and its Statute of Frauds); Wattles v. South Omaha Ice & Coal Co., 50
Neb. 251, 267-68, 69 N.W. 785, 789-90 (1897) (rejecting common law rule regarding the
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Moreover, it is difficult to believe that the Nebraska legislature,
when adopting this 1903 statute, intended to overturn a widely ac-
cepted property rights configuration buttressed by pronouncements
from no less an entity than the state supreme court. The text of the
statute itself limits its use to circumstances where the common law
principles, so applied, would not contradict "the organic law of this
territory.' '8 4 Use of the common law principles here flatly contradict
past Nebraska Supreme Court decisions, which decisions presumably
qualify as "organic law. '8 5

In addition to these considerations, the 1903 statute, by its own
terms, is not available for use in situations where such use would
contravene prevailing federal law. Again, there is good cause to be-
lieve that exactly such a contravention has occurred. In this case, use
of English common law principles brings about a condition precisely
the opposite of that contemplated by federal law. English common
law would invest title interests in streambeds underlying navigable
waters in individual riparians, an allocation of title interests plainly
conflicting with the federal policy placing such interests in the
states.

86

The Kinkead court answered this concern by contending that the
United States Supreme Court envisioned and wanted the states to
have an exclusive and presumably unreviewable right to do as they
wished with federally granted title interests given to them. In the
words of the court:

The doctrine of [the United States Supreme Court] now is
that, by the admission of the several states, whatever right
or title the United States had to the bed of such navigable
streams passed to the state government, and that the local
law of each state determines the question whether the bed of
such streams belongs to the state or to the riparian
owner".

8 7

This passing of the baton, the Kinkead court concluded, removed fed-
eral law from consideration, thereby vitiating any conflicts that
might otherwise arise upon application of the statute.88

issue of who bears the risk of destruction of leased property, on the notion that
"changed conditions" rendered use of the common law unwise).

84. See note 72 and accompanying text supra.
85. But see notes 65-70 and accompanying text supra (noting the argument that

previous Nebraska Supreme Court cases were not dispositive of the issue).
86. See notes 9-24 and accompanying text supra.
87. Kinkead, 74 Neb. at 585, 109 N.W. at 746.
88. Id. at 585-86, 109 N.W. at 746. The court declared:
These decisions of the Supreme Court of the United States conclusively estab-
lished the fact, therefore, that the common law with reference to riparian
ownership in navigable streams is not inconsistent with the constitution of the
United States nor with the organic law of this state, and, since no law upon
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This reasoning is artificial. The court seems to contend that state
law does not conflict with federal law in this case because the state
has de facto power to implement its policy. In other words, if the
state can get its way, then by virtue of that fact, no conflict can exist.
If this is what it means, the argument is nonsense, as considerations
of power are separate from considerations of conflict.

But perhaps the Kinkead court was proposing that the federal
policy preference for state-owned streambeds was recommendatory
only and, therefore, any state refutation of that policy preference
falls short of a conflict. Assuming this to be the court's argument,
the question becomes whether the United States Supreme Court, in
stating that state courts could make their own decisions in this area
of law, was creating a property rights configuration and simultane-
ously abandoning it. The Kinkead court relied primarily on two
cases for this proposition.8 9 Each deserves attention.

The first cited case, Barney v. Keokuk,9° originated in Iowa and
concerned a common law dedication of land bordering the Mississippi
River. The land had been dedicated to the City of Keokuk for public
use as a highway. Private parties disputed the title interests of the
city. In the course of the opinion, the United States Supreme Court
characterized the title interests held in the state, reiterating the con-
ventional view that riparians in Iowa own to the high water mark of
navigable streams, while the public owns streambeds of such water-
ways. But this was not the language upon which the Kinkead court
apparently fixed, however, which was commentary indicating that

this subject has been passed by the legislature of the territory of Nebraska or
of the state of Nebraska, the common law is not inconsistent with the statu-
tory law of the state.

Id.
89. Id. at 585, 109 N.W. at 746. The court actually cited four cases. They were St.

Anthony Falls Water-Power Co. v. Board of Water Comm'rs, 168 U.S. 349 (1897); Har-
din v. Jordan, 140 U.S. 371 (1891); St. Louis v. Myers, 113 U.S. 566 (1885); and Barney v.
Keokuk, 94 U.S. 324 (1876). The first two cases were clearly relevant cases. The latter
two were not and were likely included in the Kinkead text because they were them-
selves cited in the first two. Myers does not bear on the issue as that case holds only
that a city's right to divert water to the detriment of riparians is determinable under
state law. The Court in Myers ruled that the diversion abridged no federal rights, as
the act creating Missouri as a state was silent on the rights of riparians. Act of Mar. 6,
1820, ch. 22, 3 Stat. 545. As no federal law related to the dispute, the issue of the quan-
tum of property rights held by riparians was understandably a state law question. My-
ers, 113 U.S. at 567. Likewise, St. Anthony is not relevant. St. Anthony concerned
itself with the issue of rights of riparians vis-a-vis other riparians, again a matter tradi-
tionally left to state law determination. The specific issue was whether the jurisdiction
was a "natural flow jurisdiction," i.e., one in which each riparian is entitled to a flow of
water substantially unimpaired by upstream riparians. See St. Anthony, 168 U.S. at
357.

90. 94 U.S 324 (1876).
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state law shall determine such title interests.9 1 The Nebraska court
read this discussion as an indication of an absence of conflict between
federal law and English common law as well as of an affirmative per-
mission to take the reins and dispose of state-held title interests as
the court desired.

But Barney does not stand for state control, and, thereby, a state
right to divest. Barney, rather, makes a concession to reality per-
ceived by the Court to be necessary. The United States Supreme
Court believed that its hand was limited to respond to state decisions
to alienate to private control their interests in streambeds. Although
it could, in theory, intervene and set the matter straight, assuming
that an appropriate vehicle came before it, the Court believed that to
do so in these cases would play havoc with the well-being of the state.
Such an intervention could in a given case massively reorder per-
ceived property rights allocations in a state with no notice. It would
be better under such circumstances, the Court believed, to permit the
error to stand rather than foment chaos by abruptly reversing. As
the Court said:

Whether, as rules of property, it would now be safe to
change these doctrines where they have been applied, as
before remarked, is for the several States themselves to de-
termine. If they choose to resign to the riparian proprietors
rights which properly belong to them in their sovereign ca-
pacity, it is not for the others to raise objections. In our view
of the subject the correct principles were laid down in Mar-
tin v. Waddell, Pollard's Lessee v. Hagan, and Goodtitle v.
Kibbe.

9 2

One concludes, therefore, that Barney undercuts, not supports, the
Kinkead opinion.

Likewise, the second United States Supreme Court decision cited
by Kinkead, Hardin v. Jordan,9 3 is unsupportive. In Hardin, the
plaintiffs had filed an action in ejectment to recover possession of
fractional sections of land lying along a lake and to recover land
under water in front of those fractional sections of land. The plain-

91. Id. at 337-38.
92. Id. at 338. (emphasis added) (citations omitted). These last-cited cases are

those establishing the federal rule on streambed ownership ab initio. See notes 9-23
and accompanying text supra.

Elsewhere in its Barney opinion, the Court unveiled its thoughts more directly. It
noted that the confusion between tide waters (under English common law) and naviga-
ble waters (under federal case law) "laid the foundation in many States of doctrines
with regard to the ownership of the soil in navigable waters above tide-water at vari-
ance with sound principles of public policy." Barney, 94 U.S. at 338. Sound principles,
the Court flatly stated, provided that such streambeds "properly belong to the States
by their inherent sovereignty." Id.

93. 140 U.S. 371 (1891).
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tiffs were claiming property righ.ts by virtue of a patent from the
United States government. The main question of the case was
whether the patent conferred title to the riparian owner to the
center of the lake or simply to the water's edge.94

In deciding the case, the Court had the task of determining how
the title transferred. The Court held that determination should be
made using the law of the affected state (here, Illinois). 95 In so con-
cluding, the Court commented that the "right of the States to regu-
late and control the shores of tide waters, and the land under them,
is the same as that which is exercised by the Crown in England. '96

Additional language in the opinion stipulated that "it depends on the
law of each State to what waters and to what extent this prerogative
of the State over the lands under water shall be exercised. '9 7

It was these textual excisions that the Kinkead court used to
support its holding contrary to federal law. Such reliance is again un-
warranted, as the Hardin language, like that of Barney, spoke to the
de facto power of the states to disturb the federal property rights
configuration rather than the appropriateness of doing so.

Hardin is unsupportive also because Hardin dealt with an issue
unlike that in Kinkead. The Supreme Court in Hardin was attempt-
ing to construe the meaning of a federal grant of lands to an individ-
ual resident of Illinois. The question presented was what lands
passed under the grant. The issue before the Court was which law,
state or federal, should be used to construe the grant terms. The
Court in Hardin ruled that state law should govern the construction
of the grants.98 This commentary on the power of the states spoke to

94. Meander lines demonstrated survey results regarding private and public
claims to property. Prior to the award of the patent, the government had surveyed the
property next to the lake and described the line separating public and private holdings
as running along the "margin of the lake." Id. at 380. The patent itself did not contain
all the particulars of the survey, but the grant of the lands occasioned therein was sup-
posed to be "according to the official plat of the survey of said lands, . . . thereby
adopting the plat as a part of the instrument," at least according to the Court. Id.

95. Id.
96. Id. at 382. The Court noted further that the same role had been extended to

navigable rivers in this country. Id.
97. Id. In additional strong language, the Court declared:
Such title being in the State, the lands are subject to state regulation and con-
trol, under the condition, however, of not interfering with the regulations
which may be made by Congress with regard to public navigation and com-
merce. The State may even dispose of the usufruct of such lands, as is fre-
quently done by leasing oyster beds in them, and granting fisheries in
particular localities. ...

Id. at 381-82. The Court went on to say that "[iln the case of Barney v. Keokuk... we
held that it is for the several States themselves to determine this question, and ... if
they choose to resign to the riparian proprietor rights which properly belong to them,
in their sovereign capacity, it is not for others to raise objections." Id. at 382.

98. Id. at 384. The Court stated:
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this narrow issue of state law applicability only, and was intended as
an uncontroversial acknowledgement of the normal extension of
state sovereign power to matters of property rights generally. 99

If anything, Hardin reemphasizes the reticence of the Court to
interfere in a way that would upset established property rights deter-
minations.10 0 The Nebraska court itself has sponsored such a view in
other property rights contexts.10 1

The case support cited by Kinkead, therefore, fails to demon-
strate consistency between the Kinkead policy and federal law, which
consistency is a necessary prerequisite for the justifiable use of the
1903 Nebraska statute. In fact, English common law conflicts with

We do not think it necessary to discuss this point further. In our judgment
the grants of the government for lands bounded on streams and other waters,
without any reservation or restriction of terms, are to be construed as to their
effect according to the law of the State in which the lands lie.

Id. The court then went on to recount what the Illinois court had held on the matter,
finding that it had construed grants as keeping ownership in the state. Id. at 384-85.
The dissenting opinion argued that as state law controls, the decisions of state courts
regarding that law should control. Id. at 402 (Brewer, J., dissenting). The dissent dis-
agreed with the majority's holding that a particular Illinois Supreme Court case should
have been disregarded: "Believing that the law of Illinois has been determined by its
Supreme Court, we think that determination is conclusive on this court." Id. at 405.

99. There are many federal cases which speak to state law control over matters of
property. In the main, however, these cases are distinguishable from the facts of
Kinkead. Like Hardin, they deal with disputes over specific grants of parcels of land
made by the federal government to individuals. They do not speak to the propriety of
total alienation of all entrusted lands. See Shively v. Bowlby, 152 U.S. 1 (1894); Packer
v. Bird, 137 U.S. 661 (1891); Rundle v. Delaware & Raritun Canal Co., 55 U.S. (14
How.) 79 (1852). See also Kaukauna Water Power Co. v. Green Bay & Miss. Canal Co.,
142 U.S. 254 (1891).

The St. Anthony Court stated the point clearly:
[G]rants by the United States of its public lands bounded on streams and
other waters, made without reservation or restriction, are to be construed, as
to their effect, according to the law of the State in which the lands lie, and
that it depends upon the law of each State to what extent the prerogative of
the State to lands under water shall extend.

St. Anthony, 168 U.S. at 363. This language, one should note, represents the Court's
understanding of the meaning of Hardin, an understanding at odds with, and available
to, the Kinkead court.

100. The Court noted the diversity of views among states on the point, a diversity
which increased the fear of tumultuous consequences if the Court were to intervene.
Id. at 382-83. Whether such a dislocation would be occasioned by a Supreme Court
proclamation of the invalidity of such state divestments is speculative, as riparians in
many cases have not exercised their purported property rights in submerged lands by
construction, application of properties to industrial, commercial, or agricultural use, or
otherwise.

101. See, e.g., Grandjean v. Beyl, 78 Neb. 349, 357, 114 N.W. 414, 415 (1907) (holding
that where a decision of the Nebraska Supreme Court has established a rule of prop-
erty, which has been relied upon for many years as the foundation of real estate title,
the court will not overturn it even if it cannot assent to the reasoning on which the
decision relies). Accord Nortnass v. Pioneer Townsite Co., 82 Neb. 382, 384-85, 117
N.W. 951, 952 (1908).
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these principles of federal law, and the 1903 statute should be inap-
plicable because of this conflict.

In fact, there is additional support for the view that the Kinkead
decision violates federal law, which support is found in Illinois Cen-
tral Railroad Co. v. Illinois,'0 2 a landmark Supreme Court case de-
cided fourteen years before Kinkead. That case inquired into the
legality of an attempt by a state to alienate submerged lands to which
it had title. The legislature of the State of Illinois had (foolishly)
transferred controlling title interests in submerged lands underlying
the Chicago harbor in Lake Michigan to a railroad company. Appar-
ently recognizing its folly, it attempted to retrieve the lands by enact-
ing a statute purporting to void the prior transaction. This
recantation prompted a legal challenge by the railroad.10 3

The Supreme Court ruled that the statute was effective, not be-
cause the state could at its election void a property transfer, but be-
cause no such transfer was legally cognizable in the first place. In so
doing, the Court established what has become known as the "public
trust" doctrine. This doctrine flatly rejects what Kinkead attempts
to do. A title interest held by a state in submerged lands, the Court
held, is "different in character from that which the State holds in
lands intended for sale. It is different from the title which the
United States hold in the public lands which are open to preemption
and sale."'01 4 Such title interests, rather, are "held in trust for the
people of the State that they may enjoy the navigation of the waters,
carry on commerce over them, and have liberty of fishing therein
freed from the obstruction or interference of private parties."' 0 5 In
the Court's words:

The State can no more abdicate its trust over property in
which the whole people are interested, like navigable waters
and soils under them, so as to leave them entirely under the
use and control of private parties ... than it can abdicate its
police powers in the administration of government and pres-
ervation of the peace.' 0 6

102. 146 U.S. 387 (1892).
103. See id. at 389-90.
104. Id. at 452.
105. Id.
106. Id. at 453. Some persons might argue that Illinois Central is distinguishable

because it dealt with the alienation of submerged harbor lands necessary for public use
rather than with lands underlying navigable streams. Yet, the Supreme Court's inter-
est in invoking the public trust doctrine in Illinois Central precisely aligns with the
interests affected by Kinkead: the maintenance in the public of rights to use freely the
waters for general purposes. Just as the title alienation in Illinois Central would have
limited public rights by establishing concrete competing rights in individuals, so also
has Kinkead precluded any broad public right by supplying riparians with firm and de-
fensible property rights.
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The Court described the notion of alienating specific parcels,
[as] a very different doctrine from the one which would
sanction the abdication of the general control of the State
over lands under the navigable waters of an entire harbor or
bay, or of a sea or lake. Such abdication is not consistent
with the exercise of that trust which requires the govern-
ment of the State to preserve such waters for the use of the
public. The trust devolving upon the State for the public,
and which can only be discharged by the management and
control of property in which the public has an interest, can-
not be relinquished by a transfer of the property. The con-
trol of the State for the purposes of the trust can never be
lost, except as to such parcels as are used in promoting the
interests of the public therein, or can be disposed of without
any substantial impairment of the public interest in the
lands and waters remaining. 10 7

The Court's conclusion was ringing: "A grant of all the lands under
the navigable waters of a State has never been adjudged to be within
the legislative power; and any attempted grant of the kind would be
held, if not absolutely void on its face, as subject to revocation. '1 0 8

It would seem, given the above, that Illinois Central prohibits
precisely what the Kinkead court did; that is, massive transfers of
submerged lands into private control violates the public trust. Some
property transfers, those for good cause, which do not pose any "sub-
stantial impairment"'1 9 of public interest, might be permissible. But
blanket alienations are prohibited. Such broad transfers substan-
tially impair the public interest by creating private property rights
which in turn unavoidably compete with public rights.11 0

Some commentators have noted that Illinois Central is not al-
ways read as flatly prohibiting such broad transfers of rights." l

Under this view, Illinois Central only establishes a trust and man-
dates its continuance in some form. This interpretation stresses the
underlying purpose of Illinois Central to be the requirement that

107. Id. at 452-53.
108. Id. at 453.
109. Id. The Court commented that such transfers could be allowed "in the in-

stance of parcels mentioned for the improvement of the navigation and use of the wa-
ters, or when parcels can be disposed of without impairment of the public interest in
what remains." Id.

110. 1 R. POWELL, POWELL ON REAL PROPERTY 160, at 655-56 (1985). As stated by
Professor Powell: "To whatever extent a state by statute or decision has handed over
any type of stream or lake bed into unqualified private ownership, it has created an
expensive barrier to future utilization of that resource for public benefit." Id. (foot-
note omitted).

111. See, e.g., C. MEYERS & A. TARLOCK, WATER RESOURCES MANAGEMENT 1106
(2d ed. 1980). For a case holding that trust lands can be alienated, see Marks v.
Whitney, 6 Cal. 3d. 251, -, 491 P.2d 374, 380, 48 Cal. Rptr. 790, 796 (1971).

[Vol. 19



STREAMBEDS

lands under navigable waters never "be placed entirely beyond the
direction and control of the State. 11 2 Using this approach, one might
argue that the Kinkead transfer is legal so long as the public interest
was preserved, and, as the Kinkead court itself noted, that the public
easement in the waters was "retained."

This view is not convincing in this context. First, Illinois Central
spoke not only of the need to maintain the trust, but also spoke di-
rectly to the issue of alienating, on a broad scale, lands under naviga-
ble waters. On the latter point, the court spoke convincingly and
with clarity to the effect that such transfers-of lands, not of con-
trol--are, at worst, illegal ab initio, and, at best, revocable at the will
of the state.'1 3 Thus, a narrow application of the principles of Illi-
nois Central to the facts of Kinkead seemingly conflicts with the lit-
eral meaning of the language of the federal case.

Second, the Kinkead transfer cannot be viewed as one which, by
its terms, preserves the rights of the public in the overlying waters.
It is notable that the Kinkead court took care to mention that the
public "easement [in] right of passage"" 4 was "retained."'" 5 Thus, to
some narrow extent, the transfer did not abolish all public rights to
water. But the transfer did abolish some significant rights to water
use by its route of abolishing all public rights to use the submerged
lands below the high water mark. Perhaps most significant is the
public's loss of any right to use bank areas below the high water
mark when those areas are exposed by low flows. Presumably, even
if Illinois Central would permit the transfer in the first instance, it
would still preclude this loss of an arguably valuable public naviga-
tion right.

IV. CONCLUSION

For all of these reasons, the Kinkead decision appears to be
wrongly decided. One is brought, therefore, to the conclusion that ti-
tle interests in streambeds underlying navigable waters in Nebraska
lay with the state, which holds them in trust for the public, rather
than in individual riparians abutting such streams. 116 That being the

112. fllinois Central, 146 U.S. at 545.
113. See note 107 and accompanying text supra.
114. Kinkead, 74 Neb. at 589, 109 N.W. at 747.
115. Id.
116. See notes 65-114 and accompanying text supra. Despite these contentions, one

could still maintain that Kinkead, although flawed and violative of federal law, none-
theless effected a transfer of property interests into private hands. Kinkead, the argu-
ment would go, might be bad law, but it is still the law. This argument seems to be
flawed, although a full exposition of its merits is beyond the scope of this Article.
Some comments, nonetheless, seem in order.

First, it is acknowledged that the primary power to transfer title interests resides
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case, the subsequent case law in Nebraska, which seemingly, if in-
completely, characterizes the public easement right narrowly, is sus-
pect. Those characteristics, influenced by an abiding concern for
perceived private title interests in streambeds, lose force in light of
the nonexistence of those property interests. It is possible, if not
likely, that the Nebraska court and legislature would have been sig-
nificantly more forthcoming in fashioning the public right had they
understood that title interests lay in the public with respect to navi-
gable streams. The court and legislature would have seen greater
cause for an expanded public right and less cause to restrict that
right.

On this matter of public right, one is constrained to make an-
other observation. It is conceded that the public right to use water,
when based (at least in part) on streambed title considerations, is
only present with respect to "navigable streams." To date, many Ne-
braska Supreme Court decisions commenting on the navigability of
streams in the state have found the stream under review to be non-
navigable.117 These decisions were in some cases made easily, for

in the holder of the title itself. See State v. Nebraska State Say. Bank, 127 Neb. 262,
269, 255 N.W. 52, 55 (1934). When a state is the title holder, the legislature, not the
courts, would seem to be the appropriate institutional organ to accomplish a transfer.
The court of a state would not normally be viewed as the representative institution
empowered to alienate title interests.

This is not to say that judicial bodies within states have no powers over property.
They can affect property interests in a variety of ways by, for example, balancing
rights among individual property holders, Ellingrod v. Trombia, 168 Neb. 264, 291, 95
N.W.2d 635, 640 (1959) (voiding warranty deed because of lack of merchantable title),
Meng v. Coffee, 67 Neb. 500, 521, 93 N.W. 713, 720 (1903) (allocating water rights
among upstream and downstream property owners), imposing equitable restrictions on
otherwise legally defensible transactions, In re Estate of Pick, 186 Neb. 828, 834, 186
N.W.2d 919, 923 (1971)(setting a renewal mortgage rate to meet estate obligations), as-
suring that statutory principles are adhered to, Ellingrod, 168 Neb. at 266, 95 N.W.2d at
637-38, and the like. They can even "order" annexations or disconnections of proper-
ties upon making the required findings of facts. See Bisenius v. City of Randolph, 82
Neb. 520, 529, 118 N.W. 127, 129 (1908). But in theory their powers are interpretive
only. Courts, unlike legislatures, do not have the option of altering the status quo.
They can only declare it.

If that is true, then the announcement in Kinkead would not have caused an in-
vestiture in individuals of title interests previously unrealized. The Kinkead an-
nouncement would only clarify what the pre-existing configuration was-and, in this
case, wrongly.

One would think that attempted transfers of title interests by legislatures, on the
other hand, would be effective. Consequently, a state legislature which purported to
transfer a title interest and later attempted to retrieve it would, in the usual circum-
stance, find reviewing courts unsympathetic. In the typical case, courts would only al-
low the state to recapture the title interest upon payment of just compensation. For
an atypical case, see Illinois Central, notes 101-12 and accompanying text supra.

117. Non-navigable streams in the state include, according to the Nebraska court,
the North Platte River, Summerville v. Scotts Bluff County, 182 Neb. 311, 314, 154
N.W.2d 517, 520 (1967), the Platte River, McBride v. Whitaker, 65 Neb. 137, 142-43, 90
N.W. 966, 968 (1902), the White River, Crawford Co. v. Hathaway, 67 Neb. 325, 330, 93
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they made no difference. Under Kinkead, considerations of naviga-
bility were irrelevant to streambed title allocation. The conclusions,
in any event, were declared without discussion, and, perhaps without
careful consideration. Although this Article makes no contention on
the point, it is at least possible that many streams in Nebraska are
"navigable" despite judicial comment to the contrary.118

Federal law requires determinations of stream navigability for
these purposes to be made, first, in accordance with federal law, not
state law, criteria, and second, as those criteria apply to conditions of
streams with respect to the time that the state entered the Union.119

Under the federal test, streams are deemed to be "navigable" under
the following circumstances:

The waters must be usable by the "customary modes of
trade or travel on water." This may include waters usable
for commercial log floating. This includes waters as little as
three or four feet deep that are geographically located so
they have been, or can be, used by canoes and rowboats for
commercial trade and travel (fur traders' canoes). This does
not include waters which are difficult to access because of
surrounding mud flats or the like, and which are geographi-
cally isolated from habitation and transportation routes, and
which have never been and are not likely to be used for
commercial trade or travel. This probably does not include
waters that are geographically isolated from habitation and
transportation routes and which have never been and are
not likely to be used for commercial trade or travel, even
though these waters are deep enough and large enough to
float commercial type vessels, and are not physically inacces-
sible because of mud flats or the like.120

Given the foregoing, the state should undertake the development
of a new jurisprudence. It has several options. The state legislature
could enact a statute more broadly defining public rights. Alterna-
tively, the courts, in the exercise of their legitimate function of quan-
tifying and balancing property interests, could do so. Whatever the
source, the new jurisprudence should expand the public right. The
expansion is warranted because of the public's greater claim of inter-
est and the commensurate weakened position of riparians.

The public right could be broadened, also, for independent rea-
sons. The first reason is the state's trust responsibility. Illinois Cen-

N.W. 781, 782 (1903), and the Republican River, Clark v. Cambridge & Arapahoe Irri-
gation & Improvement Co., 45 Neb. 798, 805, 64 N.W. 239, 241 (1895).

118. The Missouri River has been determined to be navigable by the Nebraska
court. Kinkead, 74 Neb. at 587, 109 N.W. at 746.

119. See notes 21-23 and accompanying text supra.
120. Johnson & Austin, supra note 20, at 25.
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tral, which declared the trust, comments that "[t]he control of the
State for the purposes of the trust can never be lost, except as to such
parcels [that may be alienated].' 12 1 By declaring this policy position,
the Court was announcing a strong obligation in favor of protecting
these resources for the public. The Nebraska legislature can use this
trust responsibility as legal authority for an expanded public right or,
alternatively, the judiciary can do the same in the exercise of its
power to determine the scope of property rights.

In theory, the legislature and courts could do this without even
agreeing that title to navigable streams lay in the public. The trust
responsibility, as expressed in Illinois Central, inures to the state in
any event. In other words, even if the state could alienate the lands,
it could not alienate the trust responsibility. Under this approach,
the public right would be enlarged to accord the same quantum of in-
terest that would lie in the public if the public held title.

Another legal basis for an expanded public right is the public's
title interests in waters (as distinguished from streambeds). The Ne-
braska Constitution states that "[t]he use of the water of every natu-
ral stream within the State of Nebraska is hereby dedicated to the
people of the state for beneficial purposes,' 2 2 subject to rights of
persons to divert waters for legitimate private purposes. 123 This con-
stitutional source of authority, although undeveloped in these con-
texts, supplies a foundation upon which to base an expanded public
right. As this constitutional provision dedicates to the public the use
of "every natural stream," it could form the basis for an expanded
public right on even non-navigable waters.'2 4

Beyond these sources of authority, the legislature has available
to it the police power. This basic power of any sovereign can be used
to accommodate public interests in waterways short of effecting a
"taking" of property without payment of just compensation.

Finally, the present easement rights allowed the public under
current case law could be expanded to permit greater latitude to
members of the public. The judiciary in California recently did this
by holding that the public trust interest in water was sufficiently
strong to effect a limitation on private rights to divert water. 125 The
holding implemented a legal structure opposite to that in Nebraska
by relegating private rights to a status subordinate to public ones.

121. fIhinois Central, 146 U.S. at 453.
122. NEB. CONST. art. XV, § 5.
123. See id. § 6.
124. The basis for public rights, if any exists, to use non-navigable water in Ne-

braska is unclear.
125. National Audubon Soc. v. Superior Court, 33 Cal. 3d 419, -, 658 P.2d 709, 732,

189 Cal. Rptr. 346, 369 (1983).
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This legal reasoning could form the basis for providing members of
the public qualified access rights on private land.

An expansion of public rights, a recognition of streambed title in-
terests in the state, and a reconsideration of "navigability" decisions,
would yield many benefits for the state itself. It would permit the
state to enjoy monetary benefits inuring from mineral deposits on
and under streambeds. It would allow the state to undertake land
reclamation efforts for the public welfare without exercising eminent
domain authority. It would facilitate efforts to control soil erosion
and sewage management. Even projects to drain stagnant waters
could more readily go forward.

This expansion of public rights would yield benefits to the public
also. The public, under an expanded rights regime, would have full
access to islands located on navigable streams (and perhaps on non-
navigable ones) as well as to bank areas below the high water mark
during times of reduced stream flow (and perhaps some additional
rights in the immediate stream corridor). This latter right is valua-
ble, given the acknowledged considerable variation in stream flow
from season to season within the state. Whatever the benefits to the
state and public, or lack thereof, it is incumbent upon Nebraska's or-
gans of government to begin the process of reconsideration and
revision.
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