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I. INTRODUCTION

Often when an allegedly injured party has brought a lawsuit, a
thorough investigation by the defense will reveal that conduct by one
or more persons or entities other than the named defendant contrib-
uted to the plaintiff's purported damages. The defense must then de-
termine whether an action should be commenced against any such
potential parties. If so, a further decision must be made as to when
and upon what theory such third-party action should be brought.

In making these decisions, the defense is first faced with some
practical considerations as to whether bringing another party or par-
ties into the action on a third-party complaint will strengthen or
weaken the defense of the main case, and whether, if by waiting until
the initial case is tried, they will have waived any rights of recovery
against such other party or parties. If a decision is made to settle
with the plaintiff without having brought the third party or parties
into the action, how can that settlement best be structured so as to
preserve any further action against such other parties? In order to
address these practical questions, it is necessary to have a full under-
standing of the potential theories of recovery on third-party claims.
The equitable concepts which usually come into play in making these
determinations are (1) subrogation, (2) contribution, and (3)
indemnity.
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II. THEORIES OF RECOVERY AGAINST THIRD PARTIES

A. SUBROGATION

1. Definition

The right of subrogation can be statutory, as under worker's
compensation statutes;1 contractual, as in an insurance policy;2 or eq-
uitable, where it is implied or imposed by law to prevent injustice. 3

Regardless of the basis on which subrogation is asserted, the process
for recovery is the same.

The doctrine had its origins in the equity courts of England and
was originally developed for the benefit of a surety who was com-
pelled to pay the obligation of his principal.4 It has been stated in the
following manner:

One who pays, otherwise than as a volunteer, an obligation
for which another is primarily liable, is given by equity the
protection of any lien or other security for the payment of
the debt to the creditor, and may enforce such security
against the principal debtor or collect the obligation from
him.5

In short, the doctrine protects one who has paid a debt which should,
in equity and justice, be paid by another, provided that the one claim-
ing subrogation is not a mere volunteer.6

Equitable subrogation is distinguished from contribution and in-
demnity in that the subrogated party has both a right of action and a
lien on any security for the debt which was discharged, in exactly the
same priority as that of the party whose debt was thus paid.7 In addi-
tion, application of the doctrine of subrogation traditionally called for
payment of a known pre-existing, liquidated debt, while contribution
and indemnity were traditionally applied regardless of the existence
of a known, liquidated sum.8

The true distinction between equitable subrogation and contribu-
tion, at least as it relates to the law of suretyship, was set forth by

1. See, e.g., NEB. REV. STAT. § 48-118 (Reissue 1984).
2. Schmer v. Hawkeye-Security Ins. Co., 194 Neb. 94, 96, 230 N.W.2d 216, 218

(1975); Krause v. State Farm Mut. Auto. Ins. Co., 184 Neb. 588, 593, 169 N.W.2d 601, 604
(1969).

3. H. MCCLINTOCK, HANDBOOK OF THE PRINCIPLES OF EQuITy § 123 (2d ed. 1948).
4. See Comment, Campbell v. Holt-A Rule or an Exception?, 35 YALE L.J. 478,

484 (1926).
5. H. McCLINTOCK, supra note 3, § 123.
6. Cagle Inc. v. Sammons, 198 Neb. 595, 602, 254 N.W.2d 398, 403 (1977); Sheridan

v. Ludden Implement, Inc., 174 Neb. 578, 581, 119 N.W.2d 64, 66-67 (1962).
7. Equitable Life Assurance Soc'y v. Person, 135 Neb. 800, 808-09, 284 N.W. 260,

264-65 (1939).
8. Frew v. Scoular, 101 Neb. 131, 133-34, 162 N.W. 496, 497 (1917) (citing Camp v.

Bostwide, 20 Ohio St. 337, 346-47 (1870)).
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the Nebraska Supreme Court in Frew v. Scoular,9 where the court
cited with approval the following language from an Ohio decision:

"If the right of a cosurety to claim contribution rested upon
the doctrine of subrogation to the rights of the creditor, the
proposition might be true. The doctrine of subrogation has
its origin in the relation of principal and surety, whereby a
surety who pays the debt of his principal is, in equity, substi-
tuted in the place of the creditor and is entitled to all the
rights which the creditor may have against his principal.
But the doctrine of contribution has its origin in the relation
of cosureties or other joint promisors in the same degree of
obligation. It is not founded upon the contract of suretyship.
It is an equity which springs up at the time the relation of
cosureties is entered into, and ripens into a cause of action
when one surety pays more than his proportion of the debt.
From this relation the common law implies a promise to
contribute in case of unequal payments by cosureties. But
equity resorts to no such fiction. It equalizes burdens and
recognizes and enforces the reasonable expectations of co-
sureties because it is just and right in good morals, and not
because of any supposed promise between them. This eq-
uity, having once arisen between cosureties, this reasonable
expectation that each will bear his share of the burden is, as
it were, a vested right in each, and remains for his protection
until he is released from all his liability in excess of his rata-
ble share of the burden. Neither the creditor, the principal,
the statute of limitations, nor the death of a party, can take
it away."'

1

It is clear that application of the doctrine of equitable subroga-
tion depends in the first instance upon the discharge of a known, liq-
uidated debt by one who is liable only secondarily. Such person is
then placed in the shoes of the creditor vis-a-vis the primary debtor
and has all of the same rights of the creditor, including the creditor's
priority of lien regarding any security for the debt.1

Contribution, on the other hand, depends upon a party discharg-
ing an obligation shared by one or more other parties in an amount
greater than his share.12 In the case of contribution between joint
tortfeasors, the right of action does not depend upon the amount of
the debt or obligation being known and liquidated at the outset.'"

9. 101 Neb. 131, 162 N.W. 496 (1917).
10. Id. (quoting Camp v. Bostwide, 20 Ohio St. 337, 346-47 (1870)).
11. See Myers v. Bank of Niobrara, 215 Neb. 29, 33, 336 N.W.2d 608, 610-11 (1983).
12. See note 36 and accompanying text infra.
13. Exchange Elevator Co. v. Marshall, 147 Neb. 48, 61-62, 22 N.W.2d 403, 410

(1946).
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2. Current Status of Equitable Subrogation in Nebraska

One of the most recent Nebraska cases applying the doctrine of
equitable subrogation is Rawson v. City of Omaha.14 In that case,
Rawson was driving her car west on Blondo Street in Omaha when
she hit a large pothole, causing her to lose control of her vehicle. As
a result, she crossed the center line and struck the rear of a vehicle
owned and operated by Rogers. Rawson's car continued westbound
and hit another vehicle owned and operated by Black, and occupied
by Black's daughter and grandson.' 5 Rogers, Black, Black's daughter,
and her two children sued Rawson, and the cases were settled for
damages totaling slightly over $13,000.16 Rawson then filed a written
claim with the City of Omaha under the Political Subdivisions Tort
Claims Act 17 to be indemnified for her loss. The city did not respond,
so the claim was withdrawn and a suit was brought.18

In her suit against the city, Rawson asserted two causes of action
that are pertinent here. The first was for contribution on the ground
that the city was jointly liable with Rawson to the innocent parties
with whom she had settled, in that its negligence contributed to the
cause of the accident.19 The second was for full indemnification on
the apparent assertion that the city's negligence was the sole proxi-
mate cause of the accident. Nowhere in the petition did Rawson as-
sert a claim based on the theory of equitable subrogation.

The trial court sustained a demurrer to the cause of action for
indemnity.20 The case proceeded to trial on the claim of contribution.
The city asserted that the accident was caused solely by Rawson's
negligence, that the pothole was a mere condition, and that in any
event Rawson was a "volunteer" in settling with the other parties
and thus not entitled to contribution. 21 The trial court found that
the sole proximate cause of the accident was the city's negligence and
that Rawson was free of any negligence. However, the court denied
contribution because of the lack of a common liability on the part of

14. 212 Neb. 159, 322 N.W.2d 381 (1982).
15. Id. at 161, 322 N.W.2d at 382-83.
16. Id.
17. NEB. REV. STAT. §§ 23-2401 to -2420 (Reissue 1983).
18. Rawson, 212 Neb. at 161-62, 322 N.W.2d at 383. It is doubtful that the claim

had to be filed under the Political Subdivisions Tort Claims Act insofar as it sought
indemnification or contribution. Waldinger Co. v. P & Z Co., 414 F. Supp. 59, 60-61
(1976). But insofar as it sought damage for Rawson's own car, such a filing was
required.

19. Rawson, 212 Neb. at 162, 322 N.W.2d at 383.
20. Id. See also Note, Rawson v. City of Omaha: Contribution Indemnity and

Subrogation-Sharing and Shifting the Loss Under Nebraska Law, 17 CREIGHTON L.
REV. 323, 342-43 (1984) (arguing that the court should have determined that Rawson
was entitled to recover under the doctrine of implied indemnity).

21. Rawson, 212 Neb. at 162-63, 322 N.W.2d at 383.
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Rawson and the city.22

Ostensibly, the result at which the trial court arrived seems un-
just if the facts were as found by that court. It found that the city
was the sole proximate cause of the accident. Rawson, therefore,
paid for a loss which, in justice, should have been paid by the city.
On appeal, the Nebraska Supreme Court was obviously disturbed by
the injustice of the result, although it agreed with the lower court's
conclusion that Rawson was not entitled to contribution because of
her lack of common liability.23 Faced with a properly reasoned lower
court opinion which it viewed as reaching an unjust result, the Ne-
braska Supreme Court permitted recovery based upon the doctrine of
equitable subrogation. 24 The Rawson court cited its previous holding
in Cagle, Inc. v. Sammons2 5 in which it had applied the doctrine of
equitable subrogation, defining that doctrine as follows:

The doctrine of subrogation includes every instance in which
one person pays a debt for which another is primarily liable,
and which in equity and good conscience should have been
discharged by the latter, so long as the payment was made
under compulsion or for the protection of solne interest of
the one making the payment and in discharge of an existing
liability.26

It should be noted that the Cagle case, unlike Rawson, presented
a classic example for the application of the doctrine of equitable sub-
rogation since it was a suit on a materialman's bond and thus
presented the kind of facts which originally gave rise to the doctrine
at common law. That is, there was a specific fund or security which
was intended to cover any liability for the debt which had been dis-
charged.27 That was not the case in Rawson, which was a negligence
action brought to determine liability irrespective of any particular
bond, fund, or security.28 Nonetheless, the Nebraska Supreme Court
decided to apply the doctrine of equitable subrogation and, this
writer submits, wrongly determined Rawson was not a "volunteer,"

22. Id. at 163, 322 N.W.2d at 384. Contribution requires that all alleged joint
tortfeasors must actually be found to be tortfeasors whose negligence combined to
cause the loss. If the evidence fails to show such facts, contribution and a proration of
the loss among the asserted tortfeasors cannot be allowed. See Zontelli Bros. v. North-
ern Pac. R.R., 263 F.2d 194, 197 (8th Cir. 1959); First Nat'l Bank v. Avery Planter Co.,
69 Neb. 329, 329-30, 95 N.W. 622, 623 (1903) (syllabus 2).

23. See Rawson, 212 Neb. at 163-66, 322 N.W.2d at 384-85.
24. Id.
25. 198 Neb. 595, 254 N.W.2d 398 (1977).
26. Rawson, 212 Neb. at 184, 322 N.W.2d at 384 (citing Cagle, 198 Neb. at 602, 254

N.W.2d at 403).
27. Cagle, 198 Neb. at 597, 254 N.W.2d at 401.
28. See notes 14-22 and accompanying text supra.
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thereby entitling the right of full recovery. 29

The court in Rawson correctly set out the definition of a "volun-
teer" as one who makes a payment having no interest of his own to
protect and acting without compulsion or obligation.30 Nonetheless,
it ignored that definition. In effect, it modified it to mean that one is
not a volunteer for purposes of seeking subrogation if one ends up
paying for damages not legally owed in order to avoid litigation
costs. 31 If the trial court was correct-that the sole proximate cause
of the accident was the negligence of the city and that Rawson was
completely free of negligence-then Rawson paid the damages owed
by the city without having any legal obligation to do so. The supreme
court, nevertheless, reasoned that because Rawson was faced with
costs of defending the suits, she was under a compulsion to settle and
pay in order to preserve her own assets.32

Most authorities advise that, when one is certain that contribu-
tion is being sought, one should not be bashful about admitting per-
sonal liability at the outset. 33 In fact, when a contribution petition
fails to contain an admission of a finding of liability against the plain-
tiff, it has been held to be subject to a demurrer.3 4 Thus, because the
plaintiff in Rawson had failed to plead that both she and the city
were negligent, the trial court should have sustained the city's
demurrer.

In any event, the Rawson court has managed to stretch the doc-
trine of equitable contribution to fit legal contribution and
indemnity.

29. Rawson, 212 Neb. at 166-67, 322 N.W.2d at 385.
30. Id. at 165, 322 N.W.2d at 385.
31. See id. at 166-67, 322 N.W.2d at 385.
32. Id. The court qualified this modification by stating, "One should have the

right to settle a lawsuit in which there is a reasonable doubt concerning liability and
not be required to incur all of the expenses of litigation to conclusion before being en-
titled to seek subrogation." Id. at 167, 322 N.W.2d at 385 (emphasis added).

33. See W. PROSSER & W. KEETON, PROSSER & KEETON ON TORTS § 50, at 339-40
(5th ed. 1984). The matter was perhaps most succinctly stated by the Iowa Supreme
Court, when it said: "The whole matter may be summed up in the statement that
before there can be contribution among tortfeasors, there must be tortfeasors." Allied
Mut. Ins. Co. v. Long, 252 Iowa 829, 839, 107 N.W.2d 682, 687 (1961).

It should be noted that a practical solution to the case, from a pleading and prac-
tice standpoint, would have been presented if Rawson had been allowed to file a third-
party action against the city when she was first sued. If the trial court had exercised
its discretion under § 25-331 of the Nebraska Revised Statutes and refused such a fil-
ing, then, when Rawson did ultimately file her action against the city, she should have
specifically admitted that she was negligent, alleged that the city was also negligent
and asserted that her negligence combined with the city's negligence to cause the loss.
Thus, the trial court would have been bound to accept her judicial admission of liabil-
ity and would have found that her negligence, combined with the city's negligence, cre-
ated a common liability and a clear basis for a recovery of contribution.

34. See City of Charlotte v. Cole, 223 N.C. 106, -, 25 S.E.2d 407, 410 (1943).
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A thorough analysis of the common law development of the doc-
trine of equitable contribution supports Judge Clinton's dissent.35 On
the other hand, Rawson presents not only an equitably expedient
opinion, but a logical expansion of a just concept which can take into
account modern problems not anticipated at common law. Accord-
ingly, the doctrine of equitable subrogation has become an important
weapon in the arsenal of third-party actions, and one which should be
given serious consideration in every such third-party action.

B. CONTRIBUTION

1. Definition

The concept of contribution is based upon common liability of
two or more actors for the same loss or damage. It rests upon the
equity and justice of equalizing the burden imposed upon the wrong-
doers by causing each to share a portion of the loss. 36

The sharing of the loss between the wrongdoers can be accom-
plished on either an equal basis, according to the number of wrongdo-
ers,37 or on a relative fault basis, according to the degree or
percentage of fault or negligence of each tortfeasor.38 The method
applicable in Nebraska is still an open question, and although it is
likely-from a review of Royal Indemnity Co. v. Aetna Casualty &
Surety Co. 39-that the court would apply an equal proportionment
rule,40 the equity of applying a percentage-of-fault rule may prove
persuasive with the Nebraska Supreme Court.

Contribution differs from subrogation 41 and also differs from in-
demnity. Contribution calls for a sharing of loss between the contri-
bution plaintiff and contribution defendant, while indemnity calls for
a transfer of the entire loss from the indemnity plaintiff to the in-

35. Rawson, 212 Neb. at 167-68, 322 N.W.2d at 386 (Clinton, J., dissenting). Judge
Clinton posited, "An unresolved tort liability is not a debt. The existence of a debt is
basic to the right of subrogation. The right of contribution can ordinarily be enforced
and legally determined by third-party procedure." Id. By filing a third-party com-
plaint against the city, Rawson would have permitted the city to defend against the
claim for which the city was found to be primarily liable. The court ignored the fact
that, by permitting Rawson to recover under the doctrine of equitable subrogation,
Rawson, the surety, established the extent of the city's, the principal's, obligation with-
out the consent or knowledge of the city.

36. See Guillard v. Niagara Mach. & Tool Works, 488 F.2d 20, 22 (8th Cir. 1973);
Royal Indem. Co. v. Aetna Casualty & Sur. Co., 193 Neb. 752, 764, 229 N.W.2d 183, 189
(1975).

37. Warner v. Capital Transit Co., 162 F. Supp. 253, 255 (D.D.C. 1958).
38. Bielski v. Schulze, 16 Wis. 2d 1, -, 114 N.W.2d 105, 109 (1962).
39. 193 Neb. 752, 229 N.W.2d 183 (1975).
40. Id. at 764, 229 N.W.2d at 190.
41. See notes 9-13 and accompanying text supra.
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demnity defendant. 42

2. Current Status of Contribution in Nebraska

In 1965 the Nebraska Supreme Court laid down the rule that
there was no contribution among joint tortfeasors in Nebraska.43

This state of the law was followed and reinforced until Royal Indem-
nity Co. in 1975.44 There the court stated, "[O]ne who is compelled to
pay or satisfy the whole or bear more than his just share of a com-
mon burden or obligation, upon which several persons are equally li-
able or which they are bound to discharge, is entitled to contribution
against the others. . . ,,45 This language recognizing contribution
between tortfeasors was dictum. The controversy before the court in-
volved contribution between joint judgment debtors, as opposed to
joint tortfeasors whose liability had not already been determined. 46

Even before the Royal Indemnity Co. case was decided, however, the
Nebraska Supreme Court had consistently recognized that there was
contribution between joint judgment debtors, regardless of the na-
ture of the liability giving rise to the judgment.47

However, even if the Royal Indemnity Co. statement that contri-
bution is allowable between negligent tortfeasors is recognized as dic-
tum, it now appears to be generally accepted that the statement
declares the present law. If the court is again called upon to review
the concept, there can be little doubt that it will follow that
pronouncement.

It should be noted, however, that before Royal Indemnity Co. the
rule allowing contribution was limited in Nebraska to unintentional
tortfeasors, and contribution based upon post-Royal Indemnity Co.
precedent would probably not be allowed in a case involving inten-
tional tortfeasors-for example, where two people have committed
an assault and only one of them has been sued and held liable for the
damages, subsequently seeking contribution against another. Support
for this view can be found in the reasoning of Torpy v. Johnson 48 and

42. McFall v. Compagnie Maritime Belge (Lloyd Royal) S.A., 304 N.Y. 314, -, 107
N.E.2d 463, 471 (1952).

43. Tober v. Hampton, 178 Neb. 858, 873, 136 N.W.2d 194, 204 (1965).
44. For a complete discussion on the history of contribution among tortfeasors

prior to Royal Indemnity Co., see Busick, Contribution and Indemnity Between
Tortfeasors in Nebraska, 7 CREIGHTON L. REv. 182, 184-94 (1974). See also Comment,
supra note 20, at 335-36.

45. Royal Indem. Co., 193 Neb. at 756, 229 N.W.2d at 185.
46. Id. at 764, 229 N.W.2d at 190.
47. See Schappel v. First Nat'l Bank, 80 Neb. 708, 711, 115 N.W. 317, 318 (1908);

First Nat'l Bank v. Avery Planter Co., 69 Neb. 329, 338, 95 N.W. 622, 626 (1903). See
also Busick, supra note 44, at 184-190.

48. 43 Neb. 882, 883, 62 N.W. 253, 254 (1895).



CREIGHTON LAW REVIEW

Sharp v. Call.49

In Torpy, the court held that "contribution will not be enforced
in favor of a wrong-doer who knew, at the time of the commission of
the act for which he has been compelled to respond, that such act
was wrongful."5 0 The contribution plaintiff, a saloon-keeper, had
been compelled to pay wrongful death damages to the widow of a
known drunkard, to whom he had served liquor which contributed to
his death. The plaintiff then sought contribution from another sa-
loon-keeper on the grounds that the latter had also served the dece-
dent liquor contributing to his death. Because the plaintiff knew it
was wrong to sell liquor to a known drunkard, but did so anyway, he
was denied contribution; his act went beyond mere negligence.51

3. Should Nebraska Recognize Contribution on a Comparative
Fault Basis?

When the Nebraska Supreme Court again adopted the doctrine
of contribution between unintentional tortfeasors, it at least inti-
mated that such contribution should be on an equal basis.52 This is
inferable from the comment that "Royal Indemnity may seek contri-
bution of a proportionate share of the judgment paid by it."'53 How-
ever, Royal Indemnity Co. involved contribution between joint
judgment debtors, all of whom were already found jointly liable on a
judgment which had been fully paid by only one of them.54 The issue
of comparative fault between those parties was, therefore, not even
before the court.

This leaves open the possibility that the Nebraska Supreme
Court may recognize contribution on a comparative fault basis.
There is some support for the argument that the Nebraska legisla-
ture has already recognized contribution between joint tortfeasors on
a comparative fault basis under the presently existing comparative
negligence statute.55 This is clear in a normal negligence case where
the only parties whose conduct contributed to an accident are the
plaintiff and defendant and the defendant has raised contributory
negligence as a defense. If the plaintiff is slightly negligent in com-
parison with the defendant, then the plaintiff is viewed as a
tortfeasor whose negligent conduct combined and joined with that of
the defendant tortfeasor to cause the plaintiff's loss. They are there-

49. 69 Neb. 72, 75-76, 95 N.W. 16, 17 (1903).
50. Torpy, 43 Neb. at 883, 62 N.W. at 253.
51. Id. at 882-84, 62 N.W. at 253-54.
52. Royal Indem. Co., 193 Neb. at 764, 229 N.W.2d at 190.
53. Id. at 767, 229 N.W.2d at 191.
54. Id. at 754-55, 229 N.W.2d at 185.
55. NEB. REV. STAT. § 25-1151 (Reissue 1979).
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fore joint tortfeasors and their negligence or fault must be compared;
if the plaintiff's negligence or fault is only slight in comparison with
the defendant's, the judgment is reduced and the plaintiff has con-
tributed his or her comparative share of the loss. Although Ne-
braska's comparative negligence statute is not at present a pure
comparative negligence statute, it does suggest that the public policy
of the state favors contribution between joint tortfeasors on a com-
parative fault basis, rather than an equal basis.

In any event, if the Nebraska Supreme Court can judicially adopt
contribution between joint tortfeasors to effect justice and equity, as
reasoned in Royal Indemnity Co., it logically follows that it can also
adopt the most equitable and just form of such contribution-in other
words, on the basis of comparative fault.

In this regard, courts in several jurisdictions, acting in the ab-
sence of statutory authority, have deemed it appropriate to adopt the
concept that, for purposes of contribution, the ultimate responsibility
for damages suffered by an injured party should be apportioned
among those joint tortfeasors whose combined or concurrent acts
produced such damages on the basis of their relative fault or causal
negligence.5 6 In Bielski v. Schulze,57 the Wisconsin Supreme Court
discussed the impossibility of justifying, "either on a layman's sense
of justice or one of natural justice," why a joint tortfeasor who is only
five percent causally negligent should recover from another who is
ninety-five percent causally negligent only fifty percent of the
amount which he has been required to pay to the injured party-and
conversely why a tortfeasor who is found to be five percent causally
negligent should be required to pay fifty percent of the loss by way of
reimbursement to a co-tortfeasor who is ninety-five percent negli-
gent.58 Accordingly, the court declared that the amount of the liabil-
ity for contribution upon the part of tortfeasors who sustain a
common liability by reason of causal negligence should be deter-
mined in proportion to the percentage of causal negligence attributa-
ble to each.59 Other states have followed the lead of the Wisconsin
court and judicially adopted the concept of apportionment of contri-
bution among joint tortfeasors on the basis of relative fault or causal

56. See Fleming, Forward Comparative Negligence at Last-By Judicial Choice,
64 CALIF. L. REV. 239, 253-54 & n.62 (1976). See also Annot., 53 A.L.R.3D 184, 210
(1973) (contribution or indemnity between joint tortfeasors on basis of relative fault).
The 1977 Uniform Comparative Fault Act seeks to reach this result legislatively by ad-
vancing a comparative fault distribution of liability. Sullivan, New Perspectives in An-
titrust Litigation: Towards a Right of Comparative Contribution, 1980 U. ILL. L.F.
389, 398 & n.48 (1980).

57. 16 Wisc. 2d 1, 114 N.W.2d 105 (1962).
58. Id. at - 114 N.W.2d at 109.
59. Id. at -, 114 N.W.2d at 113.
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negligence.
60

Practically, in the absence of clear direction by the Nebraska
Supreme Court on whether contribution is equally directed among,
or based on relative fault among, multiple tortfeasors, the attorney
considering a contribution action must evaluate his case from the
standpoint of the result most advantageous to the client. If the attor-
ney reasonably believes that a jury instructed on comparative fault is
likely to find that the contribution plaintiff was more than fifty per-
cent at fault, the attorney should not seek contribution in the peti-
tion on the basis of relative fault, but instead on an equal basis. On
the other hand, if the client is likely to be assessed for less than fifty
percent of the fault, contribution on a comparative fault basis should
be sought.

C. INDEMNITY

1. Definition

Indemnity involves the shifting of the entire burden of liability
from one tortfeasor to another. 61 It can be based on contract or may
be implied by law in cases where it is deemed equitable to impose the
whole loss on one party rather than another. 62

Indemnity is distinguished from contribution in that the latter
theory involves a sharing of the loss. 63 The duty to indemnify may
arise in two distinct ways: (1) it may be based on an express contract
wherein one party agrees to indemnify the other; or (2) it may arise
from a liability imposed by law.64

The doctrine of implied indemnity, unlike contractual indemnity,
does not depend upon any express agreement but arises out of the re-
lationship of the parties and rests upon principles of equity.6 5 It

arises in situations where the relationship of the joint tortfeasors to

one another, or to the event, indicates such a difference in their re-

60. See Gomes v. Brodhurst, 394 F.2d 465, 469-70 (3d Cir. 1967); Safeway Stores,
Inc. v. Nest-Kart, 21 Cal. 3d 322, 333-34, 579 P.2d 441, 447, 146 Cal. Rptr. 550, 556 (1978);
Kennedy & Cohen, Inc. v. Van Eyck, 347 So. 2d 1085, 1086 (Fla. 1977); Stevens v. Silver
Mfg. Co., 70 Ill. 2d 41, -, 374 N.E.2d 455, 457 (1977); Packard v. Whitten, 274 A.2d 169,
180-81 (Me. 1971); Mayhew v. Barrien County Rd. Comm'n, 414 Mich. 399, -, 326
N.W.2d 366, 369 (1982); Tolbert v. Gerber Indus., Inc., 255 N.W.2d 362, 368 (Minn. 1977);
Missouri Pac. R.R. v. Whitehead & Kales Co., 566 S.W.2d 466, 474 (Mo. 1978); Dole v.
Dow Chem. Co., 30 N.Y.2d 143, 153, 282 N.E.2d 288, 295, 331 N.Y.S.2d 382, 391-92 (1972).

61. Strong v. Nebraska Natural Gas Co., 476 F. Supp. 1170, 1174 (D. Neb. 1979).
62. Rossmoor Sanitation, Inc. v. Pylon, Inc., 13 Cal. 3d 622, 629, 532 P.2d 97, 100,

119 Cal. Rptr. 449, 452 (1975); Sanders v. Atchison, T. & S.F. R., 65 Cal. App. 3d 630,
637, 135 Cal. Rptr. 555, 558 (Cal. Ct. App. 1977).

63. See George's Radio, Inc., v. Capital Transit Co., 126 F.2d 219, 222 (D.C. Cir.
1942). See also Note, supra note 20, at 324.

64. Note, supra note 20, at 331.
65. Busick, supra note 44, at 196-97.
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spective faults that one may be said to be actually or primarily liable,
and the other only secondarily or technically responsible for the
damage sustained by the plaintiff.66

2. Current Status of Indemnity in Nebraska

By statute, an indemnity clause in a construction contract provid-
ing that one party will indemnify another for such other party's own
negligence is void as against public policy.6 7 The statute does not ap-
ply to construction bonds or insurance policies.68 Royal Indemnity
Co., while clarifying the law of contribution, for a time cast some
doubt on the status of implied noncontractual indemnity in Ne-
braska. That ambiguity was, however, laid to rest in Duffy Brothers
Construction Co. v. Pistone Builders, Inc.,69 where the court made it
clear that it recognized the theory of implied indemnity.70 Where
one has been compelled to pay damages solely because of the doc-
trine of respondeat superior, indemnity may be had against the em-
ployee or agent whose actual negligence or fault caused the loss. 71

In Duffy, the court recognized indemnity on the basis of a "pri-
mary/secondary" test. The court cited with approval the following
language from the case of Builders Supply Co. v. McCabe:72

The right of indemnity rests upon a difference between the
primary and secondary liability of two persons each of whom
is made responsible by the law to an injured party. It is a
right which enures to a person who, without active fault on
his own part, has been compelled, by reason of some legal
obligation, to pay damages occasioned by the initial negli-
gence of another, and for which he himself is only seconda-
rily liable. The difference between primary and secondary
liability is not based on a difference in degrees of negli-
gence .... It depends on a difference in the character or
kind of the wrongs which cause the injury and in the nature
of the legal obligation owed by each of the wrongdoers to the
injured person .... But the important point to be noted in
all cases is that secondary as distinguished from primary lia-
bility rests upon a fault that is imputed or constructive only,
being based upon some legal relation between the parties, or
arising from some positive rule of common or statutory law

73

66. See Melburn v. Walker, 279 F. Supp. 740, 743 (D. Neb. 1968).
67. NEB. REV. STAT. § 25-1153 (Reissue 1979).
68. Id.
69. 207 Neb. 360, 299 N.W.2d 170 (1980).
70. Id. at 363, 299 N.W.2d at 172.
71. Id. at 363-64, 299 N.W.2d at 172-73.
72. 366 Pa. 322, 325-28, 77 A.2d 368, 370-71 (1951).
73. Id. (emphasis original).



CREIGHTON LAW REVIEW

Whether Nebraska recognizes this concept of negligence is un-
clear. Duffy seems to reject the concept. Yet, since that concept is
nothing but a poor substitute for contribution, there is perhaps no
compelling reason to pursue that approach, since contribution be-
tween joint tortfeasors is now clearly recognized in Nebraska.

It appears from Duffy that the Nebraska Supreme Court would
follow federal cases, including Danny's Construction Co. v. Havens
Steel Co.,4 in which the federal courts have set forth what they be-
lieved Nebraska law to be on noncontractual indemnity.75

III. REASON TO CHANGE PRESENT RULE

Often, particularly in industrial and construction product liabil-
ity cases, an employee will be injured on the job as a result of a com-
bination of a defective product and an unsafe working environment.
In such cases the employee usually recovers his workers' compensa-
tion benefits under the workers' compensation law, and the em-
ployer's compensation carrier is statutorily subrogated to the
employee's claim against the manufacturer of the product to the ex-
tent of the payments it has made.76 Routinely, cash subrogation
claims are asserted together with the injured party's claim against a
third party who allegedly caused the injury and loss through negli-
gence. If the injured party prevails, the workers' compensation sub-
rogation interest is deducted from the recovery and the balance, if
any, is paid over to the injured party.77

This procedure raises an important and controversial question:
Should an employer, or its insurer, automatically have a claim or
cause of action for the subrogation interest even when the employer's
more-than-slight negligence proximately contributed to the em-
ployee's injury?

The answer should be an emphatic "no," since to allow a more-
than-slightly negligent party to recover despite such negligence
would run counter to both the traditional concept of contributory

74. 487 F. Supp. 91 (D. Neb. 1977).
75. Id. at 93. See also Strong v. Nebraska Natural Gas Co., 476 F. Supp. 1170, 1174-

76 (D. Neb. 1979); Kauffman & Harvell, Indemnity and Contribution, NCLE SEMINAR
ON INSURANCE LAW AND PRACTICE 14-18 (1981).

76. NEB. REV. STAT. § 48-118 (Reissue 1984).
77. See, e.g., Rogers v. Western Elec. Co., 179 Neb. 359, 360, 138 N.W.2d 423, 425

(1965). In fact, the Rogers court stated that § 48-118 of the Nebraska Revised Statutes
"requires the joinder of an employer for purposes of subrogation and reimbursement
of compensation paid." Id. (emphasis added). Section 48-118 provides: "Any recovery
by the employer against such third person, in excess of the compensation paid by the
employer after deducting the expenses of making such recovery, shall be paid forth-
with to the employee or to the dependents. NEB. REV. STAT. § 48-118 (Reissue
1984).
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negligence and the doctrine of equitable subrogation as recognized in
Nebraska.78 In this regard, the Nebraska Supreme Court has consist-
ently held that, where the facts establish that reasonable minds could
not disagree that a plaintiff was more than slightly negligent in prox-
imately contributing to his own loss, then recovery is barred. This
applies both when the injury is to a plaintiff's property and when it is
to his person.79

A hypothetical example illustrates the problem. A tells em-
ployee B to change some ceiling lights and gives B an aluminum step-
ladder manufactured by C. A knows the ladder is defective because
there is no support brace under one of the steps, and A knew this as
soon as he unpacked it from its original sealed factory carton follow-
ing its direct shipment to B from C's factory. Nonetheless, A kept
the ladder for use and failed to tell his employees, including B, about
the defect. B, relying upon A to furnish a safe ladder, does not in-
spect it. As B proceeds to climb, the defective step gives way and B
falls, sustaining a broken arm and a broken leg. Assume B recovers
his workers' compensation benefits from A and then sues C, joining
A solely to determine A's subrogation rights. In the hypothetical, B's
negligence, if any, is negligible, while the negligence of his employer,
A, is obvious and substantial. Although B might have a good cause of
action to recover against C, surely justice would dictate that the A's
substantial negligence in contributing to the loss should bar com-
pletely recovery of A's subrogation interest.

The Nebraska Supreme Court has held that the Nebraska Work-
men's Compensation Act's exclusive-remedy provisions bar an action
by an alleged third-party tortfeasor against an employer for contribu-
tion or indemnity based on a claim arising from an employee's inju-
ries.8 0 However, a careful analysis of those cases reveals that it is
possible to allow a limited claim for contribution or indemnity
against the employer to the extent of the value of its subrogation in-
terest without in the least undermining or frustrating the purpose of
the exclusive-remedy provision of the Workmen's Compensation Act.

In Vangreen v. Interstate Machinery & Supply Co.,81 the court

78. See Neb. Rev. Stat. § 25-1151 (Reissue 1979). The section provides that, when
contributory negligence is slight in comparison with the negligence of the defendant, it
does not operate as a bar, but it "shall be considered by the jury in the mitigation of
damages in proportion to the amount of contributory negligence attributable to the
plaintiff." Id.

79. Main v. Sorgenfrei, 174 Neb. 523, 535, 118 N.W.2d 648, 656 (1962); Hunt v. Chi-
cago, B. & Q.R.R., 95 Neb. 746, 746, 146 N.W. 986, 986 (1914) (syllabus 2).

80. Vangreen v. Interstate Mach. & Supply Co., 197 Neb. 29, 33, 246 N.W.2d 652,
655 (1976). See also Petznick v. Clark Equip. Co., 333 F. Supp. 913, 914 (D. Neb. 1971).

81. 197 Neb. 29, 246 N.W.2d 652 (1976).
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stated what it considered the majority rule on the subject and its rea-
sons for following that rule. The court noted:

The statute ... provides that a workman's compensation ac-
tion "shall constitute a release to such employer of all claims
or demands at law, if any, arising from such injury." Section
48-118, R.R.S. 1943, awards to the employer subrogation
rights against third parties. It is evident that the exclusive-
remedy provision is not confined to the injured party but is
designed to cover all claims "arising from such injury."...
The majority rule holds that, when the relation between the
parties involves "no contract or special relation capable of
carrying with it an implied obligation to indemnify, the basic
exclusiveness rule generally cannot be defeated by dressing
the remedy itself in contractual clothes, such as indemnity,
since what governs is not the delictual or contractual form of
the remedy but the question: is the claim 'on account of' the
injury, or on account of a separate obligation running from
the employer to the third party?". . . To hold otherwise
would nullify the exclusive-remedy provision in the statute
and the statutory right of subrogation. If an injured work-
man recovers from a third party tort-feasor and such tort-
feasor is permitted to recover from the employer, the protec-
tion accorded the employer by the Workmen's Compensation
Act is circumvented as in the end the employer pays not
only the compensation provided by statute but must pay all
other damages. 

8 2

It is clear from this discussion that the court's ultimate concern, if
contribution or indemnity were permitted in such actions, is that the
employer might be exposed to greater liability than that provided for
in the workers' compensation statute, and therefore no contribution
or indemnity should be allowed.

Suppose, however, that an employee who is free of negligence is
injured on the job as a result of the combined negligence of his em-
ployer and some third party. Should we not ask whether it is fair,
just, or equitable for the employer to later subrogate to the em-
ployee's recovery against the third party, when this permits the neg-
ligent employer to be made whole and walk away scot-free? Such a
result clearly is unfair. Yet, how can this unfairness be prevented
while preserving the limitation of liability given the employer under
the Workmen's Compensation Act? The Minnesota Supreme Court's
solution in Lambertson v. Cinncinnatti Corp.8 3 solves the dilemma.
In Lambertson, an employee brought an action against the manufac-
turer of a machine for personal injuries sustained allegedly as a re-

82. Id. at 32-34, 246 N.W.2d at 654 (emphasis added) (citations omitted).
83. 312 Minn. 114, 257 N.W.2d 679 (1977).
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sult of the manufacturer's failure to install certain safety devices on
the machine. The manufacturer, in turn, sought contribution from
the plaintiff's employer, alleging that the employer's negligence
proximately contributed to plaintiff's injuries.8 4

The court held that contribution could be allowed against the
employer in an amount proportional to its negligence, but not in ex-
cess of the total workers' compensation liability to the plaintiff, so
that the allowance of contribution in such a case could not under-
mine the exclusive-remedy provision of the Workers' Compensation
Act.8 5 The court recognized that, while there might be a common lia-
bility by the manufacturer and employer to the plaintiff, they could
both, nonetheless, be independently liable for his injuries. The doc-
trine of contribution as an equitable remedy, which was intended to
accomplish a just allocation of loss among negligent wrongdoers,
should be applied toward such ends without concern for outdated
common-law concepts of common liability.8 6

In Nebraska, the doctrine of equitable subrogation as announced
in Rawson was used to avoid the common liability problem while
adopting a more modern view based upon principles of justice and eq-
uity. That doctrine would also be applicable to the circumstances
here. The Lambertson court concluded that to allow contribution
against a negligent employer up to the amount of the workers' com-
pensation benefits was the solution both fairest and most consistent
with the Workers' Compensation Act policy that an employer should
not pay more than his statutory liability.8 7 Surely, the Nebraska
Workmen's Compensation Act is amenable to the application of the
rule adopted in these cases. The rule is not necessarily inconsistent
with the Nebraska Supreme Court's decision in Vangreen, for it fur-
thers justice by requiring a negligent employer to shoulder at least
part of the loss which the employer's negligence created, but to no
greater degree than its statutory responsibility under the workers'
compensation statute.

IV. CONSTITUTIONAL CONSIDERATIONS

A further consideration of this problem involves the fifth and
fourteenth amendments to the United States Constitution, as well as

84. Id. at -, 257 N.W.2d at 682.
85. Id. at -, 257 N.W.2d at 689.
86. Id. at -, 257 N.W.2d at 688.
87. See also Bjerk v. Universal Eng'g Corp., 552 F.2d 1314, 1319 (8th Cir. 1977);

Pocatello Indus. Park Co. v. Steel West, Inc., 101 Idaho 783, -, 621 P.2d 399, 407 (1980);
Johnson v. Raske Bldg. Sys., Inc., 276 N.W.2d 79, 81 (Minn. 1979); Bigham v. J.C. Pen-
ney Co., 268 N.W.2d 892, 899 (Minn. 1978); Hake v. Soo Line Ry., 258 N.W.2d 576, 584
(Minn. 1977) (applying Wisconsin law).
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article I, section 3 of the Constitution of the State of Nebraska.
These constitutional provisions declare that no person shall be de-
prived of "life, liberty or property, without due process of law."88

In Vangreen, the Nebraska Supreme Court interpreted the Ne-
braska Workmen's Compensation Act 89 as depriving a third-party
tortfeasor of any claim for contribution or indemnity against an em-
ployer whose negligence combined with that of the third party
tortfeasor to produce the employee's injuries. Such an interpretation
deprives the third party of property without due process of law and
of a remedy, as well as denying the third paty equal treatment and
protection under the law.

This very question has been presented for consideration in the
State of Minnesota where that state's high court held a similar inter-
pretation of its workers' compensation statute would be unconstitu-
tional. In Carlson v. Smogard,90 the Minnesota Supreme Court
reversed a lower court decision which dismissed a defendant vehicle
owner's third-party complaint against the employer of the injured
plaintiff who alleged negligence on the part of the defendant in the
installation of a hood latch extension device in his automobile.9 1 The
court held that a section in the state's Workers' Compensation Act
providing that an employer should have no liability to reimburse or
hold harmless a third person on a judgment against that third person
by an injured employee, violated the due process clause of the fifth
and fourteenth amendments to the United States Constitution and
also violated a provision in Minnesota's constitution entitling every
person to a remedy under the laws for all injuries or wrongs. 92 The
court noted that, prior to the enactment of the workers' compensa-
tion statute, a third party who had been sued by an injured employee
was entitled to indemnity from the employer.93 Thus, the statute ab-
rogated a common law right of action for indemnity without provid-
ing a reasonable substitute. The court held that no legitimate
objective was fostered by preventing indemnification to a third-party

88. U.S. CONST. amends. V & XIV, § 1; NEB. CONST. art. I, § 3. The fourteenth
amendment to the United States Constitution also provides:

No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; ... nor deny to any person within
its jurisdiction the equal protection of the laws.

Article I, § 13 of the Constitution of the State of Nebraska provides:
All courts shall be open, and every person, for any injury done him in his
lands, goods, person or reputation, shall have a remedy by due course of law,
and justice administered without denial or delay.

89. NEB. REV. STAT. § 48-118 (Reissue 1984).
90. 298 Minn. 362, 215 N.W.2d 615 (1974).
91. Id. at -, 215 N.W.2d at 616-17.
92. Id. at -, 215 N.W.2d at 620.
93. Id. at -, 215 N.W.2d at 618-19.
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tortfeasor from a negligent employer.9 4 The same reasoning is
equally applicable in Nebraska.

V. STATUTES OF LIMITATIONS

All three of the third-party doctrines-subrogation, contribution,
and indemnity-are governed by the same statute of limitations con-
siderations. In this regard, the statute of limitations does not begin to
run under any of these theories of recovery until a loss is paid by the
contribution plaintiff.95 Nebraska would most likely apply a four-
year statute of limitations.96 These principles should apply even if
the action is brought against a political subdivision, and it should not
be necessary to comply with the filing provisions of the Political Sub-
divisions Tort Claims Act.97 However, caution would dictate compli-
ance with those provisions if the time limit has not already elapsed.

VI. SETTLEMENTS

A. PRESENT NEBRASKA LAW

Settling cases with injured plaintiffs without having joined any
additional tortfeasors who are potentially liable for the loss is a pro-
cess fraught with pitfalls, if one hopes to preserve the rights of subro-
gation, contribution, or indemnity against them. In Nebraska, the
keynote case for preparing such settlements is Fitzgerald v. Union
Stockyards Co. 98

In that case, a railroad switchman employed by the Chicago, Bur-
lington & Quincy Railroad line was assisting in switching cars owned
by the Union Stockyards Company. Because one of its cars was de-
fective, he was directed to apply a chain to hook it to the switch en-
gine. While between the car and the engine, another engine owned
by Union Stockyards Company ran against the car upon which he
was working. He was killed instantly. His mother then sued Union
Stockyards Company for his wrongful death.99

94. Id. at -, 215 N.W.2d at 619.
95. See Waldinger Co. v. P & Z Co., 414 F. Supp. 59, 60 (D. Neb. 1976); Lyhane v.

Durtschi, 144 Neb. 256, 265, 13 N.W.2d 130, 135 (1944); Frew v. Scoular, 101 Neb. 131,
134, 162 N.W. 496, 497-98 (1917); City of Lincoln v. First Nat'l Bank, 67 Neb. 401, 405, 93
N.W. 698, 699 (1903).

96. NEB. REV. STAT. §§ 25-207, 25-212 (Reissue 1979). See also First Nat'l Bank, 67
Neb. at 405, 92 N.W. at 699.

97. NEB. REV. STAT. § 23-2401 (Reissue 1983). See Waldinger Co., 414 F. Supp. at
60-61. See also United States Lines, Inc. v. United States, 470 F.2d 487, 489 (5th Cir.
1972) (construing similar provisions of Federal Tort Claims Act); Globig v. Greene &
Gust Co., 184 F. Supp. 530, 532-34 (D. Wis. 1960).

98. 89 Neb. 393, 131 N.W. 612 (1911).
99. Id. at 394, 131 N.W. at 612.
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Union Stockyards defended by saying that the plaintiff had al-
ready sued the line and settled with that defendant giving a full re-
lease of their cause of action, also benefiting Union. The trial court
agreed and instructed a verdict in favor of the defendant. 0 0

On appeal, the supreme court defined the issues to be resolved as
follows:

The parties agree that there are three principal questions to
be determined in the case: 1. Were the defendant and the
railroad company jointly liable for the death of the deceased;
that is, were they joint tort-feasors? 2. If they were joint
tort-feasors, could the plaintiff settle with and release one of
them without releasing the other? 3. If the plaintiff could
settle with and release the railroad company from liability,
and at the same time reserve its right of action against this
defendant, is the testimony in the case sufficient to establish
that it was the intention and agreement of the parties to set-
tle with and release only the railroad company and reserve a
right of action against this defendant? It was also contended
by the defendant that in any event the evidence was not suf-
ficient to show that this defendant was negligent, and that
that negligence was the proximate cause of the injury com-
plained of.1 1

The court had little trouble concluding that the railroad and the
stockyards company were probably joint tortfeasors and focused its
attention on the release and settlement documents.

The release which had been given the railroad released the rail-
road and "its lessors, lessees and controlled companies, and its and
their officers, employees, relief department, successors and assigns,"
but did not purport on its face to be a release of any other person or
entity.10 2 It did, however, by its wording, acknowledge a "full pay-
ment, settlement, release and satisfaction and discharge of all
claims." But the claims released were those against "the Chicago,
Burlington & Quincy Railroad Company.' 1 0 3

The court was, nonetheless, troubled by the "full payment" lan-
guage. The court's comment on this point, while lengthy, is never-
theless very instructive:

In the case at bar we have a complete settlement and release
of one of the parties liable from all claims of damage arising
from one injury caused, as we are now supposing, by the
joint action of several parties. Whether this should operate
as a release of all the parties jointly liable is a question that

100. Id. at 394-95, 131 N.W. at 612.
101. Id. at 395, 131 N.W. at 612-13.
102. Id. at 397, 131 N.W. at 613.
103. Id.
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has been much discussed by the courts in this country and in
England, and upon which there have been conflicting opin-
ions. In ancient times, it was quite uniformly answered in
the affirmative. Such releases were usually formal and exe-
cuted under seal; and, if they recited all the damages occa-
sioned by the injury had been satisfied, they were held
conclusive upon the parties executing them. The rule then
was, as it has since universally been held to be, that a party
was not entitled to more than one satisfaction for an injury
done him. If the injury had been fully compensated, he had
no further right of action, and the release executed under
seal acknowledging full compensation for the injury could
not be contradicted or explained. It would seem that, if the
courts in later decisions had kept this principle in mind,
some of the uncertainty of the law upon this question might
have been avoided. If a settlement by one of several joint
wrongdoers, in which he admitted that the damages caused
by the wrong done amounted to a certain specified sum, was
not conclusive against the other wrongdoer, it is a little diffi-
cult to understand by what reasoning it could be made con-
clusive in his favor. It would seem that the real question
would be whether the party injured had in fact been fully
compensated for his injury, and his admission that his injury
was limited to a certain sum, which admission was made for
the purpose of obtaining a settlement with one of the parties
[who] caused his injury, might under some circumstances
have been considered open to explanation .... There is rea-
son in holding that, if one of the joint wrongdoers acted for
all and assumed to settle the whole matter and make full
settlement of all claims of the injured party, such settlement
might be binding upon all parties. We do not see upon prin-
ciple why a part satisfaction and release of one wrongdoer
should operate in favor of other wrongdoers .... It is not
the policy of the law to encourage litigation, but rather to
favor settlement. Several wrongdoers who are jointly and
severally liable for the injury done may not agree as to their
liability, nor as to the desirability of adjusting the matter.
Some of them might be willing to compromise with the in-
jured party by paying a just proportion of the whole damage
done, and be unwilling or even unable to pay the whole dam-
age. Some men are quite eager for litigation; others will do
anything reasonable to avoid it. If some of the wrongdoers
are willing to adjust the matter by paying their reasonable
proportion of the damage done, and the injured party can ac-
cept such payment and still reserve his claim against the
more stubborn ones, such a construction of the law would
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seem to facilitate settlement and tend to avoid litigation.10 4

The court went on to hold that it is a question of fact whether
the plaintiff had in effect compromised and settled for all or only
part of the damages. If the settlement was for all of the damages, no
further recovery could be allowed the plaintiff against any other
wrongdoer. However, if it was only a partial recovery, the plaintiff
would have a right of recovery for the balance of damages against
any other tortfeasors. In such case, the amount received from the
settling tortfeasor would be deducted from any verdict awarded
against a nonsettling tortfeasor.10 5

The court ruled in Fitzgerald that, if the plaintiff obtains a ver-
dict from the additional tortfeasor, the amount of the settlement
with the settling tortfeasor will be deducted. This prevents any
chance of a double recovery.10 6

The court also made it clear that parol evidence is admissible as
to the intent of the parties when the release and settlement docu-
ments were executed. This proposition rests on the view that the
nonsettling tortfeasor, being a stranger to the release, can be neither
bound nor prejudiced by the document, and thus parol evidence is
proper.

107

The Fitzgerald case demonstrates that an injured plaintiff can
settle with one tortfeasor and still sue another tortfeasor whose neg-
ligence combined and joined to cause the plaintiff's loss if the settle-
ment was for less than all the damages. Nebraska now recognizes
contribution and indemnity between joint tortfeasors, as well as equi-
table subrogation against a solely liable party whose debt has been
paid by the one seeking such subrogation. It follows that, in any set-
tlement with the plaintiff in which the settlement documents ex-
pressly provide that it is a complete settlement for all damages
regardless of the number of others who may have contributed toward
the loss and, further, provide that the settling tortfeasor intends to
seek contribution, indemnity, or equitable subrogation against any
other tortfeasors whose fault contributed to plaintiff's injuries and
damages, the settling defendant rather than the plaintiff has the
cause of action against any nonsettling tortfeasors.

The concept of Fitzgerald has been more recently recognized in
the case Scheideler v. Elias, s0 8 insofar as it applies to successive
tortfeasors as opposed to co-tortfeasors. The primary teaching of

104. Id. at 399-400, 131 N.W. at 614.
105. Id. at 401-02, 131 N.W. at 615.
106. Id.
107. Id. at 402, 131 N.W. at 615.
108. 209 Neb. 601, 613-16, 309 N.W.2d 67, 74-75 (1981).
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Scheideler is that, if a release given to one tortfeasor is intended to
release all known tortfeasors, they should be specifically named, not
merely referred to generally, and it should be stated that the injured
party does not intend to pursue claims against them, but instead in-
tends to seek subrogation, contribution, or indemnity against them.1 0 9

Another interesting Nebraska case touching upon the area of set-
tlements is Dickey v. Estate of Meier.110 In that case the plaintiff was
injured in an automobile accident when Matthew Meier backed a
pickup truck into another vehicle, pinning the plaintiff between the
vehicles. At the time of the accident, Mr. Meier was employed by
one Katherine Meier and was acting within the scope of his
employment.1 i

Matthew Meier's estate entered into a settlement with the plain-
tiff and a "special and restricted release" was executed discharging
and releasing Matthew Meier's estate from liability, but specifically
reserving to the plaintiff any and all claims against Katherine
Meier's estate. The trial court found that, despite the language of the
release, its effect by operation of law was to discharge both estates
from liability and, accordingly, dismissed the suit against Katherine's
estate.

11 2

On appeal, the supreme court considered the case in light of sec-
tion 885 of the Restatement (Second) of Torts to the effect that re-
lease of one tortfeasor did not discharge others liable for the same
harm unless the release so provided.11 3 The court nonetheless re-
jected the plaintiff's contention that that rule could be applied to pre-
serve the claim against the secondarily liable party. It held that
persons secondarily liable solely because of the doctrine of respon-
dent superior are not, strictly speaking, joint tortfeasors, since their
liability is purely derivative and vicarious.11 4 The court held:

[I]n a tort action based exclusively on the alleged negligence
of an employee or agent, a valid release of that employee-
agent releases the employer or principal from liability, even
though the release specifically reserves all claims against the
employer-principal .... "The master's liablity under the
doctrine of respondeat superior is based not on his own mis-
deeds but those of his servant, and therefore, when the ser-
vant is not liable, the master for whom he was acting at the
time should not be liable. It matters little how the servant

109. Id. at 615, 309 N.W.2d at 74-75.
110. 188 Neb. 420, 197 N.W.2d 385 (1972).
111. Id. at 420, 197 N.W.2d at 386.
112. Id. at 421-22, 197 N.W.2d at 386-87.
113. Id. at 422, 197 N.W.2d at 387.
114. Id. at 424, 197 N.W.2d at 388.
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was released from liability; as long as he is free from harm,
it appears to us that his master should also be blameless."
Subject to exceptions not present here, the statement is ap-
plicable to this case. 115

The court did recognize, however, that if the employer is indepen-
dently negligent in causing the loss, and not merely liable because of
respondeat superior, then a release such as involved in Meier would
be valid.116

The proposition of Meier would not operate in reverse. That is,
if the employer instead of the employee settled with the plaintiff for
less than all the damages, the plaintiff would still be able to pursue a
further claim against the employee who actually caused the loss since
his liability would be direct and not derivative. This conclusion is
fully supported by the reasoning in the Meier opinion itself.117

If an employer is held liable solely on a theory of respondeat su-
perior, there is no other basis for liability, and the employer pays for
all the plaintiff's damages, then the employer has a right to be fully
indemnified. This result follows either from the doctrine of indem-
nity or under Nebraska's modernized view of the doctrine of equita-
ble subrogation. 118

B. RELEASES BASED ON COMPARATIVE FAULT

Although an analysis of the foregoing cases regarding settle-
ments tells us what the law on the subject is, it is still necessary to
draw the settlement documents as clearly as possible to express the
intent of the parties. When the plaintiff's attorney insists that the
settlement is a partial payment only and that the plaintiff intends to
pursue further action against the other wrongdoers, and such an ac-
tion is acceptable to the defendant's insurance carrier, the defend-
ant's attorney should draw the release to state that the plaintiff's
further right of action is preserved. However, the defendent's coun-
sel must consider the possibility that the other wrongdoer who is to
be pursued by the plaintiff may in turn sue the defendant's insurer

115. Id. (citing Bacon v. United States, 321 F.2d 880, 884 (8th cir. 1963); Max v.
Spaeth, 349 S.W.2d 1, 3 (Mo. 1961)).

116. Id. See also S.M.S. Trucking Co. v. Midland Vet Inc., 186 Neb. 647, 650, 185
N.W.2d 667, 669 (1971). The court stated: "The employer and employee are regarded
as joint tortfeasors having joint and several liability." Id.

117. Dickey, 188 Neb. at 422-24, 197 N.W.2d at 387-88.
118. See Duffy Bros. Constr. Co. v. Pistone Builders, Inc., 207 Neb. 360, 365, 299

N.W.2d 170, 173 (1980) (applying "equitable principles"); Emerson v. Western Seed &
Irrigation Co., 116 Neb. 180, 184, 216 N.W. 297, 299 (1927) (holding that "[the employee
is liable to the employer for his negligence."). See generally Rawson v. City of Omaha,
212 Neb. 159, 165, 322 N.W.2d 381, 384-85 (1982) ( holding that "[o]ne is not a volunteer
when he has an interest of his own to protect.").
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for contribution or indemnity, subjecting it to the cost and expense of
additional litigation.

A nonsettling joint tortfeasor's right to contribution against a
settling defendant creates a difficult problem reflecting the compet-
ing interests of the settling and nonsettling defendants. The non-re-
lease of a settling defendant from contribution or indemnity makes it
impossible for the defendant making a settlement to close the file,
because the possibility of an action for contribution or indemnity still
exists. Yet releasing the settling defendant for less than a strict pro-
rata share of the loss may lead to a charge of a collusive settle-
ment. 119 Some states have resolved the problem by adopting the Uni-
form Contribution Among Tortfeasors Act, which, at section 4,
provides in part:

When a release or covenant not to sue or not to enforce a
judgment is given in good faith to one or two or more per-
sons liable in tort for the same injury or the same wrongful
death: . . . (b) It discharges the tortfeasor to whom it is
given from all liability for contribution to any other
tortfeasor.

120

In states which have not adopted the act, some have recognized
the use of what has been referred to as the "Pierringer release." The
Pierringer release was first approved by the Wisconsin Supreme
Court in Pierringer v. Hoger.12 1 It is specifically designed to alleviate
the problem of contribution and indemnity with respect to settle-
ments in states which permit contribution on a comparative fault ba-
sis. Since Nebraska may in the future recognize contribution based
on comparative fault, the use of the Pierringer release is worthy of
consideration.

The Pierringer release incorporates three main elements: (1) the
releasor discharges the releasee from all liability; (2) the releasor
agrees to discharge all persons from liability for that portion of its
claim for which the releasee would, but for the release, be liable; and
(3) the releasor covenants to indemnify the releasee for any judg-
ment relating to any loss or damage suffered by the releasor from the
releasee's conduct. 122 The release is designed to contractually dis-
charge the settling defendant from present or future actions and to
shield the settling defendant from liability for contribution or indem-
nity. At the same time, it preserves the concept that the nonsettling

119. See Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 430 (Tex. 1984). The court
stated: "[A] pro rata credit removes the incentive for collusive settlements because the
plaintiff bears the risk of accepting an inadequate settlement." Id.

120. UNIF. CONTRIBUTION AMONG TORTFEASORS ACT § 4, 12 U.L.A. 58 (Supp. 1983).
121. 21 Wis. 2d 182, 124 N.W.2d 106 (1963).
122. Id. at -, 124 N.W.2d at 108.
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defendant should bear liability to the plaintiff only in proportion to
its fault.123 Obviously, the Pierringer release is going to work best in
those states where the law provides: (1) a comparative negligence
standard for determining the liability of defendants to plaintiffs; (2)
attribution of fault among defendants based on their comparative
fault; (3) the release of one or more joint tortfeasors by a plaintiff
without sacrifice of an action againt other tortfeasors; and (4) special
verdict forms enabling multiple defendants to require a jury to spec-
ify each defendant's causal contribution to a plaintiff's harm. 24

The legal effect of the Pierringer release precludes the possibil-
ity that an early dismissal of the settling defendant will prejudice the
nonsettling defendant. First, the Pierringer release provides that a
nonsettling defendant is not liable to the plaintiff for more than the
defendant's causal contribution to the harm. Second, allowing a non-
settling defendant to require a special verdict specifying the causal
contribution of all defendants to the harm provides a mechanism to
ascertain a nonsettling defendant's degree of culpability even in the
absence of the settled, released defendant. 125

As part of the Pierringer release, a plaintiff agrees to hold the
settling defendant and all other persons harmless from liability aris-
ing from the settling defendant's conduct. The plaintiff also agrees to
limit any judgment in his favor by the settling defendant's causal
contribution to the harm. Thus, plaintiff's recovery from the nonset-
tling defendant will never exceed the percentage amount of that de-
fendant's liablity.126 Because a defendant's right to contribution
arises only as an incident of payment of more than the defendant's
"fair share" of liability, there is no basis for contribution where the
plaintiff and released defendant have contractually ensured that the
nonsettling defendant will pay no more than his causal contribu-
tion. 27 A nonsettling defendant is in effect a third-party beneficiary
of the release.

Most importantly, the Pierringer release satisfies the objective of
assigning proportional fault without requiring the settling defendants
to be present as litigants. The use of special verdict forms obviates
any practical problems in determining the relative causal contribu-
tions of each defendant. 1 28

A different form of release is in order when the settling

123. See id. at -, 124 N.W.2d at 110-12.
124. See, e.g., Bielski v. Schulze, 16 Wis. 2d 1, -, 114 N.W.2d 105, 107-11 (1962) (rec-

ognizing appropriateness of release).
125. Pierringer, 21 Wis. 2d at -, 124 N.W.2d at 112.
126. Id.
127. Id.
128. Id.
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tortfeasor, rather than the plaintiff, will pursue the nonsettling
wrongdoer. The form can be much simpler, since in such a case the
plaintiff acknowledges payment for all damages. The release should
make it clear that the settling defendant intends to exercise any
rights it has for equitable subrogation, contribution or indemnity aris-
ing on account of the settlement, and if the other wrongdoers are
then known they can even be specifically named in order to further
establish the intentions of the parties to the settlement.129

C. MARY CARTER AGREEMENTS

"Mary Carter Agreements," applicable in areas in which there
are multiple potential defendants, are sometimes called "guaranteed
verdict agreements." They originated in the case of Booth v. Mary
Carter Paint Co. 130

The usual setting giving rise to these agreements involves one of
several defendants secretly guaranteeing the plaintiff a specified re-
covery, which will be diminished or extinguished by any recovery se-
cured from other defendants. The agreeing defendant may
thereafter remain a party to the lawsuit and may even provide plain-
tiff with an interest-free loan in the amount of the specified recovery,
which is repayable only from any judgment or settlement ultimately
obtained from any nonagreeing defendants. 131

These agreements have been generally denounced as contrary to
public policy by most scholars. Such agreements are said to under-
mine the litigation process and distort the usual traditions of tort
law.132 Nonetheless, most courts have allowed the agreements to
stand, with certain modifications or provisos.133

The Nebraska Supreme Court dealt with the issue in Hegarty v.
Campbell Soup Co.,134 where a Mary Carter Agreement was utilized
before litigation was even commenced. An employer agreed to pay a
certain sum of money if the plaintiff, an injured employee, failed to
get a verdict against the defendant, who both the employer and em-
ployee agreed was responsible for the loss. A verdict would discharge
the employer if it exceeded the sum to which the parties had agreed.

129. See Fitzgerald v. Union Stockyards Co., 89 Neb. 393, 399-402, 131 N.W. 612,
614-15 (1911).

130. 202 So. 2d 8, 10-11 (Fla. Dist. Ct. App. 1967).
131. Id. at 10.
132. See Bodine, The Case Against Guaranteed Verdict Agreements, 29 DEF. L.J.

223, - (1980).
133. See, e.g., Breitkreutz v. Baker, 514 P.2d 17, 29 (Alaska 1973); Taylor v. DiRico,

124 Ariz. 513, -, 606 P.2d 3, 9 (1980); Firestone Tire & Rubber Co. v. Little, 276 Ark.
511, -, 639 S.W.2d 726, 732 (1982); Johnson v. Moberg, 334 N.W.2d 411, 415 (Minn.
1983); Grillo v. Bruke's Paint Co., 275 Or. 421, -, 551 P.2d 449, 454 (1976).

134. 214 Neb. 716, 724-26, 335 N.W.2d 758, 764-65 (1983).
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Otherwise the sum would be reduced by the amount of the verdict. 135

Plaintiff thereafter sued the defendant, the real culprit. Plaintiff
sought to have the Mary Carter Agreement kept out of evidence.
The motion was sustained.136 Plaintiff obtained a substantial verdict
against the defendant, but a new trial was granted by the trial court
on the ground it had made a substantial evidentiary error at trial.137

Plaintiff appealed, arguing the court had not erred at trial. The
defendant cross-appealed, asserting that the Mary Carter Agreement
should have been allowed into evidence. 138 The Nebraska Supreme
Court held that the trial court had not committed the evidentiary er-
ror upon which it based its granting of a new trial. Nonetheless, it
ordered a new trial on the issue of damages, saying that because the
Mary Carter Agreement was between an employee and his employer,
it created an interest on the part of the employer and its other em-
ployees which raised an issue of their credibility when testifying. 3 9

The use of a Mary Carter Agreement was not disapproved in
Hegarty and so is a viable settlement mechanism. Its effect is in
many ways similar to that of a Pierringer release. However, if a
Mary Carter Agreement is used, it may well have to be admitted in
evidence at a trial against any nonsettling defendants. Finally, the
main requirement of any settlement with fewer than all joint
tortfeasors-when the settling tortfeasor intends to seek recovery
from other tortfeasors-is that it be fair and reasonable. 140

VII. THOUGHTS ON PLEADING AND STRATEGY

Whether or not to file a third-party complaint is a decision that
requires a careful analysis by the primary defendant. A third-party
complaint has three main advantages. First, it avoids a multiplicity
of suits with all of the interested parties before one court. Second, it
may bring in the third party's insurance poicy to help pay a share of
the judgment or settlement. Finally, the third-party complaint may
provide another attorney, increasing the pressure on the paintiff to
reduce damages or forego suit.

On the other hand, a third-party attorney may side with the

135. Id. at 724, 335 N.W.2d at 764.
136. Id.
137. Id. at 719, 335 N.W.2d at 761.
138. Id. at 719, 724, 335 N.W.2d at 761, 764.
139. Id. at 724-25, 335 N.W.2d at 764.
140. See generally Zontelli Bros. v. Northern Pac. Ry., 263 F.2d 194, 201 (8th Cir.

1959) (holding that the plaintiff can recover "if it has paid more than its share of the
loss"); Allied Mut. Casualty Co. v. Long, 252 Iowa 829, 835, 107 N.W.2d 682, 685 (1981)
(holding that "it is essential that they can be equally bound"); Western Casualty &
Sur. Co. v. Milwaukee Gen. Constr. Co., 213 Wis. 302, -, 251 N.W. 491, 492 (1933) (dis-
cussing "principles of equity and natural justice").
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plaintiff, thereby doubling the opposition against the primary defend-
ant. Hence, the primary defendant must use the discovery process to
determine the strength of a potential third-party claim. If discovery
does not reveal a nearly certain case, then it is better to postpone the
consideration of a third-party action until after the initial claim is
adjudicated.

As noted above,141 the statute of limitations will not factor into
the third-party claim decision. The cause of action for subrogation,
indemnity, or contribution does not arise until the primary defendant
has been compelled to pay the entire loss on the initial suit.142 Even
if the judgment in the initial action is against the primary defendant,
he or she will be ahead of the third-party defendant in the discovery,
investigation, and preparation processes.

The decision to file a third party complaint,143 once made, de-
mands strict attention to the manner in which the allegations are
couched. The contribution petition in a negligence action must con-
tain an admission of the contribution plaintiff's negligence, along
with an allegation that the contribution defendant was jointly negli-
gent and liable. 4 4 Failure to admit negligence is improper pleading
and will subject the contribution plaintiff to a demurrer or a motion
to dismiss. This reasoning is particularly sound in a situation where
the contribution plaintiff has already paid the entire loss on either a
settlement or judgment and, thereafter, seeks recompense from a
third party.

Conversely, there is no requirement to admit negligence in a
third-party complaint pleading. This conclusion is based on the lan-
guage in both the state and federal provisions governing third-party
practice that one may file a third-party complaint against anyone
"who is or may be liable ... for all or part of the plaintiff's
claim.'

145

The use of the words "may be liable" is intended to allow the fil-
ing of what may be classified as an otherwise premature or nonac-
crued action. In other words, even though the primary defendant has
not incurred a loss, he or she may file for subrogation, contribution,
or indemnity. Accordingly, the primary defendant can deny liability
while in the same pleading allege that, if liability is found, the third-
party defendant should pay a part of the judgment.

Frequently, all of the facts of the case are not known at the time

141. See notes 95-97 and accompanying text supra.
142. See note 95 supra.
143. See notes 36-75 and accompanying text supra.
144. FED. R. Civ. P. 14; See NEB. REV. STAT. § 25-331 (Reissue 1979).
145. NEB. REV. STAT. § 24-331 (Reissue 1979).
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the third-party complaint is filed. It is better, then, to allege all three
theories of recovery-subrogation, contribution, and indemnity-in
the complaint. Thereafter, the court, or a properly instructed jury,
can determine which basis, if any, will allow the primary defendant
to recover. These three concepts are all equitable theories to be uti-
lized in supporting a single claim or cause of action. They are not
separate causes of action.

In state court the filing of a third-party complaint is discretion-
ary. However, it is only a matter of right in federal court if done
within the first ten days after service of the defendant's original an-
swer; thereafter, it is discretionary in federal court as well.146 Fur-
ther, both state and federal courts have power to sever the third-
party action for purposes of trial.147

Additionally, a separate original action for subrogation, contribu-
tion, or indemnity may be filed after the initial action is settled or a
judgment paid. By the end of a settlement or trial, the primary de-
fendant should know which theory is applicable to the developed
facts. It may be advisable, however, to include at least two theories
in the same petition, if based on equitable subrogation or indemnity,
since the net result of both theories is the same. In contrast, contri-
bution does not fit well as a companion theory with either equitable
subrogation or indemnity, because those theories are an attempt to
recover the entire loss, while contribution seeks only to recover part
of the loss.

Finally, a petition for contribution will vary depending on
whether recovery is sought on a relative fault basis, or a pro-rata
basis.

VIII. CONCLUSION

The theories of equitable subrogation, contribution and indem-
nity are still in a state of development in Nebraska. It is difficult to
state with any degree of certainty where Nebraska stands on such is-
sues as contribution on the basis of relative or comparative degrees of
fault, or how these various theories are to be clearly distinguished.
There is an advantage to the uncertainty of the law in this area. At
the least, the uncertainty gives the defense attorney an opportunity
to form his third-party claim along the lines which appear to be most
advantageous to the client.

146. FED. R. Civ. P. 14.
147. NEB. REV. STAT. § 25-331 (Reissue 1979).
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PIERRINGER-TYPE RELEASE

RELEASE

IN CONSIDERATION of the payment of the sum of

dollars ($ ), the receipt and sufficiency of which is hereby
acknowledged, the undersigned hereby releases and forever dis-
charges

its
employees, officers, directors, agents, representatives, attorneys, lia-
bility insurers, successors, and assigns, from that degree of liability
they might otherwise ultimately be determined to have to the under-
signed based upon the degree of their causative fault in contributing
to any and all injuries, loss and damage sustained by the undersigned
as a result of

and the undersigned further covenants and agrees to indemnify and
hold harmless those persons and entities hereby released for any
judgment against them relating in any way to any costs, loss or dam-
age they may sustain or incur as a result of the further pursuit by the
undersigned of claims arising from the aforesaid facts, against per-
sons or entities not released hereby, and, in particular, from any
claims for equitable subrogation, contribution, or indemnity which
any person or entity not hereby released may assert against them.

The undersigned further reserves hereby any and all claims
against all parties not herein released, and asserts that it will satisfy
any judgment obtained against such other parties to the extent of the
degree or percentage of contributory fault which a jury under proper
law instructions and special jury verdict forms may assess as being at-
tributable to the principal named party hereby released.

In the event a court should not instruct on comparative degrees
of fault between joint tortfeasors, and not utilize special verdict
forms, then, in such event, the undersigned agrees to satisfy any
judgment obtained against such other parties for that portion of such
judgment equal to the amount paid in consideration hereof, and such
amount shall be a credit against, or deduction from, any such judg-
ment, and the parties hereby released shall thereafter be fully in-



CREIGHTON LAW REVIEW

demnified by the undersigned from any judgment which anyone not
hereby released recovers against them for equitable subrogation, con-
tribution, or indemnity, over and above the amount paid herefor.

This Release shall be binding upon the heirs, personal represent-
atives, successors, and assigns of the undersigned.

Dated this day of ,19

STATE OF NEBRASKA )
)ss:

COUNTY OF - )

Acknowledged before me this day of
.19

Notary Public
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RELEASE TO BE USED WHERE SETTLING TORTFEASOR
INTENDS TO SUE FOR EQUITABLE SUBROGATION, CONTRI-

BUTION, OR INDEMNITY

RELEASE

IN CONSIDERATION of the payment of the sum of

dollars ($ ), the receipt and sufficiency of which is hereby
acknowledged, the undersigned hereby releases and forever dis-
charges

its
employees, officers, directors, agents, representatives, attorneys, lia-
bility insurers, successors, and assigns, and all other persons and enti-
ties, from any and all liability for any and all injuries, loss, and
damages sustained by the undersigned as a result of

and the undersigned further acknowledges that the principal named
party herein released or its liability insurance carrier,

intends to file claims or actions for equitable subrogation, contribu-
tion, or indemnity against any other parties whose fault caused the
injuries, damages, and loss for which this Release is given, and, in
particular, intends to pursue such claims or actions against parties,
including, but not limited to, the following named parties:

The undersigned acknowledges that this is a full, complete, and
final settlement of all of the undersigned's injuries, loss, and damage
arising from the facts set forth herein, and that this Release shall be
binding upon the heirs, personal representatives, successors, and as-
signs of the undersigned.
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Dated this day of _, 19 .

STATE OF NEBRASKA )
)ss:

COUNTY OF )
Acknowledged before me this day of

., 19

Notary Public


