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I. INTRODUCTION

Omaha' began as a speculative real estate venture2 in 1854, the

t Associate, Batt & Brodkey, Omaha, Nebraska; B.A., 1971, Carleton College;
J.D., 1985, Creighton University. The author wishes to thank Eric Pearson, Professor
of Law, Creighton University School of Law, for his encouragement and confidence,
without which the article would not have been written.

1. See D. DUSTIN, OMAHA & DOUGLAS COUNTY, A PANORAMIC HISTORY 4-13
(1980). The city's name apparently derives from the Siouan tribe that settled the west
bank of the Missouri River in the 1780's. Under the terms of a treaty signed June 21,
1854, the Omaha-"those who go against the current"-were resettled on a 300,000-
acre reservation in northeastern Nebraska in what is now Thurston County. As a re-
sult, the site of the future city of Omaha was freed of any conflicting Indian claim to
the area. Id.

2. See L. LARSEN & B. COTTRELL, THE GATE CITY, A HISTORY OF OMAHA 7-12
(1982). See also J. REPS, CITIES OF THE AMERICAN WEST A HISTORY OF URBAN PLAN-
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same year that Congress created the Territory of Nebraska. 3 Despite
the odds against success,4 a toehold settlement not only survived its
first winter,5 it emerged the victor among rivals for the coveted
designation as capital of the new Nebraska Territory. 6 By the sum-
mer of 1857, Omaha had attracted a population of 3,000. 7 Within a
few years, its future was assured by becoming the eastern terminus
of the Union Pacific Railroad.8 By the turn of the century, despite
population losses caused by the depression of the 1890's, 9 Omaha's
population exceeded 100,000, and it continued to grow.10

NING 391-454 (1979). A resident of Council Bluffs, Iowa, a Missouri River town of
about 2,000 at the time, promoted the idea of developing a new town across the river
and organized a steam ferry company in 1853 to facilitate the venture. After the
Omaha Indian treaty was ratified, the promoters surveyed and platted a grid-plan
townsite of 320 blocks for "Omaha City." It was only one of scores of paper towns
across the river to which promoters hoped to lure investors and settlers. Id.

3. Nebraska was carved out of "Indian Country" by the compromise Nebraska-
Kansas Act signed into law May 30, 1854. See Nebraska-Kansas Act, ch. 59, § 6, 10 Stat.
277, 279 (1854); D. DUSTIN, supra note 1, at 13. Excluding Indians, the population of
the new territory was less than 3,000. D. DUSTIN, supra note 1, at 19. By 1900, the
state's population exceeded 1,000,000. Id. at 64.

4. L. LARSEN & B. COTTRELL, supra note 2, at 3. The authors stated: "The odds
• . . were against the hopeful builders of any town in the nineteenth century. ... Id.
They added: "For every place that achieved a population of 10,000 or more, the gener-
ally accepted nineteenth century demarcation line between large and small cities,
there were thousands of failures. The rewards of success were so great, however, as to
encourage the throwing of good money after bad." Id.

5. See generally, D. DUSTIN, supra note 1, at 20. However, "[t]he town was al-
most deserted over the [Christmas] holidays. Perhaps everyone visited friends or rela-
tives in Iowa, where the wind did not blow through the walls or blow down 'doors'
made of rugs or buffalo hides." Id. Other authors said: "By June of 1855, a little less
than a year after initial settlement, there were only between 250 and 300 inhabitants."
L. LARSEN & B. COTTRELL, supra note 2, at 37.

6. See L. LARSEN & B. COTTRELL, supra note 2, at 12-14. The acting territorial
governor, who had landholdings in Omaha, ordered the first legislative session to con-
vene there. Despite fierce competition from rival settlements, Omaha's promoters suc-
cessfully bribed the representatives to locate the capital permanently in Omaha. Id.
However, a new permanent seat of government was declared by the legislature shortly
after statehood. The new capital, named Lincoln, did not yet exist, but a commission
was formed to find a "suitable site of not less than six hundred and forty acres." Act
of June 14, § 3, 1867, 1867 Neb. Laws 858, 859 (titled "An Act to provide for the loca-
tion of the Seat of Government..."). By 1900, Lincoln's population exceeded 40,000.
L. LARSEN & B. COTTRELL, supra note 2, at 127.

7. J. REPS, supra note 2, at 407.
8. See generally L. LARSEN & B. COTTRELL, supra note 2, at 23-32. Apparently

President Lincoln actually designated Council Bluffs, Iowa, as the eastern terminus of
the federally chartered Union Pacific Railroad Company. However, Omaha promoters
usurped the privilege, and the issue became moot when the railroad company built its
facilities and yards in Omaha. Id.

9. L. LARSEN & B. COTTRELL, supra note 2, at 83. The city lost over 30,000 resi-
dents in the 1890's. Id.

10. Id. at 159. In 1900, the recorded population of Omaha was 102,555. By 1920, it
was 191,601. By 1930, the population was over 214,000. Id.
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Since World War I, Omaha's territorial expansion' has been
based on the annexation authority vested in the Omaha City Council
by the statutory provision of Nebraska Revised Statutes, section 14-
117.12 The evolution of this statutory authority from its 1857 origin
and the modern interpretation of section 14-117 by the Nebraska
Supreme Court comprise the inquiry pursued in Parts II and III of
this Article. Part IV provides a summary view of possible constitu-
tional issues not yet addressed by the court. Although a more gen-
eral discussion of annexation practices and policies is beyond the
scope of this Article,' 3 some of the issues and historical materials ex-
amined are relevant to communities throughout Nebraska.

II. THE EVOLUTION OF OMAHA'S ANNEXATION
AUTHORITY

Omaha's successful growth from a speculator's settlement to a
midwestern metropolis was indispensibly aided by authority to annex
additional lands, thereby avoiding the constriction experienced by
many American cities now surrounded by autonomous, suburban
communities.

1 4

However, Omaha's authority to attach neighboring territory was
originally very limited. Section A, below, examines the early statutes
which prevented the city from effectively managing its own growth.15

Section B focuses on legislative efforts to contend with the unique

11. OMAHA CITY PLANNING DEP'T, REP. No. 3, URBAN ATLAS-A DEMOGRAPHIC
PROFILE OF OMAHA, NEBRASKA 3 (1985). The report stated:

Since 1854, the City of Omaha has grown from a town of 20 houses to a city of
over 100 square miles with a jurisdictional area of an additional 100 square
miles. Much of this expansion occurred since World War II, as the city more
than doubled in size after 1950.

Id.
12. NEB. REv. STAT. § 14-117 (Reissue 1983). Of course, the city may also "ex-

pand" in a more limited sense by exercising extra-territorial powers within some area
described by statute. See, e.g., NEB. REV. STAT. § 14-366 (Reissue 1983) (providing that,
for certain purposes, city may purchase or acquire by eminent domain lands up to 75
miles from the city's corporate limits).

13. One commentator explained: "The basis for justifying annexation efforts gen-
erally is that the legal city boundaries should match the boundaries of urbanization to
reduce governmental fragmentation, maintain a central city population representative
of the metropolitan area, and prevent the socioeconomic strangulation of the city by its
expanding suburbs. Other reasons for annexation include the desire to increase a
city's size and political power, to have land for industrial expansion, and to provide
needed services to residents of unincorporated areas." Murphy, Commentary: The In-
tergovernmental Dynamics of Annexation and Deannexation, 31 AD. L. REV. 385, 385
(1979). See also note 141 infra.

14. A former Omaha City Planning Director observed "that [O]maha had avoided
the problem of suburbs draining off the tax base because of Nebraska's liberal annexa-
tion laws." L. LARSEN & B. COrrRELL, supra note 2, at 246.

15. See notes 17-68 and accompanying text infra.
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situation created by Omaha's spectacularly rapid growth.1 6

A. ANNEXATION POWER ANTECEDENTS: THE

"ADDITIONS METHOD"'
1 7

In 1857, the territorial legislature declared certain described ter-
ritory, "together with all [subsequent lawful] additions .... to be a
corporation by the name of the 'City of Omaha.' "18 The city itself
was not authorized to annex lands.19 Instead, additions to the city
were made either by the legislature 20 or on the initiative of proprie-
tors of adjoining lands.2 1

When Nebraska was admitted to the Union in 1867,22 the new
state's constitution23 curtailed legislative authority.24 In particular,

16. See notes 69-140 and accompanying text infra.
17. Included under the rubric "additions method," are all of the authorized means

of territorial growth employed by Nebraska's cities and towns prior to 1887. The
various methods devised by the legislature shared one significant feature: the law-
making body of the community was never empowered to add lands without the
concurrence of someone else. Additions were effected only with the concurrence of
the legislature (during territorial days), the district court, the proprietors of affected
lands, or, in the case of a consolidation, the majority of voters in both communities
(i.e., concurrent majorities). The only exception, applicable for a few years, affected
lands of owners who were not residents of Nebraska. See note 45 and accompanying
text infra.

18. Act of Feb. 2, 1857, § 1 1857 Neb. Laws 193, 193. Prior to the February, 1857
Act, the settlement was ruled by a county government. See G. Peterson, The Omaha
City Council and Commission: A Profile, 1858-1930, at 30 (May 1980) (master's thesis
available at the University of Nebraska at Omaha Library and Omaha Public Library).

19. Although it appears the city could have prevented a proprietor from making
his lands an addition to the city, see Act of Feb. 15, 1864, ch. 4, 1864 Neb. Laws 47,
neither the original act of incorporation, see note 18 supra, nor its subsequent amend-
ment provided the city with any authority to initiate changes in its boundaries. See
Act of Nov. 4, 1858, 1858 Neb. Laws 363.

20. See, e.g., Act of Jan. 11, 1861, 1860 Neb. Laws 170. The power of the territorial
legislature "extend[ed] to all rightful subjects of legislation." Nebraska-Kansas Act,
ch. 59, § 6, 10 Stat. 277, 279 (1854).

21. Act of Feb. 15, 1864, ch. 4, § 1 1864 Neb. Laws 47, 47.
22. The act for the admission of Nebraska to the Union was passed by the House

and Senate in February, 1867, over a presidential veto. See 2 B. POORE, THE FEDERAL
AND STATE CONSTITUTIONS 1214 note (2d ed. 1924). The admission became effective
upon final ratification by the "state" legislature on February 21, 1867, of conditions im-
posed by Congress. See Act of Feb. 21, 1867, 1867 Neb. Laws LXXVIII.

23. The state's first constitution, titled the Nebraska Constitution of 1866-1867,
was replaced by another in 1875, which was in turn substantially modified in 1920, fol-
lowing a constitutional convention. For copies of the constitutions of 1866-1867 and
1875, see 2 B. POORE, supra note 22, at 1203-35.

24. The authority of the territorial and state legislatures was derived from differ-
ent sources. The power of the territorial legislature "extend[ed] to all rightful subjects
of legislation consistent with the Constitution of the United States and the provisions
of [the congressional act providing for the territorial legislature]." Nebraska-Kansas
Act, ch. 59, §6, 10 Stat. 277, 279 (1854). By contrast, the authority of the state legisla-
ture is equal to the sovereignty enjoyed by the people of the state, except as limited by
the state's constitution. See, e.g., Consumers Coal Co. v. City of Lincoln, 109 Neb. 51,
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the constitution stated that "[t]he legislature shall provide for the or-
ganization of cities and incorporated villages by general laws .... *"25

The territorial legislature's practice of passing laws affecting specific
towns thus was prohibited.26 Probably the requirement of general
laws was intended to ensure equal treatment for the new state's
handful of pioneer towns.27

The general laws for the organization of cities were enacted in
1869.28 Without disrupting the territorial legislature's scheme for
creating new towns, 29 the new state legislature provided for the clas-
sification of the larger existing towns. Cities of the first class 30 and
cities of the second class31 were distinguished by population3 2 and a

65, 189 N.W. 643, 648 (1922). The court explained: "Without the constitutional limita-
tions, the [legislature's] power to make laws would be absolute." Id.

25. NEB. CONST. of 1866-1867, Corporations § 4, reprinted in 2 POORE, supra note
22, at 1211 (emphasis added). The constitution of 1875 was even more explicit. Article
III, § 15 stated that "[t]he Legislature shall not pass local or special laws... [concern-
ing specified topics, including] [i]ncorporating cities, towns and villages, or changing or
amending the charter of any town, city, or village .... [Furthermore], [i]n all other
cases where a general law can be made applicable, no special law shall be enacted."
NEB. CONST. of 1875, art. III, § 15. The same provision is still in effect today, although
the section number is different. NEB. CONST. art. III, § 18. The Nebraska court has
stated "that any attempt on the part of the legislature by special act to incorporate any
city ... or define the boundaries thereof would be void as within the inhibition of this
constitutional provision." Commonwealth Real Estate Co. v. City of South Omaha, 78
Neb. 368, 369, 110 N.W. 1007, 1007 (1907).

26. However, until the new general laws were written and approved, the state
legislature apparently continued the old practice of enacting special, or local, legisla-
tion. See, e.g., Act of June 24, 1867, 1867 Neb. Laws 900 (titled "An Act to empower
the Town Council of Columbus to convey real estate for special purposes."). Id.

27. See note 33 infra.
28. When the governor convened the first special session of the legislature by

proclamation, one of the stated items of business was the enactment of general laws
"[t]o provide for the organization of cities and incorporated villages." Proclamation by
the Governor-Special Session (Apr. 4, 1867), reprinted in 1867 Neb. Laws 838, 840.
Still, it took two years to get a general laws scheme approved.

29. Under territorial legislation, the taxable inhabitants of a settlement could de-
clare themselves an incorporated town. Act of Feb. 15, 1864, ch. 3, § 1, 1864 Neb. Laws
39, 44. Thereafter, the incorporated town could be dissolved by a petition of the major-
ity of the inhabitants. Id. § 22, 1864 Neb. Laws at 46-47. Apparently, a town could also
be created without any population by a proprietor of lands who surveyed and recorded
a properly acknowledged plat. See id. ch. 4, 1864 Neb. Laws at 47-49.

30. Act of Feb. 8, 1869, 1869 Neb. Laws 29 (titled "An Act To Incorporate Cities of
the First Class in the State of Nebraska.").

31. Act of Feb. 15, 1869, 1869 Neb. Laws 142 (titled "An Act To provide for the
Incorporation of Cities of the Second Class,..."). While the 1869 acts do not mention
"villages," they were subsequently treated as a distinguishable subclass of second-class
cities. See, e.g., Act of Mar. 1, 1879, §§ 40-118, 1879 Neb. Laws 193, 202-37 (titled "An
Act To provide for the organization, government, and powers of cities and villages.").
Sections 40-55 concern village government; §§ 56-118 apply to both cities of the second
class and villages. Id.

32. While second-class cities included incorporated towns with 500 or more legal
voters, see Act of Feb. 15, 1869, § 1, 1869 Neb. Laws 142, 14243, first-class cities were
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different body of general laws was enacted for each class.33 Omaha
became a first-class city.34

While the 1869 Acts provided the "cities" with some extraterrito-
rial powers,35 they provided no means by which a city of either class
could add land to the area already within its corporate limits. 36 The
first-class cities act was amended in 1870, authorizing such cities to
regulate and control any additions,37 but apparently 38 no provision

required to have 3,000 qualified voters. Act of Feb. 8, 1869, § 1, 1869 Neb. Laws 29, 29.
But see note 67 infra.

33. Nebraska still applies different general laws to the different classes of cities.
Whatever the intent of the original framers of the constitution of 1866-1867 may have
been, the practice has been upheld repeatedly. See, e.g., Campbell v. City of Lincoln,
182 Neb. 459, 466, 155 N.W.2d 444, 447 (1968). A hundred years ago, the Nebraska
Supreme Court explained:

[The constitutional requirement of general laws] was contained in the first
constitution of the state [and continued in that of 1875], and was borrowed
from the State of Ohio, which ...was the first state to realize the evils of
special and local legislation and to provide a constitutional protection against
them. But . . . [i]t was found that laws . . .demanded by and necessary to
large cities were not necessary to nor their support within the means of many
• . .villages. . . hence the expedient of classifying the cities. . . according to
population, and enacting general laws applicable to each class respectively.

State ex rel. Jones v. Graham, 16 Neb. 74, 76, 19 N.W. 470, 471 (1884). Twenty years
later, the court stated: "The classification of cities according to population, even
though but one city may come under the provisions of the act at the time of its adop-
tion, is permissible under an unbroken line of decisions in this jurisdiction, beginning
with State v. Graham . State ex rel. Pentzer v. Malone, 74 Neb. 645, 648-49, 105
N.W. 893, 894 (1905).

34. See note 58 infra.
35. See, e.g., Act of Feb. 8, 1869, 1869 Neb. Laws 29, 30. Section 6 gave powers to

provide for and to protect a water supply five miles beyond corporate limits. Id. § 6,
1869 Neb. Laws at 30. Section 7 provided for powers for the burial of the dead. Id. § 7,
1869 Neb. Laws at 30-31. Section 51 provided for powers to acquire public parks within
two miles of city limits. Id. § 51, 1869 Neb. Laws at 55-56. Section 53 provided for the
power of police jurisdiction in parks. Id. § 53, 1869 Neb. Laws at 56.

36. "Towns," on the other hand, apparently retained the power to grow, that is, to
approve "additions" initiated by land proprietors. Act of Feb. 15, 1864, ch. 4, 1864 Neb.
Laws 39, 47-49.

37. Act of Mar. 2, 1870, 1870 Neb. Laws 37, 41 (titled "An Act To amend an act
entitled 'An act to incorporate cities of the first class .. "). The Act provided in part:

The City Council shall have control of all additions which may be made to the
city. . . and shall have power by ordinance to compel ...owners of any such
additions, to lay out streets, alleys and avenues, so as to have the same corre-
spond in width and direction and be continuations of the streets, alleys and
avenues, in the city or additions abutting thereto, and no additions shall have
any validity[,] rights or privileges as an addition, unless the terms and condi-
tions of such ordinance are complied with, and the plat thereof shall have
been submitted to and approved by the City Council ....

Id. The legislators may have intended that additions and plats be otherwise made ac-
cording to the existing "town" laws, since the above provision is a less-than-thorough
treatment of the subject. See Act of Feb. 15, 1864, ch. 4, 1864 Neb. Laws 39, 47-49.

38. It is difficult to make definitive statements regarding early laws of Nebraska
because they were inconsistently indexed, only sporadically compiled, and, then, some-
times collected without subject matter organization. As one early compiler of Ne-
braska statutes wrote, in 1881:

[Vol. 19
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was made for additions to second-class cities.3 9

The amended acts of 1869 were repealed and replaced in 1871.40

A new "Act to Incorporate Cities of the First Class" provided in part:

[P]roprietors of any land within the corporate limits of a city
of the first class, or adjoining and contiguous to the same
[may, upon satisfying certain conditions, have their lands]
* . .included within the [corporate limits of the city, as "ad-
ditions"] ... and [such lands would] be and become a part of
such city for all purposes whatsoever; ... Provided, . . . no
addition shall have any validity, rights or privileges as an ad-
dition, unless . . .submitted to and approved by the mayor
and council. .... 41

These provisions for additions to first-class cities were similar to
those previously applicable to all towns as enacted by the territorial
legislature.

42

By contrast, the 1871 Act applicable to second-class cities pro-

Under territorial government twelve sessions of the legislature ... sat
and enacted laws which were published and bound in as many different
volumes. The eleventh session. . . passed as one act what has ever since been
known as "The Revised Statutes of 1866."...

Two attempts at revision have since been made, one in 1872-1873 by the
appointment of the [present] compiler, and the other in 1877. . . . The first
* . .resulted in . .. what has since been known as "The General Statutes of
1873." That volume was a compilation merely of the acts then in force, includ-
ing the general laws passed that same year .... Although some mistakes oc-
curred in its printing, . . .it has been generally received by the people as a
correct statement of the law;...

The second appointment made in 1877 [is less notable]. . . . [T]he passage
of the various enactments of 1875, 1877, 1879 and 1881, changing, altering and
repealing the statutes of 1866 and 1873, gave rise to this present [1881] edi-
tion....

The compiler has had no little difficulty in preparing an index, satisfac-
tory even to himself ...

Preface to NEB. COMP. STAT. (1881). See also note 98 infra (regarding laws enacted
from 1914 through 1921).

Furthermore, tracing changes in laws by reference to the title of an act, or an act
to amend an act, is extremely cumbersome. For example, the title of one act to amend
an act required 45 lines of print, and read in part as follows:

[A]lso to amend section forty-two (42) of said original act amended by section
nine (9) of said amendatory act, approved May 23, A.D. 1882, as amended by
section one (1) of an act entitled, "An act to amend [certain sections] of an act
entitled, 'An act to incorporate cities .... ' ...as amended by [certain sec-
tions] of an act entitled "An act to amend .. "

Act of Mar. 3, 1885, ch. 13, 1885 Neb. Laws 112, 113, reprinted in 3 Complete Neb. Sess.
Laws 319, 320 (1887).

39. However, it is possible that the legislature intended that the additions meth-
ods applicable to towns should also be effective for second-class cities. See note 36
supra.

40. Act of Feb. 8, 1871, art. 6, § 93, 1871 Neb. Laws 1, 23.
41. Id. art. 1, § 4, 1871 Neb. Laws at 1-2.
42. Compare Act of Feb. 8, 1871, art. 1, 1871 Neb. Laws 1 with Act of Feb. 15, 1864,

chs. 3-4, 1864 Neb. Laws 39, 44-49.

1986]



CREIGHTON LAW REVIEW

vided two new approaches to accomodate city growth. First, the new
law provided in part:

The City Council, in their discretion, may add from the terri-
tory adjacent to the city limits... such additional wards as
they may deem proper, and shall in every case have power to
increase or diminish the city limits, in manner as in their
judgment and discretion may redouud [sic] to the benefit of
the city; provided, that the number of wards shall not be less
than two; and provided, further, that in no case shall any ad-
jacent territory, except when subdivided into town lots, be
added to the limits of the city, without the consent in writing
of the owners of a majority of the whole number of acres
owned by residents of Nebraska in the territory proposed to
be added.

43

This act further provided that "[e]ach city . . . shall be divided into
not less than two nor more than six wards,. . . and each ward shall
contain, as nearly as practicable an equal number of legal voters."'44

In other words, second-class cities were granted a qualified au-
thority to initiate annexations. Property of residents of Nebraska
could only be added with the written consent of the owners of a ma-
jority of the acreage affected. However, adjacent territory owned by
a nonresident of Nebraska apparently was subject to annexation
without the written consent of the owner, 45 although the law did not
state whether the property could be annexed against the owner's de-
clared will where the owner had notice of a city's actions or inten-
tions. It also seems that the consent of the owners of adjacent "town
lots" was not a condition precedent to annexation of such property.46

Arguably though, the owners had impliedly consented by the devel-
oping of their property for city-type purposes. In every case, how-
ever, if a city changed its corporate limits, it was apparently required
contemporaneously to adjust ward boundaries as necessary to main-
tain equality of representation on the city council.47

The second new provision for growth for second-class cities pro-

43. Act of Feb. 8, 1871, art. 5, § 63, 1871 Neb. Laws 26, 47 (titled "An act to incor-
porate Cities of the second Class. ... ).

44. Id. art. 1, § 8, 1871 Neb. Laws at 28. The article provided: "Each ward ...
shall have at least two councilmen, who shall be chosen by the qualified electors of
their respective wards, and who shall serve for two years. Id. § 14, 1871 Neb.
Laws at 29.

45. Probably the measure was intended to deal with the difficulty of locating ab-
sentee owners. Especially during Omaha's early years, thousands arrived, gave the city
a try, and moved on to more auspicious places. See L. LARSEN & B. COrRELL, supra
note 2, at 37.

46. See note 41 and accompanying text supra. The term "town lot" is not defined
by the act.

47. See note 44 and accompanying text supra.

[Vol. 19
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vided for consolidation of "[a]ny two or more [such] cities . . . lying
adjacent to each other."48 If a second-class city requested consolida-
tion "of the City Council of any adjacent city, [the latter], after hav-
ing first submitted the question of such consolidation to a vote of [its]
qualified electors,. . . [was] empowered, by ordinance, to consolidate
[the communities under its own name and laws]."'49 Under this ap-
proach, the city seeking consolidation was extinguished.

These provisions of the 1871 Act affecting growth of second-class
cities were repealed and replaced in 187950 by expanded sections con-
cerning both the consolidation of cities 51 and the annexation by a city
of adjacent unincorporated territory.5 2 Then, in 1881, the 1879 an-
nexation provisions were repealed53 or amended.54  Notably, the
amendments curtailed the powers of the city council to annex lands.
Instead, they vested the authority in the courts to determine, upon
petition by the city council, whether an annexation should be al-
lowed.55 The 1879 consolidation provisions5 6 and the annexation pro-
visions, as amended in 1881, remained in effect for many years.57

In the meantime, the additions method of the 1871 Act applicable
to first-class cities, including Omaha,58 remained unchanged until

48. Act of Feb. 8, 1871, art. 5, § 54, 1871 Neb. Laws 26, 45.
49. Id. § 55, 1871 Neb. Laws at 45-46.
50. Act of Mar. 1, 1879, § 117, 1879 Neb. Laws 193, 237 (titled "An Act to provide

for the organization, government, and powers of [second-class] cities and
villages. ... ).

51. Id. §§ 91-93, 1879 Neb. Laws at 228-29.
52. Id. §§ 94-102, 1879 Neb. Laws at 229-33.
53. Act of Mar. 2, 1881, ch. 23, § 13, 1881 Neb. Laws 168, 193.
54. Id. §§ 10-11, 1881, Neb. Laws at 1882-92 (codified at NEB. COMP. STAT. ch. 14,

§§ 95, 99). Amended § 95 provided for annexation upon a written request of a "major-
ity of the property owners and inhabitants in numbers and value of the territory [pro-
posed to be annexed]." NEB. COMP. STAT. ch. 14, § 95 (1881). Amended § 99 provided
for judicially authorized annexation, stating:

When any city or village [desired] to annex. . . contiguous territory, [whether
subdivided or not, upon two-thirds majority approval by the governing body, it
could] present to the district court of the county ... a petition praying for the
annexation .... If the court [found] . . . that such territory . . . would re-
ceive material benefit by its annexation . . . or that justice and equity re-
quire[d] such annexation of said territory, or any part thereof, a decree [was
required to] . . . be entered accordingly.

Id. § 99. The decision was appealable, but otherwise it became effective after the de-
cree was filed and an ordinance was passed declaring such territory to be annexed. Id.

55. Act of Mar. 2, 1881, ch. 23, § 13, 1881 Neb. Laws 168, 190-91 (codified at NEB.
COMP. STAT. ch. 14, § 99 (1881)) (regarding judicial annexation).

56. Under the 1879 provisions, consolidation was effective only after approval by
majority vote of the electors of each city. Act of Mar. 1, 1879, §§ 91-93, 1879 Neb. Laws
193, 228-29 (codified at NEB. COMP. STAT. ch. 14, §§ 91-93 (1881)).

57. See, e.g., NEB. COMP. STAT. §§ 4254-4257 (1922) (regarding consolidation); id.
§§ 4258, 4260 (regarding annexation).

58. I am not sure if any other city qualified as a first-class city during the years
Omaha was so classified. In any case, it is recorded that Omaha was the only first-class

19861
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1887.59 However, even without the authority to initiate annexations,
Omaha achieved impressive growth, doubling its numbers, for exam-
ple, during the 1870's. 60 But, without effective authority to plan or
direct its growth, Omaha apparently became a jigsaw puzzle of pro-
prietors' additions-with some pieces missing and others of uncertain
dimension.

In 1885, the legislature added to the laws affecting first-class cit-
ies a remedial measure which provided that the mayor and council of
a first-class city would have power "[t]o create a board to be known
as 'commissioners of adjustment,' [to survey and fix boundaries for
unsurveyed areas and] additions within the.., city where discrepan-
cies or uncertainties may exist as to the lines of the streets, alleys,
lots, or blocks. '61 The new law made extensive provision for notice
and hearing, for objection and comment by affected parties, and for
damages for any party injured by the remapping of boundaries.62

This power to effect remedial boundary changes may have been
inadequate, too cumbersome, or too costly to deal satisfactorily with
Omaha's booming growth.63 In any case, just two years later, in 1887,
the provision was repealed along with virtually all the existing first-
class cities law.64 In its place, the legislature not only passed new
general laws for first-class cities, 65 but also created a new classifica-

city from sometime before 1875, when the new constitution was adopted, until at least
1884. See State ex rel. Jones v. Graham, 16 Neb. 74, 77, 19 N.W. 470, 471 (1884).

59. The additions provisions did not change, although the general laws, broadly
speaking, did change. Hence, "[i]n 1881 the legislature passed, 'An Act to incorporate
cities of the first class .... Under this act Omaha was organized [again] as a city of
the first class." Touzalin v. City of Omaha, 25 Neb. 817, 822, 41 N.W. 796, 798 (1889).

60. During these early years, Omaha grew from a population of 4,000 in 1860, to
16,000 in 1870, to over 30,000 by 1880-a doubling of size every seven years. D. DUSTIN,
supra note 1, at 51. In 1880, the rural population of Douglas County, of which Omaha
was the county seat, was only 7,500. Id. at 30, 49.

61. Act of Mar. 5, 1885, ch. 13, § 3, Neb. Laws 112, 126, reprinted in Complete
Neb. Sess. Laws 319, 323 (1887) (amending or repealing certain sections of the law on
incorporation of cities of the first class).

62. Id. at 126-27, reprinted in 3 Complete Neb. Sess. Laws at 323. The amenda-
tory act also provided that "any person feeling aggrieved by the award of damages may
appeal therefrom to the district court. ... Id.

63. I have discovered no evidence that the power was ever in fact exercised.
64. Act of Mar. 30, 1887, ch. 10, § 173, 1887 Neb. Laws 103, 200 (codified at NEB.

COMP. STAT. ch. 12a, § 173 (1887)).
65. Act of Mar. 25, 1887, ch. 11, 1887 Neb. Laws 201 (codified at NEB. COMP. STAT.

ch. 13a (1887)). The act redefined cities of the first class as those "having less than
sixty thousand (60,000) and more than twenty-five thousand (25,000) inhabitants." Id.
§ 1, 1887 Neb. Laws at 202. The mayor and council were empowered to "include
[within the corporate limits by ordinance] all the territory contiguous or adjacent
which [had] been by the act, authority or acquiesence of the owners, sub-divided into
parcels containing not more than five acres." Id. § 4, 1887 Neb. Laws at 203. Land was
deemed contiguous if it was situated no more than 200 feet from the existing corporate
limits. Id. § 5, 1887 Neb. Laws at 204. The act also continued the additions method of
growth, see note 17 supra, under which proprietors of lands within or contiguous to the
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tion, cities of the metropolitan class, with general laws of its own.66

Omaha was, and remains today, the only city in Nebraska quali-
fied as a metropolitan city. 67 The materials which follow focus on
the general laws applicable to metropolitan cities (i.e., Omaha). The
further development of annexation laws related to other classifica-
tions68 is beyond the scope of this paper.

B. THE METROPOLITAN CITY ANNEXATION STATUTE

Omaha's rapid growth during its first thirty years as an incorpo-
rated city (1857-1887) attests to the effectiveness of the "additions
method"69 for increasing a city's area and population. However, as
fairly inferable from the language of the 1885 remedial measure,70

the method created haphazard growth, defying effective control or
planning. With rapid growth continuing unabated into the late
1880's,71 Omaha's situation required a new approach. Over the next
thirty years, the legislature experimented with different methods.
Those efforts are the subject of Section One, below.

Finally, in 1917, with the automobile revolution well underway,72

the legislature drafted an annexation law for Omaha which is still in
effect. In Section Two, below, that statute is examined and its provi-

corporate limits could submit a plat properly acknowledged and certified for the ap-
proval of the mayor and council. Act of Mar. 25, 1887, ch. 11, § 6, 1887 Neb. Laws at
204-05.

66. Act of Mar. 30, 1887, ch. 10, § 1, 1887 Neb. Laws 103, 105-06 (codified at NEB.
COMP. STAT. ch. 12a, § 1 (1887)) (titled "An act incorporating metropolitan cities, and
defining, regulating, and prescribing their duties, powers, and government.").

67. Under the original metropolitan cities act, the classification included all cities
"having [or which -shall hereafter have attained] a population of sixty thousand in-
habitants, or more." Id. § 1, 1887 Neb. Laws at 105-06. The qualifying population has
since been increased five times: to 80,000 in 1889, see Act of Mar. 16, 1889, ch. 13, § 50,
1889 Neb. Laws 88, 148; to 100,000 in 1905, see Act of Apr. 3, 1905, ch. 14, § 1, 1905 Neb.
Laws 68, 68-69; to 150,000 in 1947, see Act of Mar. 18, 1947, ch. 50, 1947 Neb. Laws 170;
to 200,000 in 1961, see Act of June 13, 1961, ch. 58, § 1, 1961 Neb. Laws 215; and to
300,000 in 1965, see Act of Mar. 16, 1965, ch. 85, § 1, 1965 Neb. Laws 327, 327-28.

However, population has not always distinguished one class of cities from another
in Nebraska. In 1891, for example, there were two subclasses of first-class cities. Sub-
class A included cities of 25,000 to 100,000, which overlapped with the 80,000 minimum
in effect for metropolitan-class cities. Subclass B included first-class cities with popu-
lations of 10,000 to 25,000, which overlapped with a subclass (5,000 to 25,000) of second-
class cities. See NEB. COMP. STAT. §§ 2308, 2484, 2596, 2721 (1891).

68. Nebraska has another classification today, cities of the primary class, which is
applicable only to Lincoln, the state capital. See NEB. REV. STAT. § 15-101 (Reissue
1983).

69. See note 17 supra.
70. See note 61 and accompanying text supra.
71. It is estimated that Omaha's population increased by 60,000 residents during

the late 1880's. See L. LARSEN & B. COTTRELL, supra note 2, at 82-83. Omaha reached
a population of 140,000 by 1890. See also note 10 supra.

72. In 1910, there were 11,000 motor vehicles in Nebraska; by 1920, the number
had soared to 219,000. D. DUSTIN, supra note 1, at 88.
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sions are compared with their historical antecedents. Finally, Section
Three discusses briefly two pre-1917 case-law developments which
may have influenced the legislators who drafted the metropolitan-
class cities annexation law.

1. Years of Experimentation: 1887-1917

The 1887 Act incorporating metropolitan-class cities provided in
part as follows:

The corporate limits . . . shall be fixed and determined by
the mayor and council ... by ordinance, within one year af-
ter the passage of this act ... the said corporate limits to in-
clude an area not to exceed twenty-five square miles
including any township or village organization within such
limits, which organization shall thereupon cease and termi-
nate and after said corporate limits have been so fixed and
determined, the same shall not be changed until the popula-
tion of such [metropolitan] city shall have increased at least
twenty thousand, . . . whereupon, the mayor and council
... may extend said corporate limits such distance as may

be deemed proper in any direction not exceeding one mile.73

Exercising its new authority, Omaha doubled in area in 1887, in-
creasing from twelve to twenty-four square miles.74 In 1889, a pro-
viso was added at the end of the above-quoted language, stating:

PROVIDED, That any city of the first or second class, or any
incorporated city, adjoining [a metropolitan city], may be in-
cluded in and become a part of [the metropolitan city], upon

73. Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws. 103, 106 (codified at NEB.
COMP. STAT. ch. 12a, § 3 (1887)).

74. See L. LARSEN & B. COTTRELL, supra note 2, at 107. Some colorful litigation
resulted. The metropolitan-class act passed and took effect March 30, 1887. Act of
Mar. 30, 1887, ch. 10, 1887 Neb. Laws 103, 201 (codified at NEB. COMP. STAT. ch. 12a
(1887)). On April 9, 1887, the City of Omaha passed an ordinance extending its bound-
aries to include a portion of the adjacent community of South Omaha. City of Omaha
v. City of South Omaha, 31 Neb. 378, 383, 47 N.W. 1113, 1114 (1891). However, South
Omaha, which had been incorporated as a village in 1886, see Commonwealth Real Es-
tate Co. v. City of South Omaha, 78 Neb. 368, 372, 110 N.W. 1007, 1008 (1907), had al-
ready taken action on April 7, 1887, to effect its reclassification as a city of the second
class. City of Omaha v. City of South Omaha, 31 Neb. at 383, 47 N.W. at 1114. Omaha
sought to enjoin South Omaha from exercising its taxing powers within the area pur-
portedly annexed by Omaha. Id. at 378, 47 N.W. at 1113.

The Nebraska Supreme Court held for the defendant, South Omaha, on the
grounds that Omaha had exceeded its new annexation authority under either of two
theories. Id. at 385, 47 N.W. at 1115. First, if South Omaha was a qualified second-class
city on April 9, Omaha had no authority under § 3 of chapter 12a to annex it, since the
city could only annex a township or village. Id. at 383-84, 47 N.W. at 1114-15. Second,
if South Omaha was a village on April 9, then the statute, as construed, required the
city to annex the entire village, not just a portion. Id.

Eventually, Omaha did just that, annexing South Omaha in 1915. See notes 92-97
and accompanying text infra.

[Vol. 19
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proposition to be so attached and included being approved by
a majority of the voters in each of the said cities voting on
such proposition, upon such terms as may be stated in such
proposition, after being submitted to the voters of each of
said cities, by ordinance passed by the mayor and council of
each of said cities.75

This provision was similar to the law enacted in the 1870's to provide
for consolidation of second-class cities.7 6 A significant difference, of
course, was that Omaha could initiate such a proposition without, as a
result, effecting its own dissolution, the fate of an initiating second-
class city.77 The 1887 Act also authorized the mayor and council,

to compel the owners of any addition to lay out streets...
to . . . correspond . . . [with] the streets . . . in the city, or
in any addition thereto, contiguous to or near the proposed
addition, and in accordance with any plan approved by the
board of public works; and to prohibit the selling, or offering
for sale, of any lots or parts of real estate not platted as re-
quired by ordinance.78

Considered together, these provisions of the 1887 metropolitan-
class city act, as amended in 1889, provided the authority to plan, ini-
tiate, direct, and control the annexation of new territory. The means
were thereby provided, on a one-shot basis, to eliminate the accumu-
lated boundary problems of the additions method and, thereafter, to
direct orderly territorial growth in concert with increments of popu-
lation growth.

However, in effecting such salutary authority, the legislature
seemingly disavowed the fundamental principle of concurrence, 79

which underlay all prior legislative schemes for lawful city growth.
For the first time in Nebraska, a city was authorized to annex private
property without the approval of the proprietor, the supervision of a
court, or compensation for resulting injury; nor did the law provide
for notice, contest, or an appeal.8 0 Whereas the legislature had previ-
ously implied that a change in city boundaries required either con-

75. Act of Mar. 16, 1889, ch. 13, § 1, 1889 Neb. Laws 88, 90 (codified at NEB. COMP.
STAT. ch. 12a, § 3 (1889)).

76. Compare id. with Act of Mar. 1, 1879, §§ 91-97, 1879 Neb. Laws 193, 228-30 and
Act of Mar. 1, 1871, §§ 54-57, 1871 Neb. Laws 26, 45-46.

77. See notes 48-50 and accompanying text supra.
78. Act of Mar. 30, 1887, ch. 10, § 28, 1887 Neb. Laws 103, 115 (codified at NEB.

COMP. STAT. ch. 12a, § 28 (1887)). This provision was amended without material effect
in 1889, see Act of Mar. 16, 1889, ch. 13, § 4, 1889 Neb. Laws 88, 91, 92 (codified at NEB.
COMP. STAT. ch. 12a, § 28 (1889)), and the amended version continued to be in effect
without change in 1905. NEB. COMP. STAT. ch. 12a, § 125 (1905).

79. See note 17 supra.
80. Under other laws in effect in 1887, the superintendent of public schools of a

county could only change the boundaries of school districts upon the written request of
parties who would be affected. Note how different the tenor is of the Nebraska
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sent of the affected landowners, or a majority thereof,8 ' or a judicial
decree following adjudication of the issues, it now created an absolute
legislative power-a power which it could not itself exercise under
the constitutional restriction requiring general laws for cities, 8 -and
vested that power in the legislative branch of the city government.

Only the inhabitants of first- or second-class cities could resist
annexation by Omaha, by voting against consolidation.8 3 But as for
adjoining landowners who may have wanted to be annexed, the met-
ropolitan-class act provided no attachment mechanism at all; the ad-
ditions method appears to have been abandoned totally.

By 1905, the galloping metropolis of Omaha had apparently
caused enough distress to require a legislative hobble. The entire
metropolitan-class cities law was repealed and rewritten.8 4 Under

Supreme Court in reversing a lower court decision in which a boundary change had
been upheld from that expressed in the legislature's new annexation law stated:

[T]he defendant [superintendent], without a petition and without notice,
changed the boundaries of the district. This he had no authority to do. A pe-
tition for changing the boundaries of a school district must be in writing, as it
becomes a matter of record and the groundwork for the exercise of jurisdic-
tion by the superintendent. Notice should also be given of any proposed
changes and the time and place for hearing the same, so that those interested
may have an opportunity to be heard and if necessary protect their rights by
an appeal to the courts. Changes in the boundaries of a school district may
seriously affect its prosperity, as by reducing the number of its scholars so low
as to destroy emulation among them, or so to reduce the amount of taxable
property therein as to prevent the school being sustained in a proper manner.

State ex rel. McLane v. Comption, 28 Neb. 485, 491, 44 N.W. 660, 661 (1890). Cf. note
62 and accompanying text supra (procedural safeguards of 1885 remedial provision).

81. In a suit to recover taxes by a taxpayer who contended his property should
not have been included within the corporate limits of Lincoln, the Nebraska Supreme
Court, in 1891, quoted with approval the Supreme Court of Ohio which had stated:
"[A]nnexation [of lands contiguous to the original city] might be ordered without the
consent and against the remonstrance of a majority of the persons residing on the an-
nexed territory, and the lands were liable to local taxation on account of pre-exisitng
city debts." McClay v. City of Lincoln, 32 Neb. 412, 418, 49 N.W. 282, 283 (1891) (quot-
ing Blanchard v. Bissell, 11 Ohio St. 96, 96 (N.D.) (syllabi 1-3)). Accord Gottschalk v.
Becher, 32 Neb. 653, 662, 49 N.W. 715, 718 (1891) (a similar taxpayer suit).

82. In 1891, the Nebraska Supreme Court apparently approved of this type of
legislation:

Where municipalities are obliged to be organized under general statutes, no
expression of the legislature as to the exact boundaries can be made. The
boundaries must be set by another method, and by a local government pro-
vided by statute. Unless constitutionally restrained, the legislature of a state
may delegate this power to commissioners, supervisors, or trustees; but it has
been questioned how far this power, essentially political and administrative,
may be conferred upon judicial courts. We think that the courts ought not to
borrow a power not plainly conferred. ...

McClay, 32 Neb. at 418, 49 N.W. at 284 (emphasis added).
83. See notes 73-75 and accompanying text supra.
84. Act of Apr. 3, 1905, ch. 14, § 2, 1905 Neb. Laws 68, 69 (codified at NEB. COMP.

STAT. ch. 12a, § 2 (1905)). The new corporate limits section provided:
The corporate limits of [metropolitan] cities may be fixed and determined by
ordinance, but shall be and remain as heretofore until changed or altered in
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the 1905 Act, Omaha's license to grow was revoked.8 5 Possibilities for
expansion were limited to consolidation, or merger, with "[a]ny city,
town or village adjoining ... [when] approved by a majority of the
votes cast ... in each city, town or village. ' 's 6 Furthermore, for the
first time in its life as a metropolitan city, Omaha was specifically au-
thorized, upon a landowner's petition, to disconnect certain lands.8 7

The changes effected in 1905 suggest that the city had grown too
fast under the 1887 Act, as amended. One may infer that territory
had been attached which was not benefited or of urban character,8 8

and that affected landowners, such as taxpayers-including, no

accordance with the provisions of this act or of a general law governing cities
and towns. Any city, town or village adjoining any [metropolitan city] may be
annexed or merged with such [metropolitan] city, whenever a proposition for
such merger has been submitted at a general election and approved by a ma-
jority of the votes cast on such proposition in each city, town or village. The
terms of such propositions shall be fixed by ordinance enacted by the [metro-
politan city] and by the city, town or village to be annexed.

Id.
85. See id.; Cf note 73 and accompanying text supra (the corporate limits section

of the 1887 Act).
86. Act of Apr. 3, 1905, ch. 14, § 2, 1905 Neb. Laws 68, 69 (codified at NEB. COMP.

STAT. ch. 12a, § 2 (1905)). In the event subsequent general laws might allow additions,
the legislature continued verbatim the power to regulate street location and construc-
tion as well as subdivision platting. Compare id. § 125, 1905 Neb. Laws 98, 126 (codified
at NEB. COMP. STAT. ch. 12a, § 125 (1905)) with NEB. COMP. STAT. ch. 12a, § 28 (1889)
(the 1889 amended-version of the 1887 metropolitan-class cities provision).

87. Act of Apr. 3, 1905, ch. 14, § 126, 1905 Neb. Laws 68, 127 (codified at NEB.
COMP. STAT. ch. 12a, § 126 (1905)). This statute provided:

The mayor and city council shall have the power by ordinance to change the
boundaries or limits of metropolitan cities where the owners of real estate
within the boundaries of such city petition to have such real estate discon-
nected. But in no case shall such limits be changed unless the city council
finds, (1) that such lands adjoin the limits or boundaries of the city, (2) that
such lands are too remote from the inhabited portions of the city to receive
the benefits of city government including city lights, and fire and police pro-
tection, (3) [t]hat such lands are used for agricultural purposes, (4) [t]hat the
amount of city taxes levied are gross and inequitable as compared to the bene-
fit derived from such taxation. Before the adoption of any ordinance changing
or reducing the city limits, the council shall estimate the pro rata share of the
general bonded indebtedness of the city which should be paid by taxation of
the lands to be disconnected and shall in the same ordinance assess a tax on
such land equal to such share. Such tax shall be collected as other special as-
sessments. Any petitioner may appeal from the decision of the city council as
provided in this act but the remedy by appeal shall be exclusive. Provided,
that any real estate situated within five hundred (500) feet of any line of track
of any street railway company, or within any street improvement or sewer
district shall not be disconnected from such city.

Id. The four conditions are stated without indication of conjunctive or disjunctive
intent.

88. The standards prescribed for the city council's legislative disconnection of
lands, see id., are similar to those imposed on the courts where annexation of lands by
a second-class city is effected by judicial procedure. See NEB. COMP. STAT. ch. 14, § 99
(1881).
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doubt, some speculators with extensive landholdings--complained
loudly enough to sway votes in the legislature.

Not until 1917 was Omaha again authorized to annex lands.8 9 In
the meantime, the legislature developed more fully the laws regulat-
ing the conditions and effects of merger of a city or village with
Omaha. 90 Also, a new provision was made for vacating a "plat or sub-
division for the purpose of re-platting."91

In 1915, a legislative act barely couched in general law language 92

allowed Omaha to annex the adjoining first-class city of South
Omaha,93 thereby extending Omaha's southern corporate limits to
the Douglas-Sarpy county line.94 The law required the governor,
when certain described conditions existed, to call a special election
for deciding whether a city adjoining a metropolitan city should be
annexed.95 The consolidation took effect if "a majority of the com-
bined and total vote cast in [both] municipalities be in favor of such
consolidation." 96 Just two years later, after Omaha annexed South
Omaha, the legislature repealed the 1915 act!97

89. NEB. REV. STAT. § 14-117 (Reissue 1983). The corporate limits section of the
metropolitan-class cities law was apparently amended in 1915, but without clear effect.
The language inserted by the amendment is nonsensical. See Act of Apr. 16, 1915, ch.
75, § 3, 1915 Neb. Laws 188, 190.

90. See Act of Mar. 30, 1907, ch. 12, 1907 Neb. Laws 103.
91. Act of Mar. 22, 1909, ch. 12, § 1, 1909 Neb. Laws 97, 113 (codified at NEB. REv.

STAT. ch. 46, art. 1, § 13 (1913)).
92. Act of Mar. 31, 1915, ch. 212, 1915 Neb. Laws 472. Section 1 provided in part:
"Whenever a [smaller] city ... adjoins a [metropolitan city] and any such
[smaller city] and its inhabitants are mainly supplied with water from a com-
mon water works plant owned by the metropolitan city ... and are also sup-
plied with gas, electric light and street car service or supply from
manufacturing or power plants and systems either owned by the metropolitan
city or which ... are mainly located in and managed and operated ... from
chief headquarters ... within the metropolitan city, then it shall be the duty
of the Governor ... to call and proclaim a special election to be held in such
metropolitan city and such adjoining [smaller city], simultaneously, [to deter-
mine] the question of consolidation ....

Id. § 1, 1915 Neb. Laws at 472. The provision was, to all appearances, special or local
legislation, and probably should have been declared void had it been litigated. See note
25 and accompanying text supra.

93. Omaha had attempted to annex part of South Omaha as early as 1887, but it
was defeated in court. See note 74 and accompanying text supra.

94. See "Growth of the City Map," Map of Omaha (on file at the Omaha Planning
Dep't, Omaha/Douglas County Civic Center, 1819 Farnam St., Omaha, Ne.).

95. Act of Mar. 31, 1915, ch. 212, § 1, 1915 Neb. Laws 472, 472-73.
96. Id. § 2, 1915 Neb. Laws at 473. This is a sharp departure from prior consolida-

tion law which had always required concurrent majority votes in each city to effect a
consolidation. See note 75 and accompanying text supra. By combining the vote totals
of the two cities, the will of the people of South Omaha was easily outweighed by that
of Omaha, which was more than four times larger.

97. Act of Mar. 24, 1917, ch. 206, § 10, 1917 Neb. Laws 492, 495. Notwithstanding
its repeal, even today's Nebraska law provides: "Any rights, power or authority ac-
quired, granted or received or possessed by any person, city or village through consoli-
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In 1917, the legislature once again passed an act 98 providing
Omaha with sweeping annexation powers. The provision was reen-
acted with only slight word changes in 1921.99 It is the law in effect
today: Omaha's annexation statute, section 14-117 of the Nebraska
Revised Statutes. 0 0 Its provisions are examined in the following
section.

2. A Comparison of Section 14-117 of Nebraska Revised Statutes
With Earlier Nebraska Annexation Laws

Section 14-117 provides as follows:
The corporate limits of any city of the metropolitan class
shall be fixed and determined by the council of such city by
ordinance. The city council of any metropolitan city may at
any time extend the corporate limits of such city over any
lands, lots, tracts, street or highway, such distance as may be
deemed proper in any direction, and may include, annex,
merge or consolidate with such metropolitan city, by such
extension of its limits, any adjoining city of the first class
having less than 10,000 population or any adjoining city of
the second class or village; Provided, that any other laws and
limitations defining the boundaries of cities or villages or the
increase of area or extension of limits thereof, shall not ap-
ply to lots, lands, cities or villages annexed, consolidated or
merged under this section. This grant of power shall not be
construed as conferring power upon the council to extend
the limits of a metropolitan city over any agricultural lands
which are rural in character. 1 1

Each part of the statute is hereafter considered separately for com-
parison with antecedent annexation provisions.

dation effectuated under the terms of Chapter 212 of the Session Laws of Nebraska for
1915, are hereby granted and continued." NEB. REV. STAT. § 14-125 (Reissue 1983).

98. Act of Mar. 24, 1917, ch. 206, 1917 Neb. Laws 492 (titled "An Act supplemental
to Chapter 46 of the Revised Statutes of Nebraska for 1913 ... authorizing [metropoli-
tan] cities to extend their boundaries ...."). After 1913 and before 1922, there were
no published compilations of statutes in Nebraska. For that reason, all references to
laws enacted during those years are to Session Laws.

99. Act of Apr. 20, 1921, ch. 116, §§ 16-24, 1919-1921 Neb. Laws 397, 412-15; Barton
v. City of Omaha, 180 Neb. 752, 753, 145 N.W.2d 444, 446 (1966) (stating that "the pres-
ent statute was enacted in 1917 and reenacted in 1921"). In fact, most of the metropoli-
tan-class cities law was rewritten in 1921. Chapter 116 was titled, "An Act to
incorporate Metropolitan cities, and ... to repeal Articles I, II, III, IV, VII, VIII, IX,
X, XI, XII and XIII of Chapter 46 of the Revised Statutes of Nebraska for 1913; all acts
amendatory thereof; and Article IV of Chapter 38 of the Revised Statutes of Nebraska
of 1913; and all acts insofar as they conflict herewith." Act of Apr. 20, 1921, ch. 116,
1919-1921 Neb. Laws 397, 397-98.

100. Omaha's annexation statute was codified in 1922, as § 3504 of the Compiled
Statutes of Nebraska. It was renumbered in the Compiled Statutes of 1929 as § 14-117.

101. NEB. REV. STAT. § 14-117 (Reissue 1983).
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Section 14-117 provides in part: "The corporate limits ... shall
be fixed and determined by the [city] council ... by ordinance.'" 10 2

All prior annexation statutes affecting Omaha similarly vested in
the city council the authority to make and/or control annexations by
ordinance.10 3 Even though the voters decided the issue of consolida-
tion, the city council nevertheless established the terms of the propo-
sition presented to the voters. 0 4

The language of section 14-117 appears to be borrowed from the
1887 annexation provision (under which Omaha's area promptly
doubled) which stated: "The corporate limits . . . shall be fixed and
determined by the mayor and council ... by ordinance .... "105

These "legislative" actions contrast with the judicial annexation pro-
cedures imposed on second-class cities in 1879.106 The effectiveness
and validity of such delegation of legislative power was already well-
recognized by the courts by 1917.107

Section 14-117 next provides that "[tihe city council of any met-
ropolitan city .. . may at any time extend the corporate limits of
such city over any lands, lots, tracts, street or highway, such distance
as may be deemed proper in any direction. . .. "108

The predecessor to such definitive and sweeping power was the
less explicit, yet more qualified authority granted Omaha in 1887,
wherein, only after the population had increased by 20,000, were "the
mayor and council [empowered to] extend [the] corporate limits such
distance as may be deemed proper in any direction [but] not exceed-
ing one mile."1 0 9 The 1887 version was itself a marked departure
from the past practice of requiring proprietors' consent, under which
the timing, quantity, location, and character of an addition were not

102. Id.
103. See notes 37, 41, 61, 73, 75, 78, 87 and accompanying text supra.
104. See notes 75, 87, 92 supra.
105. Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws 103, 106 (codified at NEB.

COMP. STAT. ch. 12a, § 3 (1887)).
106. See notes 54-55 and accompanying text supra.
107. In 1909, in determining the jurisdiction and power of a city council, the Ne-

braska Supreme Court "follow[ed] the principle that, where power has been granted
by the legislature to a municipal corporation and it acts within the limits of that
power, its action will be of equal force as if taken by the legislature itself." State ex
reL. Love v. Cosgrave, 85 Neb. 187, 193, 122 N.W. 885, 888 (1909).

For a good review of and opinion harmonizing prior decisions concerning the dele-
gation of legislative power to annex or disconnect lands, as well as decisions concern-
ing the distinctive roles of legislative and judicial branches, see Commonwealth Real
Estate Co. v. City of South Omaha, 78 Neb. 368, 371-72, 110 N.W. 1007, 1008 (1907) (stat-
ing that courts may only interfere if a legislative body determining corporate limits ex-
ceeds the authority delegated to it).

108. NEB. REV. STAT. § 14-117 (Reissue 1983).
109. Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws 103, 106 (codified at NEB.

COMP. STAT. ch. 12a, § 3 (1887)).
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subject to direct control by the city council.1 10 Section 14-117 clearly
went even further by authorizing annexation "at any time."1 11

While under earlier laws additions were made only of lands
"within" or "adjoining and contiguous,"'1 2 the 1887 Act did not nor
does section 14-117 mention proximity or contiguity of lands to be an-
nexed."i 3 A "proper" distance in 1887 did not exceed one mile,l i 4

while the council's discretion was not so limited by section 14-117.
Section 14-117 further states that the city council "may include,

annex, merge or consolidate with such metropolitan city, by such ex-
tension of its limits, any adjoining city of the first class having less
than 10,000 population or any adjoining city of the second class or
village. "115

Until section 14-117 was enacted, consolidation of incorporated
communities in Nebraska had always required the approval of a ma-
jority of the affected electorate." 6 Traditionally, the law had re-
quired concurrent majorities,"i7 effecting equality between the
majority of each city regardless of size. In 1915, a consolidation upon
approval of a majority of the combined electorates was authorized by
the legislature."i 8

Section 14-117 is without precedent in Nebraska in providing for
consolidation-dissolution of an adjoining city through merger-
without any vote by the affected electorates."i 9 Also, there appears

110. See, e.g., Act of Feb. 8, 1871, art. 1, 1871 Neb. Laws 1, 1-2.
111. NEB. REV. STAT. § 14-117 (Reissue 1983).
112. See, e.g., Act of Feb. 8, 1871, art. 1, 1871 Neb. Laws 1, 1-2.
113. The 1887 Act, providing for the one-time redefinition of boundaries, stated

that the new "corporate limits [were] to include an area not to exceed [25] square
miles .... Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws 103, 106 (codified at NEB.
COMP. STAT. ch. 12a, § 3 (1887)) (emphasis added). Arguably, "an area" means one
contiguous area. On the other hand, the absence of the former express requirement of
contiguity-and its continued express requirement for cities of other classes, see, e.g.,
notes 41, 48-52 and accompanying text supra-suggests a legislative intent that noncon-
tiguous areas could have been annexed. Query: Does the authorization to "extend"
the limits "over" lands imply the requirement of contiguity? Arguably, an "extension"
of the limits is an expression connoting a distinction from the detachment or discon-
nection of lands. The legislature generally provided separately, if at all, for the in-
crease and decrease of a city's area. Compare note 87 and accompanying text supra
with note 41 and accompanying text supra.

114. Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws 103, 106 (codified at NEB.
COMP. STAT. ch. 12a, § 3 (1887)).

115. NEB. REV. STAT. § 14-117 (1983).
116. See, e.g., notes 49, 56, 96 and accompanying text supra.
117. See, e.g., note 56 supra. Cf. text accompanying note 49 supra.
118. See note 96 supra.
119. It is possible that both the 1915 change to the combined majority vote provi-

sion and the 1917 (i.e., § 14-117) provision for consolidation without any vote were en-
couraged by the United States Supreme Court's decision in Hunter v. City of
Pittsburgh, 207 U.S. 161 (1907). A Pennsylvania law provided for annexation of a
smaller adjoining city by a larger city if approved by a majority of all the votes cast in
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to be no precedent for the special protection afforded first-class cities
of 10,000 or more population;120 in 1889, the amended metropolitan-
class cities Act had provided for consolidation of either first- or sec-
ond-class cities with a metropolitan-class city.121 Perhaps larger first-
class cities were beyond Omaha's annnexation power because the leg-
islature felt such substantial communities should not be dissolved
without approval of their voters. But the law provided no mecha-
nism for that purpose. 122

Section 14-117 next provides: "Provided, that any other laws and
limitations defining the boundaries ... or the increase of area or ex-
tension of limits [of cities or villages], shall not apply to [annexa-
tions] under this section."123

This language apparently provided that section 14-117 should ap-
ply notwithstanding and instead of any law otherwise applicable as
specified. This writer is unaware of any historical precedent or sub-
sequent case law 124 which would explain the presence of this proviso.

the two cities combined. Id. at 161-63, 174. Under the law, Pittsburgh was able to an-
nex the City of Allegheny "even though... a majority of the votes cast in [Allegheny]
... oppose[d] it." Id. at 174-75. The Court considered the issue of whether the
"method of voting [which] permitted the voters of the larger city to overpower the vot-
ers of the smaller city, and compel the union without their consent and against their
protest" violated the due process requirements of the federal constitution. Id. at 177.
In an opinion which has been frequently cited, the Court stated:

Municipal corporations are political subdivisions of the state, created as conve-
nient agencies for exercising such of the governmental powers of the state as
may be entrusted to them .... The State, therefore, at its pleasure may mod-
ify or withdraw all such powers, may take without compensation [municipal]
property, hold it itself, or vest it in other agencies, expand or contract the ter-
ritorial area, unite the whole or a part of it with another municipality, repeal
the charter and destroy the corporation. All this may be done, conditionally
or unconditionally, with or without the consent of the citizens, or even against
their protest. In all these respects the State is supreme, and its legislative
body, conforming its action to the state constitution, may do as it will, unre-
strained by any provision of the Constitution of the United States.

Id. at 178-79 (emphasis added).
120. However, the vulnerability of first-class cities of less than 10,000 is under-

standable since second-class cities included communities larger than 10,000. See note 67
supra.

121. Act of Mar. 16, 1889, ch. 13, § 1, 1889 Neb. Laws 88, 89-90 (codified at NEB.
COMP. STAT. ch. 12a, § 3 (1889)).

122. Section 14-117 has several companion sections which develop more fully the
terms and procedures for annexation or merger of a city or village with Omaha, but
none of them provides any procedure for annexation of first-class cities. See NEB. REV.
STAT. §§ 14-118, 14-120 to -125 (Reissue 1983).

123. Id. § 14-117.
124. In litigation involving annexation arising under § 14-117, the proviso has often

been deleted when the statute is quoted. See, e.g., Sullivan v. City of Omaha, 183 Neb.
511, 513-14, 162 N.W.2d 227, 229 (1968); Wagner v. City of Omaha, 156 Neb. 163, 165, 55
N.W.2d 490, 492-93 (1952). However, even when the proviso has been included in the
quotation, it has not been explained in the opinion. See, e.g., Bierschenk v. City of
Omaha, 178 Neb. 715, 717, 135 N.W.2d 12, 13 (1965).
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It may be a substitute for the "proposition" in which, under earlier
law, the terms of consolidation were stated and upon which the elec-
torate voted.125

Finally, section 14-117 concludes: "This grant of power shall not
be construed as conferring power upon the council to extend the lim-
its of a metropolitan city over any agricultural lands which are rural
in character. "1 26

After the additions method of growth was abandoned and the
power to annex was enlarged, it became more likely that cities would
attach-and tax-lands that were not urban in character and were
not benefitted by annexation. As mentioned earlier, second-class cit-
ies were the first recipients of "annexation" powers.127 It may be in-
ferred that the power, albeit a very limited one, was abused, for the
legislature removed the authority, vested it in the district court, and
conditioned an annexation decree upon a finding that land "would re-
ceive material benefit by its annexation... or that justice and equity
require[d] such annexation."'1 28

Similarly, Omaha's sweeping annexation powers of 1887129 were
revoked in 1905,130 and the legislature provided for detachment of
land.131 Land on the fringe of the metropolitan city could be de-
tached if, among other conditions, it was "used for agricultural pur-
poses," and did not benefit equitably from its inclusion in the city.132

In light of these earlier developments, it is not surprising that
the legislature limited the metropolitan-city council's power 3 3 by ex-
pressly forbidding annexation of agricultural lands rural in character.
In effect, the 1917 Act merged the provisions of the 1887 and 1905
Acts. The courts in the 1890's had also contributed to the concept
that rural or remote territory was not the proper object of annexa-
tion, or taxation, by a city or village.'3 4

125. See, e.g, text at notes 72 and 101 supra.

126. NEB. REV. STAT. § 14-117 (Reissue 1983).
127. See text accompanying notes 43-47 supra.
128. NEB. COMP. STAT. ch. 14, § 99 (1881). See text accompanying note 55 supra.
129. See text accompanying note 73 supra.
130. See text accompanying note 84 supra.

131. See text accompanying note 87 supra.
132. See note 87 supra. It is not clear whether one condition or all conditions had

to be met to qualify for disconnection.
133. All powers exercised by a city under its charter, whether the charter is of leg-

islative origin or one adopted by a home-rule city, are grants of power. The charters,
unlike the state constitution, are grants of power, rather than limitations thereon, and
the power granted is to be strictly construed. See generally Consumers Coal Co. v.
City of Lincoln, 109 Neb. 51, 189 N.W. 643 (1922).

134. See, e.g., State ex rel. Hammond v. Dimond, 44 Neb. 154, 158, 62 N.W. 498, 499
(1895). See also Commonwealth Real Estate Co. v. City of South Omaha, 78 Neb. 368,
371, 110 N.W. 1007, 1008 (1907). The court stated: "The principle underlying these
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As the above discussion reveals, section 14-117 was selectively
constructed by the legislature. Language and concepts were bor-
rowed from earlier statutes, with portions selectively expanded, qual-
ified, omitted, or transposed verbatim. The result is a statute which
is at once historically intelligible and yet curiously enigmatic.

On the one hand, the evolution of the legislation provides some
insight into the legislature's intent, particularly where the evolution
suggests a remedial purpose. For example, with the notable excep-
tion of the 1905 Act,135 the legislature increased Omaha's power to
control its growth each time the relevant statutes were amended, or
repealed and rewritten.13 6 The sweeping powers for city-directed and
city-controlled growth granted by section 14-117, were, from the his-
torical perspective, an understandable next step in a progression of
laws apparently written to contend with Omaha's burgeoning popula-
tion with its attendant real estate development and need for ex-
panded services.' 3 7

On the other hand, some selective omissions cast a shadow of un-
certainty. While the statute's meaning may be clear on its face, the
historical perspective raises questions based on what the statute does
not say. As noted earlier, for example, one can wonder why, or with
what intent, the legislature disenfranchised the electorates of cities
to be annexed, where the question of consolidation had previously
been determined by popular majority rule. 3 8

Similarly, one can wonder why the legislature made no provision
in the 1921 Act for detachment of lands from a metropolitan city
under either section 14-117 or other sections. Detachment powers,
under certain conditions, had supplanted Omaha's annexation powers
in 1905.139 Was it the view of the legislators that the salutary power
provided by the 1921 Act140 obviated any further need for detach-
ment power?

[1890's] decisions is that county boards have not, by the legislature, been invested with
power to include in incorporated cities or villages property not urban in character." Id.

135. Act of Apr. 3, 1905, ch. 14, §§ 2, 28, 125, 126, 1905 Neb. Laws 68, 69, 77-78, 126-
27, (codified at NEB. COMP. STAT. ch. 12a, §§ 2, 28, 125, 126 (1905)).

136. See text at notes 37 (1870 amendment), 41 (1871 act), 61 (1885 remedial provi-
sion), 73 (1887 act), and 92-94 (1915 act for annexation of South Omaha) supra.

137. Under a companion statute, NEB. REV. STAT. § 14-116 (Reissue 1983), a metro-
politan-city council was granted extraterritorial power to control subdivision, platting,
and development of lands for urban purposes in any area within three miles of the cor-
porate limits. Obviously, the control of extraterritorial development under § 14-116, in
concert with the broad annexation authority granted by § 14-117, provide plenary
power for planned and orderly urban growth. Sections 14-116 and 14-117 were both
enacted as part of the new metropolitan-class cities law in 1921. See notes 99-100
supra.

138. See text accompanying note 117 supra.
139. See note 87 and accompanying text supra.
140. See note 133 supra.
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3. Related Case Law Developments

The 1917 draftsmen of Omaha's annexation provision were prob-
ably aware of contemporary case law developments on annexation
and detachment of lands. While a few cases are cited in footnotes
above, most pre-1950's case law is outside the scope of this paper.141

Nevertheless, two developments seem particularly noteworthy--and
are a reminder of the limitations inherent in a historical inquiry re-
stricted to statutory evolution.

Beginning in 1901, and despite precedent to the contrary, 142 the
Nebraska Supreme Court recognized an equitable action for detach-
ment of lands from an incorporated community where an aggrieved
landowner had no statutory right to request detachment. 1 43 This
case law development may have influenced the legislature's decision
to omit from the 1917 Act any statutory provision for detachment. 44

The other judge-made doctrine affecting annexation provided
that a municipality could not annex lands for the sole purpose of in-

141. For a broader review and analysis of the first 80 years of Nebraska case law
concerning annexation and detachment of lands, see Note, Municipal Annexation And
Detachment In Nebraska-An Analysis And A Proposal For Revisions, 32 NEB. L. REV.
43 (1952). The Note apparently was written before any § 14-117 litigation reached the
Nebraska Supreme Court (the first case concerning § 14-117 was decided Nov. 7, 1952,
see note 159 and accompanying text infra). However, the Note includes a good discus-
sion of older cases; a comparison is set forth of the annexation (and detachment) stat-
utes which were applicable in 1952 to the different classes of Nebraska cities; and there
is a particularly well-developed treatment, throughout the Note, of the equitable ac-
tion of detachment. Caveat: Some of the Note's analysis and conclusions are dated.
Compare, e.g., Note, supra, at 48 n.29 (in Nebraska, decisions construing annexation
statutes applicable to one class of city applicable as stare decisis authority in construing
annexation statutes applicable to a different class of city) with Bierschenk, 178 Neb. at
721-22, 135 N.W.2d at 16 (§ 14-117 to be construed on its own terms, without reference
to decisions construing annexation statutes of other classes of cities or decisions of
other jurisdictions).

142. See City of Hastings v. Hansen, 44 Neb. 704, 706-07, 63 N.W. 34, 34-35 (1895)
(holding that courts have no power to affect corporate boundaries apart from express
statutory authority). See also Winkler v. City of Hastings, 85 Neb. 212, 216, 122 N.W.
858, 860 (1909) (noting the constititutional limits of judical power).

143. See Whitham v. City of Lincoln, 125 Neb. 366, 366-67, 250 N.W. 247, 247 (1933).
Village of Osmond v. Smathers, 62 Neb. 509, 511, 87 N.W. 310, 311 (1901). See generally
Note, supra note 141, passim. Regarding judicial tests ("benefit" and "justice and eq-
uity") applied in equitable detachment actions, see id. at 48-53.

144. The theory is weakened, however, by the fact that the legislature provided es-
pecially for detachment by statute in 1905. Act of Apr. 3, 1905, ch. 14, § 126, 1905 Neb.
Laws 68, 127 (codified at NEB. COMP. STAT. ch. 12a, § 126 (1905)). See note 87 and ac-
companying text supra. The absence of statutory detachment powers was particularly
noted in State ex rel. Andersen v. Leahy, 189 Neb. 92, 95-96, 199 N.W.2d 713, 716 (1972).
The Nebraska Supreme Court stated "that section 17-414, R.R.S.1943, does permit de-
tachment to cities of the second class and villages, an obviously different situtation.
Neither did the original metropolitan cities act, enacted in 1921 ... or any subsequent
statute, permit such detachment or contraction of Omaha's boundaries." Id. The court
offered no explanation of how they are "obviously different."
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creasing revenues.145 While there may have been some doubt as to
whether the courts had authority to invalidate a procedurally lawful,
"legislative" act of annexation,146 annexation-for-revenue was a rec-
ognized trouble spot. The legislature may have had such "improper"
annexations in mind when it provided in section 14-117 that the city
could extend its corporate limits "such distance as may be deemed
proper."'147 Beyond a certain distance, the most likely explanation
for annexation would be to increase tax revenues.

Apparently, the two doctrines could work in concert. Even if an
annexation ordinance was not declared invalid as reaching for reve-
nue, a court could find the land was not benefitted by the annexation
and that justice and equity required detachment. 148

III. INTERPRETING SECTION 14-117

Omaha continued to grow. By 1930, the city was well past the
200,000 population mark1 49 and covered some 25,000 acres.150 With
the help of federal employment and funds, Omaha even increased its
population by 9,000 during the Depression decade. 151 The war refu-
eled the city's economy; by 1950, Omaha had a quarter of a million
residents, and another 50,000 were added during each succeeding dec-
ade.'5 2 However, the city lost 36,000 during the 1970's, reducing the
population to 312,000 in 1980,153 at a time when "about 75,000 people
lived adjacent to Omaha's boundaries but outside its city limits. 5 4

The loss was "[a] direct impact of curtailing annexations. '155 Since

145. Litigation over annexation for revenue purposes dates from the earliest Ne-
braska cases. See Bradshaw v. City of Omaha, 1 Neb. 16, 48 (1871) (stating that city
may not tax agricultural lands annexed solely for revenue purposes). See also United
States v. City of Bellevue, 474 F.2d 473, 475 (8th Cir. 1973) (holding that "municipality
cannot annex property for revenue purposes (under Nebraska law]"). Contra Turner
v. Althaus, 6 Neb. 54, 63 (1877) (lands to be annexed and taxed considered legislative
matters). But see Witham, 125 Neb. at 372, 250 N.W. at 249. The Witham court noted
that Bradshaw was not overruled by Turner. Rather, a court may void annexation
made solely for revenue purposes. Id.

146. Separation of powers is a recurring issue in annexation litigation. See, e.g.,
Wagner v. City of Omaha, 156 Neb. 163, 166, 55 N.W.2d 490, 493 (1952); Bradshaw, 1
Neb. at 25-47.

147. NEB. REV. STAT. § 14-117 (Reissue 1983) (emphasis added).
148. Furthermore, "a previous adjudication of a detachment action [was] ... not

res judicata for the same land and the same parties if any material change ... oc-
curred in the relationship of the land to the city." Note, supra note 141, at 60.

149. Omaha grew from 124,096 in 1910, to 191,601 in 1920, to 214,066 in 1930. L.
LARSEN & B. CO'rIRELL, supra note 2, at 157.

150. See id. at 155.
151. See id. at 199.
152. See id. at 243.
153. See id. at 248.
154. OMAHA CITY PLANNING DEP'T, supra note 11, at 3.
155. See id. Actually, Omaha did annex lands during the 1970's, but not of suffi-
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1980, the city has again increased its annexation activities, i5 6 and its
population is once again growing.1 5 7

With the growth during the 1950's and 1960's, section 14-117 fi-
nally became the subject of judicial scrutiny after 35 years of use
without interpretation by the Nebraska Supreme Court.1 5 8 Part A
below is a review of ensuing section 14-117 litigation. In Part B, this
writer weighs the court's interpretation of section 14-117 against the
evidence of the legislature's intent as based on the statute's evolution.

A. THE COURT'S INTERPRETATION OF SECTION 14-117

The first section 14-117 case decided by the Nebraska Supreme
Court was Wagner v. City of Omaha,1 59 in 1952. In Wagner, the City
of Omaha sought to annex by ordinance an unincorporated, 490-acre
area known as East Omaha. 60 Resident landowners sought to have
the ordinance declared invalid and to enjoin its enforcement; the trial
court so decreed.1 61 The basic issue before the Nebraska Supreme
Court was whether the city had exceeded the authority granted to it
under section 14-117.162 In finding against the city,' 6 3 the court con-
sidered the questions of whether any part of the area was agricul-
tural lands which were rural in character, whether the area was
contiguous to the city, and whether injunctive relief was
appropriate.164

The Wagner court prefaced its analysis by stating fundamental
principles applicable in annexation cases.1 6 5 First, delineating its

cient area to offset the suburbanization of population. The 36,000 loss occurred despite
annexations which added 10,900 people during the 1970's. See Miller, Annexation: The
Outer Limits of City Growth, AMERICAN DEMOGRAPHICS, Nov. 1984 at 31, 33.

156. From 1980 through 1983, Omaha annexed areas with 1980 census populations
totalling 13,643. Only five cities in the nation annexed greater numbers during the
same years. See Miller, supra note 155, at 34. For a list of the number of areas, acres,
and people annexed each year from 1965 to 1985, see Omaha World-Herald, July 17,
1985, at 21, col. 5 (totals for the 21 years include 25,157 acres and 69,336 people).

157. At mid-1985, Omaha's population was about 335,000. See OMAHA CITY PLAN-
NING DEP'T, supra note 11, at 3.

158. It is stated in Barton v. City of Omaha, 180 Neb. 752, 145 N.W.2d 444 (1966),
that between 1915, after the annexation of South Omaha, and 1966, Omaha effected
106 annexations. Id. at 752, 145 N.W.2d at 445.

159. 156 Neb. 163, 55 N.W.2d 490 (1952). The case is reviewed at this point in some
detail to provide a point of reference for subsequent cases.

160. Id. at 164, 55 N.W.2d at 495.
161. Id.
162. Id. at 165, 55 N.W.2d at 492.
163. See id. at 171, 55 N.W.2d at 495.
164. See id. at 165, 55 N.W.2d at 492.
165. Id. at 165, 55 N.W.2d at 492-93. See also State ex rel. City of Grand Island v.

Tillman, 174 Neb. 23, 115 N.W.2d 796, 802 (1962). In this case, a decade later, the Wag-
ner principles were set forth verbatim as applicable in this instance to annexations by
Grand Island, a first-class city operating under a home-rule charter adopted in 1928.
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own role, the court stated: "Annexation of territory under [the au-
thority of section 14-117] is a legislative matter. However, courts
have the power to inquire into and determine whether the conditions
exist which authorize the lands to be annexed."'166 Second, the court
noted that a municipal corporation possesses only those powers
granted167 by statutory or constitutional law, conferred expressly or
by fair implication, and that power so conferred "is to be construed
strictly.' 168 Third, the power to extend corporate limits is such a
power, and "may be validly delegated to municipal corporations by
the legislature.' 1 69 Fourth, "[i]n the absence of a showing that the
city council acted outside of their granted powers, or of a showing
that they abused the discretion lodged with them, in the exercise of a
granted power, the [determination] of the city council is conclu-
sive."1 70 Finally, the court noted a presumption of the validity of the
ordinance, devolving on one who attacks it the burden of establishing
its invalidity.

171

Id. As in Wagner, the court found the attempted annexation invalid because the af-
fected lands were not all of the character required by the statute. Id. at 34-35, 55
N.W.2d at 803.

166. Tillman, 156 Neb. at 165, 115 N.W.2d at 493 (citations omitted).
167. Id. at 166, 115 N.W.2d at 493. The court noted that, although Omaha had

adopted in 1921, as its home-rule charter, the general laws applicable to metropolitan-
class cities, including § 14-117, the authority thereby provided was not less "a grant as
distinguished from a limitation of power," and therefore, it was "to be construed ac-
cording to the same rules as a legislative act [providing the same authority]." Id.

The Nebraska Constitution of 1875 was amended in 1912 to provide a city "the
right to local self government," see 1 JOURNAL OF THE NEBRASKA CONSTITUTIONAL
CONVENTION, 1919-1920, at 984 (1920) [hereinafter cited as JOURNAL], by framing "a
charter for its own government, consistent with and subject to the constitution and
laws of this state." NEB. CONST. art. XI, § 2 (1912). Under an amendement proposed
unanimously by the Constitutional Convention of 1919-1920, see 2 JOURNAL, supra at
2715-16, and adopted by the electorate in 1920, see NEB. CONST. art. XI, § 5 (1920), the
voters of Omaha-as a city of more than 100,000-were empowered to adopt their cur-
rent charter as a home-rule charter. Since two earlier attempts by Omaha to adopt a
home-rule charter had failed-the second time on a technicality-the amendment was
considered nothing more than a means to save the city time and money otherwise re-
quired under the 1912 provisions applicable to all Nebraska cities. Only Omaha had
demonstrated any interest in adopting a home-rule charter. See 1 JOURNAL, supra, at
983-87 (discussion of the proposed amendment, "Proposal 312").

As a home-rule city, Omaha is really acting pursuant to its home-rule charter
when it annexes lands, but, as the Wagner court pointed out, it makes no difference in
the construction of the annexation provision. For that reason, and to avoid confusion
and promote clarity of reference, all laws applicable to Omaha are styled like § 14-117
with reference to Nebraska Revised Statutes of 1943.

168. Wagner, 156 Neb. at 166, 55 N.W.2d at 493.
169. Id. at 167, 55 N.W.2d at 493 (quoting 37 AM. JUR. Municipal Corp. § 24 (1941)).
170. Id. (quoting Horbach v. Butler, 135 Neb. 394, 397, 281 N.W. 804, 805 (1938)).
171. Id. The court stated: "The burden of establishing a want of a rational basis

for an ordinance and that it is unreasonable and arbitrary is on the one asserting the
same. Likewise, the burden of proof to sustain a right to equitable relief against the
enforcement of an ordinance on the ground that it is invalid rests upon the complain-
ant .... Id.
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On the question of contiguity, the court stated: "It will be ob-
served that [section 14-117] contains neither the word contiguous or
conterminous in relation to what lands, lots, tracts, street or highway
the city may extend its boundaries to include."'1 72 Noting the fact
that the area to be annexed had some boundaries in common with
the city, the court stated: "We find the area sufficiently joins the city
so that it could properly [be annexed] . . .[,],,173 provided the lands
were of suitable character.

On review of the lands' character, the court concluded that part
of the 490 acres was rural and that part was urban, whether or not
used for agricultural purposes.174 The court noted:

"In many of the cities and villages throughout the state
there are tracts which are only partially developed as resi-
dential areas wherein substantial parts of the lands are used
for agricultural purposes but which tracts are, in fact, urban
in character. It was clearly not the intention of the Legisla-
ture, if such an area develops outside the boundaries of a
metropolitan city, to prevent such city from annexing it.175

However, even though more than half of the lands were either urban
or nonagricultural so as to be of suitable character to be annexed, the
court held the entire ordinance invalid, stating: "'It is not for the
Court to determine what portions might be properly annexed, for the
drawing of boundary lines is a legislative act.'"176

Finally, the Wagner court stated that an injunction is a proper
remedy "[w]here an attempted annexation ... is illegal.' 77 Since
the attempted annexation of the East Omaha area exceeded the au-
thority granted under section 14-117 by including agricultural lands
which were rural in character the annexation was illegal, and the
city was enjoined from enforcing it. 1 78

In 1957, in Buller v. City of Omaha,179 the court had the occasion

172. Id. at 167, 55 N.W.2d at 494.
173. Id. at 168, 55 N.W.2d at 494. The court's observation that § 14-117 does not ex-

pressly require contiguity was unfortunately left dangling-like an uncompleted
thought-by its finding that the "area sufficiently joins the city." Id.

174. Id. at 169-70, 55 N.W.2d at 494.
175. Id. at 168, 55 N.W.2d at 494 (emphasis added). The court stated: " 'Rural'

means of or pertaining to the country as distinguished from a city or town, whereas
'urban' means of or belonging to a city or town." Id.

176. Id. at 170, 55 N.W.2d 495 (quoting State ex rel. Davis v. City of Largo, 110 Fla.
21, -, 149 So. 420, 422 (1933)).

177. Id.
178. Id. at 171, 55 N.W.2d at 495.
179. 164 Neb. 435, 82 N.W.2d 578 (1957). Another 1957 case, Lynch v. Howell, 165

Neb. 525, 86 N.W.2d 364 (1957), made no mention of section 14-117; it concerned the
important issue of the effect of the timing of a section 14-117 annexation on the city's
power to tax the property annexed. See id. at 526, 86 N.W.2d at 365. The plaintiffs
objected to taxes which had been levied on August 9, 1956, on property annexed on
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to interpret the relationship between the language of section 14-117
and the language used in a later-enacted statute.18 0 Under the latter,
certain legislative districts, which only the legislature may change, 8 1

were described in part by reference to the "western corporate limits"
of the city.l8 2 In holding that an extension of the "corporate limits"
under section 14-117 did not alter or affect the statutorily described
boundaries of legislative districts, the court stated: "The two statutes
are not conflicting but may be harmonized by logically concluding
that the Legislature had no intention by using the expression 'corpo-
rate limits' to limit the annexation statutes beyond any possibility of
reasonable operation ... "1

Quoting an earlier Nebraska case, the Buller court stated the ap-
plicable rule to be as follows: "'In the exposition of statutes, the rea-
son and intention of the lawgiver will control the strict letter of the
law when the latter would lead to palpable injustice or absurd-
ity.' "184 Furthermore, "the words of a statute must be taken in the
sense in which they were understood at the time when the statute
was enacted, the statute must be construed as it was intended to be
understood when it was passed."' 8 5

While Buller established that boundaries of legislative districts
are not changed by an ordinance extending municipal corporate lim-
its, Ratigan v. Davis,8 6 decided in 1963, involved relationships among
several jurisdictions overlapping as a result of an annexation.

The plaintiffs in Ratigan were resident landowners in a part of a
school district which had been validly annexed, but not merged with
the Omaha Public School District ("OPS"). As a result of the failure
to merge, they were unqualified to vote for OPS board members. 8 7

The school board appointed municipal university regents who were
delegates of the power to certify the amount of tax levied pursuant to
statute on tangible property in the city for the benefit of the univer-

July 19, 1956, on the grounds that the property was not within the city limits on either
the assessment date, March 1, 1956, or "the third Monday in May 1956, the date the
county assessor was required to complete the assessment." Id. The court stated that
the assessment of property does not involve the power to tax, "[which] is determinable
as of the date the levy was made." Id. at 529, 86 N.W.2d at 366. Since the tax in this
case was levied after the annexation was effective, it was held valid. See id. at 529, 86
N.W.2d at 367.

180. See id. at 439-40, 82 N.W.2d at 581.
181. See NEB. CONST. art. III, § 5.
182. Buller, 164 Neb. at 440, 82 N.W.2d at 581.
183. Id. at 440, 82 N.W.2d at 582.
184. Id. at 441, 82 N.W.2d at 582 (quoting Kelley v. Gage County, 67 Neb. 6, 6, 93

N.W. 194, 194 (1903) (syllabus 1)).
185. Id. at 442, 82 N.W.2d at 582 (quoting 50 AM. JUR. Statutes § 236 (1941)).
186. 175 Neb. 416, 122 N.W.2d 12 (1963).
187. See id. at 417-18, 122 N.W.2d at 14.
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sity.18 8 The plaintiffs sought to enjoin the collection of the tax,
claiming that they were "being taxed without representation and in
violation of [several constitutional provisions]."189

The court dismissed the constitutional contentions as incidental
issues1 90 and affirmed the trial court's decision sustaining general de-
murrers to the plaintiffs' petition.191 Citing authority from other ju-
risdictions 192 but none from Nebraska, the court opined that "since
plaintiffs were represented in the Legislature that enacted the law
[authorizing the mill levy],. . . they had the representation required
by the maxim of no taxation without representation."'193 Further-
more, "representation is not a condition precedent . .. to
tax[ation]."'1 94 Under the facts of the case, the court found "no con-
stitutional provision, federal or state, having the effect of voiding the
.. .tax levy on the tangible property within the annexed area."195

Ironically, the Ratigan court nevertheless noted: "It may be that the
Legislature has a function to perform in order to avoid other situa-
tions that may arise with reference to constitutional requirements

"196

In 1965, in Bierschenk v. City of Omaha,197 the plaintiffs sought
to enjoin the enforcement of an ordinance annexing a 727-acre area
in which they were resident landowners. 198 They contended that
part of the area was agricultural lands rural in nature, 199 that the
land was not sufficiently contiguous with the city,200 and that the
boundaries of the area proposed to be annexed were "so irregular as
to prevent the city from providing adequate services to the area. '20 1

The Bierschenk court reiterated the fundamental principles set
forth in Wagner,202 and found the annexation ordinance valid. Ap-

188. Id. at 418, 122 N.W.2d at 14.
189. Id.
190. Id. at 421, 122 N.W.2d at 16.
191. Id. at 423, 122 N.W.2d at 17.
192. See id. at 419-20, 122 N.W.2d at 15-16 (citing cases from Connecticut, Ken-

tucky, California, and Illinois).
193. Id. at 420, 122 N.W.2d at 15. The court stated: "Maxims of government, not

contained in the Constitution, are given a very restricted meaning." Id. at 419, 122
N.W.2d at 15. Accord Campbell v. Area Vocational Technical School No. 2, 183 Neb.
318, 325, 159 N.W.2d 817, 821 (1968).

194. Ratigan, 175 Neb. at 421, 122 N.W.2d at 16.
195. Id. at 423, 122 N.W.2d at 17.
196. Id. at 422, 122 N.W.2d at 17. However, the court offered no indication of what

situations or requirements it had in mind.
197. 178 Neb. 715, 135 N.W.2d 12 (1965).
198. Id. at 716, 135 N.W.2d at 13.
199. Id. at 716-17, 135 N.W.2d at 13.
200. Id. at 720, 135 N.W.2d at 15.
201. Id. at 722, 135 N.W.2d at 16.
202. See id. at 717-18, 135 N.W.2d at 14.
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plying a Wagner analysis to the Bierschenk facts, the court found
that "although a part of the area may be used agriculturally, it is cer-
taily not rual in UatUr '" 20 3 As for contiguity, the court again re-
lied on Wagner.204 It dismissed as inapplicable the interpretation of
second-class cities laws,20 5 as well as decisions of other jurisdic-
tions.206 "It is only necessary," stated the court, "to determine that
under section 14-117,. . . city of the metropolitan class may annex an
area by extending its boundaries to form a common one with the por-
tion annexed if the area so attached is urban in nature and is con-
nected to the city by a substantial link of narrower land of the same
character."20 7 In other words, as in Wagner, the court did not ven-
ture to state whether contiguity is required by section 14-117, but
merely found that, under the facts, the lands annexed were not so lo-
cated as to violate the statute.20 8 The court also found no merit in
the plaintiffs' third contention. The court stated:

[Section 14-117] does not require that the boundaries of the
area should be regular or enclosed by straight lines. It is
shown that the city does not tend to grow in straight lines
and that other [boundary areas] are [also] irregular and in-
volve problems in servicing [as a result] .... In all . . .an-
nexation it is to be assumed some such [servicing] difficulties
will arise.20 9

In 1966, in Barton v. City of Omaha,21 0 the issue was "whether
the City of Omaha is empowered by [section 14-117] to annex terri-
tory located in a foreign county. ' 211 The trial court found against the
city of Omaha,212 and the Nebraska Supreme Court affirmed.213

Barton is sui generis. Its analysis is anomalous and largely un-
supported.214 The opinion includes no description of any contentions

203. Id. at 720, 135 N.W.2d at 15. The entire area had been platted, and current
development included over 1,200 residences, plus public and commercial buildings, and
118 acres developed as streets and roads. Id. at 718, 135 N.W.2d at 14.

204. Id. at 721, 135 N.W.2d at 15-16. In particular, the court quoted with apparent
approval the Wagner observation that § 14-117 "contains neither the word contiguous
nor conterminous" and its finding that "the area sufficiently joins the city. ... Id.

205. See id. at 721, 135 N.W.2d at 16.
206. See id. at 721-22, 135 N.W.2d at 16.
207. Id. at 722, 135 N.W.2d at 16.
208. In Bierschenk, the annexed area was two-miles long and of irregular width,

joined to the city by a "narrow neck" of land. See id. at 720-21, 135 N.W.2d at 15.
209. Id. at 722-23, 135 N.W.2d at 16.
210. 180 Neb. 752, 145 N.W.2d 444 (1966).
211. Id. at 752, 145 N.W.2d at 445.
212. Id.
213. Id. at 755, 145 N.W.2d at 447.
214. The Barton decision has never been subsequently cited as authority. On the

other hand, Omaha has not again attempted a § 14-117 annexation of lands in a foreign
county.

[Vol. 19



ANNEXATION AUTHORITY

or arguments of either the plaintiff or defendant. The Barton court
appears to have "advocated" the proposition that, since Omaha had
not previously asserted platting, planning, or annexing jurisdiction
across the county line, it must not have the power to do so. 215 Yet,
the court stated that the city's "power over land in a foreign county is
clear enough, unless other statutes create ambiguity. '2 16 The court
then found such ambiguity in numerous statutes of notably minor
import, foregoing any effort which might have harmonized the stat-
utes, as had been done in Buller.2 17 It completely ignored the ex-
press language of section 14-117, which reads: "Provided, that any
other laws and limitations defining the boundaries of cities or villages
or the increase of area or extension of limits thereof, shall not apply
to [annexations effected] under this section. '2 18 And yet, the court
stated, citing Wagner: "The power of annexation is construed
strictly.

'219

In contrast with Barton, in the 1968 decision of Sullivan v. City
of Omaha,220 the Nebraska court returned to principles enunciated in
Wagner. Sullivan recognized the plaintiffs, who lived and owned
property outside an area annexed by a city ordinance, as real parties
in interest. As real parties in interest, they had standing to contest
the validity of the annexation ordinance, since the annexation
brought them within the three-mile, extraterritorial zoning jurisdic-
tion of the city.22 1

The plaintiffs contended that "[f]irst, there is no authority for
annexation of a highway right-of-way without the annexation of the
adjoining land; and second, that a portion of the area annexed is agri-
cultural lands, rural in character. '22 2 Of the 400-acres annexed, "312
acres [were] state right-of-way extending 2.74 miles along Interstate
Highway No. 80 ... [while only] 10 acres ... [were used] for agricul-
tural purposes at the time the ordinance became effective .... -223

215. See id. at 753-55, 145 N.W.2d at 446-47.
216. Id. at 753, 145 N.W.2d at 446. The court noted that villages may annex across

county lines. Id. See also Village of Wakefield v. Utecht, 90 Neb. 252, 254, 133 N.W.
240, 240-41 (1911). The Barton court makes no reference to this case, which was de-
cided only six years before § 14-117 was first enacted. In Utecht, the court upheld the
principle that a village may annex across county lines partly because the applicable
Nebraska statute contained no express limitation on such power. See id. at 254, 133
N.W. at 240-41.

217. See note 183 and accompanying text supra.
218. NEB. REV. STAT. § 14-117 (Reissue 1983).
219. Barton, 180 Neb. at 755, 145 N.W.2d at 447 (citing Wagner, 156 Neb. at 166, 55

N.W.2d at 493 (quoting Reid v. City of Omaha, 150 Neb. 286, 294, 34 N.W.2d 375, 379-80
(1948))).

220. 183 Neb. 511, 162 N.W.2d 227 (1968).
221. Id. at 512-13, 162 N.W.2d at 229.
222. Id. at 513, 162 N.W.2d at 229.
223. Id. at 512, 162 N.W.2d at 228.
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The court noted "[section 14-117] specifically permits a city to ex-
tend its corporate limits 'over any ... highway.' ",224 It found, using
Wagner language,22 5 that "the area ... sufficiently joins the city so
that it could properly be [annexed], provided [it] is of such character
that the city had authority to include it."'226 The Sullivan court also
found that the entire tract, including the ten acres used for agricul-
ture, was "essentially urban in character," notwithstanding additional
agricultural land adjacent to the highway right-of-way. 227 As the
court stated, "The entire area being annexed goes through the heart
of a rapidly developing residential and industrial area."228 In deter-
mining the character of land, "[iut is the nature of its location as well
as its use which determines whether it is rural or urban in
character.

'229

Two related cases of 1970 resulted from Omaha's 1967 annexa-
tion of Millard,230 an adjoining first-class city.23 ' In City of Millard
v. City of Omaha,23 2 the City of Millard had been in the process of
adopting a home-rule charter when the annexation took place.23 3

Since Nebraska's constitution provides that only the voters of a city
may amend or repeal a home-rule charter,23 4 it was asserted that the
charter could not be set aside by annexation proceedings.235  The
court stated that home-rule autonomy provided by the constitution
extends only to local matters, while annexation is a state-wide con-
cern.23 6 Furthermore, "[m]unicipal corporations are legislative cre-
ations and as such, subject to dissolution by legislative action[,]"

224. Id. at 514, 162 N.W.2d at 229.
225. See notes 173-75 and accompanying text supra.
226. Sullivan, 183 Neb. at 514, 162 N.W.2d at 229.
227. Id. at 515, 162 N.W.2d at 230.
228. Id.
229. Id. at 514, 162 N.W.2d at 229-30 (emphasis added).
230. The annexation ordinance became effective on December 21, 1967, sixteen

days after passage. For the background history of the ensuing litigation, see State ex
rel. Andersen v. Leahy, 189 Neb. 92, 95-94, 199 N.W.2d 713, 714-15 (1972).

231. It is inferable from the second case, though not an issue in either case, that
the City of Millard had a population under 10,000 when annexed. See Airport Author-
ity v. City of Omaha, 185 Neb. 623, 626, 177 N.W.2d 603, 605 (1970). Even though it was
a first-class city, Millard was subject to annexation under § 14-117. See note 104 and
accompanying text supra.

232. 185 Neb. 617, 177 N.W.2d 576 (1970), appeal dismissed, 401 U.S. 951 (1971).
233. See id. at 618, 177 N.W.2d at 577.
234. See NEB. CONST. art. XI, § 4.
235. See City of Millard v. City of Omaha, 185 Neb. at 619, 177 N.W.2d at 578.
236. See id. at 620-21, 177 N.W.2d at 578-79. The court stated: "The determination

by the city of Omaha to annex or not annex outlying property is a purely municipal
concern, but this is not true of the annexation process which necessarily affects prop-
erty outside the municipality and persons who are not inhabitants of the city." Id. at
621. 177 N.W.2d at 579.
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whether or not governed by a home-rule charter.23 7 As for the con-
tentions that the annexation of Millard without the consent of its
voters violated constitutional provisions for due process and equal
protection of the law, the court stated: "[T]he annexation laws deal
on an equal basis with first class cities whether or not they have
home rule charters and the laws controlling the annexation of one
city by another are simply an exercise of the plenary power vested in
the Legislature over municipal corporations. '238 Finally, the court
found the contention as to the unreasonableness of the annexation
devoid of merit since it was not "seriously contended" that the City
of Omaha had violated any of the "clearly defined limits" established
by the legislature in section 14-117.239

In the companion case, Airport Authority v. City of Omaha,240

the Millard Airport Authority brought an action to have the annexa-
tion ordinance "declared invalid and unconstitutional as impairing
the obligations of [the] Authority's contracts."'24 ' The court held
that, since the Airport Authority was an agency of the City of Mil-
lard, "[b]y operation of law. . . 'the debts of [both] Millard and [the]
Authority became the debts of the city of Omaha . . . eliminat[ing]
any possibility of an impairment of contractual obligations.' ",242

The court also considered the question of whether a taxpayer of
the City of Omaha, who would bear some of the burden of retiring
the assumed debt of the Airport Authority, had a right to intervene
in the case. The court declared: "[Section 14-117] provides that the
city council may at any time extend the corporate limits .... When
proper procedures are followed, taxpayers have no right to intervene
in legal actions involved by annexation proceedings. '243

In 1972, the court heard a third case involving the Millard annex-
ation. In State ex rel. Andersen v. Leahy,244 the issue was whether a

237. Id.
238. Id. at 622, 177 N.W.2d at 579-80. The court cited and quoted at length from the

1907 United States Supreme Court case of Hunter v. City of Pittsburgh, 207 U.S. 161
(1907), for the proposition that a city may be dissolved with or without consent of its
citizens. City ofMillard v. City of Omaha, 185 Neb. at 622, 177 N.W.2d at 580 (quoting
Campbell v. City of Lincoln, 182 Neb. 459, 464-65, 155 N.W.2d 444, 448-49 (1963) (quot-
ing Hunter, 207 U.S. at 178-79). For a discussion of Hunter, see note 119 supra.

239. City of Millard v. City of Omaha, 185 Neb. at 623, 177 N.W.2d at 580.
240. 185 Neb. 623, 177 N.W.2d 603 (1970).
241. Id. at 624, 177 N.W.2d at 604.
242. Id. at 625, 628, 177 N.W.2d at 605, 606. See NEB. REV. STAT. § 14-118 (Reissue

1983). The section states in part: "[T]he metropolitan city shall succeed to all the
property and property rights of every kind, contracts, obligations, and choses in action

. and ... shall be liable for and recognize, assume, and carry out all valid contracts,
obligations and licenses ......

243. Airport Auth. v. City of Omaha, 185 Neb. at 629, 177 N.W.2d at 606.
244. 189 Neb. 92, 199 N.W.2d 713 (1972).
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statutory initiative process245 could be used to detach from Omaha
the area that was Millard prior to annexation. 246 The Nebraska
Supreme Court, affirming the trial court's denial of a writ of manda-
mus to effect the initiative process,247 stated: "There is no doubt that
the detachment of territory .... like annexation, is a matter of
statewide concern, and not one of local or municipal concern. '248

Since the legislature had not empowered the City of Omaha to de-
tach lands or to contract its boundaries, the court held that the voters
of the city similarly were without such power.249

Litigation involving section 14-117 has resulted in only two Ne-
braska Supreme Court decisions during the 1980's.250 In Omaha
Country Club v. City of Omaha,25 ' filed in 1983, the plaintiff country
club sought to enjoin an ordinance of the City of Omaha annexing a
477-acre tract of land, more than half of which was owned or leased
by the plaintiff.252 The plaintiff contended that the tract included ag-
ricultural lands which were rural in character, and therefore, beyond
the city's section 14-117 annexation authority.253 The plaintiff argued
that the area's lack of recent development, limited amount of platted
lands, and agricultural use of over eighty acres within the area, in-
cluding 24.5 and 34.5-acre tracts, "show that rural and agricultural
use is dominant.

' ' 254

245. NEB. REV. STAT. § 14-210 (Reissue 1983).
246. Leahy, 189 Neb. at 95, 199 N.W.2d at 715. The court noted that the effective-

ness of the annexation ordinance had not been delayed by a referendum petition. Id.
at 94, 199 N.W.2d at 715. See also NEB. REV. STAT. § 14-211 (Reissue 1983)(regarding
repeal of ordinances by referendum). The court also noted that the initiative process
could apparently be used to repeal an ordinance, but it found that fact inapplicable be-
cause "[Millard] has been a part of Omaha ... since [1967], and its residents legal vot-
ers and electors of [Omaha] as the petitions relied upon by relators demonstrate." Id.
at 94-95, 199 N.W.2d at 715. Hence, the issue was whether a detachment of a portion of
Omaha could be effectuated, not whether an ordinance may be repealed by initiative
procedure.

247. Id. at 92-93, 199 N.W.2d at 714.
248. Id. at 95, 199 N.W.2d at 715.
249. Id. at 96, 199 N.W.2d at 716. The court held "that an ordinance proposed by

the electors of a city under the initiative law must constitute such legislation as the
city council . . . has the power to enact under the delegated powers granted and de-
fined by the state Legislature." Id. There is no reference in Leahy to an equitable ac-
tion for detachment. See notes 142-44 and accompanying text supra.

250. S.I.D. No. 95 v. City of Omaha, 219 Neb. 564, 365 N.W.2d 398 (1985); Omaha
Country Club v. City of Omaha, 214 Neb. 3, 332 N.W.2d 206 (1983). A trial court case,
S.I.D. 228 v. City of Omaha, No. 830-180 (Douglas County Dist. Ct., 1983), was settled
out of court by a November, 1984, agreement in which, according to Omaha Assistant
City Attorney, Charles K. Bunger, the city agreed to postpone the annexation for
about a year.

251. 214 Neb. 3, 332 N.W.2d 206 (1983).
252. Id. at 4-5, 332 N.W.2d at 207.
253. Id. at 4, 332 N.W.2d at 207.
254. Id. at 6, 332 N.W.2d at 207-08.
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The court stated: " 'The use of land for agricultural purposes
does not necessarily mean it is rural in character. It is the nature of
its location as well as its use which determines whether it is rural or
urban in character.' ",255 Noting the urban character of plaintiff's pri-
vate club and the abutment, or proximity, of the two agricultural
tracts to lands and streets of urban character, the court declared:
"The location of these two [agriculturally-used] tracts imposes an ur-
ban character upon them. '256 The court held that the location of the
tract supported the annexation ordinance,257 notwithstanding the fact
that surrounding lands on three sides were largely undeveloped and
agriculturally used.25 8

In a well-reasoned dissent, Judge McCown suggested that Wag-
ner was controlling. Judge McCown noted that the facts in the pres-
ent case were even more indicative of the rural nature of the
agricultural lands involved than the facts in Wagner,2 5 9 in which the
court enjoined the annexation.260

In November, 1985, in SI.D. No. 95 of Douglas County v. City of
Omaha,261 the Nebraska Supreme Court affirmed the trial court's de-
cision 262 that the city's ordinance annexing the Mockingbird Hills
West Subdivision in S.I.D. No. 95 was a valid exercise of section 14-
117 power and that section 14-117 was not an unconstitutional statute
as contended.263 The appellants claimed that the city had failed to
comply with Nebraska Revised Statutes sections 14-373 and 19-3101.
The court stated: "Because neither [provision] has any direct applica-
tion to the act of annexation, the failure of the city to comply with
either section is of no relevance. '2' 64 The court similarly dismissed
the claim that the city had failed to comply with certain sections of
Omaha's home-rule charter concerning masterplan requirements,
stating that "the act of annexation is a matter of statewide concern,
and therefore the state statutes, and not the city charter provision

255. Id. at 6, 332 N.W.2d at 208 (court's emphasis) (quoting Sullivan, 183 Neb. at
514, 162 N.W.2d at 229-30).

256. Id. (emphasis added).
257. Id. at 7, 332 N.W.2d at 208.
258. Id. at 5, 332 N.W.2d at 207.
259. See id. at 7-8, 332 N.W.2d at 208-09 (McCown, J., dissenting). Judge McCown

stated: "In [Wagner] the total number of acres and the percentage which was unplat-
ted agricultural land are almost identical to those in the present case, but the urban
residential portion of the proposed annexation and the proportion of such land to agri-
cultural were much greater than they are here." Id.

260. See notes 174-78 and accompanying text supra.
261. 221 Neb. 272, 376 N.W.2d 767 (1985). Caveat: A companion case with the same

name-but not directly concerning § 14-117-was decided earlier in 1985. See S.I.D.
No. 95 v. City of Omaha, 219 Neb. 564, 365 N.W.2d 398 (1985).

262. 221 Neb. at 273, 376 N.W.2d at 769.
263. See id. at 279, 376 N.W.2d at 772.
264. See id. at 277, 376 N.W.2d at 771 (emphasis added).
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are controlling.
'265

It was also claimed by the appellants in S.I.D. No. 95 that the city
had annexed the subdivision simply to obtain revenue and that it had
failed to study the feasibility of providing services to the area an-
nexed.266 The court rejected this solely-for-revenue argument by
pointing out that in effecting the annexation the city had undertaken
obligations of a financial and service nature.267 Ironically, the court
then dismissed the appellants' concern about feasibility of rendering
such services on the grounds that the city was obligated to perform
them, as well as for want of evidence that the city was not prepared
to provide the necessary services.268

Finally, the Nebraska Supreme Court again dispatched the con-
stitutional claims-including taxation without representation, due
process, equal protection, and takings for public use269 -without
analysis or discussion, stating, "[tihat matter has previously been dis-
posed of by this court. ' 270 The opinion, by Chief Justice Krivosha,
quoted the 1907 United States Supreme Court language relied upon
in City of Millard fifteen years earlier,271 even though the principles
enumerated in that 1907 statement were outdated as early as 1960.272

B. THE WRITER'S VIEW: INTERPRETING THE COURT'S DECISIONS

AND THE LEGISLATURE'S INTENT

The principle of separation of powers, reified by judicial rules of
construction, requires judicial deference to discernible legislative in-
tent. The Nebraska Supreme Court has noted:

[T]here is always a tendency. . to construe the language of
a statute in the light in which it appears when the construc-
tion is given. Such an approach . . .is erroneous. Since, in
determining the meaning of the terms of a statute, the aim is
to discover the connotation which the legislature attached to
the words, phrases, and clauses employed, the words of a
statute must be taken in the sense in which they were un-
derstood at the time when the statute was enacted, and the
statute must be construed as it was intended to be under-

265. See id. (emphasis added).
266. Id. at 273, 376 N.W.2d at 769.
267. See id. at 278, 376 N.W.2d at 771.
268. See id. at 279, 376 N.W.2d at 772.
269. See id. at 273, 376 N.W.2d at 769.
270. See id. at 279, 376 N.W.2d at 772 (emphasis added).
271. See id. at 279-80, 376 N.W.2d at 772 (quoting City of Millard v. City of Omaha,

185 Neb. at 622-23, 177 N.W.2d at 580 (quoting Campbell v. City of Lincoln, 182 Neb.
459, 464-65, 155 N.W.2d 444, 448-49 (1968) (quoting Hunter v. City of Pittsburgh, 207
U.S. 161, 178-79 (1907)))). See also text accompanying note 305 infra.

272. See text accompanying notes 305-27 infra.
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stood when it was passed.27 3

Unfortunately, the language of section 14-117 cannot be inter-
preted by reference to a legislative history, for none exists. Never-
theless, as the Nebraska Supreme Court has suggested, "[l]egislative
intent may be gathered from the reason for the enactment of the leg-
islation in question, '274 if, one might add, such a reason can be
discerned.

In the first half of this article, the evolution of Omaha's annexa-
tion power was traced through the changes in statutory language
from 1857 to 1921. In isolation, each particular act, amendment, or
rewrite may have a wide range of reasonable interpretations. But
when the language of a provision is compared with a statute it re-
places, the field of interpretation narrows; the change itself suggests
"the reason for the enactment of the legislation," i.e., the legislative
intent.

In the case of Omaha's annexation law, there is not merely a
change; there are successive enactments set in a background of analo-
gous laws governing cities of other classes, which compose a narrative
written in statutory language. To be sure, there is still room for in-
terpretation. But the statutory record may be the best resource avail-
able from which to gather the intent and purpose of the legislatures
of 1917 and 1921.

It is this writer's view that the statutory changes culminating in
section 14-117 reveal a legislative intent to vest a metropolitan city,
i.e., Omaha, with as much autonomous control over the extension of
its corporate limits as is consonant with the constitution and reasona-
bleness, except only as restricted by a few express limitations. These
statutory limitations are clear: no annexation of first-class cities of
10,000 or more population, nor of any nonadjoining, incorporated
communities; no annexation of agricultural lands of rural character;
and no extension of boundaries to a distance beyond all reason,
whether the lands are urban or not.275

Historically, whenever the legislature intended to impose limita-
tions on timing, distance, the character of the land or its location, or
intended restraint to be imposed by the will of landowners or the ma-
jority vote of electors, the statutes enacted have not been equivocal.
Yet, several of the Nebraska Supreme Court decisions have inter-

273. Buller, 164 Neb. at 441-42, 82 N.W.2d at 582 (quoting 50 AM. JUR. Statutes
§ 236, at 224 (1944)). The United States Supreme Court has also stated: "It is essential
that we place the words of a statute in their proper context by resort to the legislative
history." Tidewater Oil Co. v. United States, 409 U.S. 151, 157 (1972).

274. State ex rel Meyer v. County of Lancaster, 173 Neb. 195, 210, 113 N.W.2d 63,
72 (1962).

275. NEB. REV. STAT. § 14-117 (Reissue 1983).
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preted section 14-117 as if the legislature which enacted it was unsure
of its own intentions.

The egregious Barton decision 276 is the most blatant example of
judicial disregard of the legislature's intent. One has only to recall
the peculiar enactment of 1915,277 under which Omaha annexed
South Omaha, to confirm that the legislature was well aware in 1917
and 1921 that Omaha had extended its southern corporate limits to
the county line.278 Given these circumstances, if the legislature had
intended the annexation power granted in section 14-117 to be lim-
ited by county lines, it would surely have so provided.2 7 9 The express
limitations in the statute are the only limitations the legislature in-
tended to impose. As the plain language of the statute provides,
"[a]ny other ... limitations defining the boundaries ... shall not ap-
ply to... lands ... annexed ... under this section. '280 Could legis-
lative intent be any clearer?

Similarly, in this writer's view, section 14-117 clearly authorizes
Omaha to annex non-adjoining lands. The legislature's sensitivity to
the contiguity issue is beyond question; contiguity was expressly re-
quired in many statutes. The "additions method" always applied only

- to adjoining lands.28 1 The 1905 power to detach lands applied only to
properties bordering on the corporate limits. 28 2 Other classes of cit-
ies were expressly limited to annexation of contiguous lands as de-
fined by statute2 83-and today all remain so expressly limited.28 4

Even section 14-117 itself provides that only adjoining cities and vil-
lages may be annexed.28 5 In light of these laws, the authority
granted under section 14-117 to annex "lands, lots, tracts, street or
highway" without reference to whether the area is adjoining or con-
tiguous cannot reasonably be explained as an oversight. The legisla-
tive intent that Omaha may annex lands, etc., that are non-adjoning
is as obvious, in this writer's view, as if the authority were expressly
provided.

276. See notes 210-19 and accompanying text supra.
277. See note 92 supra.

278. See note 96 supra.
279. See note 216 supra.
280. NEB. REV. STAT. § 14-117 (Reissue 1983).
281. See, e.g., text accompanying note 41 supra (1871 Act providing for additions to

first-class cities of "adjoining and contiguous" land).
282. See note 87 supra.
283. See, e.g., notes 50-52 and accompanying text supra.
284. For contiguity requirements applicable to other classes of cities, see NEB. REV.

STAT. §§ 15-104 to -105, 16-117 to -118, 7-405 to -413 (Reissue 1983) (requirements appli-
cable to primary cities, first-class cities, and second-class cities respectively).

285. See NEB. REV. STAT. § 14-117 (Reissue 1983). Recall that the 1889 amendment
of the original 1887 metropolitan-cities Act also required that a city be "adjoining" as a
condition precedent to merger or annexation. See text accompanying note 75 supra.
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The contiguity issue addressed by the Nebraska Supreme Court
in Wagner,286 Bierschenk,287 and Sullivan,28 8 arose under facts
where the area sought to be annexed was actually adjoining. Perhaps
for that reason, although the court has "observed that the act con-
tains neither the word contiguous or conterminous, '289 it has never
expressly declared non-contiguous lands subject to section 14-117 an-
nexation.290 The cautious approach could be applauded as judicial
self-constraint were it not for the tenor of equivocation and resulting
ambiguity of the holdings.

The court has been even more ambivalent about the meaning of
"agricultural lands rural in character." To determine the character
of agricultural lands, the court first applied a use analysis in Wagner
in 1952,291 then a use-plus-location test in Sullivan in 1968,292 and fi-
nally, a location/abutment theory in Omaha Country Club in 1983;293

and all this was accomplished without ever defining "agricultural
lands." The Omaha Country Club opinion indicates that agricultural
land, whatever that is, which might otherwise be considered rural, is
urban, if it abuts urban land.294 Under such a scheme, the city could
annex agricultural lands anywhere along its boundaries, deeming
lands urban by virtue of their abutment. This cannot be what the
legislators intended.295

An interpretation of section 14-117 language, informed by the
statute's antecedents, suggests a different construction. Recall that
Omaha's first real annexation power, provided by the metropolitan

286. See notes 172-73 and accompanying text supra.
287. See notes 204-08 and accompanying text supra.
288. See notes 220-29 and accompanying text supra.
289. Wagner, 156 Neb. at 167, 55 N.W.2d at 494, quoted in Bierschenk, 178 Neb. at

721, 135 N.W.2d at 15.
290. Instead, the court has found that the area sought to be annexed "sufficiently

joins the city so that it could properly extend its boundaries to include the area," Wag-
ner, 156 Neb. at 168, 55 N.W.2d at 494, or that it "is connected to the city by a substan-
tial link of narrower land," Bierschenk, 178 Neb. at 722, 135 N.W.2d at 16, or that it
"sufficiently joins the city so that it could properly be included in the annexation,"
Sullivan, 183 Neb. at 514, 162 N.W.2d at 229.

291. Wagner, 156 Neb. at 169-70, 55 N.W.2d at 494-95.
292. Sullivan, 183 Neb. at 514, 162 N.W.2d at 229-30.
293. Omaha Country Club, 214 Neb. at 6, 332 N.W.2d at 208. But cf. id. at 7-8, 332

N.W.2d at 208-09 (McCown, J., dissenting) (annexation unlawful because land involved
was agricultural).

294. Id. at 6, 332 N.W.2d at 208.
295. In 1917, when Omaha's current annexation law was first enacted, 47 farmers

and ranchers were among the 100-member Nebraska House of Representatives. See
NEB. HOUSE J., 35th Sess., iv-vii (1917). Thirty-one, i.e., about two-thirds, of the farm-
ers voted for the new law which excluded agricultural lands rural in character from
the proposed annexation authority to be granted Omaha. See id. at 398. It seems very
unlikely that these men intended to authorize the result reached in Omaha Country
Club using a location analysis.
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class cities act of 1887,296 allowed the city to extend its corporate lim-
its up to one mile without regard for the agricultural, urban, or rural
character of the land. But when that authority was revoked in 1905
and replaced with detachment authority,297 the legislature made it
very clear what kind of land should not have been annexed in the
first place. That is, to effect a detachment the city council was re-
quired to find that lands were used for agriculture, adjacent to the
boundary of the city, too remote to benefit from city services, and/or
that city taxes were gross and inequitable compared with the benefits
to be derived.298 In essence, agricultural lands on the boundary of
the city could be disconnected-detached-if they were rural in
character.

When Omaha's detachment authority was repealed and its an-
nexation power regained in 1917,299 the annexation authority granted
was expressly limited to exclude agricultural lands rural in character.
Considering the antecedent laws mentioned above, it appears that ru-
ral character was a question of whether agricultrual lands would ben-
efit from city taxes and services. If not, they would be considered
rural. As for abutment, it appears to have been immaterial, except
that lands at the boundary of the city might be considered more
likely to be rural than urban if agriculturally used. Similarly, loca-
tion as such would not be definitive of character, though it might in-
cidentally affect the benefits to be derived. And to define character
of lands by reference to their use is to equate agricultural with rural,
thereby destroying the very distinction the legislature drew-that
some agriculturally used lands are urban and some rural.

In short, section 14-117 case law presents an interpretation of the
statute that is at odds with the inferences to be drawn from a study
of its origins and evolution. As a result, the authority apparently in-
tended for Omaha to control the growth and expansion of its metro-
politan area has been compromised and encumbered by judicial
limitation, while the express rural-lands limitation has been robbed
of its intended effect.

In addition to ignoring legislative intent,30 0 the court has been
reluctant to address and analyze constitutional issues. 301 In future
section 14-117 litigation, constitutional issues may provide a substan-

296. See note 73 and accompanying text supra.
297. See note 87 supra.
298. See note 87 supra.
299. See notes 98-99 and accompanying text supra.
300. The brief mention of legislative intent in Wagner is really little more than a

statement of the court's own conclusions. See Wagner, 156 Neb. at 168, 55 N.W.2d at
494.

301. For example, in Ratigan the court stated that the concerns based on the uni-
formity, equality, and due process provisions of the state and federal constitutions

[Vol. 19



ANNEXATION AUTHORITY

tial challenge to the statute's durability, even as consideration of its
origins suggests reinterpreting its current provisions.

IV. CONSTITUTIONAL ISSUES

Were the legislators of 1917 and 1921 concerned with particular
constitutional constraints when they drafted section 14-117? The
state constitution, in addition to requiring general laws relating to cit-
ies, provided that "[t]he property of no person shall be taken or dam-
aged for public use without just compensation therefor. '' 30 2 Since
early Nebraska case law viewed as a "taking" the taxation of lands
inappropriately annexed,3 03 conceivably the draftsmen of Omaha's
annexation statute had state constitutional limitations in mind when
they limited annexations to "such distance as may be deemed
proper.

o3 0 4

But throughout the nineteenth century and beyond, the federal
constitution was not viewed as a limitation on the power of a state
legislature to authorize changes in corporate limits or the merger or
dissolution of cities. As the United States Supreme Court declared in
1907, a state "may do [with its subdivisions] as it will, unrestrained by
any provision of the Constitution of the United States. '30 5 Yet, as
early as 1897 there had been an inkling that changes in municipal
boundaries could involve rights or questions of a federal nature.3 0 6

In 1960, in Gomillion v. Lightfoot,30 7 the United States Supreme

were "incidental." Ratigan, 175 Neb. at 421, 122 N.W.2d at 16. See also text accompa-
nying note 270 supra.

Compare the court's reluctance to address constitutional questions with the evi-
dence of legislative concern regarding constitutional issues, mentioned in text accom-
panying notes 26, 47, 62 supra.

302. NEB. CONST. art. I, § 21 (1917).
303. See, e.g., Bradshaw v. City of Omaha, 1 Neb. 16, 30 (1871). But see note 145

supra.
304. Act of Mar. 30, 1887, ch. 10, § 3, 1887 Neb. Laws 103, 106 (codified at NEB.

COMP. STAT. ch. 12a, § 3 (1887)). See text accompanying note 73 supra.
305. Hunter v. City of Pittsburgh, 207 U.S. 161, 179 (1907).
306. In Forsyth v. Hammond, 166 U.S. 506 (1897), the United States Supreme Court

stated:
It is for the State to determine its political subdivisions, the number and size
of its municipal corporations and their territorial extent. These are matters of
a local nature .... We do not mean to hold [however] that in the creation or
change of municipal boundaries there may not be action taken by the State
which involves a trespass upon rights secured by the Federal Constitution; or
that in proceedings looking to such change no questions can arise which are of
a Federal nature, and in respect to which the judgment of the courts of the
nation must be controlling. All that we mean to decide is that the matter of
the territorial boundaries of a municipal corporation is local in its nature, and,
as a rule, to be finally and absolutely determined by the authorities of the
State.

Id. at 518.
307. 364 U.S. 339 (1960).
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Court finally gave decisive authority to the intimations of 1897.308

The Court held that an Alabama statute which defined the bounda-
ries of the City of Tuskegee with the effect of removing "from the
city all save four or five of its 400 Negro voters while not removing a
single white voter or resident" 30 9 denied the black petitioners "the
right to vote in defiance of the Fifteenth Amendment."310 The deci-
sion propelled the federal constitution into the arena of annexation
issues and argument.

Today, in Nebraska a possible federal constitutional challenge3 l '

may evolve from a 1975 Eighth Circuit case, Little Thunder v. South
Dakota.312 In Little Thunder, the court "held the South Dakota laws
which prevented residents of unorganized counties from voting for
county officers of the organized county to which their county was at-
tached [for purposes of government and administration] to be uncon-
stitutional as violative of the Equal Protection Clause of the
Fourteenth Amendment." 313 As the Little Thunder court declared,
"[T]here exists under [the] record no compelling state interest justify-
ing the denial of plaintiffs' right to vote for their governing
officials.

'314

Section 14-117 provides for annexation of lands, or cities and vil-
lages, "at any time" and without the consent of those affected.3 15 As
a result, citizens are not only immediately affected by the decisions of
city officials whom they did not elect, but may be governed by such
officials for two or three years before the next city election comes up.
Is there a "compelling state interest," as required by the court in Lit-
tle Thunder, to justify such disenfranchisement, albeit temporary? If
not, might the result be different if Omaha's annexations were re-
quired to be made effective, for example, not more than six months
prior to the next general election? It seems that questions of this

308. Id. at 344. See generally Comment, Federal Constitutional Limitations on
State Power over Political Subdivisions, 61 COLUM. L. REV. 704 (1961) (discussing the
power of the state to control boundaries of political subdivisions limited by federal con-
stitutional guarantees).

309. Gomillion, 364 U.S. at 341.
310. Id. at 340. To accomplish the exclusion of blacks, the boundaries, formerly

describing a square, had been redrawn into a 28-sided figure. Id. at 341.
311. See generally Note, Regulation Without Representation: Holt Civic Club, 19

URB. L. ANN. 292 (1980) (discussing the wider range of federal constitutional limita-
tions which have been imposed on state authority to alter the boundaries of
subdivisions).

312. 518 F.2d 1253 (8th Cir. 1975).
313. United States v. South Dakota, 636 F.2d 241, 243 (8th Cir. 1980). The court

also stated, "Little Thunder established that residents of [the unorganized county] have
the right to vote for [officers for the organized county] offices. That right to vote may
not be burdened by arbitrary restrictions." Id.

314. Little Thunder, 518 F.2d at 1255 (emphasis original).
315. NEB. REV. STAT. § 14-117 (Reissue 1983).
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sort must eventually be considered by Nebraska's courts or
legislature.

The Nebraska State Constitution poses a similar, fundamental
challenge to section 14-117, in the language of article I, section 1,
which states:3 16

All persons are by nature free and independent, and have
certain inherent and inalienable rights; among these are life,
liberty and the pursuit of happiness. To secure these rights,
and the protection of property, governments are instituted
among people, deriving their just powers from the consent of
the governed.
The language of this constitutional provision is borrowed, obvi-

ously, from the Declaration of Independence of 1776, which today ap-
pears in full text in Nebraska's compiled statutes, as it did in the first
edition after statehood in 1867.317 This language seems to have been
used to satisfy a requirement imposed by Congress in the Enabling
Act 318 pursuant to which Nebraska drafted a constitution for state-
hood. The Act required "[t]hat the constitution when formed shall
be republican, and not repugnant to the constitution of the United
States and the principles of the Declaration of Independence.'' 19

Is the concept of the "consent of the governed"-whether consid-
ering its use in article I, section 1 of the state constitution, or in the
Declaration of Independence 320 -violated by section 14-117? One re-
sponse was offered by the Nebraska Supreme Court in 1963 in Rati-
gan:32 1 representation in the legislature satisfies the requirement
that citizens have a voice in government matters affecting their
lives.322 But that view has been discredited by more recent decisions
of the United States Supreme Court.323

316. NEB. CONST. art. I, § 1 (1875).
317. NEB. REV. STAT. 1 (Reissue 1979); See NEB. STAT. xvii (1867). See also NEB.

REV. STAT. § 49-606 (Reissue 1984) (providing for incorporation of the Declaration of
Independence into the statutes).

318. See Act of Apr. 19, 1864, ch. 59, 13 Stat. 47 (titled An Act to enable the People
of Nebraska to form a Constitution and State Government .....

319. Id. § 4, 13 Stat. at 48 (emphasis added).
320. The language of the Declaration of Independence para. 1 (U.S. 1776), is almost

identical, declaring:
We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that
among these are Life, Liberty and the pursuit of Happiness. -That to secure
these rights, Governments are instituted among Men, deriving their just pow-
ers from the consent of the governed. ...

Id.
321. See notes 186-96 and accompanying text supra.
322. See Ratigan, 175 Neb. at 419-21, 122 N.W.2d at 15-16. See also text accompany-

ing note 193 supra.
323. For discussion and reference to other cases, see Ball v. James, 451 U.S. 355,

388 n.11 (1981) (White, J., dissenting).
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It might also be suggested that the electors of Omaha sufficiently
represent the interests of those persons annexed under section 14-117
so that the latter are, in effect, locally represented. But, again, note
the language of the United States Supreme Court:

If . .. annexation proceedings [were being considered], the
fact the residents of the annexing city and the residents of
the area to be annexed formed . .. different constituencies
with... different interests could be readily perceived. The
fact of impending union alone would not so merge them into
one community of interest as constitutionally to require that
their votes be aggregated in any referendum to approve
annexation.

324

In brief, state and federal constitutional issues merge in the
problems which arise where annexation is effected without the con-
sent of affected residents and land owners. Under the earlier "addi-
tions method," the concept of concurrence controlled the extension
of corporate limits. 325 It was a concept more consonant with Ne-
braska's Constitution and apparently, too, with the current views of
the United States Supreme Court.

Section 14-117, on the other hand, is not as easily reconciled with
the fundamental and constitutional concept of consent. Perhaps it is
reason to rethink the extent of Omaha's annexation authority.
"'Consent of the governed,'" afterall, is not simply a "'maxim of
government'" to be "'given a very restricted meaning.'" 326 It is a
principle basic to American democratic precepts and it is a part of the
fundamental law of the State of Nebraska. 32 7

V. CONCLUSION

The legislature granted metropolitan cities expansive authority
to annex. That authority and its express limitations are historically
intelligible by reference to the origins and evolution of the language
of section 14-117. In failing to explicate the statute's source, inspira-
tion, and intent, the Nebraska Supreme Court has arrogated the leg-
islative task of defining Omaha's annexation authority-with mixed
results. At the same time, there are important constitutional ques-

324. Town of Lockport v. Citizens for Community Action at the Local Level, Inc.,
430 U.S. 259, 271 (1977).

325. See note 17 supra.
326. See note 193 supra.
327. Judge Spencer of the Nebraska Supreme Court reaffirmed the importance

and source of this fundamental law in Nebraska in two of his dissenting opinions. See
Debacker v. Sigler, 185 Neb. 352, 356-57, 175 N.W.2d 912, 914 (1970); State ex reL Morris
v. Marsh, 183 Neb. 521, 536-37, 162 N.W.2d 262, 271-72 (1968).
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tions which deserve judicial consideration, which have yet to be aired
and analyzed.

In rediscovering the roots of section 14-117, it may yet be found
that the legislators of sixty-some years ago had a vision of metropoli-
tan life particularly suitable to an agricultural state. If the statute
conforms to constitutional constraints, Omaha's annexation authority
may provide the vehicle for the planning and inauguration of a
twenty-first century metropolitan city of an area coextensive with
the urban community and of a configuration preserving agricultural
lands. In the language and the spirit of section 14-117 lie the means
to integrate urban and rural values. The anticipated effect is a met-
ropolitan city.
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APPENDIX

THE GROWTH OF THE
OF OMAHA

1854-1917

This map of the early growth of the city of Omaha was adapted from
a map prepared and published by Ms. Garneth Peterson and is repro-
duced here with her permission. See G. Peterson, The Omaha City
Council and Commission: A Profile, 1858 - 1930, Fig. 8, p. 77 (1980)
(M.A. thesis, U.Neb. at Omaha).
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