
L.B. 452: A REGIONAL INTERSTATE BANKING BILL
FOR NEBRASKA

INTRODUCTION

For almost fifty years, the interstate expansion of commercial
banks has been prohibited by federal law.' However, for some time
now, quasi-banking organizations ("nonbanks") have been providing
financial services across state lines.2 Because these organizations are
technically not banks, they are not subject to interstate banking re-
strictions.3 Thus, nonbanks are able to bring their services into mar-
kets which banks cannot reach.4 This opportunity puts banks at
somewhat of a competitive disadvantage.5 In order to balance the
competitive scales, the law should be changed to allow commercial
banks the same freedom of expansion.

Commentators have stated that the "law moves slowly and tends
to confirm changes that have already occurred."'6 Nowhere is this ob-
servation more appropriate than in the area of interstate banking.

1. See McFadden Act of 1927, ch. 191, § 7, 44 Stat. 1224, 1228 (codified at 12
U.S.C. § 36(3)(C) (1982)); Bank Holding Company Act of 1956, ch. 240, 70 Stat. 133
(codified at 12 U.S.C. §§ 1841-1850 (1982)) [hereinafter referred to as "Bank Holding
Company Act"].

2. Whitehead, Regional Forces for Interstate Banking, ECON. REV., May 1983, at
4, 4 (published by the Federal Reserve Bank of Atlanta).

3. Id. at 9. The definition of the word "bank," as outlined in the Bank Holding
Company Act, has become the key to determining which institutions fall under the ex-
pansion restrictions. A bank is defined by the Act as "any institution which 1) accepts
deposits that the depositor has a legal right to withdraw on demand and 2) engages in
the business of making commercial loans." Bank Holding Company Act Amendments,
Pub. L. No. 91-607, § 101, 84 Stat. 1760, 1762 (1970) (codified at 12 U.S.C. § 1841(c)
(1982)). Financial service organizations which do not engage in either of these activi-
ties, or engage in only one, are not considered "banks" and, thus, are not subject to
banking expansion restrictions. Whitehead, supra note 2, at 9. See also notes 67-68 and
accompanying text infra.

4. Schellie & Climo, Nonbank Banks: Current Status and Opportunities, 102
BANKING L.J. 4, 5 (1985). Federal law provides: "The Federal Reserve Board is em-
powered to authorize a company to engage in activities so closely related to the busi-
ness of banking as to be an incident thereto." 12 U.S.C. § 1843(c)(8) (1982). See also
Board of Governors v. Investment Co. Inst., 450 U.S. 46, 56 (1981); Securities Indus.
Ass'n v. Board of Governors, 716 F.2d 92, 101 (2d Cir. 1983), affd, 104 S. Ct. 303 (1985).
But see S. HUBER, BANK OFFICER'S HANDBOOK OF GOVERNMENT REGULATION 10.03[1]-
[2], (1984) (permitting nonbanks to engage in banking activities defeats the objectives
of the Glass-Steagall Act and the Bank Holding Company Act).

5. Frieder, Legislating for Interstate Bank Expansion: Financial Deregulation
and Public Policy, J. CORP. L. 673, 687 (1984).

6. Bennett & Haywood, Technology and Interstate Banking, ECON. REV., May
1983, at 55, 59 (published by Federal Reserve Bank of Atlanta).
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Interstate banking is already a reality.7 The law has been slow to
recognize this fact, but change is coming. The states are taking the
lead in changing interstate banking law by passing their own legisla-
tion.8 There are several types of interstate banking legislation which
the states have enacted. 9 One type which has surfaced is regional in-
terstate banking legislation. This type of legislation allows a bank or
a bank holding company domiciled within a particular region to ac-
quire a bank located in another state within that region. 10

Regional, reciprocal interstate banking legislation was recently
proposed to the Nebraska Unicameral in Legislative Bill ("L.B.")
452.11 Because the regional interstate method is proposed in Ne-
braska, this Comment focuses on the pros and cons of such legisla-
tion. Interstate banking is already a reality in Nebraska. Yet, there
are concerns surrounding the issue of interstate banking, particularly
regional interstate banking. This Comment demonstrates that, while
L.B. 452 is a logical step in the evolution of Nebraska's financial serv-
ices industry, in view of the present agricultural crisis, it does not go
far enough. Additionally, this Comment demonstrates that L.B. 452
would increase the supervisory burden on the Nebraska Department
of Banking and Finance, which is presently required by law to ex-
amine Nebraska banks and their bank holding company parents.12

L.B. 452

L.B. 452 is a regional, reciprocal interstate banking bill. It was
introduced in the Nebraska Unicameral during the 1985 legislative
session and advanced through the Committee on Banking, Insurance
and Commerce, 13 but it has not yet been enacted.14 L.B. 452 was pro-
posed in response to a growing realization that interstate banking has

7. Whitehead, Interstate Banking: Probability or Reality?, ECON. REV., March
1985, at 6 (published by Federal Reserve Bank of Atlanta).

8. See R. Jones, Interstate Banking: An Overview of State Actions, June 14, 1985
(unpublished report presented at National Conference of State Legislators).

9. See ALASKA STAT. § 6.05.235 (1978) (full-scale interstate banking); MASS. GEN.
LAWS ANN. ch. 167A, §§ 1-7 (West Supp. 1982) (regional, reciprocal interstate banking);
N.Y. BANKING LAW, ch. 417, § 142-b(1) (McKinney Supp. 1986) (full-scale, reciprocal
interstate banking); R.I. GEN. LAWS §§ 19-30-1 to -13 (Supp. 1985) (regional,
nonreciprocal interstate banking).

10. See CONN. GEN. STAT. ANN. §§ 36-552 to -563 (West Supp. 1985); MASS. GEN.
LAWS ANN. ch. 167A, §§ 1-7 (West Supp. 1984).

11. L.B. 452, Neb. Unicameral, 89th Leg., 1st Sess. (1985) (if passed, to amend
NEB. REV. STAT. §§ 8-902 to -903 (Reissue 1983)).

12. L.B. 653, 89th Leg., 1st Sess., § 1, 1984-85 Neb. Laws 1091, 1091 (codified at
NEB. REV. STAT. § 8-103 (Supp. 1985)).

13. L.B. 452, Hearings Before the Comm. on Banking, Commerce and Insurance,
Neb. Unicameral, 89th Leg., 1st Sess. 2 (Feb. 4, 1985) [hereinafter cited as Hearings].

14. 1 NEB. LEG. J., 89th Leg., 1st Sess. 665 (1985).
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become "a fact of life in Nebraska and across the nation."'15 It was
also proposed in response to a belief that full-scale interstate banking
is inevitable. 16 The sponsors of L.B. 452 anticipate that the bill will
help prepare Nebraska's financial system for full-scale interstate
banking by creating strong regional banks.17 The sponsors expect
that these regional banks will be able to compete with the large,
money-center banks, while remaining attuned to the financial needs
of the region.' 8

L.B. 452 provides for the acquisition of Nebraska banks by re-
gional, out-of-state bank holding companies. 19 A regional out-of-state
bank holding company is defined, in the bill, as a company which:

a) has its principal office located in one of the north-cen-
tral states,
b) has held for the previous three hundred sixty-five days,
more than fifty percent of the total deposits of all of its sub-
sidiaries in one or more of the north-central states, and
c) is not directly or indirectly controlled by another com-
pany which has not held for the previous three hundred
sixty-five days, more than fifty percent of the total deposits
of its bank subsidiaries in Nebraska or one of the north-cen-
tral states.20

The elaborate definition of a bank holding company is designed to
prevent "leapfrogging" of nonregional bank holding companies into
Nebraska. 21 "Leapfrogging" is a term which describes the acquisition
of a bank or bank holding company within a particular region, by a
bank or bank holding company not domiciled within the region, for
the sole purpose of expanding into another state within that region.22

This provision prevents, for example, a New York bank from acquir-
ing a South Dakota bank and then using that South Dakota holding
to expand into Nebraska.

Several provisions in the bill encourage the strengthening of re-
gional banks. First, the limitation on the number of subsidiaries that

15. Hearings, supra note 13, at 3 (statement of Sen. Pappas, introducing L.B. 452
for Sen. DeCamp, co-sponsor of L.B. 452).

16. Id. Senator Pappas stated that full-scale interstate banking is inevitable
within the next 10 years. Id.

17. Id.
18. Id.
19. L.B. 452, supra note 11, § 2, at 5-6. A bank holding company is defined in the

bill as any company which directly or indirectly owns or controls 25% or more of the
voting shares of each of two or more banks. Id. at 6.

20. Id. § 1, at 4. The north-central states include Wisconsin, Minnesota, North
Dakota, Montana, South Dakota, Wyoming, Colorado, Kansas, Iowa, and Missouri. Id.

21. Hearings, supra note 13, at 2.
22. National Ass'n of State Dev. Agencies Newsletter, Oct. 5, 1984, at 6.
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a bank holding company can have in Nebraska is removed. 23 Second,
the present eleven percent cap on total deposits held by these subsid-
iaries is increased to twenty percent. 24 The bill also permits the ac-
quisition of both federal and state banks,2 5 provided that these banks
have been chartered for five years or more. 26 L.B. 452 contains a reci-
procity provision.2 7 This provision permits interstate acquisition by a
regional bank holding company only if the state in which the bank
holding company is domiciled has authorized the acquisition or con-
trol of banks within that state by Nebraska financial institutions
under terms no more restrictive than those imposed by Nebraska
law.

28

BACKGROUND

HISTORY OF INTERSTATE BANKING

Until the Civil War, the business of banking had been almost ex-
clusively within the province of the individual states. 29 But, in 1863,
Congress enacted the National Currency Act,30 which established a
procedure for chartering banks by the federal government. 31 This
procedure remains in effect today.32 Because a charter may be ob-

23. See L.B. 452, supra note 11, § 2, at 6-7 (to amend NEB. REV. STAT. § 8-903
(Supp. 1985)). No out-of-state bank holding company is allowed to control more than
nine banks in Nebraska. NEB. REV. STAT. § 8-903 (Supp. 1985).

24. L.B. 452, supra note 11, § 2, at 6 (includes deposits held in savings and loans).
In 1985, the Nebraska Unicameral increased the cap on total deposits held by bank
holding company subsidiaries from 9 to 11%. L.B. 295, 88th Leg., 1st Spec. Sess., § 2,
1984-85 Neb. Laws 560, 564 (codified at NEB. REV. STAT. § 8-903 (Supp. 1985)).

25. L.B. 452, supra note 11, § 2, at 5-6. The term "bank" is defined as "any na-
tional bank doing business in the state or any bank which is chartered to conduct a
bank in this state as provided by sections 8-115 and 8-116." Id. § 1, at 2. This definition
tracks the present statutory definition. See NEB. REV. STAT. § 8-902(1) (Reissue 1983).

26. L.B. 452, supra note 11, § 2, at 7. This provision, regarding the number of
years, is the same as the present statute. See NEB. REV. STAT. § 8-903 (Supp. 1985).

27. L.B. 452, supra note 11, § 2, at 5 (to amend NEB. REV. STAT. § 8-903 (Supp.
1985)).

28. Id. § 2, at 5-6.
29. Ginsburg, Interstate Banking, 9 HOFSTRA L. REV. 1133, 1139-40 (1981). See

also McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 405 (1819). Prior to 1863, the only
federally chartered banks were the Bank of North America and the First and Second
Banks of the United States. Although these banks were established by an Act of Con-

gress, there was much disagreement concerning the issue of state sovereignty over
such banks. Ginsburg, supra, at 1139-40.

30. National Currency Act of 1863, ch. 58, 12 Stat. 665, repealed by and substan-
tially reenacted as part of National Bank Act of 1864, ch. 106, 13 Stat. 100 (codified as
amended at 12 U.S.C. §§ 21-42 (1982)).

31. Id. §§ 4-6, 12 Stat. at 666-67 (codified at 12 U.S.C. §§ 21-28 (1982)). This Act
was passed in response to the financial crisis brought on by the Civil War. It was be-
lieved that the Act would establish a national currency and would eliminate the con-
fusing array of state notes. Ginsburg, supra note 29, at 1140.

32. 12 U.S.C. §§ 21-42 (1982).
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tained on both the state and national levels, this country's banking
structure is known as a dual banking system.33

BRANCHING AUTHORITY

Prior to 1927, state banks had a competitive advantage over na-
tionally chartered banks. National banks were prohibited by the Na-
tional Bank Act of 1864 from opening branches in the states in which
they were domiciled.3 4 But in 1927, Congress enacted the McFadden
Act,35 which permitted branching by national banks, but only
"[w]ithin the limits of the city, town or village" in which the national
bank was located.3 6 The present Act, as amended in 1933,37 allows
national banks to branch, but only to the extent that the state banks
are so permitted by state law.38

Ironically, the 1933 amendment to the McFadden Act repre-
sented a liberalization of branch banking at the time.39 However, the
Act makes national bank branching contingent upon state law,40 and
thus, it actually limits the branching of both state- and nationally
chartered banks to the state in which they are domiciled.41 Even in-
trastate branching is contingent upon a state law's so allowing.42

BANK HOLDING COMPANIES

A bank holding company is similar to any parent company which
controls or owns shares in a subsidiary organization.43 Before 1956,

33. Ginsburg, supra note 29, at 1139. National banks are chartered by the comp-
troller of currency. 12 U.S.C. § 26 (1982). State banks are chartered through a state
banking commission or a similar organization. See, e.g., COLO. REV. STAT. § 11-3-109
(1973); NEB. REV. STAT. § 8-115.01 (Reissue 1983). The interplay between the charter-
ing bodies on these two levels plays a role in the control of arbitrary and unduly re-
strictive banking legislation. Because both state and federal agencies are able to grant
a charter, there is always the possibility that, if one will not grant a charter, the other
will. Ginsburg, supra note 29, at 1143.

34. Ginsburg, supra note 29, at 1152. The Act was interpreted by the early comp-
trollers to prohibit branching. Id.

35. Ch. 191, 44 Stat. 1224 (1927) (codified at 12 U.S.C. § 36 (1982)).
36. Empirical Research Project, Regional Banking-A Viable Alternative? An

Empirical Study, 9 J. CORP. L. 814, 815 (1984).
37. Banking Act of 1933, ch. 89, § 23, 48 Stat. 189, 190 (codified at 12 U.S.C. § 36

(1982)).
38. 12 U.S.C. § 36(3)(c) (1982).
39. U.S. DEP'T OF TREASURY, INTRODUCTION TO GEOGRAPHIC RESTRICTIONS ON

COMMERCIAL BANKING IN THE UNITED STATES, REPORT OF THE PRESIDENT 4 (1981).
40. 12 U.S.C. § 36(3)(c) (1982).
41. Whitehead & King, Introduction and Background to ECON. REV., Jan. 1985, at

4 (published by Federal Reserve Bank of Atlanta).
42. 12 U.S.C. § 36(3)(c)(2) (1982).
43. Empirical Research Project, supra note 36, at 825. A bank holding company

does not have to be a corporation. It may also be a "partnership, business trust, associ-
ation or similar organization." 12 U.S.C. § 1841(b) (1982). A bank holding company is
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bank holding companies were a means of circumventing the re-
straints imposed by state law and the McFadden Act. 44 By adopting
the bank holding company form of operation, individual banks could
be purchased in states where branching was prohibited.45

But in 1956, Congress ended the use of the bank holding com-
pany form as a method of circumventing banking restrictions by en-
acting the Bank Holding Company Act.46 Section (d) of the Act,4 7

known as the Douglas Amendment, prohibits multi-bank holding
companies from acquiring an interest in out-of-state banks, "unless
the acquisition of such shares or assets of a State bank by an out-of-
state Bank holding company is specifically authorized by the statute
laws of the State in which such bank is located, by language to that
effect and not merely by implication."48 In effect, this amendment
means that state law controls where banks and bank holding compa-
nies can conduct the business of banking.

EVOLUTION OF NEBRASKA BANKING LAW

Nebraska has traditionally been a unit banking state.49 Unit
banks are usually fairly small, independently owned banks.5 0 Until
1983, Nebraska law did not permit any interstate or intrastate expan-

presumed to have control of a bank or company if it "owns, controls, or has power to
vote 25 per centum or more of any class of voting securities of the bank or company."
Id. § 1841(a)(2)(A). However, the Federal Reserve Board may determine that the cor-
poration controls the bank regardless of the percentage owned. Id. § 1841(a)(2)(C).
There is also a presumption that if a bank holding company has control over 5% or less
of the voting stock of a bank, the corporation does not have control over the bank. Id.
§ 1841(a)(3).

44. Syron, The "New England Experiment" In Interstate Banking, NEW ENG.
ECON. REV., Mar.-Apr. 1984, at 7 (published by Federal Reserve Bank of Boston).

45. Ginsburg, supra note 29, at 1156. Contra S. HUBER, supra note 4, at
10.03[3][b]. Bank holding companies are not a subterfuge for the evasion of state
branching restrictions. Admittedly, while multi-bank holding companies achieve a re-
sult similar to branching, there are differences between a bank holding company sub-
sidiary and a branch. A bank holding company subsidiary is a "separate legal entity,
with its own capital and surplus and its own board of directors." Id.

46. Ch. 240, 70 Stat. 133 (1956) (codified at 12 U.S.C. §§ 1841-1850 (1982)). Until
1970, the Bank Holding Company Act only applied to multi-bank holding companies.
In 1970, the Act was amended to bring one-bank holding companies under the supervi-
sion of the Federal Reserve Board. Banking Holding Company Act Amendments, Pub.
L. No. 91-607, § 101, 84 Stat. 1760, 1760 (1970) (codified at 12 U.S.C. § 1841 (1982)).

47. Bank Holding Company Act, ch. 240, §§ 2-3, 70 Stat. 133, 135 (1956) (codified at
12 U.S.C. § 1842(d) (1982)).

48. Id.
49. Telephone interview with Debbie Kuhn, Public Information Officer, Nebraska

Department of Banking and Finance (Jan. 28, 1986). See also Son, The Farming Re-
gion That Would Diversify, A.B.A. BANKING J., Aug. 1982, at 96, 105.

50. Telephone interview with Debbie Kuhn, Public Information Officer, Nebraska
Department of Banking and Finance (Jan. 28, 1986).
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sion.5s But, in 1983, the Nebraska legislature enacted a new statute
allowing limited-purpose interstate banking.5 2 This statute allows a
bank holding company to acquire all of the stock of a Nebraska bank,
provided that the functions of the newly acquired bank are limited to
matters related to the making of loans instituted by credit cards and
other transaction cards.5 3

In 1985, the Nebraska legislature passed Legislative Bill 295
("L.B. 295"),54 which allows branching within the state of Ne-
braska.55 Under L.B. 295, branching can be accomplished by the ac-
quisition or merger of an existing bank in Nebraska. 56 After the
acquisition or merger, the acquired institution and its auxiliary of-
fices are converted to auxiliary offices of the acquiring bank.5 7 Most

recently, the Nebraska legislature passed Legislative Bill 653 ("L.B.
653").58 L.B. 653 requires the Nebraska Department of Banking and
Finance to examine all Nebraska banks and their bank holding com-
pany parents.59

DE FACTO INTERSTATE BANKING

Despite the provisions of the McFadden Act and the Douglas
Amendment, banks and bank holding companies today are legally en-
gaging in de facto interstate banking.60 Such de facto interstate
banking is present in almost every state.6 ' There are several differ-
ent types of de facto interstate banking, and every type is not found

51. NEB. REV. STAT. §§ 8-157, -903 (Reissue 1983) (prohibiting intrastate banking
and interstate banking, respectively).

52. Id. § 8-1512 (Cum. Supp. 1984) (formerly NEB. REV. STAT. § 8-905 (Reissue
1983)). The statute contains many restrictions: (1) the new bank is limited to one of-
fice; (2) it must have a minimum capital stock and paid-in surplus of $2,500,000; (3) it is
limited to accepting deposits only from affiliated banks not domiciled in Nebraska;
(4) it must employ 50 residents of Nebraska within a given year; and (5) the new bank
must be operated in a way that is not likely to attract customers away from other
banks. Id. § 8-1512(1).(5).

53. Id. § 8-1512(1).
54. L.B. 295, 88th Leg., 1st Spec. Sess., 1984-85 Neb. Laws 560 (amending NEB.

REV. STAT. §§ 8-157, -903 (Supp. 1984)).
55. Id. § 1, 1984-85 Neb. Laws at 561.
56. Id. Branching can be accomplished when the acquired bank has been

chartered for more than five years. Id. § 1(3) (codified at NEB. REV. STAT. § 8-157(3)
(Supp. 1985)).

57. Id.
58. L.B. 653, 89th Leg., 1st Sess., 1984-85 Neb. Laws 1091 (codified at NEB. REV.

STAT. § 8-103 (Supp. 1985)).
59. Id. § 1, 1984-85 Neb. Laws at 1091. This section states: "The director shall

have charge of and full supervision over the examination of banks and the enforce-
ment of compliance with the statutes by banks and their holding companies in their
business and functions, and shall constructively aid and assist banks in maintaining
proper banking standards and efficiency."

60. Whitehead, supra note 2, at 4.
61. Whitehead, supra note 7, at 18-19.

1986]



CREIGHTON LAW REVIEW

in each state.62

Grandfathered Bank Holding Companies

When Congress passed the Bank Holding Company Act in 1956,
it required bank holding companies to divest themselves of all shares
of out-of-state banks.63 However, it exempted from dissolution bank
shares acquired prior to May 9, 1956, by a bank holding company or
by any of its wholly owned subsidiaries. 64 Because it allows retention
of banks acquired prior to a certain date, this provision is known as a
grandfather clause. 65 As of December 31, 1983, there were thirty-two
domestic, grandfathered bank holding companies in the United
States. 66 These banks control 139 banks with 1,137 branches in
twenty-one states.67

Nonbanks

There are several ways a financial institution can extend its serv-
ices across state lines and still avoid interstate banking restrictions.
One way is to avoid being classified as a bank. A financial institution
falls into the definition of a bank only if it accepts demand deposits
and makes commercial loans. 68 By separating the demand deposit
and commercial lending functions, banks and bank holding compa-
nies currently circumvent interstate banking restrictions.69

Another method by which a bank holding company can establish
its presence across state lines is by acquiring or creating a nonbank
pursuant to section 4(c)8 of the Bank Holding Company Act.70 This
section provides that a bank holding company may acquire "shares of
any company the activities of which the Board after due notice and
opportunity for hearing has determined.., to be so closely related to
banking or managing or controlling banks as to be a proper incident

62. Id.
63. Ch. 240, 70 Stat. 133 (1956) (codified at 12 U.S.C. §§ 1841-1850 (1982)).
64. Id.
65. Whitehead, supra note 7, at 6. In some cases, it may be inequitable to require

an established organization to cease a particular activity. One way of dealing with the
situation is to allow them to continue to engage in the particular activity but to pro-
hibit expansion. Id.

66. Id. at 18.
67. Id.
68. Board of Governors v. Dimension Financial Corp., 106 S. Ct. 681, 683 (1986); 12

U.S.C. § 1841(6)(c) (1982).
69. Whitehead, supra note 2, at 9.
70. Bank Holding Company Act Amendments, Pub. L. No. 91-607, § 103(4), 85

Stat. 1763, 1764-65 (1970) (codified at 12 U.S.C. § 1843(c)(8) (1982)). Although codified
as § 1843(c)(8), the section is commonly referred to as § 4(c)(8). See, e.g., Whitehead,
supra note 7, at 8-9.
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thereto. '71 Section 4(c)8 subsidiaries are not banks; once established
though, they may open offices in most states.7 2 The Federal Reserve
Bank of Atlanta reports 5,500 section 4(c)8 subsidiaries in the United
States as of December, 1982. 7 3 These nonbank subsidiaries are per-
mitted, by rule or order, to extend credit, to service loans, to engage
in mortgage banking, to issue credit cards, to give investment and fi-
nancial advice, to sell travelers checks, to buy and sell gold and sil-
ver, and to appraise real estate.74

A physical presence may also be established in a state, other
than the state of domicile, through the creation of a loan production
office. 75 A loan production office is a "brick and mortar" office from
which salesmen are dispatched to call on potential customers and to
solicit business.7 6 The comptroller of currency has ruled that these
offices are not branches under the McFadden Act, "provided, [t]hat
the loans are approved and made at the main office or a branch
office."

'77

Yet, another way for a bank or bank holding company to enter
physically into a state is through an Edge Act corporation. 78  An
Edge Act corporation is a banking organization authorized by the
Federal Reserve Board to engage in international or foreign banking,
both domestically and offshore.79 Edge Act subsidiaries, which oper-
ate throughout the United States, are not subject to interstate bank-
ing restrictions.8 0 Edge Act subsidiaries enable major banks to
establish a commercial bank presence in many cities, while giving re-
gional banks access to locations important for servicing their custom-
ers' international needs. 8 ' An Edge Act corporation may issue letters
of credit, create bankers' acceptances, accept domestic deposits linked
to payments for international transactions, accept deposits from for-
eign sources, and make loans to finance imports and exports.8 2

There were 143 Edge Act subsidiaries in the United States as of Octo-

71. 12 U.S.C. § 1843(c)(8) (1970).
72. Whitehead, supra note 7, at 9.
73. Id. at 19.
74. 12 C.F.R. § 225.25(b)(1)-(18) (1985).
75. Ginsburg, supra note 29, at 1186.
76. Id.
77. 12 C.F.R. § 7.7380 (1985).
78. Edge Act of 1919, ch. 198, 41 Stat. 378, amended by Act of Feb. 27, 1921, ch. 73,

41 Stat. 1145 (codified at 12 U.S.C. §§ 511-632 (1982)).
79. 12 U.S.C. § 611(a) (1982).
80. Fraser, Structural and Competitive Implications of Interstate Banking, J.

CORP. L. 643, 648-49 (1984). However, the Federal Reserve Board has the authority to
issue rules and regulations controlling the activities of Edge Act corporations. 12
U.S.C. § 611(a) (1982).

81. Ginsburg, supra note 29, at 1193-94.
82. 12 U.S.C. § 615 (1982). See also Ginsburg, supra note 29, at 1191-92.
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ber, 1982.83
In response to the increased number of nonbanks, the Federal

Reserve Board, in 1984, promulgated rules providing that nonbanks
offering the functional equivalent of traditional banking would there-
after be regulated as banks.8 4 To accomplish this goal, the Board
amended its definition of a bank as found in Regulation Y.8 5 First,
the Board defined "demand deposit" to include deposits into accounts
such as NOW accounts, which are, "as a matter of practice," payable
on demand.8 6 Second, the Board defined the "making of a commer-
cial loan" as "any loan other than a loan to an individual for per-
sonal, family, household, or charitable purposes. '8 7

Early in 1986, however, the United States Supreme Court held
that Regulation Y was an impermissible expansion of the Federal Re-
serve Board's jurisdiction.88 The Court stated that, because nonbanks
do not fall under the definition of "bank" as set out in the Bank
Holding Company Act,8 9 they are exempt from the regulations under
that Act, including the bar on interstate ownership of such institu-
tions.90 The Court observed that, while there was "much to be said
for regulating financial institutions that are the functional
equivalents of banks . . . that is a problem for Congress . . . to ad-
dress."91 Thus, it appears that unless Congress passes a statute per-
mitting the Federal Reserve Board to regulate these institutions,
nonbanks will be able to continue to use the previously discussed
methods to avoid being classified as banks.

Deregulation of Savings and Loans

The early 1980's brought the passage of two laws which increased
the competition between commercial banks and savings and loan as-
sociations. In 1980, Congress passed the Depository Institutions De-
regulation and Monetary Control Act.92 Two years later, Congress

83. Whitehead, supra note 7, at 19.
84. 49 Fed. Reg. 794, 818 (1984) (codified at 12 C.F.R. §§ 225.1(b), 225.2(a)(1)(A)-

(B), 225.21(a) (1985)).
85. 12 C.F.R. § 225 (1985). Regulation Y is the regulation which implements the

Bank Holding Company Act of 1956, codified as amended at 12 U.S.C. §§ 1841-1850, and
the change in the Bank Control Act of 1978, codified at 12 U.S.C. § 1817(j). Id.

86. Id. § 225.2(a)(1)(A).
87. Id. § 225.2(a)(1)(B).
88. Board of Governors v. Dimension Financial Corp., 106 S. Ct. 681, 689 (1986).
89. See note 3 supra.
90. Dimension Financial Corp., 106 S. Ct. at 683.
91. Id. at 689.
92. Pub. L. No. 96-221, 94 Stat. 132 (1980) (codified in scattered sections of 12

U.S.C. & 15 U.S.C.).
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enacted the Garn-St. Germain Depository Institutions Act.9 3 These
two Acts expand the functions of savings and loans, thus enabling
them to gain a share of the market traditionally held by commercial
banks.94 These Acts permit savings and loan associations to offer
NOW accounts, which are, in effect, checking accounts that draw in-
terest.95 The Garn-St. Germain Act also authorizes interstate acquisi-
tions of failing and closed savings and loan associations.96 These two
new functions, coupled with an already broadened intrastate-expan-
sion authority, have made savings and loan associations real competi-
tors with commercial banks.97

Financial Conglomerates

The activities of four financial conglomerates, Merrill Lynch,
Sears Roebuck, American Express, and Citicorp are good examples of
the range and depth of de facto interstate banking. Merrill Lynch, a
retail stock brokerage firm, developed a specialized type of brokerage
account called the Cash Management Account ("CMA"). 98 The CMA
combines a securities account, a money market fund, a VISA debit
card, and a checking account or access to liquidity through a credit
card.99 Money is deposited in the account with interest paid as
earned.10 0 Withdrawals and some types of loans may be made, and
checks may be written on the account.10 1 A corporation having a
CMA may receive payments from customers in banks throughout the
country.' 0 2 The balances in these accounts are transferred by wire to
the main account every day.10 3 The main bank then receives, aggre-
gates, and invests these funds on behalf of the depositor.'0 4

The Chicago-based Sears Roebuck sells loans, money market

93. Pub. L. No. 97-320, 96 Stat. 1469 (1982) (codified in scattered sections of 12
U.S.C.).

94. Id. §§ 311-335, 96 Stat. at 1496-1504; Depository Institutions Deregulation and
Monetary Control Act, Pub. L. No. 96-221, §§ 401-409, 94 Stat. at 151-60 (codified at 12
U.S.C. §§ 1425a, 1464 (1982)).

95. Garn-St. Germain Depository Institutions Act, Pub. L. No. 97-320, § 706, 96
Stat. at 1540 (codified at 12 U.S.C. § 1832(a) (1982)); Depository Institutions Deregula-
tion and Monetary Control Act, Pub. L. No. 96-221, § 303(a)(1), 94 Stat. at 146 (codified
at 12 U.S.C. § 1832(a) (1982)).

96. Garn-St. Germain Depository Institutions Act, Pub. L. No. 97-320, § 111, 96
Stat. at 1469-71 (codified at 12 U.S.C. § 1823(c) (1982)).

97. Empirical Research Project, supra note 36, at 830.,
98. Gart, The Financial Conglomerates, ECON. REV., May 1983, at 21 (published by

Federal Reserve Bank of Atlanta).
99. Id.

100. Empirical Research Project, supra note 36, at 830.
101. Id.
102. Ginsburg, supra note 29, at 1188.
103. Id.
104. Id.
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funds, stocks, and other financial investments across state lines.10 5

Sears also has twenty-five million credit card holders.10 6 The com-
pany is also considering the establishment of a nationwide system of
automated teller machines. 10 7

The American Express conglomerate is well known for its credit
card business and its travel services.'0 8 In addition, American Ex-
press also can reach consumers through its more than 4000 brokers in
its Shearson system.10 9 Additionally, the company is preparing to in-
troduce a computerized cash management system called a Financial
Management Account ("FMA"). 110 This system would permit credit
card and checking account withdrawals from an investment
account."'

Citicorp, a New York-based bank holding company, 112 has also
extended its market nationwide. Citicorp has hundreds of lending of-
fices across the country.113 It also has savings and loan associations
in Florida, Illinois, and California, which allow it to take deposits on
an interstate basis.1 4

Other Forms of De Facto Interstate Banking

The use of bank credit cards greatly facilitates the interstate ex-
pansion of consumer credit. 1 5 The two most popular bank credit
cards are Mastercard and Visa."16 There are an estimated thirty-five
million of these bank cards outstanding today.1 1 7 Through the use of
these cards, a customer can obtain an unsecured loan from either a
local or out-of-state bank.118

Many banks have opened or plan to open interstate networks of
shared, automated teller machines ("ATM's"). 119 Using ATM's, cus-
tomers of a particular bank are able to withdraw cash, transfer sums,

105. Gart, supra note 98, at 22.
106. Id.
107. Id. The automated teller machines ("ATM's") would allow customers to with-

draw money, to deposit money, to take out small personal loans, and to make mer-
chandise, mortgage, insurance, or stock payments. Id.

108. Id.
109. Id. American Express has integrated the securities firm of Shearson Loeb

Rhoades, Inc. into its financial conglomerate. Id.
110. Id. at 23.
111. Id.
112. Whitehead, supra note 2, at 5.
113. Empirical Research Project, supra note 36, at 832.
114. Id.
115. Ginsburg, supra note 29, at 1194.
116. Id. at 1194 n.282.
117. Id. at 1194.
118. Id. at 1194-95.
119. Id. at 1199.
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and make loan payments. 120 A customer may also make deposits in a
state where his bank is located.121

De Facto Interstate Banking in Nebraska

Nebraska has its share of de facto interstate banking. As of De-
cember, 1983, there were two subsidiaries created under section 4(c)8
of the Bank Holding Company Act in the state. 122 These subsidiaries
were established by nonbank subsidiaries of Nebraska-based holding
companies. 12 3 There were also, as of December, 1983, twenty-eight
offices of section 4(c)8 subsidiaries controlled by holding companies
not domiciled in Nebraska. 124

Nebraska has one grandfathered bank holding company-the
Minnesota-based Norwest Bank.125 Norwest has six bank subsidiaries
in Nebraska. 126 The company also has two loan production offices in
Nebraska.

127

Nebraska has recently felt the presence of the financial conglom-
erate, Citicorp. In 1984, Citicorp opened a service center in
Omaha. 128 The service center provides sales and marketing services
for potential customers of Citibank, assists customers in the opening
of financial accounts, aids in the collection of credit card debts, and
provides general information about Citibank.129

In June, 1985, the Nebraska Department of Banking and Finance
approved the application of Nebraska's first limited-purpose bank-
Commerce Bancshares, Inc. 130 Commerce is a nationally chartered
financial institution with its home base in Kansas City, Missouri. 131

Commerce is a provider of credit cards and credit card services. 132

120. Id. at 1200.
121. Id. If deposits were accepted in a state other than where their own bank is

located, the ATM's could be labeled as branches for McFadden Act purposes and, thus,
prohibited. Id See also Independent Bankers Ass'n of America v. Smith, 534 F.2d 921,
941 (D.C. Cir.) (unshared ATM held to be a branch under the McFadden Act), cert.
denied, 429 U.S. 862 (1976).

122. Whitehead, supra note 7, at 11.
123. Id.
124. Id.
125. Interview with Roger Hirsch, Legal Counsel, Nebraska Department of Bank-

ing and Finance, in Lincoln, Nebraska (Oct. 11, 1985).
126. Id.
127. Whitehead, supra note 7, at 19.
128. Citicorp's entry did not go unchallenged. Several Nebraska banks brought the

matter before the Nebraska Department of Banking and Finance. See In re of Citicorp
Credit Services, Inc., Findings of Fact-Conclusions of Law and Order, Before the Ne-
braska Department of Banking and Finance (Dec. 31, 1984).

129. Id. at 2.
130. In re Commerce Bancshares, Inc., Order of Approval, Before the Nebraska

Department of Banking and Finance (June 7, 1985).
131. Id.
132. Id.
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NEBRASKA'S FINANCIAL CRISIS

The presence of de facto interstate banking is not the only mat-
ter which impacts on Nebraska's banking system. The economy of
the state also affects the health of the banking industry.133 Thus, in
order to understand the need to change Nebraska's banking struc-
ture, it is important to have some idea of the health of the agricul-
tural economy.

The seven-state region 34 in the upper Midwest accounts for
more than twenty percent of the nation's cash, farm-marketing re-
ceipts.135 The health of the agricultural economy in general is a
fairly accurate indicator of the condition of Nebraska's economy at
any given time.136 Until the late 1970's, the farm economy was rela-
tively stable.' 3 7 The economic stability was a result of the ample sup-
ply of low-cost money to agricultural borrowers. 138 The high rate of
inflation during this time inflated land values, and, as a result, farm-
ers had valuable collateral to use as security for bank loans. 139

The present decline in the agricultural economy began in 1979
with the sharp, upward increase in interest rates. 140 As interest rates
soared, land values declined, and loans became undersecured. 14 1

Since that time, many other factors, including a decline in United
States grain exports, excessive debt build up, and weather problems,
have contributed to the sagging economy. 142 Today, the total debt in
Nebraska is an estimated $9.6 billion with total equity at $18.1 bil-
lion. 143 Nebraska agricultural assets presently are worth only forty-
two cents on the dollar. 44

The ability of the farmer to survive these rough times depends in
large part on the extent of his indebtedness and his management ca-
pabilities.145 Historically, one-third of Nebraska farmers have oper-

133. Son, supra note 49, at 102. In particular, the weak farm economy affects loan
repayment rates. Id.

134. Id. at 96. The upper Midwest region consists of Montana, North Dakota,
South Dakota, Nebraska, Minnesota, Iowa, and Wisconsin. Id.

135. Id. at 98-99.
136. Id.
137. Id.
138. Id.
139. Debts as High as an Elephant's Eye, 293 ECONOMIST, Nov. 3, 1984, at 93.
140. Son, supra note 49, at 99.
141. Debts as High as an Elephant's Eye, supra note 139, at 93-94.
142. B. JOHNSON, THE FINANCIAL CONDITION OF NEBRASKA'S FARMING SECTOR-

MID-YEAR 1985, at 9 (Dep't of Agricultural Economics Staff Paper, U. of Neb.-Lincoln,
No. 8, 1985).

143. Id. at 1.
144. Id. at 3.
145. Son, supra note 49, at 101-02.
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ated with no debt.1 4 6 Today, thirty percent of Nebraska farmers
operate debt-free. 1 47  However, thirty-seven percent of Nebraska
farmers are operating with dangerously high levels of debt, forty per-
cent and higher; unfortunately, this group owes three-fourths of the
total agricultural debt in Nebraska. 148

The large number of bank failures in Nebraska in the past two
years provides ample evidence of this grim financial situation. Since
1983, there have been twenty bank failures in Nebraska.149 Of the
twenty banks which have failed since that time, nineteen were agri-
cultural banks.150 The financial deterioration seen in Nebraska is
found in most of the North-Central states.151 It is predicted that this
economic crisis could take well into the next decade to run its
course.

15 2

REGIONAL INTERSTATE BANKING LEGISLATION

In 1982, the State of Massachusetts passed a regional, reciprocal
interstate banking law.153 While Massachusetts was not the first
state to allow interstate expansion, 1 54 it was the first state to allow
such expansion subject to a regional restriction. 5 5 The Massachu-
setts law allows expansion into the state by any bank or bank holding
company domiciled in a state within the New England region.15 6

In 1983, Connecticut and Rhode Island followed Massachusetts'.
lead by enacting regional interstate banking laws. 157 The region in
both the Connecticut and Rhode Island statutes is New England.158

146. Johnson, supra note 142, at 3.
147. Id. at 4.
148. Id. at 6.
149. Neb. Dep't of Banking and Finance, Bank Closings and Dispositions (informa-

tion provided by Debbie Kuhn, Public Information Officer, Jan. 31, 1986). See also
Futterman, Managers Share Bank-Failure Blame, Omaha World Herald, Aug. 11, 1985,
at 1-M, col. 3.

150. Telephone interview with Debbie Kuhn, Public Information Officer, Nebraska
Department of Banking and Finance (Jan. 28, 1986) (defining "agricultural bank" as a
bank which made primarily agricultural loans).

151. Johnson, supra note 142, at 7.
152. Id. at 9.
153. MAss. GEN. LAWS ANN. ch. 167A, §§ 1-7 (West Supp. 1984).
154. Maine was the first state to pass an interstate state banking bill. See ME. REV.

STAT. ANN. tit. 9-B, § 1013 (1980). In 1984, the reciprocity provision which was part of
the original 1975 Maine bill was dropped. ME. REV. STAT. ANN. tit. 9-B, § 1013 (Supp.
1985). See also Syron, supra note 44, at 10.

155. Northeast Bancorp, Inc. v. Board of Governors, 105 S. Ct. 2545, 2548-49 (1985).
156. MAss. GEN. LAWS ANN. ch. 167A, § 2 (West Supp. 1984). Expansion, however,

is only allowed if the particular New England state permits expansion into it by a Mas-
sachusetts financial institution, so as to establish reciprocity. Id.

157. CONN. GEN. STAT. ANN. §§ 36-552 to -563 (West Supp. 1985); R.I. GEN. LAWS
§§ 19-30-1 to -13 (Cum. Supp. 1985).

158. CONN. GEN. STAT. ANN. § 552(i) (West Supp. 1985); R.I. GEN. LAws § 19-30-1(g)
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Both statutes include a regional reciprority provision,159 and Rhode
Island's statute also contains a national "trigger clause.' 60 If this
trigger clause remains part of the Rhode Island law, in 1987 its bor-
ders will be open to bank and bank holding companies from all fifty
states.161 The Connecticut and Rhode Island statutes differ from
Massachusetts law in that both allow expansion into the states only
through a bank holding company acquisition.162

Regional Division of the United States

Before the advantages and disadvantages of regional interstate
banking are advanced, two preliminary concerns should be addressed:
first, whether the federal government or the states should make the
division decisions; and, second, how the divisions should be drawn.
Thus far, it appears that Congress is willing to leave the responsibil-
ity of dividing the country into regions to the states.163

Twenty-one states have adopted legislation allowing interstate
banking at some level.1 64 Some definite geographic regions are taking
shape as a result of the legislation enacted in the individual states.
Banking regions are springing up in the Southeast, 165 in the West,16 6

and in the Northeast. 67 By contrast, states in the Mid-Atlantic re-
gion have done little to alter their banking structure. 68 The mid-
western states also are slow in changing their present banking
structure.

169

(Cum. Supp. 1985). The New England region consists of Connecticut, Maine, Massa-
chusetts, New Hampshire, Rhode Island, and Vermont. CONN. GEN. STAT. ANN.
§ 552(i) (West Supp. 1985); R.I. GEN. LAWS § 19-30-1(g) (Cum. Supp. 1985).

159. CONN. GEN. STAT. ANN. § 36-554 (West Supp. 1985); R.I. GEN. LAWS § 19-30-
2(a)(i) (Cum. Supp. 1985).

160. R.I. GEN. LAWS § 19-30-1(c) (Cum. Supp. 1985).
161. Id.
162. Syron, supra note 44, at 10 n.13.
163. Dunnan, Wild World of Interstate Banking, 71 A.B.A. J., Nov. 1985, at 54, 57.
164. National Ass'n of State Dev. Agencies Newsletter, supra note 22, at 6.
165. Id. at 7. Georgia, Florida, South Carolina and North Carolina have approved

regional, reciprocal interstate banking laws. Id. at 7-8.
166. Id. at 8. Alaska and Washington allow nationwide interstate banking. Oregon

allows unconditional regional banking. Idaho and Utah allow regional, reciprocal in-
terstate banking. R. Jones, supra note 8.

167. National Ass'n of State Dev. Agencies Newsletter, supra note 22, at 6-7. Mas-
sachusetts, Rhode Island, and Connecticut form the Northeast region. Id.

168. Id. at 8. The Mid-Atlantic region consists of New Jersey, Delaware, Maryland,
Pennsylvania, Virginia, New York and the District of Columbia. However, only New
York has passed legislation. Id. See N.Y. BANKING LAW § 142-b(1) (McKinney Supp.
1986) (full-scale, reciprocal interstate banking).

169. Dunnan, supra note 163, at 9. The states in this region include Missouri, Iowa,
Nebraska, Kansas, Wisconsin, Minnesota, and South Dakota. None of these states
have passed either regional or full-scale interstate banking legislation. South Dakota
and Nebraska do allow limited-purpose interstate banking. Id.
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Although the states have clearly taken the lead in dividing the
country into banking regions, it is argued that they should not have
the final word.170 It is feared that the leaving of the responsibility of
division to the states may result in regions which discriminate against
states with large, money-center banks.171 Because of possible state
prejudice, a federal determination of regions may create a more uni-
form banking system.172 But because Congress seems unwilling to
accept this responsibility, it appears that the states will remain the
primary implementors of regional interstate banking.173

No matter who divides the country into banking regions, the
problem of how to make the divisions remains. The Chairman of the
Federal Reserve Board, Paul Volcker, suggested that regional inter-
state banking may tend to "Balkanize" banking and to create re-
gional concentration. 174 Chairman Volcker also noted that regional
arrangements may bifurcate metropolitan areas.175 Thus, two contig-
uous states may become members of two different banking re-
gions. 176 Chairman Volcker suggested that these weaknesses may be
ameliorated if states entering into regional arrangements were re-
quired after a certain number of years to open their borders to banks
and bank holding companies from all fifty states.177

Economic regions may be another method of regional division.178

Since many contiguous states share the same or a similar economic
base, regional banking would allow the economic needs of the region
to be met.179 However, it is feared that, because some states are in a
more strategic geographic location than others, the banks in these
states would have an advantage in the number of states in which they
would be permitted to expand.1 80

Constitutionality of Regional Interstate Banking

The constitutionality of regional interstate banking was recently
upheld by the United States Supreme Court in Northeast Bancorp,

170. Tese, The Big Chill: Wy Regional Reciprocity Arrangements Freeze Out New
York, in 4 ANN. REV. BANKING L. 175, 175-76 (1985).

171. Id.
172. Empirical Research Project, supra note 36, at 849.
173. Jones, supra note 8.
174. Hearings Before the Subcomm. on Financial Institutions Supervision, Regula-

tion and Insurance, House Comm. on Banking, Fin. and Urban Affairs, 99th Cong.,
1st Sess. 18 (1985) (statement of Paul A. Volcker, Chairman, Board of Governors of the
Federal Reserve System) [hereinafter cited as Hearings].

175. Id.
176. Id. at 18.
177. Id. at 19.
178. Empirical Research Project, supra note 36, at 8-9.
179. Id.
180. Id. (pointing out that some states have more border states than others).

19861



CREIGHTON LAW REVIEW

Inc. v. Board of Governors.'8 The Federal Reserve Board had ap-
proved the applications of three bank holding companies to acquire
banks or bank holding companies in New England states other than
the states in which the bank holding companies were domiciled.1 8 2

The regional interstate banking statutes in Massachusetts and Con-
necticut made such acquisitions feasible.18 3

Northeast Bancorp opposed the acquisitions before the Federal
Reserve Board.18 4 After the Board approved the applications, North-
east brought suit, alleging that such acquisitions violated the compact
and commerce clauses. s8 5  The Supreme Court, with Justice
O'Connor concurring, unanimously upheld the constitutionality of
the challenged regional interstate banking arrangement.1 8 6 In ad-
dressing the alleged violation of the Bank Holding Company Act, the
Court noted that the Douglas Amendment plainly permits a state to
allow full-scale interstate banking.1 8 7 Further, the Court noted that
the Act does not expressly prohibit a state from allowing anything
less than full-scale interstate banking such as regional interstate
banking.18 8 In other words, the Act does not expressly leave the
state with the alternative of either keeping the federal ban on inter-
state banking in place or lifting it entirely. 8 9

Armed with this interpretation of the Bank Holding Company
Act, the Court rejected Northeast's arguments that such arrange-
ments violate the commerce clause.190 The Court stated that, be-
cause Congress had expressly authorized such state actions in the
Bank Holding Company Act, such a regional arrangement was invul-
nerable to constitutional attack.191 The Court also rejected North-
east's argument that the Massachusetts and Connecticut statutes
were compacts which violated the compact clause because several of
the classic indicia of compacts were missing.192 The Court further

181. 105 S. Ct. 2545, 2556 (1985).
182. Id. at 2547-48. The three banks were Bank of New England Corp., Hartford

National Corp., and Bank of Boston Corp. Id. at 2547.
183. Id. at 2549.
184. Id. at 2547.
185. Id. at 2547-48. Northeast contended that the regional restriction in the Massa-

chusetts and Connecticut statutes burdened commerce from outside the region in vio-
lation of the commerce clause-article I, § 8, clause 3 of the United States
Constitution. Northeast also alleged that the two statutes constituted a compact to ex-
clude non-New England banks in violation of the compact clause--article I, § 10, clause
3 of the United States Constitution. Id. at 2548.

186. Northeast Bancorp, Inc., 105 S. Ct. at 2556.
187. Id. at 2551.
188. Id.
189. Id.
190. Id. at 2554.
191. Id.
192. Id. There is no joint organization established to regulate regional activity;
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noted that even assuming these statutes constituted a compact, they
did not violate the compact clause because they did not enhance the
political power of the New England states at the expense of other
states, or federal law.' 9 3

Congressional Reaction

Shortly after the Northeast opinion was handed down in June,
1985, it was applauded in a Washington Post editorial because it
"passed the responsibility [for interstate banking] back to Congress-
where it belongs.' 94 This comment implies that Congress has been
dodging its responsibilities in the area of interstate banking. How-
ever, congressional action demonstrates this implication is not en-
tirely true.

The widespread existence of de facto interstate banking and the
states' responses to it prompted Congress to act in 1978. Congress di-
rected President Carter to study interstate banking and to report on
whether the federal law should be changed. 195 The Report of the
President was submitted by the Department of Treasury in January,
1981.196 The report listed five main areas of concern: (1) concentra-
tion of resources; (2) level and quality of service to the community;
(3) viability of smaller banks; (4) safety and stability of the banking
system; and (5) division of supervisory responsibilities. 197 Although
the report discussed interstate banking in general, this Comment dis-
cusses those concerns in relation to regional interstate banking.

CONCENTRATION OF RESOURCES

The primary concern surrounding interstate banking is the possi-
bility of increased concentration in some markets. 198 Increased con-
centration means that the number of competitors in a market is
reduced, and, as a result, the competition in an area decreases. 199

The concern is that, when competition decreases, banks will behave

neither statute is conditioned on action by the other states; each state is free to modify
or repeal its law; and, neither the Massachusetts nor the Connecticut statutes require a
reciprocation of the regional limitation. Id.

193. Id. at 2555.
194. Constitutional, But Unwise, Washington Post, June 12, 1985, at A24, col. 1.
195. International Banking Act of 1978, Pub. L. No. 95-369, § 14, 92 Stat. 625, 625

(codified at 12 U.S.C. § 36 (1982)). See also Ginsburg, supra note 29, at 1230.
196. U.S. DEP'T OF TREASURY, supra note 39, at 12-17.
197. Id.
198. Id. at 13. Concentration refers to the extent to which total assets are con-

trolled by the largest firms in the industry. Empirical Research Project, supra note 36,
at 840 n.269.

199. Fraser, supra note 80, at 651. One theory postulates that as the number of
competing banks that have multi-office links expand, the degree of concentration will
increase. This theory is known as the linked oligopoly thesis. Id. at 652.
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as monopolists.20 0 Because monopolists are not troubled with compe-
tition, the quality of their services may decrease. 20 1 The Report of
the President recognized that, while existing restraints on geographi-
cal expansion create arbitrary and artificial barriers to entry which
have an anti-competitive effect, relaxation of those restraints could
lead to increased concentration in some markets.20 2 However, the
Report of the President noted that any negative competitive effects
would be outweighed by the new entry potential. 20 3

While there remains some disagreement about the extent of con-

centration that would occur if some form of interstate banking is al-
lowed, a strong consensus exists that some degree of concentration
will occur.20 4 Regional banking will produce some concentration on
the local20 5 and regional levels, 20 6 but arguably, it will have a decon-
centrating effect on the national level.20 7 The regional banks will be
strong competition on the national level for national banks.208

Method of Entry

There are three main methods of establishing a physical pres-
ence in a state: (1) de novo entry (establishment of a new bank in
the market); (2) entry by acquisition (purchase of an existing bank
within a state); and (3) interstate branching.20 9 One commentator
suggested that the method of entry allowed will play a role in the de-
gree of concentration.

2 10

The first method, de novo entry, will raise the number of com-

petitors in a market, thus increasing competition.2 1' Even though it
has procompetitive effects, this method requires a great deal of time
and expense to gain a market share.2 12 The procompetitive effects,
therefore, may be delayed. 213

The second method, entry by acquisition, will not add to the
number of competitors in a market place because the acquiring bank

200. Id. However, the intermarket contact may have the converse effect and, in
fact, heighten competition. Id.

201. Empirical Research Project, supra note 36, at 838.
202. U.S. DEP'T OF TREASURY, supra note 39, at 12-13.
203. Id. at 13.
204. Fraser, supra note 80, at 651.
205. Savage & Solomon, Branch Banking. The Competitive Issues, 11 J. BANK RE-

SEARCH 110, 115 (1980).
206. Frieder, supra note 5, at 693.
207. Id.
208. Id.
209. Empirical Research Project, supra note 36, at 851-53.
210. Savage & Solomon, supra note 205, at 114.
211. Empirical Research Project, supra note 36, at 851.
212. Ginsburg, supra note 29, at 1344.
213. Id.
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would merely take the place of the acquired bank.214 This entry by
acquisition will not increase concentration, 215 but an acquiring bank
will probably be more aggressive than a de novo bank and more capa-
ble of financing the cost of competition. 216

The impact of interstate branching, the third method, on concen-
tration levels within a state will vary depending on the state's cur-
rent intrastate branching law.2 17  No matter what the state's
intrastate branching law is, it must be remembered that the cost of
establishing a new branch is lower than the cost of establishing a new
bank.2 18 Thus, for banks desiring to expand, branching will be a
more economically effective method of reducing concentration.2 1 9

LEVEL AND QUALITY OF SERVICES

Another concern addressed in the Report of the President is a
potential decrease in the level and quality of customer service.220 A
number of issues fall under this category. One concern is that, if big
banks are allowed to acquire smaller banks, the remaining institu-
tions will be less sensitive to the financial needs of the local commu-
nity.221 The suggestion is that smaller banks are more likely to rely
on a more balanced, long-range view of a customer's ultimate suc-
cess. 222 Larger banks will place a premium on short-term success
and, because of this, will be less likely to give a struggling farmer or
a small business breathing room when times are hard.223 It is feared
that there will be a rapid turnover of managers of these large banks
as they move up the corporate ladder, and, as a result, no manager
will take the time to explore the needs of the community. 224

214. Id.
215. Id.
216. Id. at 1345.
217. Savage & Solomon, supra note 205, at 114. In a state that allows intrastate

branching, the level of concentration is usually high, and there are few competitors.
The presence of new competitors in the market via interstate branching deconcen-
trates the market. However, if interstate branching is allowed only by merger or ac-
quisition, the number of new competitors in the market stays the same, and
concentration is not reduced. States that do not allow branching within the state usu-
ally have low concentrations. If large institutions were allowed to acquire the unit
banks within the states, concentration levels would increase. If acquiring banks were
only allowed to use the acquired banks as unit banks, concentration would be reduced.
Id. at 114-15.

218. Ginsburg, supra note 29, at 1344.
219. Id.
220. U.S. DEP'T OF TREASURY, GEOGRAPHIC RESTRICTIONS ON COMMERCIAL BANK-

ING IN THE UNITED STATES, THE REPORT OF THE PRESIDENT 20-21 (1981).
221. Id. at 138.
222. Hearings, supra note 174, at 8 (statement of Alan Fox, Legislative Represen-

tative, Consumer Federation of America).
223. Id.
224. Id.
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On the other hand, the argument that a larger interstate bank
will be less sensitive to the needs of the community ignores the fact
that a bank moves into an area because it wants to be there.225 It lo-

cates in an area where it sees prospects for growth and profit; thus, it
will do all it can to become successful.2 26 Insensitivity to the needs of
a local community can harm the bank's chances of success; the bank
can avoid this problem if it retains local personnel and observes local
customs.227 If a bank does not take care to provide consistent and
customized service, local residents may patronize other local unit
banks.

228

Additionally, the introduction of larger banks into a community
will make available a wider range of services. 229 The Report of the
President noted that banking services to the community would be en-
hanced through the liberalization of banking laws.230 Interstate
branching would increase the number of banking facilities in an
area.231 Similarly, a new bank, acquired by an out-of-state bank hold-
ing company, or one that merged with an out-of-state bank or bank
holding company, will offer a wider range of services.232 One study
concludes that every bank merger results in an average increase of
five new services. 233 However, because unit banks are free from the
costs of maintaining a branching network, they may be able to pro-
vide services at a lower cost. 2 34

Another concern is that larger banks may not be as willing to ex-
tend credit to members of a community. 235 The fear is that the large,
acquiring banks would siphon the money from local communities and
not return the money to the communities through credit exten-
sions.236 However, the Report of the President stated that no evi-
dence supports the concern that credit to consumers would

225. DeWitt, Why Banks Need Interstate Banking, 167 BANKERS MAG., Nov.-Dec.
1984, at 22.

226. Id.
227. Fant, Small Banks' Strengths and Weaknesses, ECON. REV., Jan. 1985, at 30-31

(published by Federal Reserve Bank of Atlanta).
228. Id.
229. U.S. DEP'T OF TREASURY, supra note 39, at 14.
230. Id. at 15.
231. Gilbert, Longbrake, & Longbrake, The Effects of Branching by Financial In-

stitutions on Competitive, Productive Efficiency & Stability: An Examination of the
Evidence, 4 J. BANK RESEARCH 154, 158 (1973).

232. McCall, The Impact of Bank Structure on Bank Service to Local Communi-
ties, 11 J. BANK RESEARCH 101, 104 (1980).

233. Id.
234. Savage & Solomon, supra note 205, at 118. A wide variety of services may not

be important to individuals in a small town. McCall, supra note 232, at 104.

235. U.S. DEP'T OF TREASURY, supra note 220, at 14.
236. Empirical Research Project, supra note 36, at 836-37.

[Vol. 19



INTERSTATE BANKING

decrease. 237 In fact, the report noted that interstate banks are more
likely than not to transfer funds to rural areas as dictated by need. 238

One commentator has stated that, because larger banks usually have
higher lending limits and deposit ratios than smaller banks, the avail-
ability of credit to the consumer is usually greater.239 In addition, the
diversification of the bank's loan portfolios would provide a more sta-
ble base on which to make these loans. 240 Yet another study found
that multi-office banks use greater proportions of their resources for
loans than unit banks.241 Further, there is little or no evidence to
suggest that multi-office banking institutions discriminate against
any particular class of borrowers.242

There are also safeguards such as the Community Reinvestment
Act of 1977243 to control the siphoning of money out of communi-
ties.244 This Act requires regulated financial institutions to show that
their facilities serve the "convenience and needs of the communities
in which they are chartered. '245 The Act further provides that regu-
lated financial institutions "meet the credit needs of the local com-
munities in which they are chartered. '246  Federal regulatory
authorities are obligated by the Act to see that regulated institutions
have met these credit needs2 47 before granting that bank a charter in
another state. 248

VIABILITY OF SMALLER BANKS

A third concern raised by the Report of the President was the
continued viability of smaller banks.249 The concern was that the

237. U.S. DEP'T OF TREASURY, supra note 39, at 14-15.
238. Id. at 15.
239. Frieder, supra note 5, at 691.
240. Hearings, supra note 174, at 4 (statement of Jonathan L. Fiechter, Director

Economic and Policy Analysis, Office of Comptroller of the Currency).
241. McCall, supra note 232, at 105. The author suggested that the reason for this

greater proportional use is because multi-office banks have greater stability due to the
geographic diversification of their offices and deposits and the fact that such banks
have lower liquidity needs than unit banks. Id.

242. Id. at 106. For example, no evidence suggests that discrimination against agri-
cultural small business or municipal borrowers exists. In fact, McCall stated that bank
holding company subsidiaries tend to provide more credit to these groups than unaffili-
ated banks. Id. at 106-07.

243. Pub. L. No. 95-128, tit. VIII, 91 Stat. 1111, 1147 (codified at 12 U.S.C. §§ 2901-
2905 (1982)).

244. Id. § 802(b), 91 Stat. at 1147 (codified at 12 U.S.C. § 2901(b) (1982)).
245. Id. § 802(a)(2), 91 Stat. at 1147 (codified at 12 U.S.C. § 2901(a)(2) (1982)).
246. Id. § 802(a)(3), 91 Stat. at 1147 (codified at 12 U.S.C. § 2901(a)(3) (1982)).
247. Id. § 802(b), 91 Stat. at 1147 (codified at 12 U.S.C. § 2901(b) (1982)).
248. Id. § 804, 91 Stat. at 1148 (codified at 12 U.S.C. § 2903 (1982)). Section 2903

must be read in conjunction with § 2902 which defines the term "application for a de-
posit facility." See 12 U.S.C. § 2903 (1982).

249. U.S. DEP'T OF TREASURY, supra note 39, at 15.
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smaller banks would be swallowed up by the larger banks if some
form of interstate banking was adopted.250 The viability of smaller
banks, therefore, would depend largely on their ability to compete
with larger banks.2 51 One possible reason for the ability of smaller
banks to survive against larger banks is that consumers, especially in
the upper Midwest, remain suspicious of eastern and large financial
institutions.252 A second possible reason for the survival of smaller
banks is that a bank's economy of scale tends to decrease when a
bank reaches a certain size. 25 3 Loss of an economy of scale means
that, when a bank reaches a certain size, its operating efficiency de-
creases.254 One study notes that unit banks with deposits between
fifty and seventy-five million dollars actually experience disecono-
mies of scale. 255

The method of entry into a market may play a role in the viabil-
ity of smaller banks.25 6 One commentator noted that the overall op-
erating efficiency of the banking system is somewhat greater under
multi-office banking than under unit banking,257 and it has also been
shown that all sizes of branch banks experience heightened operating
efficiencies. 258 Therefore, it may be more difficult for a small bank
to compete with an efficiently run branch bank.259 However, one au-
thor noted that even branch banks may experience diseconomies of
scale when they reach a certain size. 260

C. Todd Conover, the Comptroller of Currency, argued that, if
small banks can survive in the face of widespread de facto interstate
banking, then they can survive if interstate banking would be
adopted by law.261 He points out that the perceived protection of the
McFadden Act and the Douglas Amendment is merely illusory.262

The McFadden Act and the Douglas Amendment protect small banks
from other banks that wish to enter the state in which they are domi-
ciled, but they do not protect the small banks from other unregulated

250. Id.
251. Syron, supra note 44, at 14-15. In New York, for example, where interstate

banking has been adopted, smaller banks have competed head to head with larger
banks and survived. Id.

252. Son, supra note 49, at 105.
253. McCall, Economies of Scale, Operating Efficiencies and the Organizational

Structure of Commercial Banks, 11 J. BANK RESEARCH 95, 96 (1980).
254. Id. at 98.
255. Frieder, supra note 5, at 732.
256. See generally McCall, supra note 253, at 97-99.
257. Id. at 99. However, the gains in efficiency do not appear to be substantial. Id.
258. Frieder, supra note 5, at 732.
259. Id.
260. McCall, supra note 253, at 99.
261. Conover, Interstate Banking: Bringing Down the Walls, in 4 ANNUAL REV. OF

BANKING L. 115, 120 (1985).
262. Id.
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financial service providers. 263 Thus, small banks are already compet-
ing with large financial institutions-and surviving.264

SAFETY AND SOUNDNESS

Another concern raised in the Report of the President was the
continued safety and soundness of banks in states that open their
borders to out-of-state financial institutions.265 The average number
of bank failures per year for the nation increased from 5.7 in the
1960's to 7.9 in the 1970's.266 Almost sixty-four percent of the failed
banks in the 1970's had less than twenty million dollars in depos-
its. 267 Six percent of the failed banks in the 1970's were unit banks,
four percent were branch banks, and only one percent were subsidi-
aries of multi-bank holding companies. 268 Thus, it does not appear
that the form of banking has a substantial effect on the number of
bank failures. 26 9

Even though there is no substantial effect on bank soundness
when multi-office banking is permitted, there may be a slight in-
crease in risk.270 For example, the larger banks generally have a
greater proportion of their assets in loans.271 However, the average
branch bank failures are larger than unit bank failures.272

One commentator has stated that, although safety and soundness
are important, they are not determinative factors in deciding inter-
state banking issues. 273 To the extent that bank risk is increased af-
ter a multi-office structure is obtained, it is offset by opportunities for
greater product and geographic diversification. 274 Even if a bank
nears failure, liberalization of the banking laws will allow its acquisi-
tion before failure, thus avoiding disruption in service to the
customer.

275

263. Id.

264. Id.

265. U.S. DEP'T OF TREASURY, supra note 220, at 19. When confidence in banks is
impaired, the economy as a whole suffers. Ginsburg, supra note 29, at 1252.

266. McCall, Lane, & Lane, Multi-Office Banking and the Safety and Soundness of
Commercial Banks, 11 J. BANK RESEARCH 87, 89 (1980).

267. Id. at 90.
268. Id. at 91.
269. Id. at 92.
270. Id. at 94.
271. Id. at 93.
272. Frieder, supra note 5, at 730.
273. Id. at 692.
274. Id.
275. U.S. DEP'T OF TREASURY, supra note 39, at 16.
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SUPERVISORY RESPONSIBILITIES

The final concern addressed in the Report of the President was
the impact of interstate banking on the division of supervisory re-
sponsibilities between federal and state banking authorities.276 How-
ever, the report concluded that liberalization of banking laws need
not have any impact on supervisory responsibilities if it is accom-
plished through a modification of the Douglas Amendment. 277 If in-
terstate expansion is allowed through acquisition by bank holding
companies, banks can continue to choose between federal and state
regulators.27 8 The individual states then need only be concerned
with the subsidiaries operating within their own borders.27 9

Direct interstate branching would have a greater affect on the di-
vision of supervisory responsibilities than would an acquisition by a
bank holding company. 28 0 If a bank chartered in State A branches
into State B, it appears that both states have an interest in the rou-
tine examination of the bank's financial condition. 28 1 But the ques-
tion remains as to which state may examine it.28 2 The banking
departments in States A and B could examine it together, but a lack
of cooperation could lead to two separate examinations. 28 3 Because
of the potential for multiple examinations and increased regulatory
burdens, banks may begin to favor national charters over state
charters.

28 4

NATIONAL LEGISLATION

Congressional reaction to the concerns surrounding interstate
banking has not been limited to merely the study of the problem.
House of Representatives Bill 2707 ("H.R. 2707") is a proposed na-
tional interstate banking bill.285 Under H.R. 2707, a state would still
be able to restrict interstate acquisitions. 286 However, if a state al-
lowed interstate acquisitions as of the 1990 "trigger" date set out in
the bill, the state would then be forced to allow acquisitions by bank

276. Id.
277. Id. The Douglas Amendment, as codified at 12 U.S.C. § 1842(d), allows inter-

state acquisition of banks by out-of-state bank holding companies only when permitted
by state law. 12 U.S.C. § 1842(d) (1982).

278. U.S. DEP'T OF TREASURY, supra note 39, at 16.
279. Frieder, supra note 5, at 692.
280. Ginsburg, supra note 29, at 1254.
281. Id.
282. Id.
283. Id.
284. Frieder, supra note 5, at 692.
285. H.R. 2707, 99th Cong., 1st Sess. (referred to the House Comm. on Banking, Fi-

nance and Urban Affairs Committee).
286. Id. § 2(2)(B).
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holding companies domiciled in any state.287 As of the 1990 trigger
date, a state which allows only acquisitions of limited-purpose banks,
failed or failing banks, or grandfathered banks would not be subject
to the trigger clause.28 8

Such a trigger mechanism has been criticized as leaving the
states with an all-or-nothing alternative.2 89 A state either would
have to restrict interstate acquisition totally or would be forced to ac-
cept national interstate banking by 1990.290 This trigger clause is
seen as counterproductive, in that any state legislature which might
be willing to experiment with regional arrangements might not be so
willing if it meant that, by 1990, they would have to permit entry to
any bank from a state which also allowed interstate acquisitions.291

ANALYSIS

L.B. 452 is an innovative, long-range response to Nebraska's
banking needs. Its proposal signifies an awareness by the state gov-
ernment of de facto interstate banking in Nebraska.292 L.B. 452 is an
effective way to deal with the inequities caused by de facto interstate
banking.293 The legislature has already responded in part to these in-
equities by allowing Nebraska banks to branch within the state.294

L.B. 452 is the next logical step in the expansion trend.
L.B. 452 is more than just a recognition of the existence of de

facto interstate banking in Nebraska. L.B. 452 is a plan for Ne-
braska's banking future. The sponsors of L.B. 452 foresee full-scale
interstate banking as being inevitable in the next ten years.295 L.B.
452 is a plan to deal with this possibility. It allows for the creation of
strong regional banks, which the sponsors expect to become effective
competition for national banks.296 The benefits of creating an effec-
tive national presence through L.B. 452 appear to outweigh any nega-
tive effects. One of the possible negative results of L.B. 452 may be
an increase in market concentration in local and regional areas.297

287. Id. § 2(2)(C)(i) (providing that the state in which the acquiring bank is domi-
ciled allows interstate acquisitions).

288. Id. § 2(2)(C)(iii) (I-III).
289. H.R. REP. No. 174, 94th Cong., 1st Sess. 45-46 (1985) (Report from Committee

on Banking, Finance and Urban Affairs) (additional views of Rep. Bruce Vento).
290. Id. at 46.
291. Id. at 51-52 (dissenting views of Reps. Doug Barnard, Jr., Gerald D. Kleczka,

Bruce F. Vento, Bill McCollum, and Jim Leach).
292. See notes 117-27 and accompanying text supra.
293. See notes 3-5 and accompanying text supra.
294. See notes 54-58 and accompanying text supra.
295. See note 16 and accompanying text supra.
296. See text accompanying notes 17-18 supra.
297. See text accompanying notes 198-99 supra.
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But this increase would be balanced by its deconcentrating effect on
the national level.298 If L.B. 452 is passed, there may be fewer banks
on the local and regional levels than there are now, but there will be
more on the national level. 'This increase in competition on the na-
tional level could very easily spur the large, money-center banks to
upgrade their services.

A decrease in the quality of bank services in Nebraska should
not be a concern if L.B. 452 is passed.29 9 Bank holding companies
domiciled in the states outlined in L.B. 452 are regional bank holding
companies. 300 Because they are regional bank holding companies,
they will probably be more sensitive to the financial needs of resi-
dents within the North-Central region than if they were located
outside of it. A regional bank may be more willing than a nonre-
gional bank to make an agricultural loan. Not only would regionality
encourage regional banks to make agricultural loans, but the ability
to diversify their loan portfolios with nonagricultural loans would
make them, in turn, better able to make additional agricultural
loans.

30

If L.B. 452 is passed, the viability of smaller banks also is un-
likely to be threatened.30 2 L.B. 452 would allow the entry of an out-
of-state bank only by the acquisition of existing Nebraska banks.30 3

The shareholders of small banks would not have to sell their stock.
A small bank could stay in business in Nebraska if the shareholders
so desired. Nor would banks be forced out of business by L.B. 452.
Once a bank holding company acquires several banks in Nebraska
and reaches a certain size, it will become less efficient.30 4 A small,
efficiently run bank can provide strong competition for a large, less
efficient bank.30 5 If the method of entry in L.B. 452 were branching,
a small bank may not have been able to compete as effectively, 30 6 as
a branch bank usually operates very efficiently. Thus, because of the
method of entry proposed, L.B. 452 gives small banks a fighting
chance to compete.

L.B. 452's method of entry also impacts on the supervisory re-
sponsibilities of the Nebraska Department of Banking and Fi-
nance. 30 7 If an out-of-state bank holding company were to acquire a

298. See text accompanying notes 198-208 supra.
299. See text accompanying notes 220-34 supra.
300. See note 20 supra.
301. See note 228 and accompanying text supra.
302. See notes 239-65 and accompanying text supra.
303. See text accompanying notes 19-20 supra.
304. See text accompanying notes 224-45 supra.
305. See text accompanying notes 248-54 supra.
306. See text accompanying note 249 supra.
307. See notes 57-58, 264-74 and accompanying text supra.

[Vol. 19



INTERSTATE BANKING

Nebraska bank and use it as an independent subsidiary, there would
be no supervisory problems.30 8 When a bank is located within Ne-
braska's borders, the Nebraska Department of Banking and Finance
is required by law to examine it.30 9 But if the bank holding company
uses the acquired bank as a branch, a question arises as to which
state authorities should examine it-authorities in the state in which
the main bank is located or Nebraska authorities. 310 No provision in
L.B. 452 prohibits an acquiring bank from using the acquired bank as
a branch. Thus, as L.B. 452 now reads, an acquired Nebraska bank
could be used as a branch of a bank domiciled in another state.

When L.B. 452 is read in conjunction with L.B. 653,311 it becomes
clear that, if L.B. 452 is passed as is, the supervisory burden on the
Nebraska Department of Banking and Finance will increase substan-
tially. L.B. 452 will attract bank holding companies to buy Nebraska
banks.312 In turn, L.B. 653 requires the Nebraska Department of
Banking and Finance to examine those banks and their bank holding
companies. 313 Because of these additional responsibilities, the regula-
tory burden on the Nebraska Department of Banking and Finance
could become intolerable.

The potential supervisory difficulties created by L.B. 452 could
be ameliorated by the inclusion of language within the bill requiring
bank holding companies to use the acquired Nebraska banks as unit
banks. The Nebraska banks would then unquestionably be subject to
Nebraska banking regulations. But there still remains the question
of supervision of the bank holding company parents. In view of L.B.
653, the Nebraska legislature should address in L.B. 452 this potential
increased supervisory burden on the Nebraska Department of Bank-
ing and Finance. If the legislature determines that the increased bur-
den on the Department of Banking and Finance would be too great,
it should repeal that portion of L.B. 653 or provide otherwise in L.B.
452. However, if the legislature chooses to ignore these potential su-
pervisory difficulties, the results could be disastrous. The legisla-
ture's development of a comprehensive, well-executed plan of bank
supervision would ensure the long-term stability of regional inter-
state banks.

Stability of the regional banks could still be a problem if regional
interstate banking is viewed as a permanent plan. Because states in
the North-Central region share, to some extent, an agricultural econ-

308. See notes 276-84 and accompanying text supra.
309. See notes 58-59 and accompanying text supra.
310. See text accompanying notes 269-74 supra.
311. See note 58 supra.
312. See notes 13-28 and accompanying text supra.
313. See text accompanying note 58 supra.
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omy, banks in these states will continue to be affected by swings in
the agricultural economy. 314 If the agricultural economy remains de-
pressed, large regional banks, with many outstanding agricultural
loans, could falter and even fail. Common sense dictates that the fail-
ure of a large, regional bank would be detrimental to a larger popula-
tion than the failure of a small bank.

If more states pass regional banking legislation, the agricultural
crisis may be lessened. Every state might not include exactly the
same states in its region, but some states might be included in more
than one region. Thus, there could be some overlapping of regions.
This overlap would allow banks in some of the North-Central states
to diversify their loan portfolios outside of the North-Central region.
This diversification might well lead to a more stable base from which
to make agricultural loans.

Also, if full-scale interstate banking were adopted by Congress,
regional banks might be able to survive recession in a regional econ-
omy. This ability would arise from the strengthening of regional
banks through the diversification of their loan portfolios outside of
the immediate region. But there are still many questions as to
whether full-scale interstate banking will be adopted. Although Con-
gress is considering H.R. 2707, there has been no definitive action.315

It is entirely possible that Congress will not pass any federal inter-
state banking legislation. Congress might decide to let the states con-
tinue to handle this matter.316  If Congress does not act and
Nebraska does not provide for this congressional deferral in its re-
gional banking bill, regional banking may become a permanent struc-
ture. A North-Central regional bank with many outstanding
agricultural loans might not survive if the agricultural crisis
worsened.

To ameliorate the weaknesses in a regional interstate banking
plan and the possible disastrous result of a failed regional bank, a na-
tional trigger clause should be added to L.B. 452. The addition of a
national trigger clause would open Nebraska's borders to banks and
bank holding companies within the North-Central region for some
specified number of years, followed by a transition to full-scale inter-
state banking. A national trigger clause would lessen the risks of
having regional interstate banking as a permanent structure. If the
Nebraska legislature is willing to take its chances with the agricul-
tural economy, to pass L.B. 452, and to wait until Congress enacts

314. See notes 125-41 and accompanying text supra.
315. See note 275 and accompanying text supra.
316. See note 8 and accompanying text supra.
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full-scale interstate banking legislation, regional interstate banking
will provide an effective and smooth transition.

CONCLUSION

Interstate banking has become a reality in Nebraska. L.B. 452
provides a plan to deal with this reality. The congressional adoption
of full-scale interstate banking is a possibility within the next decade.
L.B. 452 would prepare banks in the North-Central region for compe-
tition with large, national banks. If L.B. 452 is passed, the quality
and number of services available to the public should increase.
Under L.B. 452, new, larger banks would enter the Nebraska market,
and old, smaller banks would survive. These new, larger banks
would be able to diversify their loan portfolios over a broader geo-
graphic area. Thus, these banks would have a more stable base from
which to extend credit to the regional community. The regionality of
these banks would make them more likely to extend any available
credit.

L.B. 452 is an innovative plan for Nebraska's banking future. Its
proposal shows great foresight into the future financial needs of Ne-
braska. However, in view of the agricultural crisis, L.B. 452 should
go further. A national trigger clause, providing for full-scale inter-
state banking after a specified number of years, should be included.
It is lamentable that the supervision of banks and their holding com-
panies is not specifically addressed in the bill. Careful and well-
planned supervision of regional banks and their holding companies
would keep an innovative and viable plan running smoothly.

Thus, L.B. 452, as it is now proposed, is an appropriate response
to the changing face of the banking industry in Nebraska. But this
response could be improved by addressing some of the variables
which may affect the stability of the plan.

Anne Stohr O'Brien-'86
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