
L.B. 662: SCHOOL DISTRICT REORGANIZATION
IN NEBRASKA?

INTRODUCTION

The reorganization' of Nebraska's public school districts has
been an emotional and controversial issue in Nebraska for many
years.2 This Comment analyzes Legislative Bill 662 ("L.B. 662"), 3

which calls for the mandatory reorganization of Nebraska's public el-
ementary and secondary schools. 4 The state legislature passed the
bill on April 18, 1985, and Governor Robert Kerrey approved it on
April 24, 1985.5 Subsequently, the bill was suspended by a referen-
dum peitition and is currently awaiting approval in Nebraksa's 1986
gubernatorial election. 6

This Comment discusses the bill, its underlying purpose, and sev-
eral of its major amendments. It also examines school district reor-
ganization, tax equity, property tax shifting, and legal issues relating
to the bill in its present form. It also considers major objections to
the bill, including the fear of losing local control over educationally
related matters, opposition to higher tax levies in some areas, and op-
position to a one percent increase in the Nebraska sales and use tax.

Although the bill's exact effects have not and cannot be deter-
mined, legislation with goals similar to those of L.B. 662 has proven
to be beneficial in other states.7 School district reorganization is long
overdue in Nebraska, one of the last states to reorganize its large
number of school districts.8

1. The term reorganization implies an ordered method of redistricting, while
consolidation refers simply to the combining of school districts. See King, Cooperative
Effort Proved Essential on L.B. 662, 4 NEB. SCHOOL LEADER 5, 5 (1985).

2. See generally Neb. Leg. Research Office, The Nebraska Education Survey-
1939 (n.d.) (unpublished report) (available at the Nebraska Legislative Research Office
in Lincoln, Nebraska). The Nebraska legislature created the Nebraska State Planning
Board in 1937 to study problems associated with school district reorganization. See also
LEAGUE OF WOMEN VOTERS OF NEB., PUB. No. 206, THE FINANCING OF PUBLIC SCHOOLS
IN NEBRASKA 11 (Dec. 1980) (available from the League of Women Voters of Nebraska
in Lincoln, Nebraska). This document provides that "school district consolidation has
been an emotional and controversial issue in Nebraska." Id.

3. L.B. 662, 89th Leg., 1st Sess., 1984-85 Neb. Laws 1103. The bill was introduced
by Senator Vard Johnson, with Senators Glenn Goodrich, Peter Hoagland, David Lan-
dis, and Daniel Lynch as co-introducers. Id. at 1103.

4. Id. §§ 1-2, 1985 Neb. Laws at 1103-04 (discussing school district merger and
affiliation).

5. 2 NEB. LEG. J., 89th Leg., 1st Sess. 1658-59 (1985).
6. See notes 136-40 and accompanying text infra.
7. For examples of these benefits, see notes 281-89 and accompanying text infra.
8. School Reorganization Bill: Hearing on L.B. 662 Before the Comm. on Educ.,

Neb. Unicameral, 89th Leg., 1st Sess. 34 (Feb. 14, 1985) (rough draft) (statement by Jo-
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BACKGROUND

WHY NEBRASKA SHOULD REORGANIZE ITS SCHOOL DISTRICTS

Nebraska has six classes of school districts: Classes I, II, III, IV,
V, and VI.9 These classes arose as a result of population patterns.'0

L.B. 662 was originally introduced to achieve property tax equaliza-
tion among the various classes of Nebraska school districts.1

School districts, as opposed to school district classes, arose as
small, locally controlled, self-supporting entities. 12 Originally, school
districts were designed to serve small areas because of early, low-pop-
ulation density patterns combined with limited transportation.' 3 In
the 1984-85 school year, Nebraska had 977 Class I through VI school
districts.14 Proponents of the bill, however, refer to only 954 school

seph Lutjeharms, Nebraska Commissioner of Education) [hereinafter cited as
Hearing].

9. NEB. REV. STAT. § 79-102 (Reissue 1981). The statute provides:
School districts in this state are classified as follows:
(1) Class I shall include any school district that maintains only elemen-

tary grades under the direction of a single school board;
(2) Class II shall include any school district embracing territory having a

population of one thousand inhabitants or less that maintains both elementary
and high school grades under the direction of a single school board;

(3) Class III shall include any school district embracing territory having a
population of more than one thousand and less than one hundred thousand
inhabitants that maintains both elementary and high school grades under the
direction of a single board of education;

(4) Class IV shall include any school district embracing territory having a
population of one hundred thousand or more and less than two hundred thou-
sand inhabitants that maintains both elementary and high school grades
under the direction of a single board of education;

(5) Class V shall include any school district embracing territory having a
population of two hundred thousand or more that maintains both elementary
grades and high school grades under the direction of a single board of educa-
tion; and

(6) Class VI shall include any school district in this state that maintains
only a high school.

10. Neb. Leg. Research Office, Brief History of School Organization in Nebraska 1
(n.d.) (unpublished report) (available at the Nebraska Legislative Research Office in
Lincoln, Nebraska).

11. Hearing, supra note 8, at 7-8 (statement of Sen. Landis, co-introducer of L.B.
662). By merging Class I school districts with Class II through V districts, the bill
would change the method of supporting public high schools by persons residing in
Class I districts who send their childen to high school in Class II, III, IV, or V districts.
The method of support under the bill would be taxation rather than the present
method of a user's tuition fee. Id. See also Introducer's Statement of Intent by Sen.
Vard Johnson (Feb. 14, 1985) (property tax equalization would be facilitated by L.B.
662 through school district reorganization). For a discussion of the present tuition
method, see notes 27-35 and accompanying text infra.

12. Neb. Leg. Research Office, supra note 10, at 1.
13. Id.
14. Neb. Dep't of Educ., Statistics and Facts About Nebraska Schools 1984-85 1

(1985) (available from the Nebraska Department of Education in Lincoln, Nebraska).
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districts, 15 consisting of the number of Class I through V districts.1 6

Class VI districts, consisting of only high schools, are not generally
included in tabulations of the number of Nebraska school districts.17

Nebraska ranks fourth among the fifty states with regard to the
number of school districts.' Only Texas, California, and Illinois
rank higher than Nebraska, with 1,074, 1,029, and 1,009 districts, re-
spectively.19 These statistics are especially meaningful considering
that Nebraska's total public school enrollment is only approximately
eight percent of Texas', six percent of Illinois', and six percent of Cal-
ifornia's total enrollments. 20 In addition, land area in Nebraska does
not justify the state's disproportionately large number of school dis-
tricts, as California and Texas are significantly larger states.21

Compared with surrounding states, Nebraska's ratio of school
districts to students is much larger.22 This comparison is important
because the surrounding states share with Nebraska the characteris-
tics of widely dispersed populations and large land areas. Although
population patterns and transportation modes have changed over the
years, Nebraska has not accounted for this change by altering the

15. Hearing, supra note 8, at 19.
16. Neb. Dep't of Educ., Fact Sheet 5: Statistics and Facts about Nebraska's

Schools (1984-85) (available from the Nebraska Department of Education in Lincoln,
Nebraska).

17. The legislature has discouraged the formation of new Class VI districts. NEB.
REV. STAT. § 79-102.01 (Reissue 1981). The statute provides: "[N]o Class VI district
shall be formed within five miles of an existing Class III, IV, or V school district unless
such Class III, IV, or V school district shall have voted by a fifty-five per cent majority
vote to be a part of the Class VI district." In the Committee on Education hearing,
Senator Vard Johnson stated that Class VI districts are "tolerable system[s], though in
the end [are] not the ideal system[s]." Hearing, supra note 8, at 11 (statement of Sen.
V. Johnson, Introducer of L.B. 662).

18. Neb. Dep't of Educ., Tax Equity: L.B. 662, at 10 (n.d.) (available from the Ne-
braska Department of Education in Lincoln, Nebraska).

19. Id.
20. See id. Recent public school enrollment figures are as follows: Nebraska -

265,619; Texas - 3,059,845; Illinois - 1,853,316; and California - 4,089,017. Id.
21. A. SUMMERS, EFFECTIVE LEGISLATION FOR SCHOOL DISTRICT REORGANIZATION

47 app. A (1968). Land area figures in square miles for the states under discussion are
as follows: Nebraska - 76,653; Texas - 263,644; California - 156,803. Id. Only Illinois is
smaller geographically than Nebraska, with a land area of 56,400 square miles. 14 EN-
CYCLOPEDIA AMERICANA 761 (1981).

22. Neb. Dep't of Educ., Nebraska School Districts 1984-85 (unpublished memo-
randum) (available at Nebraska Department of Education in Lincoln, Nebraska). In
the 1984-85 school year, Nebraska had 954 Class I through V school districts with
263,794 students; Iowa had 439 districts with 496,123 students; Kansas had 305 districts
with 405,222 students; South Dakota had 187 districts with 122,656 students; and Wyo-
ming had 49 districts with 100,965 students. Id.

A school in Antelope County, Nebraska, District 15, located only 1.4 miles from
the Neligh-Oakdale School District, was kept open during the 1984-85 school year for
only one student. Hearing, supra note 8, at 85 (statement of Roger Macklum, Admin-
istrator of the Neligh-Oakdale Public School District).
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number of its school districts. 23 The county distribution of Ne-
braska's school districts illustrates this fact. Douglas County, for ex-
ample, which includes the Omaha public school district, has fourteen
school districts.24 Several rural counties of similar geographic size
but with lower population figures have the same or a larger number
of school districts.25

Nebraska guarantees a high school education to every student.26

If a student resides in a Class I district and must therefore attend
high school in a district of another class, that high school student is
considered a nonresident student.27 The Class I district pays the non-
resident student's high school tuition to the receiving district.28 Tui-
tion fees from the Class I districts are one source of local revenue for
education. 29 These tuition fees are exacted to equalize the effects of
insufficient taxation for the high school education of Class I school
district residents.30 In the 1984-85 school year, Nebraska nonresident
tuition receipt requests31 totaled $25,332,819 for 4,277 nonresident
students.3 2 Some school districts depend greatly on these tuition re-
ceipts as a major resource in the financing of their operations. 33 In
reality, however, nonresident tutition payments cover only the tem-
porary costs of education. 34 The payments cover none of the fixed

23. Neb. Leg. Research Office, supra note 10, at 1.
24. Neb. Dep't of Educ., supra note 16, at 2.
25. Id. For example, Madison County, a geographically small county, has twenty-

two school districts, while Custer County, a much larger county, also has twenty-two
school districts. Id.

26. NEB. CONST. art. VII, § 1. This section provides that "[tihe Legislature shall
provide for the free instruction in the common schools of this state of all persons be-
tween the ages of five and twenty-one years." Id.

27. NEB. REV. STAT. § 79-494 (Reissue 1981). The statute provides:
Subject to the conditions provided in sections 79-495 to 79-4,106, four years

of nonresident public high school education is secured to all children of the
State of Nebraska whose parents or guardians reside in a public school district
which maintains less than a four-year high school course of study.

28. NEB. REV. STAT. § 79-4,103 (Reissue 1981). The "receiving district" refers to
the Class II, III, IV, V, or VI district in which the nonresident student attends high
school.

29. LEAGUE OF WOMEN VOTERS OF NEB., supra note 2, at 4.
30. Hearing, supra note 8, at 7 (statement of Sen. Landis). Residents of Class I

districts pay taxes which only support education in grades kindergarten through eight.
Id.

31. A receipt request is the amount of tuition which the receiving district requests
from the Class I district. The county treasurer of the Class I district pays the re-
quested amount from that district's nonresident high school tuition fund to the school
district treasurer and the treasurer of boards of education of the receiving district.
NEB. REV. STAT. § 79-4,103 (Reissue 1981).

32. Neb. Dep't of Educ., Statistics (n.d.) (unpublished information). The average
nonresident tuition rate per student for the 1984-85 school year was $5,923.02. Id.

33. Brief of Nebraska Council of School Administrators-Amicus Curiae at 8, In
re 1983-84 County Tax Levy, No. 84-641 (Neb. Sup. Ct. 1985 term).

34. Omaha World Herald, Feb. 12, 1985, at 10, col. 4.
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education expenses of the high schools.35

By merging Class I districts with Class II through V districts,
residents of the former Class I districts would then support high
schools through taxation rather than through the payment of nonres-
ident tuition.36 Taxes are presently inequitable because residents of
Class I districts share the benefits of secondary schools in Classes II
through VI without paying an equal share of the costs needed to op-
erate the high schools. This factor, combined with the frequent loca-
tion of Class I districts in areas having low property valuations, often
results in Class I residents having much lower tax rates than resi-
dents of other districts.3 7

In 1947, the legislature narrowly defeated a controversial school
reorganization bill.38 In 1949, the legislature approved Nebraska's
first major, voluntary reorganization law,39 which is in effect today in
amended form as the Reorganization of School Districts Act.40 The
Act provides for state41 and county reorganization committees.42

Both the committees and the affected voters are to approve proce-
dures for any reorganization plan.43 As a result of the Act, the
number of Nebraska school districts has declined from 6,734 in 1949
to the present 977.44 The number of Class I districts has declined
from 1400 in 196945 to the present 666.46 However, voluntary reor-
ganization has slowed recently to approximately a rate of fifteen dis-
tricts per year.47

Mandatory consolidation has been an even more "emotional and
controversial issue" for years.48 Until L.B. 662, mandatory school re-

35. Id. See also Hearing, supra note 8, at 98 (statement of Sen. Landis). Senator
Landis remarked: "[Olne group [builds] high schools, staffs them, pays for the pen-
sions of the teachers, runs the special programs, and assumes the fixed costs in keep-
ing those high schools open while others pay tuition to go to them." Id.

36. Hearing, supra note 8, at 7-8 (statement of Sen. Landis).
37. Id. at 20-21 (statement of Joseph Lutjeharms, Nebraska Commissioner of Edu-

cation). See also Introducer's Statement of Intent, supra note 11 (Class I districts en-
joy benefits of lower tax levies); Neb. Dep't of Educ., supra note 18, at 8 (table
illustrating rank order of Nebraska counties school districts' tax rates).

38. Neb. Leg. Research Office, School District Reorganization-Brief Summary 2-
3 (n.d.) (unpublished report) (available at the Nebraska Legislative Research Office in
Lincoln, Nebraska).

39. L.B. 27, 61st Sess., 1949 Neb. Laws 673.
40. NEB. REV. STAT. §§ 79-426.01 to -426.19, -426.22 (Reissue 1981).
41. Id. § 79-426.03.
42. Id. § 79-426.05.
43. Id. §§ 79-426.07 to -426.16,
44. Neb. Dep't of Educ., supra note 16, at 1.
45. Omaha World Herald, Feb. 12, 1985, at 10, col. 5.
46. Neb. Dep't of Educ., supra note 16, at 2.
47. Omaha World Herald, Feb. 12, 1985, at 10, col. 5.
48. See note 2 and accompanying text supra.
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organization bills had not survived legislative committees.49 The
most recent mandatory reorganization bill prior to L.B. 662 was L.B.
319,50 proposed in 1981.5 1 L.B. 319, had it been enacted, would have
required the merger of Class I districts with Class II through V dis-
tricts by 1985.52 Despite the fact that L.B. 319 would have enabled
Class I district residents to have input on their high school boards,
the residents were concerned with possible school closings and dimin-
ishing influence on larger school boards.53

Since interest in education funding and tax disparity was of great
relevance in 1985, a good climate existed for a reorganization bill.54

States have used school reorganization as a solution to financial and
demographic problems resulting from inflation and declining enroll-
ments. 55 Changes in population age and size are important in formu-
lating educational plans.56 In Nebraska, the population is expected to
decrease between the years 1980 and 2020 in fifty-six out of eighty-
two counties.57 Diminishing student numbers are a major reason for
reorganizing Class I districts with other districts. 58

Various methods of reorganization exist.59 One method is to
"[combine] districts with very small enrollments into larger operating
districts. '60 Some proponents of this method suggest that, in rural
areas where large distances between home and school are a problem,
small schools should be kept open.61 A second method, which is the

49. Barrette, School Merger Foes Say Vote not End of Battle, Omaha World Her-
ald, Mar. 20, 1985, at 44, col. 1.

50. L.B. 319, Neb. Unicameral, 87th Leg., 1st Sess. (1981).
51. Hearing, supra note 8, at 36-37 (statement of Sen. Baum).
52. Introducer's Statement of Purpose: L.B. 319 by Sen. Gerald Koch (Jan. 29,

1981).
53. Hearing on L.B. 319 Before the Comm. on Educ., Neb. Unicameral, 87th Leg.,

1st Sess 4 (Mar. 3, 1981).
54. Omaha World Herald, Feb. 12, 1985, at 10, col. 4.
55. A. PESHKIN, THE IMPERFECT UNION 6 (1982). It is unlikely that school district

reorganization is currently debated in other states, since most states have already reor-
ganized their school districts. See A. SUMMERS, supra note 21, at 1.

56. ECONOMIC ATLAS OF NEBRASKA 37 (1977).
57. NEB. DEP'T OF ECONOMIC DEV., NEBRASKA STATISTICAL HANDBOOK 1984-85, at

36-37 (1985). Problems confronting the agricultural community are a main cause of
this expected decline. Dinkelmeyer & Hudder, Declining Enrollments. A Survey of
the States and Selected School Districts, in SELECTED PAPERS IN SCHOOL FINANCE 1976,
at 229, 235 (1976).

58. Wall, 6000 School Districts Dissolved Since 1949, 4 NEBRASKA SCHOOL LEADER
8, 8 (1985).

59. Brown, Ginsburg, Killalea, Rosthal & Tron, School Finance Reform in the
Seventies: Achievements and Failures, in SELECTED PAPERS IN SCHOOL FINANCE 1978
57, 77 (1978) [hereinafter cited as Brown].

60. Elseroad, The Pros and Cons of School District Reorganization, 11 COMPACT
23, 23 (1977).

61. LEAGUE OF WOMEN VOTERS OF NEB., supra note 2, at 11.

[Vol. 19
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method used in L.B. 662,62 is to combine districts containing only ele-
mentary or high schools with districts offering both elementary and
high school programs. 63 A third solution is a complete redistricting,
or redrawing, of current school district lines.64 This approach at-
tempts to allocate equal taxable property to each school district.65

Because school districts in Nebraska would have to be extremely
large to include both property-rich and property-poor areas, this ap-
proach would be impractical. 6 6

States take one of three approaches in reorganization: man-
datory, permissive, or semi-permissive. 67 The mandatory approach
involves legislative creation of new school districts without voter ap-
proval. 68 Opposition to this type of legislation is common.69 The per-
missive approach allows local voters to develop and implement a
reorganization plan without supervision from the county or state.70

The semi-permissive approach combines these two approaches by in-
cluding careful planning of the new district lines and local approval
as essential elements.71 Within these definitions, L.B. 662 is an ex-
ample of semi-permissive legislation.72 Although L.B. 662 suggests
that voluntary reorganization be completed by September 1, 1989, the
bill is semi-permissive in that, if voluntary reorganization does not
occur, electors vote on the mandatory reorganization plan to be im-
plemented by March 1, 1989.7

3

L.B. 662: THE SCHOOL REORGANIZATION BILL

The purpose of L.B 662 was to achieve property tax equalization
through school district reorganization. 74 L.B. 662 directs Class I dis-
tricts not yet a part of a Class VI district by September 1, 1986 to
merge or affiliate with a Class II through V school district by March

62. See note 74 and accompanying text infra.
63. Elseroad, supra note 60, at 23.
64. J. BERKE, ANSWERS TO INEQUITY: AN ANALYSIS OF THE NEW SCHOOL FINANCE

91 (1974).
65. Id.
66. See Neb. Dep't of Educ., supra note 18, at 8. See also R. REISCHAUER & R.

HARTMAN, REFORMING SCHOOL FINANCE 83 (1973) (politically unrealistic to form large
school districts).

67. A. SUMMERS, supra note 21, at 2.
68. Id. at 5.
69. Elseroad, supra note 60, at 24.
70. A. SUMMERS, supra note 21, at 3.
71. Elseroad, supra note 60, at 24.
72. See L.B. 662, §§ 1, 8, 89th Leg., 1st Sess., 1984-85 Neb. Laws 1103, 1103, 1106.

Section 1 describes the plan to be implemented for merger and affiliation. Section 8
provides the voting requirements for affiliation. Id.

73. L.B. 662, §§ 1, 8, 1984-85 Neb. Laws at 1103-04, 1106-07.
74. Interview with Sen. Vard Johnson, Introducer of L.B. 662, in Omaha, Ne-

braska (Aug. 23, 1985).
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1, 1989. 7 5 In reorganization, there is an underlying difference be-
tween merger and affiliation. If a Class I district merges with a Class
II through V district, the Class I district loses its identity and be-
comes part of the other district.76 In contrast, a Class I district which
affiliates with a Class II through V district maintains its identity.7 7

Affiliation still allows for tax equalization, as the former Class I resi-
dents would pay their share of the district's high school tax levy.78 If,
by March 1, 1989, a Class I district fails to complete one of the volun-
tary merger or affiliation options contained in L.B. 662, the Class I
district would be required either to merge with a Class II through V
district or to become a part of a Class VI district.79

Presently, Nebraska statutes provide for merger in one of two
ways. The first method provides for new district organization initi-
ated by petition.8 0 The second method uses county and state commit-
tees.8 1 In the first method, a petition must be signed by sixty percent
of the legal voters of all affected school districts, or by sixty-five per-
cent of the legal voters if the state and county committees for school
district reorganization have not approved the plan.8 2 The Nebraska
State Board of Education decides whether to approve the petition.8 3

In the second method, the state committee creates reorganization
plans and submits them to the appropriate county committee. 84

Merger under L.B. 662 would essentially combine the two methods.8 5

Affiliation, under which the former Class I district retains its
identity, would also be provided for by L.B. 662.86 The affiliation pro-
cedure is contained within an amendment8 7 added to make the bill
more acceptable.88 An affiliation plan proposed under the amend-
ment would originate with a petition by a minimum of twenty-five

75. L.B. 662, §§ 1, 2, 1984-85 Neb. Laws at 1103-04.
76. Memorandum by Eric Will, Legislative Aid to Sen. Vard Johnson, at 2 (1985)

(discussing L.B. 662).
77. Id.
78. Id.
79. L.B. 662, § 1, 1984-85 Neb. Laws at 1103-04.
80. NEB. REV. STAT. §§ 79-402, -402.03 to -402.08, -403.01 (Reissue 1981). See also

id. § 79-403 (Cum. Supp. 1984).
81. Id. §§ 79-426.01 to -426.19 (Reissue 1981). It is noted that L.B. 662 would

amend §§ 79-426.11, -426.23, -426.25, and -426.26 of the Nebraska Revised Statutes. L.B.
662, §§ 28-31, 1984-85 Neb. Laws at 1113-16.

82. NEB. REV. STAT. § 79-402 (Cum. Supp. 1984).
83. Id. § 79-408.
84. Id. § 79-426.08 (Reissue 1981).
85. L.B. 662, § 1, 1984-85 Neb. Laws at 1103-04. L.B. 662 would amend §§ 79-

402.07, -426.11, -426.23, -426.25, and -426.26 of the Nebraska Revised Statutes. Id. §§ 26,
28-3, 1984-85 at 1112-16.

86. Id. §§ 8-11, 1984-85 Neb. Laws at 1106-08.
87. 1 NEB. LEG. J., supra note 5, at 1045-47 (1985). Amendment 0490 was adopted

by a vote of 25 to 11. Id. at 1047.
88. Stenberg, Legislative Update and Recent Nebraska Decision, 1985 Neb. Contin-

[Vol. 19
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percent of the voters "of the district with the county superintendant
of the county in which the greater part of the Class I school district is
located."'8 9 The plan would have to include descriptions of the pro-
posed boundaries and reorganization plan, a map including present
and proposed boundaries, and other necessary matters.90 Voters of
the Class I school district would approve the question of affiliation
and the choice of the Class II through V district with which the Class
I district would affiliate.9 The school board of the Class II through
V district would decide whether to approve the plan.92 If the school
board approves, a special election would take place in which electors
of all school districts involved in the plan would vote whether to ac-
cept the proposed plan.93 Upon affiliation, the Class I school district
would pay a portion of the new district's high school tax levy.9 4 The
bill provides for transportation for the affiliated Class I district's
students.

95

The bill directs that merger and affiliation plans should try to
preserve existing contiguous boundaries.96 Nevertheless, the State
Committee for the Reorganization of School Districts97 could approve
plans using noncontiguous boundaries.98 However, the committee
would consider educational needs including: transportation and ad-
ministrative cost economy, continued use of existing educational fa-
cilities, students' welfare and convenience, the equalization of
educational opportunity, and parental participation.99

If a school district would not voluntarily comply with the merger
or affiliation procedures by March 1, 1989, a county or joint county
committeel °° would plan a merger.' 0 ' The committee would initiate

uing Legal Educ., Inc. Seminar on Sch. L. (presented at a seminar on School Law at
the College of Law, University of Nebraska-Lincoln).

89. L.B. 662, § 9, 1984-85 Neb. Laws at 1107.
90. Id. § 26, 1984-85 Neb. Laws at 1112-13.
91. Id. § 8, 1984-85 Neb. Laws at 1106-07.
92. Id.
93. Id.
94. Id. §§ 8, 10, 11(2), 1984-85 Neb. Laws at 1106-08.
95. Id. § 8, 1984-85 Neb. Laws at 1106-07.
96. Id. § 1, 1984-85 Neb. Laws at 1103-04.
97. NEB. REV. STAT. § 79-426.03 (Reissue 1981).
98. L.B. 662, § 1, 1984-85 Neb. Laws at 1103-04.
99. Id. § 5, 1984-85 Neb. Laws at 1105.

100. Id. § 2, 1984-85 Neb. Laws at 1104. A county committee consists of six to ten
members, including the county superintendant of schools. With the exception of the
county superintendant, the members are elected. NEB. REV. STAT. § 79-426.05 (Reissue
1981). A joint county committee is a combination of two or more county committees
involved in a merger or affiliation. Interview with Sen. Vard Johnson, Introducer of
L.B. 662, in Omaha, Nebraska (Aug. 23, 1985).

101. L.B. 662, § 2, 1984-85 Neb. Laws at 1104. A county committee would act when
the Class I district would be merged with a Class II through V district in the same
county. Id. § 2(1), 1984-85 Neb. Laws at 1104. A joint committee would act if the Class
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a public hearing, and the merger would be completed by September
1, 1989.102 The state committee would then proceed to complete the
merger by September 1, 1989.103

Another amendment addresses the possibility of an elementary
school closing in a former Class I district after reorganization. 0 4 The
amendment provides that the school will not close unless a majority
of voters who, on the date the vote to close the school is taken, reside
"within the boundaries of such school district, as it existed prior to
reorganization," vote to close the school.10 5 A similar provision ap-
plies where the Class I school district would divide, with its sections
joining two or more school districts.1 06

The bill contains an amendment accommodating students who,
at the time of a merger, attend high school outside the district with
which the Class I district would merge.'0 7 These students could com-
plete high school in the school attended at the time of merger.'0 8 In
this case, the district with which the Class I disrict merges would pay
the student's tuition to the district in which the student continues at-
tending high school.'0 9

Another accommodating amendment allows a Class I district
family to request hardship status.110 Hardship status would allow
students who would be required to attend school far from home to
attend an alternate school closer to home."' The county committee
would recommend its decision on hardship status to the state com-
mittee and, if the status were approved, would recommend an appro-
priate school district.112  Both committees would consider the
student's age, distance between home and school, travel time, road

I district would be merged with a Class II through V district within another county.
Id. § 2(2), 1984-85 Neb. Laws at 1104.

102. Id. § 3, 1984-85 Neb. Laws at 1104-05. If the committee failed to formulate a
merger plan by July 1, 1989, committee members would be personally penalized. Id.,
§ 4, 1984-85 Neb. Laws at 1104-05.

103. Id. § 4, 1984-85 Neb. Laws at 1105.
104. 1 NEB. LEG. J., supra note 5, at 828 (1985). The second amendment of the

Committee on Education was adopted 25 to 0. Id.
105. L.B. 662, § 12, 1984-85 Neb. Laws at 1108-09.
106. Id.
107. Id. § 33, 1984-85 Neb. Laws at 1117-18 (amending NEB. REV. STAT. § 79-498

(Reissue 1981)); 1 NEB. LEG. J., supra note 5, at 1454-56. Amendment 0953 was adopted
25 to 19. 1 NEB. LEG. J., supra note 5, at 1457.

108. L.B. 662, § 33, 1984-85 Neb. Laws at 1117-18 (amending NEB. REV. STAT. § 79-
498 (Reissue 1981)); 1 NEB. LEG. J., supra note 5, at 1454-56.

109. L.B. 662, § 33, 1984-85 Neb. Laws at 1117-18; 1 NEB. LEG. J., supra note 5, at
1454-56.

110. L.B. 662, § 16, 1984-85 Neb. Laws at 1110; 1 NEB. LEG. J., supra note 5, at 1499-
1500. Amendment 1005 was adopted 27 to 5. Id. at 1500.

111. Floor Debate on L.B. 662, Neb. Unicameral, 89th Leg., 1st Sess. 35R (Apr. 11,
1985) (statement of Sen. Scofield).

112. L.B. 662, § 16, 1984-85 Neb. Laws at 1110; 1 NEB. LEG. J., supra note 5, at 1499.
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conditions, the availability of an alternate school district, and other
pertinent factors. 113

Further protection is offered in an amendment which allows an
elector"14 residing in the former Class I school district to file a class
action suit in a Nebraska district court. 115 A suit could be filed in the
event that the elector reasonably believed that the school board was
not providing reasonable educational opportunities or was neglecting
to maintain properly the building site. 116

One of the more controversial amendments concerns a partial
shift away from the heavy reliance on local property taxes for the fi-
nancial support of education. 1 1 7 The bill prescribes that the portion
of financial support contributed by local governments from property
taxes be limited to forty-five percent of the total amount of
support.118

The decrease in the amount of local government contribution
from its present level to the forty-five percent maximum level re-
quired by L.B. 662 would require the state to increase its contribution
level. 119 Estimates of the amount of increase range from $154 to $160
million.

120

Another controversial amendment related to the property tax
shift amendment concerns the strategy to raise the extra funds nec-
essary for the additional state contribution.' 21 The amendment's one
percent increase in the state sales and use tax would generate the ad-
ditional funds necessary to finance the state's increased
contribution.'

22

113. L.B. 662, § 16(1)-(5), 1984-85 Neb. Laws at 1110; 1 NEB. LEG. J., supra note 5, at
1499.

114. An elector is defined by § 32-102 of the Nebraska Revised Statutes as "every
person of the constitutionally prescribed age or upwards. . . who shall have the right
to vote. ... NEB. REV. STAT. § 32-102 (Cum. Supp. 1984).

115. L.B. 62, § 15 1984-85 Neb. Laws at 1109-10. 1 NEB. LEG. J., supra note 5, at 916.
Amendment 0381 was adopted 31 to 0. Id. at 824.

116. L.B. 662, § 15, 1984-85 Neb. Laws at 1109-10; 1 NEB. LEG. J., supra note 5, at
816.

117. L.B. 662, § 17, 1984-85 Neb. Laws at 1110-11. Amendment 0677 was adopted 26
to 9. 1 NEB. LEG. J., supra note 5, at 1053.

118. Floor Debate, supra note 110, at 1946 (Mar. 19, 1985) (statement of Sen.
Schmit).

119. Barrette, Kerrey to Consider Veto on Tax, School Measure, Omaha World Her-
ald, Apr. 19, 1985, at 1, col. 3.

120. Id.
121. L.B. 662, § 18, 1984-85 Neb. Laws at 1111; 1 NEB. LEG. J., supra note 5, at 1500-

01. The amendment was adopted 29 to 6. Id. at 1501.
122. The sales and use tax would be in addition to the current sales and use tax

mandated by §§ 77-2702 to -2704 of the Nebraska Revised Statutes. See also L.B. 662,
§ 18, 1984-85 Neb. Laws at 1111; 1 NEB. LEG. J., supra note 5, at 1500-01.
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L.B. 662: PASSAGE AND SUSPENSION

L.B. 662 narrowly passed in the Nebraska legislature on April 18,
1985, by a vote of twenty-five to twenty-three.123 One probable rea-
son for the split is the procedure followed in adding the major
amendments. A major problem with the controversial financing pro-
visions is that the amendments' tax package bypassed the usual pro-
cedure followed when enacting new legislation. 124 The legislature
added the financing provisions to the bill without a public hearing or
a committee study.1 2 5 Governor Robert Kerrey signed the bill on
April 24, 1985.126 Other options available to the Governor included a
simple veto or a veto with mandated legislative separation of the re-
organization and finance issues.1 2 7

Although Governor Kerrey signed the bill, he requested the leg-
islature to remove the financing provisions.128 The legislature, how-
ever, declined to do so.129 Governor Kerrey felt that L.B 662 would
provide tax equity1 30 and more educational uniformity to some Class

I schools.' 3 1 He was not against the bill in its entirety; his main con-
cern with the bill was its emphasis on a significant change in school
financing rather than on educational quality.132 In addition, Gover-
nor Kerrey was apprehensive about the forced merger plan to be im-

123. 2 NEB. LEG. J., supra note 5, at 1658-59. Twenty-five Senators voted affirma-
tively: Senators Beutler, Chizek, Conway, Goodrich, Haberman, Hall, Hannibal, Har-
ris, Hartnett, Higgins, Hoagland, V. Johnson, Landis, Lundy, Lunch, Marsh, Miller,
Morehead, Nelson, Nichol, Pappas, Schmit, Vickers, Wesely, Withem. Twenty-three
Senators voted negatively: Senators Abboud, Baack, Barrett, Beyer, Carsten, Cham-
bers, Chronister, DeCamp, Eret, Goll, Hefner, L. Johnson, R. Johnson, Labedz, Lamb,
Peterson, Pirsch, Remmers, Rogers, Rupp, Scofield, Smith, Warner. Id.

124. Omaha World Herald, Apr. 26, 1985, at 30, col. 4.
125. Id.
126. 2 NEB. LEG. J., supra note 5, at 1886-87.
127. Barrette, Kerrey Huddles on School-Tax Bill, Omaha World Herald, Apr. 24,

1985, at 33, col. 2. The two finance issues refer to the forty-five percent limit on local
property tax for educational operating costs and the one-percent increase in state sales
tax. Barrette, Senators Devise Plan to Change School Funding, Omaha World Herald,
Apr. 26, 1985, at 1, col. 5. The Governor requested the legislature to wait before its
final vote on the bill. The legislature, however, proceeded with the vote. Barrette,
Kerrey Still Weighing School, Tax Legislation, Omaha World Herald, Apr. 22, 1985, at
14, col. 2 [hereinafter cited as Barrette, Weighing].

128. Barrette, Kerrey, Senators Remain at Odds On School Bill, Omaha World Her-
ald, May 1, 1985, at 1, col. 4.

129. Stingley, School-Law Foes Oppose Calling Special Session, Omaha World Her-
ald, July 31, 1985, at 16, col. 1.

130. See Omaha World Herald, July 29, 1985, at 11, col. 5.
131. Barrette, Kerrey to Consider Veto On Tax, School Measure, Omaha World

Herald, Apr. 19, 1985, at 14, col. 3 [hereinafter cited as Barrette, Veto]. In a newspaper
article, Governor Kerrey stated that L.B. 662 allowed continued local control of Class I
schools. Barrette, Kerrey Says NSEA Contributions Didn't Affect School-Bill Decision,
Omaha World Herald, May 16, 1985, at 39, col. 3 [hereinafter cited as Barrette, NSEA
Contributions].

132. See Barrette, Weighing, supra note 127, at 14, col. 2.
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plemented if a district refused to utilize the affiliation option.133 He
was also concerned about the sensitivity with which the bill would be
implemented, especially in the case of forced mergers.134

Many Nebraskans share the concerns voiced by Governor Ker-
rey.i 35 Therefore, the Committee to Repeal L.B. 662 undertook a pe-
tition drive to thwart the spending of tax dollars in conjunction with
school reorganization.' 3 6 The committee began a referendum drive
to have the repeal of L.B. 662 placed on the November, 1986 general
election ballot. i37

The petition drive was successful.' 38 As a result, the bill has
been suspended until its submission to the voters in November,
1986.' 39 Both advocates and opponents of the bill were weary of ar-
guing the issue in the legislature, preferring to allow the voters to de-
cide the fate of L.B. 662.140

ANALYSIS

L.B. 662 includes several related topics including: school district
reorganization; a limit on the amount of property tax to be used for
education; an increase in state aid to public schools; and a one-per-

133. Barrette, NSEA, supra note 131, at 39, col. 2.
134. Barrette, supra note 128, at 2, col. 3. See also notes 101-03 and accompanying

text supra (discussion of forced merger).
135. Fogarty, L.B. 662 Foes Extend Quest for Signatures, Lincoln Journal, July 31,

1985, at 15, col. 1.
136. Id. The petition drive was not confined to western Nebraska. Opponents said

that L.B. 662 also had implications for Omaha. Omaha's issues of concern were the
state sales tax increase and the possible merger of surrounding school districts with
the Omaha public school system. Stingley, Foes of School Consolidation Target Omaha
for Petitions, Omaha World Herald, July 2, 1985, at 13, col. 4; Sullivan, County Drive
Seeks Law's Repeal, Omaha World Herald, July 2, 1985, at 13, col. 2.

137. Fogarty, supra note 135, at 15, col. 1. The Nebraska Constitution requires the
signatures of at least five percent of the Nebraska electors for an issue to be placed on
a ballot. NEB. CONST. art. III, § 3, cl. 1. Electors, in this case, are those persons who
voted in the last gubernatorial election. Based upon the prior gubernatorial election,
the number of signatures needed was 27,395. Fogarty, supra note 135, at 15, col. 1. The
constitution also provides for the prevention of a legislative bill's enactment into law
until the state's electors vote on the bill. This provision is invoked upon presentation
of certain referendum petitions including signatures of at least ten percent of Ne-
braska's electors. NEB. CONST. art. III, § 3, cl. 2. In the case of L.B. 662, 54,790 signa-
tures were needed to prevent the bill's enactment into law. Fogarty, supra note 135, at
15, col. 2.

138. Stingley, Record Number for Referendum on School Law, Omaha World Her-
ald, Aug. 31, 1985, at 23, col. 5.

139. Id. However, there is evidence that certain people collecting signatures dis-
torted the bill's purpose by representing L.B. 662 as a bill to close schools. School
Boards Group Official: Opponents of L.B. 662 Distorting Facts in Petition Drive, Lin-
coln Journal, June 27, 1985, at -, col. -. One rural petition group promoted the bill
as one which would remove local control. Stingley, supra note 129, at 16, col. 6.

140. Kotok, 'Tidal Wave' Swept Away Special Session, Omaha World Herald, Aug.
4, 1985, at 2-B, col. 4.
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cent state sales tax increase.141 The reorganization bill, as initially
submitted, dealt with property taxes by expanding the taxable dis-
trict to include former Class I districts.142 The object was to achieve
as much horizontal equity as possible by this equitable spread of the
tax base.143 The added finance provisions address a different tax is-
sue, the shifting of the basis of support for public education from lo-
cal property taxes to state sales taxes. 4 4

L.B. 662: SCHOOL DISTRICT REORGANIZATION

Public apprehension may slow or stop school district reorganiza-
tion. The public's concerns include a lack of understanding regarding
the importance of reorganization, cost and tax increases to individu-
als, tax advantages to some districts, and transportation-related is-
sues.145 These concerns are compounded by the traditional, local
pride associated with school districts.146

Special concern exists regarding the population living in the re-
mote, sparsely populated areas of Nebraska. 147 In South Dakota,
which has recently legislated a school district reorganization plan,
some children in grades one through eight reside in dormitories dur-
ing the school week. 148 L.B. 662's various amendments should guard
against a similar situation in Nebraska. 149

The purpose of L.B. 662 is not to close schools; its purpose is to
effectuate district reorganization. 50 Under the reorganization plan, a
Class I school district could split and affiliate, merge, or attach to

141. On Balance, a Veto of L.B. 662, Lincoln Journal, Apr. 23, 1985, at -, col. -.

142. Id. at -, col. -.
143. Id. at -, col. -. Such horizontal equity is achieved by increasing the total

number of taxpayers supporting the kindergarten through grade twelve educational
costs. See notes 36-37 and accompanying text supra.

144. Id. One commentator states:
The L.B. 662 debate should involve the questions of whether Nebraskans

want to pay more in sales tax to finance a reduced property share of some
school districts' budgets, and whether Nebraskans want to continue letting
about 1 percent of the state's taxable real estate exist outside the borders of
school districts that support and maintain a high school.

Omaha World Herald, Aug. 1, 1985, at 24, col. 2.
145. Purdy, Problems, Issues, and Trends in School District Organization 11-12

(Apr. 19, 1967) (presented at Central Regional Conference, National Association of
State Boards of Education and the Iowa State Board of Education) (available at the
Great Plains School District Organization in Lincoln, Nebraska).

146. Id. at 11.
147. Floor Debate, supra note 110, at 33R (Apr. 10, 1985).
148. Hearing, supra note 8, at 44 (statement of Sen. Leinemann).
149. See notes 104-16 and accompanying text supra.
150. See L.B. 662, § 12, 1984-85 Neb. Laws at 1108-09. Section 12 states: "[S]uch ele-

mentary school attendance site shall not be closed unless a majority of the qualified
electors ... vote pursuant to section 13 of [the] act to close such site." Id.
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more than one Class II through V school district.151 In addition, if an
affiliation plan were proposed, voters of both the Class I and the re-
ceiving districts would have the opportunity under the bill to vote in
a special election.152 The election issues would be whether to accept
the proposed affiliation plan and, if accepted, whether to affiliate
with the selected district(s).153 Also, in the case of a merger, a high
school student residing in a former Class I district could complete
high school in the district in which the student was formerly en-
rolled.154 Additionally, the hardship amendment allows a family
whose children attend school in a Class I school district which has
merged, affiliated, or approved a merger or affiliation plan to request
hardship status.155

In debates regarding school reorganization, disagreements fre-
quently concern the broad issues of local control and traditional com-
munity values. 156 Local control over curriculum,157 school board
representation, 158 and community involvement 159 are American tra-
ditions160 which affect decisions regarding financial, policy, and pro-
gram issues. 16' A centralized financial system is at odds with local
control. 162 The entity possessing control of school finances generally
maintains control of the educational system.163 In contrast, the Ur-
ban Institute studied ten states and found that additional state fund-
ing may not stifle local control. 164 The Advisory Commission on

151. Id. § 3, 1984-85 Neb. Laws at 1104-05. Section 3 provides: "[T]he county reor-
ganization committee or joint reorganization committee shall set a date for a hearing
to determine to which school district or districts the territory of the Class I school dis-
trict should be attached or added .. " Id. Section 5 adds: "In determining the school
district or districts to which Class I school districts shall be attached or added," the
committee will consider several factors. Id. § 5, 1984-85 Neb. Laws at 1105. For a de-
scription of these factors, see text accompanying note 99 supra.

152. L.B. 662, § 8, 1984-85 Neb. Laws at 1106-07.
153. Id.
154. Id. § 16, 1984-85 Neb. Laws at 1110. See also notes 106-08 and accompanying

text supra.
155. L.B. 662, § 16, 1984-85 Neb. Laws at 1110. See also notes 110-13 and accompa-

nying text supra.
156. Sher, Rethinking School District Reorganization, 11 COMPACT 13, 14 (1977).

Over 1000 people attended the February 14, 1985 committee hearing of L.B. 662. Local
control was one of the opponents' main concerns. Omaha World Herald, Mar. 4, 1985,
at 12, col. 5.

157. Sullivan, School Districts Prepare to Fight Consolidation Bills, Omaha World
Herald, Feb. 12, 1985, at 10, col. 2.

158. Hearing, supra note 8, at 12 (statement of Sen. Lamb).
159. Wall, Key Words 'Tax Equity'Not 'Ed Quality' in 1985, 4 NEBRASKA SCHOOL

LEADER 12, 13 (1985).
160. J. RAPP, 1 EDUCATION LAW § 5.01[4], at 5-19 to -20 (1985).
161. Andersen, State School Finance Litigation, 14 URBAN LAW. 583, 584 (1982).
162. Id.
163. See A. WISE, RICH SCHOOLS POOR SCHOOLS 206 (1968).
164. R. REISCHAUER & R. HARTMAN, supra note 66, at 55-56.
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Intergovernmental Relations even suggested that, if the funding re-
sponsibilities are placed elsewhere, those persons still responsible for
local education, such as local school board members, can turn their
attention to the quality of education.165 According to the Advisory
Commission's view, the quality issue is paramount to the financial
issue.

166

The greatest dilemma exists in the case of rural schools because
these schools, more than urban schools, serve social, economic, and
political functions. 16 7 Nebraskans recognize the importance of the di-
versity and independence of rural schools. 168 Under L.B. 662, the fu-
ture of continued local control of Nebraska's schools would be
uncertain. Local school district administrators, however, have been
assured that the school boards of the newly created districts would
not interfere with the local school districts' individuality. 69 As diffi-
cult as it may be, perhaps those in the rural areas should concede to
statewide needs rather than pursue purely local interests. 170

L.B. 662: THE TAX EQUITY PORTION

School district reorganization is necessary to achieve long-over-
due tax equity. The present tax and nonresident tuition systems do
not adequately support Nebraska's schools.171 In essence, therefore,
a two-tier system of taxation for educational purposes exists: the
first tier consists of the taxpayers in a Class II through V district who
support a high school; the second tier consists of the taxpayers in a
Class I district who support only a kindergarten through eighth
grade system 172 and pay nonresident tuition, frequently referred to
as a user's fee, to districts in which the Class I children attend high
school.173 Nebraska Senator William Barrett suggested that Class I

165. Id.
166. Id.
167. See A. PESHKIN, supra note 55, at 4.
168. Barrette, Weighing, supra note 127, at 14, col. 2.
169. Omaha World Herald, Aug. 7, 1985, at 20, col. 1. Nebraska Education Commis-

sioner Joseph Lutjeharms stated that mutual cooperation among state education offi-
cials and citizens would ensure the preservation of the school districts' individuality.
See id.

170. Hanson, People, Places, Perspectives, in PLANNING FOR SCHOOL DISTRICT OR.
GANIZATION 29, 31 (1968). The author states that there are indications that "there is
little hope for most small communities to survive as dynamic cohesive social and eco-
nomic entities." Id. To be competitive with other facets of community development,
"groups responsible for organizing schools must look beyond the residentiary activities
and interests of the local community." Id.

171. See Floor Debate, supra note 111, at 540 (Feb. 5, 1985) (statement of Sen. V.
Johnson). Senator Johnson expressed the view that our tax structure does not ade-
quately support the financing of education in Nebraska. Id.

172. Hearing, supra note 8, at 6-7.
173. Id.
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school districts currently absorb more responsibilities such as per-
formance of services, in lieu of paying more in financial support. 174

However, there are still permanent costs not absorbed by the Class I
districts. 175 Even so, some Class I districts claim that they are paying
too much nonresident tuition.176 A case in which this issue is de-
bated is presently pending in the Nebraska Supreme Court.177

Before the amendment of section 79-4,102 of the Nebraska Re-
vised Statutes, 178 the receiving school district had calculated the non-
resident tuition rate179 based on the cost per pupil for either the
previous or current year. 8 0 The actual rate to be charged could have
been more, but not less, than the average per-pupil cost.' 8 ' Amended
section 79-4,102 changed the formula by using the tax levy of the re-
ceiving district as one factor in the new formula.'8 2 The use of the
receiving district's tax levy as one component in the tax formula
gives uniformity to the calculation of the tuition rate. That compo-
nent of the formula is equal for residents of both the Class I districts

174. 8 UNICAMERAL UPDATE, Mar. 8, 1985, at 2.
175. For examples of permanent costs, see note 35 supra.
176. Brief of Plaintiff-Appellees at 4, In re 1983-84 County Tax Levy, No. 84-641

(Neb. Sup. Ct., 1985 term).
177. In re 1983-84 County Tax Levy, No. 84-641 (Neb. Sup. Ct. 1985 term). In In re

1983-84 County Tax Levy, the Box Butte County School Board of Equalization levied a
tax on Class I school districts based on the school districts' land values. Brief of Appel-
lees at 3-4, In re 1983-84 County Tax Levy. The taxation formula used was in accord-
ance with § 79-4,102 of the Nebraska Revised Statutes. Brief of Plaintiff-Appellees at
3, In re 1983-84 County Tax Levy. See also NEB. REV. STAT. § 79-4,102 (Cum. Supp.
1984). The appellees claim that the nonresident tuition amounts are unconstitutional
because they exceed a high school's per pupil cost of education. See Brief of Plaintiff-
Appellees at 3, In re 1983-84 County Tax Levy. The trial court ruled for the appellees,
and the four school districts appealed. Brief of Appellants at 2, In re 1983-84 County
Tax Levy. The appellants argue that section 79-4,102 provides a uniform tax burden on
all districts served by the high schools. Id. at 32. The appellees, however, argue that
their burden is inequitable purely on the basis of a comparison with per pupil cost.
Nevertheless, they did not present evidence at trial which indicated that their tax bur-
den was unequal. Reply Brief of Appellants at 6, In re 1983-84 County Tax Levy. The
Nebraska Council of School Administrators filed an amicus curiae brief in which it
argues that Class I districts are tax havens. The council stated that, if this suit is de-
cided for the appellees, Class I districts will be at an even greater advantage, since they
will not bear their fair share of the fixed, long-term costs of educating their children.
Brief of Nebraska Council of School Administrators-Amicus Curiae at 10, In re 1983-84
County Tax Levy.

178. NEB. REV. STAT. § 79-4,102 (Cum. Supp. 1984).
179. Id. § 79-4,102(2) (Reissue 1981).
180. Id. § 79-486(3) (Reissue 1981). The section states:

The cost per pupil shall be determined by dividing the sum of the operational
cost and debt service expense of the accepting district, except retirement of
debt principal, plus three per cent of the insurable or present value of the
school plant and equipment of the accepting district, by the average daily
membership of pupils in the accepting district.

181. Id. § 79-4,102(2) (Reissue 1981).
182. Id. § 79-4,102(2) (Cum. Supp. 1984).
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and the receiving districts.18 3

The present formula, however, is not as equitable as equal taxa-
tion would be under L.B. 662. In essence, the amount charged contin-
ues to be a user's fee because the amount does not cover future long-
term, fixed costs associated with educating a nonresident student.
L.B. 662 would provide the system with true uniformity through
equal taxation of all school district residents.

Furthermore, Class I taxpayers' levies are usually lower than
those of taxpayers in other districts, which generally results in lower
taxes for Class I taxpayers than for Class II through V taxpayers. 8 4

Tax rates range from $.15 to $3.12 per $100 assessed property valua-
tion. 85 The average difference in tax rates between Class I and Class
II through V districts is $.50 per $100 of assessed property value.'8 6

Over eighty-two percent of taxable Nebraska property is located in
Class II through V school districts, 8 7 while Class I taxpayers own
only seventeen percent of the taxable property. 8 8 In addition, all
Class I districts, comprising sixty-seven percent of Nebraska school
districts, educate only 10.25% of Nebraska's students.189 The other
districts, therefore, are left with a dual burden of educating most of
the state's students, while bearing a proportionately higher tax bur-
den than the Class I school districts. 90 School district reorganization
is intended to coordinate the number of students and the tax levies in
the newly formed school districts.

The exact effects of the tax equity portion of L.B. 662, however,
are unknown. Results cannot be predicted because it is not known
which school districts the Class I districts would choose or be forced

183. Brief of Nebraska Association of School Boards - Amicus Curiae at 10-11, In
re 1983-84 County Tax Levy.

184. Barrette, NSEA Contributions, supra note 131, at col. 2. The 50 school dis-
tricts paying the lowest property taxes are Class I districts. Id. Thirty-five of the high-
est tax rates are paid by residents of Class 11 or III school districts. Id. But cf.
Barrette, Kerrey Says Trip Dispelled Myths of Small Schools, Omaha World Herald,
Apr. 15, 1985, at 7, col. 4. One example which is contrary to the general rule is the
Class I Glenwood District 14, near Kearney. In that district, the levy is the highest in
the area at $1.65 per $100 assessed property value. Id.

185. Brief of Nebraska Association of School Boards-Amicus Curiae at 8, In re
1984-85 County Tax Levy (quoting Records of Education Committee regarding L.B. 662,
at 6 (1985) (rough draft)).

186. Id. A specific example within Saunders County is far more extreme than the
average figures. In that county, the highest tax rate for a Class III district is $2.39 per
$100 assessed property value, while the lowest for a Class I district is $.73. Neb. Dep't
of Educ., supra note 18, at 3.

187. Omaha World Herald, Mar. 7, 1985, at 36, col. 5.

188. Id.

189. Neb. Dep't of Educ. supra note 18, at 5.

190. See id.
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to join. This result would dictate the precise tax effects on particular
districts.

The legislature has neither undertaken nor ordered predictive
studies. However, the bill itself provides for a study by an Education
and Tax Advisory Committee. 191 Unfortunately, because of the bill's
suspension, the study has not been undertaken.

L.B. 662: THE TAX SHIFT PORTION

Property taxes are usually the main source of educational
funds. 192 This excessive reliance on property taxes is historical. In
an agrarian society, property was a reflection of one's wealth.193 In
modern times, however, property is no longer an adequate measuring
device of wealth.194 Prior to the passage of Legislative Bill 271 ("L.B.
271") in 1985,195 inconsistent procedures for assessing land values ex-
isted among the different counties. 196 This problem, however, has
been solved by L.B. 271's mandatory usage of a formula which
changed the indiscriminate valuation process into a uniform one.19 7

To understand the tax shift portion of L.B. 662, it is necessary to

know how educational operational costs are funded. Educational fi-
nance is concerned with the raising of revenue, the distribution of
funds to school districts, and the school districts' spending of
funds. 198 Federal, state, and local governments are responsible for
providing funds for educational operating costs.199 The 1979-80 na-
tional average was a contribution of approximately 48.9% from local
governments, 42% from state governments, and 9.1% from the fed-
eral government. 20 0 In Nebraska, recent statistics show contributions
of approximately 60% from local property taxes, 30% from state in-

191. L.B. 662, §§ 21-24, 1984-85 Neb. Laws at 1112. The committee would study ex-
isting educational laws and practices, public educational financing alternatives and
present property tax burdens. The committee would then propose recommendations,
hold a public hearing, and provide the legislature with recommendations. Id. § 24,
1984-85 Neb. Laws at 1112.

192. J. RAPP, supra note 160, § 5.01[4], at 5-19. In 1979, property taxes were the
main source of educational funding for all states except Hawaii. W. GARMS, J. GUTH-
RIE, & L. PIERCE, SCHOOL FINANCE: THE ECONOMICS AND POLITICS OF PUBLIC EDUCA-
TION 132 (1978) [hereinafter cited as W. GARMS].

193. T. FORD, RURAL U.S.A.: PERSISTENCE AND CHANGE 131 (1978).
194. Floor Debate, supra note 110, at 1852-53 (Mar. 18, 1985) (statement of Sen.

DeCamp).
195. L.B. 271, 88th Leg., 1st Spec. Sess., 1984-85 Neb. Laws 431.
196. LEAGUE OF WOMEN VOTERS OF NEBRASKA, supra note 2, at 3.
197. See L.B. 271, §§ 7-10, 1984-85 Neb. Laws at 434-36.
198. See W. GARMS, supra note 192, at 118.
199. See J. RAPP, supra note 160, § 5.01[1][d], at 5-9.
200. Kaden, Courts and Legislatures in a Federal System: The Case of School Fi-

nance, 11 HOFSTRA L. REV. 1205, 1212 (1983).
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come and sales taxes, and 10% from federal and other sources.20 1 In
the 1984-85 school year, the Nebraska state government contributed
29.7% to educational support.20 2 This modest amount ranked Ne-
braska forty-ninth among the fifty states in terms of the amount of
state aid to education.20 3 Conversely, Nebraska's 1984-85 local gov-
ernment contribution of 65.2% placed Nebraska fourth among the
fifty states.20 4 A recent report by the Nebraska Governor's Task
Force on Excellence in Education suggested that a local contribution
of fifty percent would be reasonable. 205

All school district reorganization legislation includes a shift from
dependence on local property taxes to state-funded sources of in-
come.20 6 Most states see this solution as equitable. 20 7 Assuming that
a tax shift program is approved in a state, the next step is to deter-
mine which state tax should fund the difference. 208 In Nebraska, the
tax revenue could come from the state corporate or individual in-
come tax, the general sales and use tax, or a combination of these
taxes.20 9 When faced with this situation, most states, including Ne-
braska, have adopted the sales and use tax for general state revenue
purposes.

2 10

Although the bill would cause the largest tax increase in Ne-
braska,211 a shift from local property taxes to state tax sources would
likely necessitate additional financing measures.212 Uncertainty ex-
ists with regard to the amount which will need to be raised as a re-
sult of the tax shift,213 and also with regard to the amount which the

201. Neb. Dep't of Educ., supra note 18, at 1.
202. NEB. TAX RESEARCH COUNCIL, INC., REP. No. 143 PUBLIC SCHOOL FINANCES 2

(1985) (available from the Nebraska Tax Research Council, Inc. in Lincoln, Nebraska).
203. Id.
204. Id.
205. GOVERNOR'S TASK FORCE ON EXCELLENCE IN EDUC., NEBRASKA SCHOOLS: THE

REPORT OF THE GOVERNOR'S TASK FORCE ON EXCELLENCE IN EDUCATION 10 (1983).
206. J. BERKE, supra note 64, at 112.
207. W. GARMS, supra note 192, at 353.
208. Hoch & King, School Finance and Spending Lids, 1980 NEB. CONTINUING

LEGAL EDUC., INC. SEMINAR ON SCH. L., 3 (presented at a seminar on school law at the
College of Law, University of Nebraska-Lincoln).

209. Id.
210. J. NOWAK, R. ROTUNDA, & J. YOUNG, CONSTITUTIONAL LAW 389 (2d ed. 1983)

[hereinafter cited as J. NOWAK].
211. Barrette, Veto, supra note 131, at 14, col. 3.
212. Barrette, Support Seen for Petition on Schools, Omaha World Herald, July 25,

1985, at 15, col. 1.
213. Floor Debate, supra note 111, at 60R (Apr. 10, 1985) (statement of Sen. V.

Johnson). The Nebraska Department of Education estimates that $110 million will
need to be raised as a result of the tax shift. Id. at 7R (Apr. 11, 1985). Other senators
have disagreed with this projection: "[W]e will have had to come up with $160 million,
$180 million, or maybe substantially more .... Id. (statement by Sen. Hoagland).
The Legislative Fiscal Office estimates that $154 million will have to be raised by fiscal
1987-88. 8 UNICAMERAL UPDATE, Apr. 19, 1985, at 7.
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increased sales tax would raise.21 4 Although the one percent sales
tax might not raise the needed amount, an amendment to raise the
sales tax to two percent failed. 215

The finance provisions of L.B. 662 present two main problems.
First, the amendments were added during the legislature's debate;
therefore, the amendments were not subjected to the usual public
hearing while in committee. 216 The procedure which was followed in
approving these important substantive amendments may have fos-
tered some resentment, especially since the bill would effect the larg-
est tax increase in Nebraska's history.217 Second, the bill provides a
statewide limit of forty-five percent on the amount of operational
costs to be financed by property taxes.218 Because the bill does not
provide for a local ceiling, property taxes in some districts may sup-
ply amounts higher or lower than forty-five percent.2 19 Perhaps this
statewide and local difference should be noted in the bill. Or, if the
legislators' true intent was to maintain a forty-five percent local limit
as well, the bill should be amended to state this intention clearly.2 20

L.B. 662: LEGAL ISSUES

The most important and the most often discussed legal issue re-
garding L.B. 662 is the constitutionality of the voting provision in sec-
tion 12.221 Nebraska Attorney General Robert Spire has issued two
opinions regarding this provision.222 First, Attorney General Spire

214. 8 UNICAMERAL UPDATE, Apr. 19, 1985, at 7. Senator Jerome Warner stated:
"The [one percent] sales tax increase would raise an estimated $90 million. Id.
(emphasis added).

215. 1 NEB. LEG. J., supra note 5, at 1467-68.
216. Barrette, Veto, supra note 131, at 14, col. 5.
217. Omaha World Herald, Apr. 20, 1985, at 16, col. 2. The article advocated that a

veto by Governor Kerrey would have "sidetrack[ed] the hastily conceived and decep-
tively packaged school financing bill." Id.

218. L.B. 662, § 17, 1984-85 Neb. Laws at 1110-11.
219. Stenberg, supra note 88, at 9.
220. L.B. 662 Implementation Advisory Comm., First Report 12 (Aug. 23, 1985)

(unpublished report) (available at the Department of Education in Lincoln, Nebraska).
221. L.B. 662, § 12, 1984-85 Neb. Laws at 1108-09. The section, in part, reads:

[S]uch elementary school attendance site shall not be closed unless a ma-
jority of the qualified electors, who, on the date of the election provided for in
this section, reside within the boundaries of such school district, as it existed
prior to reorganization, vote pursuant to section 13 of this act to close such
site. ...

If such school district divides and the various portions join more than one
school district pursuant to this act, such elementary school attendance site
shall not be closed unless a majority of the voters who, on the date of the elec-
tion provided for in this section, reside in the portion of such school district, as
the boundaries of such district existed prior to the reorganization, which con-
tains such elementary school attendance site vote to close such site.

Id., 1984-85 Neb. Laws at 1108.
222. Op. NEB. ATT'Y GEN. No. 30 (1985) (discussing the constitutionality of section
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wrote that it was not possible to determine who are "qualified elec-
tors."223 Additionally, even if the individuals who are "qualified elec-
tors" could be determined, the amendment still would be
unconstitutional because it would allow electors to vote who were not
residents of the district before the reorganization plan.224 In other
words, the problem entails allowing electors to vote on the basis of
district lines which would no longer exist after reorganization. 225

The Attorney General's opinion, however, cited no cases indicating
that electors may not be determined on the basis of the former Class
I districts.

A case indicating that the voting provision in L.B. 662 may be
constitutional is Osmera v. School District of Seward.226 The Osmera
case is relevant because the Nebraska Supreme Court was willing to
recognize voting privileges of former Class I school district residents
with regard to a school closing, subsequent to a merger of the Class I
district with another school district.227 This voting arrangement is
strikingly similar to, if not the same as, the L.B. 662 voting arrange-
ment.228 The principal difference is that Osmera specifies "a major-

12 of L.B. 662); Op. NEB. ATT'Y GEN. No. 34 (1985) (discussing the constitutionality of
section 12 of L.B. 662).

223. Op. NEB. ATT'Y GEN. No. 30, at 2.
224. Op. NEB. Arr'Y GEN. No. 34, at 2.
225. With regard to district lines, the legislature controls the state's school dis-

tricts, subject to constitutional review. E. GEE & D. SPERREY, EDUCATION LAW AND
THE PUBLIC SCHOOLS: A COMPENDIUM, S-15 to -16 (1978). Moreover, the legislature
has the power to alter school district boundaries, NEB. CONST. art. VII, § 10, since the
state has a pervasive interest in education. J. RAPP, supra note 160, § 3.03[1] at 3-21.

226. 216 Neb. 261, 343 N.W.2d 886 (1984). The plaintiffs in Osmera were voters of
the former Class II Ulysses school district, which had merged into the larger Seward
school district. Id. at 261-62, 343 N.W.2d at 888. At the district court level, the plain-
tiffs sought an injunction to prevent the Seward school district, including the Class II
Ulysess district after merger, from closing a school unless a majority of the former
Class II Ulysses district members petitioned or voted to close the school. Id. at 261-62,
265, 343 N.W.2d at 888, 890. This voting arrangement resulted from negotiations re-
garding a reorganization plan to be implemented by the Seward and Class I school dis-
tricts, not including the Ulysses district. The voting arrangement was incorporated
into a document titled the Cooperative Reorganization Commitments ["Commit-
ments"]. Id. at 262, 343 N.W.2d at 888. The plaintiffs sought the injunction on the the-
ory of equitable estoppel based on the fact that they failed to prove the elements of
equitable estoppel. Id. at 262-65, 343 N.W.2d at 888-90. Subsequently, the Ulysses
school was closed without a vote, due to the poor condition of the facility.

In affirming the district court's denial of the injunction to keep the school open,
the Nebraska Supreme Court determined that the Commitments were inapplicable.
The court determined that the equitable estoppel doctrine did not apply because the
Ulysses district's reliance upon the Commitments could not be proven. Id. at 262, 267,
343 N.W.2d at 888, 891. The Seward-Ulysses merger had occurred before the agree-
ment to the Commitments, which only referred to the Class I school districts. There
had been no mention of the Commitments in any Seward-Ulysses negotiations. Id. at
265-67, 343 N.W.2d at 890-91.

227. Id. at 267-68, 343 N.W.2d at 891.
228. The Nebraska court stated: "'No [wiard [s]chool will be closed, except after a
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ity of school patrons in the area that formerly comprised that school
district, '229 whereas L.B. 662's language refers to "a majority of the
qualified electors who ... reside within the boundaries of such
school district, as it existed prior to reorganization." 230 The phrases
are essentially equivalent. 231

Another Nebraska case relevant to the voting provisions in L.B.
662 is Schroeder v. Deltjen.232 In Schroeder, the Nebraska Supreme
Court stated that, after a merger of school districts, a new school dis-
trict does not necessarily result.233 The court opined that a change in
school district boundaries to effect a merger according to section 79-
402 of the Nebraska Revised Statutes resulted in "a change in school
district classification" as opposed to the creation of a new school dis-
trict.234 The court found this distinction to be important because, if

there is merely a change in school district classification, the original
district exists unless "specifically dissolved."235 L.B. 662 specifically
dissolves the former district only in the case of a forced merger.236

Applying the reasoning of Schroeder, in the case of voluntary affilia-
tion or merger, the former school district still would exist since L.B.
662 would not specifically dissolve it. Allowing these undissolved dis-
tricts an identity for voting purposes, or for any other purpose, would
not be a problem.

vote or petition by a majority of the school patrons in the area that formerly com-

prised that school district."' Id. at 263, 343 N.W.2d at 888-89 (quoting the Commit-
ments). This language should be compared with the similar language of L.B. 662,
which reads: "[S]uch elementary school attendance site shall not be closed unless a
majority of the qualified electors who, on the date of the election provided for in this

section, reside within the boundaries of such school district, as it existed prior to
reorganization ....

229. Osmera, 216 Neb. at 263, 343 N.W.2d at 889 (emphasis added) (quoting Com-
mitment No. 2).

230. L.B. 662, § 12, 1984-85 Neb. Laws at 1108 (emphasis added).

231. Black's Law Dictionary states the definition of "patron": "In ordinary usage

one who supports some person or thing; one who habitually extends material assist-

ance; a regular customer or benefactor." BLACK'S LAW DICTIONARY 1015 (5th ed. 1979).

232. 184 Neb. 8, 165 N.W.2d 81 (1969).

233. Id. at 12, 165 N.W.2d at 84.

234. Id. Merger is still to be accomplished in accordance with §§ 79-402 to -402.08
of the Nebraska Revised Statutes. Section 79-402 reads: "The county superintendant

shall create a new district from other districts, or change the boundaries of any district
. .. NEB. REV. STAT. § 79-402 (Cum. Supp. 1984). This portion of the statute reads

the same as it did at the time of the Schroeder case. See id. § 79-402 (Reissue 1981).

235. Schroeder, 184 Neb. at 12, 165 N.W.2d at 84.

236. L.B. 662, § 2(1), 1984-85 Neb. Laws at 1104. In the case of a forced merger,
L.B. 662 provides that "the county committee for the reorganization of school districts

shall plan to dissolve and attach such district to an existing Class II, III, IV, or V
school district." Id. (emphasis added). Comparatively, upon voluntary merger, L.B.

662 provides that "all Class I school districts . . . shall be merged with an existing

Class II, III, IV, or V school district or become part of an existing Class VI school dis-
trict." Id. § 1, 1984-85 Neb. Laws at 1103-04.
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The second Attorney General's opinion refers to the one elector-
one vote principle.237 This principle, based upon the Equal Protec-
tion Clause of the Fourteenth Amendment, ensures all persons
within a designated geographical unit an equal vote. 238 The allega-
tion is that persons within the former Class I school district's bound-
aries acquire more voting rights upon reorganization than persons
residing within the same reorganized district but not within bounda-
ries of the former Class I district.2 39 Therefore, the Attorney Gen-
eral stated that the amendment's constitutionality would be "very
difficult, if not impossible, to defend."240

Statutes which deny some citizens their right to vote are subject
to strict scrutiny.24 1 Nevertheless, exact apportionment of voting
rights - where one person's vote is given the same weight as an-
other's vote - is not required if circumstances are such that a devia-
tion in the weight given to a vote is minimal and unavoidable. 242 A
presumption of legitimacy arises in such a situation when the votes
involved have a rational relationship to the legitimate and specialized
purpose which is the subject of the vote.2 43 An example of such a re-
lationship is when a subdivision, such as a school district, is "statuto-
rily created for specific purposes. '244 This concept can be applied to
the situation which would be created by the voting provision of L.B.
662, which would allow the former Class I district residents to vote as
to the closing of an elementary school subsequent to a reorganiza-
tion.245 Where the voting class in such a situation is composed of res-
idents of a former Class I school district and the legitimate and
specialized state interest which is the subject of the vote is the main-
tenance of elementary schools located in the former Class I district,

237. Op. NEB. ATT'Y GEN. No. 34 at 1.
238. J. NOWAK, supra note 120, at 794.
239. Op. NEB. ATT'y GEN. No. 34 supra note 220 at 1.
240. Id. at 2.
241. Kramer v. Union Free School Dist., 395 U.S. 621, 626 (1969). The Kramer de-

cision involved the constitutionality of a New York education law requiring either
ownership of taxable real property, parenthood, or custody of children enrolled in a
public school within a particular school district as prerequisites to the ability to vote in
certain school district elections. Kramer, a single, childless resident who owned no
taxable real property, challenged the law on equal protection grounds. The United
States Supreme Court found the law to be unconstitutional by virtue of its exclusion of
certain voters who might have a distinct and direct interest, while including persons
with only a remote and indirect interest. Id. at 632-33.

242. In re Apportionment Law, 263 So. 2d 797, 802 (1972). The court stated that
"[m]athematical exactness is not an absolute requirement in state apportionment
plans; however, deviations, when unavoidable, must be de minimis." Id.

243. Memorandum from Larry Scherer, Legal Counsel to the Comm. on Educ.,
89th Leg., 1st Sess., (1985) (discussing arguments in favor of the constitutionality of the
provisions in L.B. 662 for the vote to close the elementary attendance sites).

244. Id.
245. L.B. 662, § 12, 1984-85 Neb. Laws at 1108.
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the voting class is rationally related to the legitimate and specialized
state purpose. In this way, a provision limiting voting rights to this
particular voting class should not violate the one elector-one vote
principle on equal protection grounds.246

Similarly, in deciding State v. Hawes,247 the Nebraska Supreme
Court upheld a statute allowing residents of Class VI districts formed
by petition to vote in accordance with a Nebraska statute which the
plaintiffs alleged distinguished the voting process in districts formed
by petition from those formed by election. 248 The court upheld the
special voting right conferred on the Class VI districts formed by pe-
tition, rationalizing that the purose in creating the distinction sup-
ported a legitimate legislative aim.2 49 In addition, the court stated
that the legislature has complete authority over school district "or-
ganization, function, and finances. ' '250 In light of Hawes, therefore,
the legislature appears to have the power to enact the voting provi-
sion of L.B. 662, which is related to school district organization, func-
tion, and finances.

Also, all voters, including those outside of the original Class I
district, have the opportunity to vote on the proposed reorganization
plan which "triggers the special, limited voting privilege."251 This
voting opportunity, combined with the reasoning in Osmera, Schroe-
der, and Hawes indicates that discrimination does not exist with re-
gard to the voting plan set out in section 12 of L.B. 662.

The second possible legal issue which might evolve from the pas-
sage of L.B. 662 regards section 15. That section allows class action

246. J. NOWAK, supra note 210, at 797. With regard to equal protection arguments
applied to apportionment cases, some group interests are so specialized "that the one
person, one vote rule need not be applied to them." Id.

247. 203 Neb. 405, 279 N.W.2d 96 (1979).
248. Id. at 410, 279 N.W.2d at 100.
249. Id. at 412, 279 N.W.2d at 101. The court stated that the legitimate purpose be-

hind § 79-801 of the Nebraska Revised Statutes is to limit the application of the statute
only to areas annexed to a Class III through VI school by petition is historical, and that
this classification promotes this purpose. Id.

250. Id. at 411, 279 N.W.2d at 100.
251. Memorandum from Larry Scherer, supra note 243. Scherer states that § 79-

426.15 of the Nebraska Revised Statutes sets forth procedures for elections regarding
acceptance of a reorganization plan. Id. In comparison, South Dakota has included
language similar to that of L.B. 662 in a statute enacted in 1968 and in a previous ver-
sion of the statute enacted in 1959. There has been neither litigation on the South Da-
kota Supreme Court level nor issuance of South Dakota Attorney General opinions
regarding the constitutionality of the South Dakota law. Section 13-6-9 provides:

The school board of a school district shall continue to operate an attend-
ance center or elementary school operated by a former common school district
during the 1968-69 school year until such time as only the resident voters of
the former common district area which operated the elementary school shall
vote to cease operation of the school or schools. ...

S.D. COMP. LAWS AM. § 13-6-9 (1982 Rev.) (emphasis added).
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suits on the part of electors of former Class I districts in the event
that they believe that "reasonable educational opportunities" are not
being provided by the newly formed district.252 Section 15, however,
does not define the phrase "reasonable educational opportunities. '253

Without such a definition, equal protection suits would result regard-
ing inequalities in physical facilities and the educational curricu-
lum. 254 In Nebraska, the courts have not specifically set out a
standard of equal or reasonable education. 255

Another possible legal issue concerns the affiliation procedure
provided by L.B. 662.256 The legislature raised the concern that the
affiliation amendment would violate the constitutional principle of
no taxation without representation.257 The legislature, however, has
power over school districts, including their financial and organiza-
tional matters,258 and the legislature represents the taxpayers. 259 It

has been held in Nebraska that taxation without representation does
not necessarily mean that no one may be taxed unless that person
may vote for a representative to the body which sets the amount of
tax to be levied.260 With regard to L.B. 662, the county board of the
county in which the high school is located would be the body deter-
mining the amount to be taxed.261 The affiliation amendment of L.B.

252. L.B. 662, § 15, 89th Leg., 1st Sess., 1984-85 Neb. Laws at 1109-10.
253. The L.B. 662 Implementation Advisory Committee, formed to make recom-

mendations regarding the implementation of L.B. 662, recommended formulation of a
definition of "reasonable educational opportunities." L.B. 662 Implementation Advi-
sory Comm., supra note 218, 11-12.

254. Stenberg, supra note 88, at 4.
255. A. WISE, supra note 163, at 200. Wise states that, in general, the standards to

be used by courts in such cases are only now being formed. Id. Although the Ne-
braska Supreme Court has not yet set out a specific standard, the court has allowed
variances of the distances between home and school. The court, therefore, has not in-
sisted on absolute equality of reasonable educational opportunities with regard to the
location of schools. See, e.g., School Dist. No. 49 v. School Dist. No. 65-R, 159 Neb. 262,
272, 66 N.W.2d 561, 568 (1954).

256. L.B. 662, §§ 8-11, 1984-85 Neb. Laws at 1106-08.
257. Floor Debate, supra note 111, at 1926 (Mar. 18, 1985) (statement of Sen. Vick-

ers); Barrette, supra note 49, at col. 5. In Ratigan v. Davis, 175 Neb. 416, 122 N.W.2d 12
(1963), the Nebraska Supreme Court stated that the principle of taxation without rep-
resentation is merely a maxim of government, as it is not stated as such in the consti-
tution. Id. at 419, 122 N.W.2d at 15.

258. Memorandum from Chris Peterson, Legal Counsel, Neb. Leg. Research Office,
to Sen. Thomas Vickers, at 3 (Apr. 3, 1985) (discussing L.B. 662's affiliation amend-
ment 0490).

259. Memorandum from Chris Peterson, Legal Counsel, Neb. Leg. Research Office,
to Sen. Thomas Vickers, at 1 (Apr. 4, 1985) (discussing L.B. 662's affiliation amend-
ment 0490).

260. Ratigan, 175 Neb. at 419, 122 N.W.2d at 15 (representation is not basis of
taxation).

261. L.B 662, § 11(2), 1984-85 Neb. Laws at 1108.
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662, therefore, does not appear to violate the principle of taxation
without representation.

Some Nebraska state senators questioned the entire bill's consti-
tutionality because the bill allegedly includes more than one sub-
ject.262 The Nebraska Constitution limits a bill's subject to its title.26 3

The constitutional provision attempts to guard against "surreptitious
legislation. '264 If a bill contains more than one subject, a voter or
legislator is forced to decide on the bill as if it were one issue,
thereby not allowing the voters to "accurately reflect their views on
either issue. '265 Attorney General Spire stated that L.B. 662 is con-
stitutional as to the subject issue, as the bill's title adequately states
the bill's sole subject. 266 The Nebraska Supreme Court's opinion in
Anderson v. Tiemann267 supports this position. In Anderson, the
court stated that a legislative bill's title must "fairly express" the
bill's subject and that the subject may be very broad.268

L.B. 662: EFFECTS

Although L.B. 662's exact effects cannot be predicted, taxes are
likely to increase in some districts and decrease in others.269 Ne-
braska Department of Education statistics regarding mergers over
the last three years generally indicate that, if L.B. 662 is enacted,
property taxes may increase in Class I districts and decrease in the
Class II through V districts. 270 These statistics must be viewed care-
fully due to the underlying assumptions used in projecting the impli-
cations of L.B. 662.271

262. Floor Debate, supra note 111, at 9R-10R (Apr. 18, 1985) (statement of Sen.
Wesely).

263. NEB. CONST. art. III, § 14. The constitutional section provides: "No bill shall
contain more than one subject, and the same shall be clearly expressed in the title."

264. Op. NEB. ATT'Y GEN. No. 64, at 1 (Apr. 17, 1985).
265. L.B. 662 is Two Bills Masquerading as One, Lincoln Star, Aug. 16, 1985, at -,

Col. -.
266. Op. NEB. ATT'Y GEN. No. 64, at 2.
267. 182 Neb. 393, 408, 155 N.W.2d 322, 32 (1967).
268. Id. at 408-09, 155 N.W.2d at 332.
269. Hearing, supra note 8, at 3 (statement of Dr. Larry Vontz, Neb. Deputy Com-

missioner of Education, Nebraska Department of Education).
270. Memorandum from Chris Peterson, Legal Counsel, Neb. Leg. Research Office,

to Sen. Howard Lamb, at 3 (Feb. 14, 1985) (discussing school reorganization).
271. Id. at 2-3. Peterson suggests two underlying assumptions that may lead to

misapplication of the Department of Education's statistics. The first assumption is that
all districts would be combined into one kindergarten through grade 12 district, which
would maintain a school in each of the former districts. Under this assumption, the
resulting tax levy would likely be lower than the levy of the original district and
higher than in the original Class I district. The second assumption is that all districts
would be merged into one district, with all schools previously in the Class I districts
being closed. All children would therefore be accommodated in the single remaining
school. In this case, there would be no increased cost to the receiving district. Id.
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In the event that L.B. 662 is passed, an area of primary concern
involves the additional expense necessitated by school reorganiza-
tion.27 2 Possible costs resulting from the passage of L.B. 662 would
include expenses for educational administrative structures, new
schools in some areas, and transportation where long distances are
involved.273 These costs are likely to be high, at least at the plan's
outset. 274 The main area of concern is transportation costs. 275 Pres-
ently, transportation of children attending Class I schools is provided
by the children's parents. If L.B. 662 is enacted, the receiving school
district would be responsible for transportation costs. 276 Neverthe-
less, in spite of the possible increase in costs, the system proposed
should be cost effective after the initial period of change.277

Many states have reorganized their school districts because of in-
equitable tax burdens.278 Many of these reforms include both tax
burden equalization and a shift from property taxes to another
source as part of the plan.279 Available research addresses the shift
in property tax burdens rather than the issue of tax burden equaliza-
tion. Analysis of the results of school district reorganization in states
surrounding Nebraska is most relevant for purposes of this Com-
ment. Surrounding states are similar to Nebraska because of their
sparse population in some areas, geography, large percentage of agri-
cultural land, and economic difficulties. 28 0 While the reorganization
legislation of these states is not identical to L.B. 662, some generaliza-
tions may be made.

In Kansas, the number of school districts was reduced from 1,830
in the mid-1960's to 305 in 1985.281 State aid increased from seven-
teen percent in 1965 to forty-five percent in 1985.282 Kansas was unu-

272. Hearing, supra note 8, at 36 (statement of Sen. Baum).
273. Floor Debate, supra note 110, at 1861 (Mar. 18, 1985) (statement of Sen.

Sieck).
274. J. BERKE, supra note 64, at 116-17. Contra Omaha World Herald, May 16,

1985, at 39, col. 2. Governor Kerrey stated that school reorganization under L.B. 662
would not have to cost a great deal. Id.

275. Hearing, supra note 8, at 31 (statement of Sen. Lamb); id. at 36 (statement of
Sen. Baum); Floor Debate, supra note 111, at 1861 (Mar. 18, 1985) (statement of Sen.
Sieck); Omaha World Herald, May 16, 1985, at 39, col. 3.

276. See Omaha World Herald, May 16, 1985, at 39, col. 3.
277. NEB. TAX RESEARCH COUNCIL INC., supra note 202, at 6.
278. Brown, supra note 59, at 71. Although about twenty-five states reorganized

their school districts in the 1970's, little research is available regarding the results. Od-
den, School Finance Reform: Emerging Issues and Needed Research, in DILEMMAS IN
SCHOOL FINANCE 29, 30 (1978).

279. J. BERKE, supra note 64, 122.
280. Neb. Dep't of Educ., supra note 18, at 12.
281. Kennedy, Kansas 'Better Off Since School Mergers, 4 NEBRASKA SCHOOL

LEADER 10, 10 (1985).
282. Id. at 11.
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sual in succeeding to secure property tax relief in spite of the state's
increased spending level and attempted equalization.283 The main
emphases of the Kansas legislation were the equalization of the tax
burden and equal educational opportunity.28 4

Wisconsin also succeeded in achieving property tax relief.28 5 The

Wisconsin plan preserved local control regarding taxation and expen-
diture matters.28 6 Wisconsin's substantial property tax relief was ob-
tained by increasing the state's share of funding from thirty to forty
percent.2 7 Also, Wisconsin imposed cost controls on the expendi-
tures of local school districts, thereby limiting the districts' increases
in expeditures.28 8 Another interesting feature of the Wisconsin legis-
lation was its elimination of the effect of a district's property tax base
on educational spending. This elimination was accomplished by sub-
stituting a standard per-pupil tax base for the previously used mini-
mum tax base. The substituted standard tax base greatly exceeded
the average, state-equalized valuation. 28 9

The scarceness of available data regarding the benefits of reor-
ganization plans illustrates that long-range results are frequently un-
known.290 The studies tend to review the methods of reorganization
rather than the results. Also, the studies' methodologies often dif-
fer,291 and they frequently do not describe their methodologies, mak-
ing comparisons difficult. Moreover, research does not address
possible problems which could result.2 92 This failure is critical since
a reorganization plan may entail unexpected consequences, especially
if the reform is long overdue.293

In the event that L.B. 662 is enacted, most residents of Class II
through V districts would benefit from the bill's tax equity provi-
sions.2 94 The exact effects, however, including the fiscal effects, are

283. Brown, supra note 59, at 76. g
284. Kennedy, supra note 281, at 10-11.
285. Hansen & Nelson, Impact of the 1973 Wisconsin School Finance Reform, in

SELECTED PAPERS IN SCHOOL FINANCE 1978, at 111, 172, 205 (1978).
286. Id. at 112.
287. Id. at 111.
288. Id. at 112.
289. Id.
290. Kaden, supra note 200, at 1259. See also G. Burton, An Analysis of the Educa-

tional Rationale Supporting School District Reorganization 3 (1978) (presented to the
graduate faculty in partial fulfillment of the requirements for the degree of Specialist
in Education, University of Nebraska-Omaha).

291. Brown, supra note 59, at 57. Brown states that "because different methodolo-
gies are used [in the studies], the studies cannot readily be compared or aggregated."
Id.

292. Sher, supra note 156, at 13.
293. Christiansen & Gifford, Building Towards School Finance Reform in New

York State: Problems, Progress, and Prospects, 14 URBAN LAW. 619, 641 (1982).
294. E. Will, L.B. 662, at 1 (1985) (unpublished report).
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unknown.295

CONCLUSION

The exact implications of L.B. 662 are uncertain, and the bill
may contain some flaws. Nevertheless, the bill is necessary for pur-
poses of tax equity and a reduction in Nebraska's excessively large
number of school districts. The added amendments regarding the
shift from reliance upon local property taxes to the sales tax appear
to be additional positive features, in spite of ensuing controversy.
Under L.B. 662, some districts' tax burdens will be lessened, while
other districts' tax burdens will increase. This resulting change in
the assumption of the tax burdens, however, is the essence of an
equalization plan. Hoepfully, the voters will approve the bill in the
November, 1986 Nebraska gubernatorial election. In the meantime,
further study and clearer approximation of the effects might make
the bill more understandable and palatable to the people of Ne-
braska. If the bill does not become law, Nebraska will remain signifi-
cantly behind most other states by not reorganizing its school
districts to provide Nebraskans with the advantages of reorganiza-
tion.

Mary K Heise - '87

295. Barrette, supra note 49, at 44, col. 2.
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