
EMPLOYMENT DISCRIMINATION

EEOC SUBPOENA ENFORCEMENT TO DETERMINE ADEA
COVERAGE OF PARTNERSHIP RETIREMENT POLICY

- EEOC v. PEAT MAR WICK MITCHELL & CO.

INTRODUCTION

A court faced with the decision whether to order the enforce-
ment of an administrative subpoena adopts one of two judicial con-
cepts, the "tile in the mosaic" concept or the "fishing expedition"
concept.1 The former owes its origin to Chief Justice Cardozo who
concluded that the judiciary's subpoena enforcement requires no ad-
ministrative agency forecast of the investigative relevance of legiti-
mately subpoenaed documents. 2 He reasoned that the government
cannot estimate the probable importance of the documents without
placing the information "in its setting, a tile in mosaic."'3 The "fish-
ing expedition" concept can be traced to Justice Holmes. In F. T. C. v
American Tobacco Co.,4 he denied the enforcement of an administra-
tive subpoena and concluded that the Federal Trade Commission had
directed a "fishing expedition" into private papers when it ordered
the company to produce all its customer records, "relevant or irrele-
vant, in the hope that something would turn up."'5

The Eighth Circuit, in EEOC v. Peat Marwick Mitchell & Co.,6

found that the Equal Employment Opportunity Commission
("EEOC") had a legitimate statutory purpose in petitioning for the
judicial enforcement of its subpoena duces tecum to obtain the ac-
counting firm's documents regarding its partnership retirement plan.
Thus, the Eighth Circuit affirmed the lower court's determination
that the investigatory information sought by the EEOC represented a
"tile in the mosaic" of a potential Age Discrimination in Employment
Act ("ADEA") violation.

This Note discusses the Eighth Circuit's decision in EEOC v. Peat

1. 1 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 4:15, at 271 (2d. ed. 1978).
2. Comment, SEC v. Wheeling-Pittsburgh Steel Corp.: Bad Faith and the Abuse-

of-Process Defense to Administrative Subpoenas, 82 COLUM. L. REV. 811, 832 n.120
(1982) (quoting In re Edge Ho Holding Corp., 256 N.Y. 374, 381-82, 176 N.E. 537, 539
(1931)).

3. Id.
4. 264 U.S. 298, 305-06 (1924).
5. Id.
6. 775 F.2d 928, 930 (8th Cir. 1985), cert. denied, 54 U.S.L.W. 3582 (U.S. Mar. 3,

1986) (No. 85-1012).
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Marwick Mitchell & Co., v concerning the applicability of the sub-
poena enforcement provisions of the ADEA to the threshold determi-
nation of the Act's coverage of a firm's mandatory retirement policy
for its partners.8 This Note first examines the internal EEOC proce-
dures for directed investigations under the ADEA and the apportion-
ment of burdens of proof in a subpoena enforcement proceeding. 9

This examination necessarily involves looking at the purposes and
policies behind the ADEA subpoena issuance to determine whether
the investigation concerns a legitimate purpose under the Act.10 Sec-
ond, this Note considers the terms in the definitional section of the
ADEA for the purpose of evaluating an express limitation on its
scope. 1 Finally, this Note analyzes the Eighth Circuit's enforcement
of the administrative subpoena in light of judicial and statutory
precedents. 12 From that analysis, this Note concludes that the Eighth
Circuit's decision comports with four decades of movement in the law
favoring governmental need for information concerning the organiza-
tion, business, conduct, practices, and management of employers.13

FACTS AND HOLDINGS

In May of 1982, the EEOC initiated a directed investigation of
Peat Marwick Mitchell & Co., ("Peat Marwick") a partnership of cer-
tified public accountants, for the purpose of determining whether the
accounting firm's retirement policies and practices discriminated on
the basis of age against individuals at the firm's St. Louis, Missouri,
facilities.14 The EEOC issued a subpoena duces tecum to one of the
firm's partners, requiring the production of documents pertaining to
the relationship of members to the partnership and among them-
selves.15 Peat Marwick offered to produce its partnership agreement
but stipulated that the agreement could not be copied and had to be
returned on completion of the investigation.' 6 The EEOC found this
restriction unacceptable, explaining its need to keep discovery docu-
ments in the case file for comparative purposes in other investiga-

7. 775 F.2d 928 (8th Cir. 1985).
8. See notes 14-38 and accompanying text infra.
9. See notes 39-141 and accompanying text infra.

10. See notes 142-51 and accompanying text infra.
11. See notes 142-60 and accompanying text infra.
12. See notes 161-255 and accompanying text infra.
13. See notes 261-78 and accompanying text infra. The term "employer" as used

throughout the text of this Note means all persons subject to the prohibitions of the
ADEA, including all employers affecting commerce under 29 U.S.C. § 630(b), labor or-
ganizations under 29 U.S.C. § 630(c) and employment agencies under 29 U.S.C. § 630(d)
of the Act.

14. Peat Marwick, 775 F.2d at 929.
15. Id.
16. Brief of Appellant at 6, Peat Marwick.
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tions.17 Subsequently, the EEOC invoked the enforcement authority
of the United States District Court for the Eastern District of Mis-
souri by filing an application for a show cause order.1 8

In its answer to the application, Peat Marwick objected to the
subpoena on the grounds that the firm was a partnership and that
the ADEA does not cover retirement policies for partners. 19 Peat
Marwick also contended that the subpoenaed information lacked any
legitimate purpose under the ADEA.20 Lastly, the accounting firm
asserted that the EEOC lacked any power under the ADEA because
the Reorganization Act of 1977, which transferred enforcement au-
thority to the agency, contained a one-house veto provision that had
been declared unconstitutional by the Supreme Court in 1983.21

On June 20, 1984, the district court ordered the enforcement of
the subpoena, holding that the investigation was for a "legitimate
purpose because it is possible that [Peat Marwick] may label some of
its members as 'partners' when, in fact, those members may not fit
within the traditional definition of the term. '22 Regarding the legis-
lative veto challenge to the EEOC's authority under the ADEA, the
court recognized that Congress subsequently ratified the President's
transfer of ADEA authority to the agency, thus making further con-
sideration of Peat Marwick's argument unnecessary. 23

Peat Marwick filed a timely appeal and the district court entered

17. Brief of Appellee at 4 n.2, Peat Marwick.
18. Id. at 4.
19. Id.
20. Peat Marwick, 775 F.2d at 927. In Immigration and Naturalization Serv. v.

Chadha, 462 U.S. 919, 947-59 (1983), the Supreme Court held unconstitutional a provi-
sion in the Immigration and Nationality Act which authorized one house of Congress
to invalidate a decision of the executive branch to allow a particular deportable alien
to remain in the United States. The Court found that the legislative effect of the one-
house veto violated the bicameralism and presentment requirements of article I of the
Constitution, which requires passage by a majority of both houses and presentment to
the president. Id. at 944-59.

21. Brief of Appellant at 4-5, Peat Marwick.
22. EEOC v. Peat Marwick Mitchell & Co., 589 F. Supp. 534, 539 (E.D. Mo. 1984),

affd, 775 F.2d 928 (8th Cir. 1985), cert. denied, 54 U.S.L.W. 3582 (U.S. Mar. 3, 1986).
23. Id. at 537-38. The Peat Marwick district court adopted the reasoning of the

district court decision in Muller Optical Co. v. EEOC, 574 F. Supp. 946 (W.D. Tenn.
1983), aff'd, 743 F.2d 380 (6th Cir. 1984). Both district courts concluded that congres-
sional ratification of Reorganization Plan No. 1 cured the Reorganization Act of 1977's
violation of the bicameralism and presentment requirements of article I of the Consti-
tution. Peat Marwick, 589 F. Supp. at 537-38; Muller Optical Co., 574 F. Supp. at 954.

The Sixth Circuit, however, affirmed the Muller lower court on grounds other
than Congress' subsequent ratification of the reorganization plan; the Sixth Circuit
reasoned that the one-house veto was never exercised. Muller Optical Co. v. EEOC,
743 F.2d 380, 388 (8th Cir. 1984). The court found that Congress' delegation of author-
ity to the EEOC to enforce the ADEA was "accompanied by sufficient standards to
permit the executive to constitutionally exercise the power given." Id. Thus, Congress
did not act unconstitutionality when it passed the Act. Id.
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a stay of its order pending this appeal. 24 On October 10, 1985, a di-
vided three-judge panel affirmed the enforcement of the subpoena. 25

Circuit Judge Fagg, writing for the majority, held that the EEOC's
investigation was for a legitimate purpose authorized by Congress.26

The majority agreed with the EEOC position that some individuals
who were denominated partners might actually be employees for
ADEA purposes.2 7 The court found the EEOC's investigation of the
partners' relationship to the firm and to each other to be within the
agency's congressional mandate to eliminate forced retirement.28

The court concluded that the EEOC had not abused the subpoena
process.

29

Dissenting, Judge John Gibson found that the EEOC stepped
"outside the bounds of its investigatory authority" under the
ADEA. 30 He stated that the court ignored statutory authority and
precedent in construing the ADEA as governing relationships among
partners.3' Judge Gibson stated that the record before the court
clearly indicated tha Peat Marwick was a bona fide partnership and
that this established conclusively that the legal relationship of a part-
nership existed.32 He cited Peat Marwick partners' contributions to
capital, sharing of profits and losses, voting on partnership matters,
and approval of amendments to the partnership agreement as com-
monly accepted attributes of a partnership. 33 Judge Gibson found
that the EEOC had supported on the record the conclusion that Peat
Marwick possessed the legal relationship of partnership; the EEOC
contended at the show cause hearing that it was "not contending that
Peat Marwick is a sham partnership. '34 He concluded that this rec-
ord refuted the EEOC's argument that partners with a minute equity
interest in a firm of 1,375 members may be employers for ADEA
purposes.

35

In addition, Judge Gibson reasoned that the purpose of the
ADEA is "to protect employees in their relationship with their em-
ployers. '36 He further explained that neither the language nor the
legislative history of the act reveals a congressional need to protect

24. Peat Marwick, 775 F.2d at 929.
25. Id.
26. Id. at 930.
27. Id.
28. Id.
29. Id. at 931.
30. Id. at 933.
31. Id. at 931.
32. Id. at 931-32.
33. Id. at 931.
34. Id. at 932.
35. Id.
36. Id.
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partners from one another.3? Thus, he concluded that the EEOC
sought to engage in improper investigatory activity by issuing a sub-
poena of Peat Marwick's partnership documents for the purpose of
determining coverage under the ADEA.38

BACKGROUND

OVERVIEW OF ADEA

Origin and Enforcement

During the debates on the Civil Rights Act of 1964, congressional
committees examined the idea of including a protected class based on
age in the coverage of that legislation.39 The legislators compromised
and instituted a study to be prepared for Congress by the Secretary
of Labor on the topic of age discrimination in employment.40 Subse-
quently, the Secretary of Labor prepared a report identifying ram-
pant discriminatory employment practices against older workers, 41

triggering the passage of the ADEA in 1967.42

The ADEA makes it "unlawful for an employer ... to discharge
any individual or otherwise discriminate ... with respect to his com-
pensation, terms, conditions, or privileges of employment, because of
such individual's age".4 3 The stated purposes of the act are three-
fold: the employment of older persons based on their ability rather
than age; the prohibition of arbitrary age discrimination in employ-
ment; and assistance to employers and workers in finding ways to
meet problems arising from the impact of age on employment. 44

Mandatory retirement is one form of employment discrimination
that clearly falls within the prohibitions of the act.45 The Conference

37. Id.
38. Id. at 933.
39. McKenry, Enforcement of Age Discrimination in Employment Legislation, 32

HASTINGS L. J. 1157, 1158 (1981).
40. Id.
41. U.S. DEP'T OF LABOR, REPORT TO THE CONGRESS ON AGE DISCRIMINATION IN

EMPLOYMENT UNDER SECTION 715 OF THE CIVIL RIGHTS ACT OF 1964, at 5-19 (1965). In
1965, the Department of Labor surveyed the hiring practices of over 500 employers in
five cities which did not have laws against age discrimination in employment. Id. at 6.
The Department of Labor, as a result of the survey, found persistent and widespread
use of age limits in hiring older workers that in the majority of cases were derived
from arbitrary discrimination on the basis of age and regardless of ability. Id. at 21.
Approximately sixty percent of the surveyed employers had this age limitation on new
hirees between forty-five and fifty-five years of age. Id. at 6. Twenty percent of the
employers established upper age limits on candidates for some or all occupations. Id.

42. McKenry, supra note 39, at 1158.
43. 29 U.S.C. § 623(a)(1) (1982). For the complete text of the Age Discrimination

in Employment Act, see 29 U.S.C. § 621-634 (1982).
44. 29 U.S.C. § 621(b) (1982).
45. 29 C.F.R. § 1625.9(b)(1) (1985).
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Committee Report to the 1978 amendments to the ADEA expressly
stated that the amendment to the retirement or pension plan clause
was intended "to make absolutely clear . . .[that the bona-fide em-
ployees benefit plan provision] does not authorize an employer to re-
quire or permit involuntary retirement of an employee within the
protected age group on account of age."46

While the 1967 enactment created a protected age group between
forty and sixty-five years of age,47 the 1978 amendments to the
ADEA raised the protected age limit to seventy. 48 Thus, employers
requiring involuntary retirement before age seventy may be poten-
tially liable under an ADEA action.49

Congress originally vested enforcement authority for the ADEA
in the Wage and Hour Division of the United States Department of
Labor, which also enforces the Fair Labor Standards Act ("FLSA").50

In 1978, President Carter transferred enforcement functions under
the ADEA from the Department of Labor to the Equal Employment
Opportunity Commission. 51 President Carter supported this move by
noting that the statutory provisions of Title VII of the Civil Rights
Act of 1964 and the ADEA virtually overlap in their coverage of em-
ployers, labor organizations, and employment agencies.52

Congress created the EEOC to enforce Title VII.5 3 Under Title
VII, the EEOC has authority to investigate charges filed against cov-
ered employers by aggrieved individuals. 54 Moreover, the EEOC's
authority extends to the EEOC itself filing the charge on behalf of an
aggrieved individual before commencing the investigation of the em-
ployer suspected of employment discrimination. 55

46. H.R. CONF. REP. No. 950, 95th Cong., 2d Sess. 8, reprinted in 1978 U.S. CODE
CONG. & AD. NEWS 528, 529.

47. Age Discrimination in Employment Act of 1967, Pub. L. No. 90-202, 12, 81
Stat. 602, 607, reprinted in 1967 U.S. CODE CONG. & AD. NEWS 658, 664 (codified at 29
U.S.C. § 631(a) (Supp. 1965-1969))..

48. Age Discrimination in Employment Act Amendments of 1978, Pub. L. No. 95-
256, § 12(a), 92 Stat. 189, 189 (codified as amended at 29 U.S.C. § 631(a) (1982)).

49. See notes 40-43 and accompanying text supra.
50. See 29 U.S.C. § 625-626 (Supp. 1965-1969); EEOC COMPL. MAN. (BNA) 801.4,

at 801:0003 (Aug. 8, 1985). Moreover, remedies for violations of the ADEA were
adopted from the FLSA. Lorillard v. Pons, 434 U.S. 575, 582 (1978).

51. Reorganization Plan No. 1 of 1978, 3 C.F.R. § 321 (1978), reprinted in 5 U.S.C.
app. at 1155 (1982).

52. Remarks Announcing Reorganization Plan No. 1 of 1978, 1 PUB. PAPERs 398,
403 (Feb. 23, 1978). Compare 42 U.S.C. §§ 2000e, 2000e-2 (1982) (Title VII coverage)
with 29 U.S.C. §§ 623, 630 (1982) (ADEA coverage).

53. Civil Rights Act of 1964, Pub. L. No. 88-352, 705(a), 78 Stat. 241, 258 reprinted
in 1964 U.S. CODE CONG. & AD. NEWS 287, 307 (codified at 42 U.S.C. § 2000e-4(a)
(1982)).

54. 42 U.S.C. § 2000e-5(b) (1982).
55. Id. Congress granted the EEOC the authority to investigate a charge on be-

half of an aggrieved individual who was afraid to file in his own name. This charge is
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Unlike Title VII, the ADEA procedures also permit the EEOC to
conduct directed investigations. 56 Under this procedure the EEOC
investigators originate the charge and explore potential violations of
the statute without any allegation of employment discrimination hav-
ing been made by an aggrieved person.5 7 The EEOC initiates di-
rected investigations by correspondence and telephone contact with
the employer suspected of the employment discrimination; an EEOC
staff member sends a letter to the employer identifying the discrimi-
natory practice and policy.58

The lack of the authority to gather information would render in-
effective the EEOC's enforcement power.59 Consequently, the ad-
ministrative regulations governing the ADEA contain appropriate
information discovery provisions which effectuate the purposes of the
act.60 Specifically, "the Commission shall have the authority to issue
a subpoena requiring the production of evidence including, but not
limited to, books, records, correspondence, or documents in the pos-
session or under the control of the person subpoenaed. ' 61

ANATOMY OF AN EEOC INVESTIGATION

The EEOC Compliance Manual contains the in-house processing
procedures for ADEA cases. The manual includes a list of target
areas for investigation which may surface through individual charges
or complaints or from directed investigations; the targeted areas in-
clude both selected issues and types of enterprises. 62

The list of target employers for directed investigation derives
from "prior investigations or charge processing under the ADEA,
outside sources such as newspapers or trade publications . . . and
personal knowledge of staff members with respect to respondent's
age profile. '63 The list of target issues for investigation includes gen-
eral issues of concern to the EEOC in the area of age discrimination

referred to as a commissioner's charge. B. SCHLEI & P. GROSSMAN, EMPLOYMENT DIs-
CRIMINATION LAW 994-95 (2d ed. 1983).

56. See B. SCHLEI & P. GROSSMAN, supra note 55, at 963.
57. Id. See note 63 infra.
58. EEOC v. Quadrant Club, Inc., 35 Fair Empl. Prac. Cas. (BNA) 195, 196 n.1

(N.D. Tex. 1984).
59. See notes 62-70 and accompanying text infra.
60. 29 C.F.R. § 1626.16(a) (1985).
61. Id. § 1626.16(a)(2).
62. EEOC COMPL. MAN. (BNA) No. 39, at N:1001-1008 (May, 1981).
63. Id. at N:1009. See Quadrant Club, Inc., 35 Fair Empl. Prac. Cas. (BNA) at 195.

In Quadrant Club, Inc., the EEOC issued an administrative subpoena duces tecum pur-
suant to the ADEA as part of a directed investigation into a private club's recruitment
and business practices. Id. at 195. The directed investigation followed the club's place-
ment of a job advertisement in a local newspaper for an "ambitious 'young' man for
future managment position." Id. at 195-96.

1986]
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and issues peculiar to the jurisdiction of an EEOC district office. 64

Involuntary early retirement is one of the issues of concern.65 The
administrative subpoena issued to the target employer for the pur-
pose of gathering information concerning the directed investigation
must orginate from either the EEOC General Counsel, District Di-
rector, Director of the Office of Program Operations, or a designated
representative.

66

In the event of the employer's non-compliance with the EEOC
subpoena, the EEOC has standing to invoke the jurisdiction of the
federal courts for subpoena enforcement purposes.67 The subpoena
enforcement hearing is summary in nature due to the latitude
granted the court by Rule 91(a)(3) of the Federal Rules of Civil Pro-
cedure. 68 At the hearing, the employer has the burden of showing
why the court should not enforce the subpoena.69 Consequently, a
motion for judgment pursuant to Rule 81(a)(3), or for summary judg-
ment pursuant to Rule 56 of the Federal Rules of Civil Procedures
can expedite the enforcement hearing in the federal district court.7 0

JURISDICTIONAL STANDARD FOR ADMINISTRATIVE SUBPOENA
ENFORCEMENT: APPORTIONING BURDENS OF PROOF

The 1964 Internal Revenue Service ("IRS") summons enforce-
ment case of United States v. Powell71 established the elements that
the government must satisfy for a prima facie case before a court
will enforce the subpoena application.72 The Powell standards have
governed the EEOC, the IRS and the Securities and Exchange Com-
mission ("SEC") in their issuance of administrative subpoenas. 73 In
Powell, by way of dicta, the Supreme Court stated the test that has
become known as the "Powell standards of good faith" test:74 (1) the
investigation must be conducted according to a legitimate purpose; (2)
the inquiry must be relevant to that purpose; (3) the information
must not already be in the administrative agency's possession; and (4)
the administrative steps required by the statute must have been fol-

64. EEOC COMPL. MAN. (BNA) No. 39, at N:1010 (May, 1981).
65. Id.
66. 29 C.F.R. § 1626.16(b) (1985).
67. EEOC COMPL. MAN (BNA) No. 34, at 110:0007 (July, 1980).
68. FED. R. Civ. P. 91(a)(3). Rule 91(a)(3) provides: "[T]hese rules apply to pro-

ceedings to compel the giving of testimony or production of documents in accordance
with a subpoena issued by an officer or agency of the United States under any statute
of the United States. .. "

69. See note 78 and accompanying text infra.
70. EEOC COMPL. MAN. (BNA) No. 34, at N:1110:0009 (July, 1980).
71. 379 U.S. 48 (1964).
72. Id. at 57.
73. EEOC v. K-Mart Corp., 694 F.2d 1055, 1066 (6th Cir. 1982).
74. United States v. LaSalle Nat'l Bank, 437 U.S. 298, 318 (1978).
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lowed.75 Furthermore, the court explained that the respondent at
the hearing may challenge the "summons on any appropriate
ground.

'76

Thus, once the EEOC makes a prima facie case, the burden shifts
to the subpoenaed party to disprove one of these elements or to
demonstrate that judicial enforcement of the subpoena would result
in an abuse of the court's process.77 As the Eighth Circuit Court of
Appeals has noted, "that burden is a heavy one."7 8

The court itself plays a limited role in the subpoena enforcement
proceeding.79 The proper inquiry by the court comprises only two
matters: "whether the information sought is material and relevant,
and whether the issuance of the subpoena is within the authority of
the agency." °80 The four prongs of the Powell good faith test mark
the bounds of the court's power; the Supreme Court has "never advo-
cated broad equitable powers for the court in this area. 8 1

Elements of EEOC's Burden of Proof

As the jurisdictional prerequisite to the enforcement of the sub-
poena, the EEOC must prove a valid charge, regardless of whether
the charge originates from an aggrieved individual or from the EEOC
pursuant to a directed investigation.8 2 The degree of specificity re-
quired in an EEOC charge, in order to constitute a valid charge for
administrative subpoena enforcement purposes, remained unsettled
until EEOC v. Shell Oil Co. 3 This decision represents the Court's ex-
pression of the necessary breadth and scope of an EEOC initiated
investigation.

8 4

The Shell Oil Co. case concerned an EEOC subpoena issued pur-
suant to a Commissioner's pattern and practice charge under Title
VII.8 5 The Eighth Circuit Court of Appeals reversed the lower

75. Powell, 379 U.S. at 57.
76. Id.
77. See K-Mart Corp., 694 F.2d at 1066-67. See also Peat Marwick, 775 F.2d at 931.
78. EEOC v. Michael Constr. Co., 706 F.2d 244, 250 (8th Cir. 1983), cert. denied,

464 U.S. 1038 (1984).
79. EEOC v. Institute of Gas Technology, 23 Fair Empl. Prac. Cas. (BNA) 825, 827

(N.D. Ill. 1980).
80. Id. at 827.
81. See Comment, supra note 2, at 818.
82. See EEOC v. Shell Oil Co., 676 F.2d 322, 324-26 (8th Cir. 1982), rev'd, 104 S. Ct.

1621, 1629 (1984).
83. 104 S. Ct. 1621 (1984). See generally Note, EEOC v. Shell Oil Company: Did

the Supreme Court Grant the EEOC a Fishing License?, 29 ST. LouIs U.L.J. 533 (1985)
(examining the impact of the Shell Oil Co. decision on the EEOC's ability to compel an
employer to comply with self-initiated investigations based on broad allegations of em-
ployment discrimination).

84. See Note, supra note 83, at 535.
85. Shell Oil Co., 104 S. Ct. at 1624-25. Under 707(e) of Title VII of the Civil
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court's enforcement of the subpoena.8 6 The Eighth Circuit based its
reversal on the finding that the charge and notice of the alleged race
discrimination did not include information with some "basis in fact"
or a "statement of the circumstances" of the alleged violations "sup-
ported by some factual or statistical basis. 8 7 The Supreme Court
granted certiorari in this case to alleviate the confusion in the courts
of appeals over the specificity of an EEOC charge before judicial en-
forcement of the subpoena.8 8

In reversing the Eighth Circuit decision, the Court was guided by
three considerations. First, the Court noted that a charge serves the
purpose of notifying the EEOC that either an aggrieved individual or
the EEOC Commissioner believes that an employer has violated the
statute.8 9 The charge is not to be construed as a complaint initiating
a lawsuit. 90 Only if the information gathered from the investigation
causes the Commissioner to have reasonable cause to believe that the
employer's activity constitutes employment discrimination does the
proceeding become adversarial. 91 Second, the Court stated that the
charge must be assessed according to the employment discrimination
statute's requirement that the EEOC can gather information only if
it is relevant to the charge under investigation.9 2 The Court based its
interpretation of the word "relevant" on prior court decisions confer-
ring broad investigatory powers on the EEOC.9 3 Third, the Court

Rights Act of 1964, Congress gave the EEOC the power "to investigate and act on a
charge" alleging a "pattern or practice" of employment discrimination by an employer.
B. SCHEI & P. GROSSMAN, supra note 55, at 1181. The EEOC characterizes the pattern
or practice charge as an investigation of systematic discrimination, "meaning that the
acts claimed to be discriminatory were something other than 'isolated, peculiar, or acci-
dental events.'" Id. at 1177. For a discussion of the statutory and regulatory require-
ments of a pattern or practice charge, see Note, supra note 83 at 536-44.

86. Shell Oil Co., 104 S. Ct. at 1626.
87. Id. at 1627.
88. Id. The Sixth, Seventh, and Ninth Circuits rejected the Eighth Circuit's hold-

ing that the EEOC charge of discrimination must contain a factual or statistical basis.
See, e.g., EEOC v. A.E. Staley Mfg. Co., 711 F.2d 780, 786 (7th Cir. 1983), cert. denied,
104 S. Ct. 1907 (1984) (rejecting the Eighth Circuit's holding in Shell Oil Co. that the
Commissioner's charge must demonstrate some basis in fact); K-Mart Corp., 694 F.2d at
1063 n.7 (holding that the Eighth Circuit's requirement that the EEOC's allegations of
a violation contain some basis in fact was "contrary to well-established law"); EEOC v.
Bay Shipbuilding Corp., 668 F.2d 304, 311 n.8 (7th Cir. 1981) (holding that the EEOC's
subpoena, seeking information about discrimination, was valid even though the charge
contained no specific allegations of the violation); EEOC v. Dean Witter Co., 643 F.2d
1334, 1338 (9th Cir. 1980) (holding that "it would defeat the Congressional scheme to
impose detailed fact pleading burdens on the EEOC before it has had an opportunity to
investigate the basis for the charge.").

89. Shell Oil Co., at 1630-31.
90. Id. at 1630-31.
91. Id. at 1631.
92. Id.
93. Id.
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stressed the need to protect the EEOC's ability to investigate poten-
tial employment discrimination violations. 94

Based on these three considerations, the Supreme Court ruled
that the Eighth Circuit's requirement that a valid charge contain
some factual or statistical basis was erroneous. 95  The Court
explained:

Some of respondent's arguments are based on the assump-
tion that a district court, when deciding whether to enforce a
subpoena issued by the EEOC, may and should determine
whether the charge of discrimination is "well founded" or
"verifiable." . . . Nothing in the statute or its legislative
hisotry provides any support for this assumption. The dis-
trict court has the responsibility to satisfy itself that the
charge is valid and that the material requested is "relevant"
to the charge. . . . [A]ny effort by the court to assess the
likelihood that the Commission would be able to prove the
claims. . . would be reversible error.96

The Shell Oil Co. ruling on the breadth and scope of an EEOC
charge for subpoena enforcement purposes shares with United States
v. Powell97 a legal proposition that governs subpoena enforcement
proceedings: administrative agencies are not required to show prob-
able cause before issuing subpoenas.98 The agency can investigate
"merely on suspicion that the law is being violated, or even just be-
cause it wants assurance that it is not."99 Oklahoma Press Publishing
Co. v. Walling 00 and United States v. Morton Salt Co.'0 represent
benchmark decisions establishing this foundational element of mere
suspicion in administrative agency subpoena enforcements. 0 2

Oklahoma Press involved the issuance of a subpoena duces tecum
by the administrator of the Wage and Hour division of the Depart-
ment of Labor under the authority of the FLSA for the purpose of
determining wage and hour violations by a newspaper publisher. 0 3

The petitioners, Oklahoma Press Publishing Co. and News Printing
Co., contended that the first amendment guarantee of freedom of the
press exempted the companies from coverage. 10 4 Thus, the publish-
ers argued that the question of coverage must be adjudicated before

94. Id.
95. See id. at 1632-33.
96. Id. at 1632 n.26.
97. 379 U.S. 48 (1984).
98. See Shell Oil Co., 104 S. Ct. at 1631-35; Powell, 379 U.S. at 119.
99. United States v. Morton Salt Co., 338 U.S. 632, 642-43 (1950).

100. 327 U.S. 186 (1946).
101. 338 U.S. 632 (1950).
102. See 1 K. DAVIS, supra note 1, § 4:2, at 230-31.
103. Oklahoma Press, 327 U.S. at 189-90.
104. Id. at 192.
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enforcement of the subpoena.10 5 The publishers further argued that
fourth amendment search and seizure violations were at issue; to al-
low the government to subpoena documents simply to determine if a
violation exists constitutes a fishing expedition to search and seize
private papers. 0 6

The Supreme Court enforced the subpoena. 0 7 The Court found
that the government's search involved no entry of the publishers'
premises, but rather followed the court order which had provided the
publishers an opportunity to present objections. 10 8 The Court con-
cluded that the publishers wanted total immunity from the FLSA
provisions on the claim that the fourth amendment placed them
above the law.'0 9 In deciding to enforce the subpoena, the Court bal-
anced the publishers' interests against the government's need to
know.110 Governmental interests become excessive, the Court stated,
when methods are unreasonable."' The Court concluded that halt-
ing the government's discovery "at the threshold of inquiry ...
would render substantially impossible [the Administrator's] effective
discharge of the duties of investigation and enforcement which Con-
gress had placed upon him.""' 2

In Morton Salt, the Court invoked the reasoning of its opinion in
Oklahoma Press.1 13 The Morton Salt Court, in enforcing the sub-
poena power of the Federal Trade Commission against a corporate
employer, broke down further the constitutional barriers to govern-
mental investigation. The Court held that "even if one were to re-
gard the request for information ... as caused by nothing more than
official curiosity ... law enforcing agencies have a legitimate right to
satisfy themselves that [the employers] behavior is consistent with
the law and the public interest.""n 4

The Eighth Circuit's decisions in Donovan v. Shaw 115 and EEOC
v. Quick Shop Markets 116 represent two Oklahoma Press-Morton Salt
progeny. In a decision notably at odds with its holding in Shell Oil
Co. that same year, the Eighth Circuit in Donovan rejected the sub-
poenaed party's defense of lack of coverage of an IRS tax qualified

105. Id. at 189.
106. Id. at 195.
107. Id. at 214.
108. Id. at 195.
109. Id. at 196.
110. Id. at 203.
111. Id. at 209.
112. Id. at 213.
113. Morton Salt Co., 338 U.S. at 652-53.
114. Id. at 652.
115. 668 F.2d 985 (8th Cir. 1982).
116. 526 F.2d 802 (8th Cir. 1975).
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pension fund under the Employee Retirement Income Security Act
(ERISA).117 The court found the Department of Labor's ERISA in-
vestigative authority applied generally to all pension plans including
"qualified" employee pension benefit plans."l 8 In harmony with the
Supreme Court's reasoning reversing the Eighth Circuit in Shell Oil
Co., the appeals court in Donovan held that the "issuing agency gen-
erally need not make any factual showing that a law has been vio-
lated as a condition precedent to enforcement.""19 The court
explained: "[I]n a subpoena enforcement action, the agency cannot
be required to demonstrate that the very matter or entity it seeks to
investigate under its statutory investigatory powers is covered by the
enabling statute since the '[a]uthority to investigate the existence of
violations ... include[s] the authority to investigte coverage.' "120

Thus, the issue of the facial validity of the charge is all that the dis-
trict court should examine; it need not go beneath the face of the
charge to make determinations on disputed areas of law or fact.121

In Quick Shop Markets, the Eighth Circuit compelled an em-
ployer to comply with EEOC subpoena issued in the investigation of
a Title VII action concerning discriminatory hair length regulations
for male employees. 122 In a one-page opinion, the court held that the
EEOC had authority to determine the initial coverage of Title VII by
issuing a subpoena. 123 The Eighth Circuit relied on Oklahoma Press
as authority for its ruling and provided no reasoning or policy consid-
erations for its legal conclusions.124

A steady movement away from the fishing expedition concept is
evident in the continuum of Supreme Court decisions from
Oklahoma Press in 1946 to Shell Oil Co. in 1984.125 The court has
grown increasingly tolerant of government information-gathering
over the years.126 However, the Supreme Court's reasoning in the
decisions concerning the enforcement of administrative agency sub-
poenaes invariably includes the caveat that a subpoena issued for a
legitimate purpose may be invalid under the second prong of the
Powell test due to overbreadth or irrelevancy. 12 7 The Supreme Court

117. Donovan, 668 F.2d at 989.
118. Id. at 990.
119. Id.
120. Id. (quoting Quick Shop Markets, 526 F.2d at 803).
121. EEOC v. Roadway Express, Inc., 750 F.2d 40, 42 (6th Cir. 1984).
122. Quick Shop Markets, 526 F.2d at 803.
123. Id.
124. Id.
125. See Shell Oil Co., 104 S. Ct. at 1632-33; Powell, 379 U.S. at 55-58; Morton Salt

Co., 338 U.S. at 652-54; Oklahoma Press, 327 U.S. at 209-17.
126. 1 K. DAVIs, supra note 1, § 4:24, at 299-300.
127. See id. § 4:15, at 271.
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in Oklahoma Press found these constraints on general warrant power
in the case law of the fourth amendment rather than in the statute
or legislative history.128 The Oklahoma Press court stated that the
fourth amendment "at the most guards against abuse only by way of
too much indefiniteness or breadth in the things required to be 'par-
ticularly described,' if also the inquiry is one the demanding agency is
authorized by law to make and the materials specified are
relevant."

129

In summary, during the show-cause hearing for subpoena en-
forcement the EEOC meets its burden of proof that it acted in good
faith by asserting that the four prongs of the Powell test have been
met. The burden then shifts to the employer to demonstrate that the
government acted in bad faith and the court's process will be abused
by enforcement.

130

EMPLOYER'S BURDEN OF PROOF

The basic limitation on the power of the EEOC to investigate
employment discrimination is that the power must be used only for
the purposes authorized by statute. 131 One of the purposes of the
ADEA as stated in the act is to "promote the employment of older
persons based on their ability rather than age."' 32 The 1978 amend-
ments to the act prohibited employers from requiring the involuntary
retirement of an employee within the protected age group on account
of age.13 3 In the case of the EEOC investigation of an ADEA claim,
the EEOC may investigate "such facts, conditions, practices, or mat-
ters as [the EEOC] may deem necessary or appropriate to determine
whether any person has violated any provision of this chapter, or
which may aid in the enforcement of provisions of this chapter.' 34

Thus, if the EEOC commences an investigation without the pur-
pose of uncovering a violation of the ADEA enforcement of a sub-
poena issued pursuant to the investigation would be an abuse of
judicial process.135 The employer must prove agency bad faith by
proving any of the four elements of the Powell test as the employer's
burden to require the district court to review the substance of the
EEOC's underlying claim and to quash the subpoena.136 The Powell

128. Id. § 4:15, at 272.
129. Oklahoma Press, 327 U.S. at 208.
130. See United States v. Lask, 703 F.2d 293, 297 (8th Cir.), cert. denied, 104 S. Ct.

104 (1983).
131. See Shell Oil Co., 104 S. Ct. at 1629.
132. 29 U.S.C. § 621(b) (1982).
133. 29 C.F.R. § 1625.9(a)(2) (1985).
134. 29 U.S.C. § 211(a) (1982).
135. K-Mart Corp., 694 F.2d at 1066.
136. Michael Constr. Co., 706 F.2d at 250.

[Vol. 19



EEOC SUBPOENA

standards apportion a burden of proof on the employer which is
greater than that borne by the agency because the subpoenaed party
must prove a negative: there was no hope of finding a violation when
the agency issued the subpoena. 137

The defense of abuse of process originated in IRS summons
cases, most notably United States v. Powell.138 Moreover, the Eighth
Circuit applied this defense in the IRS summons case, United States
v. Lask.139 In Lask, a taxpayer contended that the IRS acted in bad
faith in subpoenaing documents to conduct a purely criminal investi-
gation after abandoning civil collection purposes authorized by Con-
gress.1-40 The Eighth Circuit found that the abuse of process defense
lacked merit since the subpoenas were issued in a joint criminal/civil
investigation, and the civil investigation was ongoing.141

SUBJECT MATTER JURISDICTION AND DEFINITIONAL REQUIREMENTS

The overall purpose of the ADEA is the prohibition of employ-
ment discrimination on the basis of age within the protected group of
individuals. 142 Before applying the ADEA to the mandatory retire-
ment of partners under age seventy, it is necessary to determine if
the partnership qualifies as an employer under the ADEA, and if the
label "partner" per se precludes protection under the ADEA.143

Because the ADEA violation, whether alleged by an aggrieved
individual or originated by the EEOC, is the frame of reference
which circumscribes the EEOC's investigatory activities, it is axio-
matic that all elements of the violation must comport with the cover-
age of the statute in order for a facially valid ADEA violation to
exist. 44 For a definition of the elements of the statute, the legisla-
tion must be analyzed to determine the congressional intent behind
the terms. Consideration of legislative intent should include the lan-
guage of the whole statute unless Congress indicates otherwise. 45

Clear and explicit legislative definitions obviate the need to look to
common law meanings to determine statutory coverage.146 The judi-

137. See Comment, supra note 2, at 832.
138. See id. at 816.
139. 703 F.2d 293, 297 (8th Cir.), cert. denied, 104 S. Ct. 104 (1983).
140. Id. at 298.
141. Id.
142. See notes 131-37 and accompanying text supra.
143. Note, The Age Discrimination in Employment Act and Mandatory Retire-

ment of Law Firm Partners, 53 S. CAL. L. REv. 1679, 1681 (1980).
144. See Shell Oil Co., 104 S. Ct. at 1641-42 (O'Conner, J., concurring in part and

dissenting in part).
145. 2A C. SANDS, STATUTES AND STATUTORY CONSTRUCTION 46.05, at 90 (4th ed.

1984 rev.). See also Lorillard, 434 U.S. at 578-79 (1978) (stating that several provisions
of the ADEA are taken from the FLSA).

146. 2A C. SANDS, supra note 145, § 50.03, at 435.
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ciary will interpret a term adopted by the legislature either narrowly
according to the well-defined common law meaning, or broadly in
light of the statutory purpose of the act.147

Within the definitional section of the ADEA, section 630(b) con-
strues "employer" as a "person engaged in an industry affecting com-
merce who has twenty or more employees for each working day in
each of twenty or more calendar weeks in the current or preceding
calendar year. ' 148 Under section 630(1), the definition of a "person"
includes partnerships.149 Therefore, a partnership in the stream of
commerce having twenty or more employees constitutes an employer
under the ADEA, and many partnerships with non-partner employ-
ees numbering twenty or more qualify as employers under the act
even though they have relatively few partners. As one commentator
noted, the ADEA definition of "[i]ndustry affecting commerce"
tracks with the language of Title VII; hence Title VII case law re-
moved any doubt that partnerships meet the definition.150 For exam-
ple, in one Title VII case the court supported its finding that the firm
was in commerce by noting the firm's occasional out-of-state tele-
phone calls and books purchased from out-of-state companies. 151

Because the ADEA defines "employee" as "an individual em-
ployed by any employer," it provides little guidance in determining
whether "partner" and "employee" are mutually exclusive terms.152

This problem requires consultation of outside sources and rules of
statutory construction.153

The Uniform Partnership Act ("UPA") is a logical source to con-
sult for a legal definition of partnership. The Uniform Partnership
Act, which has been adopted by most states, 5 4 provides that "[a]ll
partners have equal rights in the management and conduct of the
partnership business. '155 The UPA is ambiguous in the way it char-

147. Id. § 50.03, at 435-37. This treatise provides:
"[Ilnterpretation of well-defined words and phrases in the common law car-
ries over to status dealing with the same or similar subject matter. [C]ommon
law meanings are assumed to apply even in statutes dealing in new and differ-
ent subject matter, to the extent that they appear fitting and in the absence of
evidence to indicate contrary meaning.

Id. In social welfare legislation, "the meaning of terms... 'employee' and 'employer'
is determined in light of the statutory purpose without reference to common law
meanings." Id. at 437 n.2.

148. 29 U.S.C. § 630(b) (1982).
149. Id. § 630(a).
150. Note, supra note 143, at 1683.
151. Id. (citing EEOC v. Rinella & Rinella, 401 F. Supp. 175, 181-82 (N.D. Ill. 1975).
152. Id. The definitional section of the ADEA provides: "the term 'employee'

means an individual employed by any employer." 29 U.S.C. § 630(f) (1982).
153. Note, supra note 143 at 1684.
154. J. CRANE & A. BROMBERG, LAW OF PARTNERSHIP 15 (1968).
155. UNIF. PARTNERSHIP ACT 18(e) (1969).
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acterizes the partnership as a legal entity.156 There are two theories

of partnership contained in the enactment: the aggregate theory and

the entity theory.'5 7

The aggregate theory of partnership law incorporates the com-

mon law view. Under this theory the partnership per se is the aggre-

gate of its individual members and has no separate identity of its

own.158 Thus, the partnership can be an employer only if its mem-

bers are employers. This theory implies that, as employers, partners

cannot also be employees. 159 Consequently, partners under the

ADEA and Title VII, which have identical definitional sections for
"employer" and "employee", fail the requisite employment relation-

ship test.1
60

For example, a Title VII sex discrimination lawsuit was dis-

missed in Burke v. Friedman 161 by the Seventh Circuit for lack of

subject-matter jurisdiction because the defendant accounting firm's

partners were not considered employees under Title VII.1 62 The de-

fendant firm consisted of four partners and thirteen non-partners. 16 3

Because the firm comprised less than fifteen employees it was not

covered by Title VII.1 64 The court, following the common law aggre-

gate theory of partnership, held that the partners "must be consid-

ered employers rather than employees and that they cannot be

both.' 6 5  The court also found that Title VII did not "expand the

definition of "employee to include a partner" because the act's defini-

tion of "employee" omits this term.16 6 The only escape from the im-

plications of this theory is to recognize that "a written agreement

designating a person as a partner is not conclusive if no partnership
element is present."'1 67

156. J. CRANE & A. BROMBERG, supra note 154, at 16.
157. See id. at 27.
158. See id. at 18-19.
159. Applicability of Federal Antidiscrimination Legislation to the Selection of a

Law Partner, 76 MICH. L. REV. 282, 287 (1977).
160. See text accompanying note 186, infra.
161. 556 F.2d 867 (7th Cir. 1977).
162. Id. at 868. See also EEOC v. Dowd & Dowd, 736 F.2d 1177 (7th Cir. 1984)

(finding less than the statutory requirement of 15 employees since shareholders like
partners could not be counted as employees of the professional corporation).

163. Friedman, 556 F.2d at 868.
164. Id. Title VII defines an employer as "a person engaged in an industry affect-

ing commerce who has fifteen or more employees for each working day." 42 U.S.C.
§ 2000e(b) (1982).

165. Friedman, 556 F.2d at 869.
166. Id. at 870.
167. J. CRANE & A. BROMBERG, supra note 154, at 85 n.95. One commentator de-

scribed a case in which no partnership element was present:
Illustrative of this situation is Peterson v Eppler, in which the partnership
agreement of an accounting firm expressly provided that a "junior partner"
was to have no authority to participate in the firm's managment and no finan-
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Such was the warning that Justice Powell included in his concur-
rence in Hishon v. King & Spalding.168 In that Title VII sex discrim-
ination case, a law firm associate sued her employer when she was
rejected for partnership and discharged from the firm under its "up
or out" policy.169 The lower courts dismissed her suit on the theory
that Title VII was inapplicable to the selection of partners by a part-
nership. 17 0 Disagreeing, the Supreme Court found Hishon's claim
cognizable at law and held that the associate's opportunity to become
a partner was one of the terms, conditions, or privileges of employ-
ment governed by Title VII.171 The court never reached the issue
whether partners in a law firm are employees under Title VII.172 In
his concurring opinion, Justice Powell, while "writ[ing] to make
clear" his "understanding that the Court's opinion should not be read
as extending Title VII to the management of a law firm by its part-
ners",173 noted: "Of course, an employer may not evade the stric-
tures of Title VII simply by labeling its employees as 'partners.' ",174

The entity theory of partnership gives the partnership "person"
status.17 5 The entity is considered the employer, rather than the in-
dividual partners being the employers. This concept provides a basis
for treating a partner as an employee in some circumstances. 17 6 One
commentator noted that a large accounting firm with numerous part-
ners that had existed for generations under the same trade name
bore all the attributes of organization under the entity theory.177

Hence, the entity theory permits consideration of the partner as an
employee. Entity notions permeate the operative provisions of the
Uniform Partnership Act even though the final draft apparantly se-
lected the aggregate theory.178 Thus the Uniform Partnership Act
permits use of whichever theory best serves the policies and purposes

cial interest in the partnership other than a fixed percentage of the firm's
profits in addition to a predetermined monthly "salary". Relying on this ab-
sence of co-ownership and managment rights, the New York state court held
that the plaintiff, who had recently been advanced to junior partner, was
merely an employee....

Note, supra note 159, at 287.
168. 104 S. Ct. 2229, 2236 (1984) (Powell, J., concurring) (although Hishon has not

yet been published in a U.S. reporter, when published it will appear at 467 U.S. 69)..
See generally Newcom, Hishon v King & Spalding: Discrimination in Professional
Partnerships, 62 DEN. L. REv. 485 (1985).

169. Hishon, 104 S. Ct. at 2232. See also Newcom, supra note 168, at 487.
170. Hishon, 104 S. Ct. at 2232.
171. Id. at 2234-35.
172. Id. at 2236 (Powell, J., concurring).
173. Id.
174. Id. at 2336 n.2 (Powell, J., concurring).
175. See J. CRANE & A. BROMBERG, supra note 154, at 19.
176.
177.
178. J. CRANE & A. BROMBERG, supra note 154, at 16.
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of the legislation under consideration. 1 79

Under rules of statutory construction, the failure of Congress to
define "employee" within the ADEA can be construed to mean that
the common law definition of the term applies.180 The traditional
test of employee status is the agency test derived from the common
law; the most important factor in this test was the degree of control
exercised by the party alleged to be an employer. 181

A Seventh Circuit decision, Zimmerman v. North American Sig-
nal Co.,182 shows a recent application of the common law definition
of "employment."'81 3 The Zimmerman court summarily dismissed an
ADEA lawsuit because the defendant was not an employer as defined
by the act.'8 4 The party claiming age discrimination in employment
sought to include certain officers and directors of the company in or-
der to reach the requisite employee count for ADEA coverage of the
employer.'8 5 Even though the plaintiff had waived discovery on the
jurisdictional issue, the court found that he had sufficient personal
knowledge of the company's practices and personnel from twenty
years employment as a vice-president to realize that the persons in
question were not employees.' 8 6 The Seventh Circuit stated that
"the legislative history of the nearly identical definitional provisions
of Title VII . . .militates against distorting traditional concepts of
employment relationships.' 8 7 However, the court cautioned employ-
ers against avoiding the threshold jurisdictional employer status by
labeling employees as "directors, independent contractors, or other
designations besides 'employees'.' 88 The court explained that "the
issue is whether an employer-employee relationship exists, not what
title a worker holds.'1 8 9

The common law definition of "employee", however, has not
been used in interpreting social welfare legislation. The rules of stat-
utory construction recognize this.190 In NLRB v. Hearst Publications,

179. See Note, supra note 143, at 1687.
180. See Armbruster v. Quinn, 711 F.2d 1332, 1343 (6th Cir. 1983) (Slier, J., concur-

ring) (finding that the common law concept of the term "employee" applies when the
legislative history of the statute does not suggest a broader definition be used).

181. Newcom, supra note 168, at 496 n.78.
182. 704 F.2d 347 (7th Cir. 1983).
183. Id. at 352.
184. Id. at 351.
185. Id.
186. Id. at 354.
187. Id. at 352. But see Comment, Choice of a Test for Coverage of the Age Discrim-

ination in Employment Act, 64 B.U.L. REV. 1145, 1161-75 (1984).
188. Zimmerman, 704 F.2d at 352 n.4.
189. Id. Accord Dake v. Mutual of Omaha Insurance Co., 36 Fair Empl. Prac. Cos.

(BNA) 1106, 1107 (N.D. Ohio 1984).
190. See 2A C. SANDS, supra note 145, 50.03, at 435. See also Armbruster, 711 F.2d

at 1341 (stating that "[w]e are unpersuaded tha the term "employee" was meant in a
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Inc.,191 the Supreme Court rejected the common law definition of

employee in the context of a statute intended to "solve a national

problem on a national scale."'1 92 The Court held that the term should

be interpreted in a manner consistent with the "history, terms and

purposes of the legislation. 193 Similarly, in United States v. Silk,1 9 4

the Court followed the same reasoning in construing "employee"
under the Social Security Act.195 The term "employee," when used
in social and labor legislation, should be interpreted in light of the

purpose of the legislation. This notion evolved into the "economic re-

alities test."'196 Under this approach, an employee is one who is "eco-
nomically dependent for his livelihood on the business to which he
renders service.'

97

A hybrid of the economic realities test also developed which

"looks at the economic realities of the situation but focuses on the

employer's right to control the employee as the most important fac-
tor in determining employee status."'198 Focusing on the right to con-

trol, however, resembles the common law agency test and makes the

hybrid standard narrower than the economic realities test.199

This hybrid test was adopted by the Third Circuit Court of Ap-
peals in EEOC v. Zippo Manufacturing Co. 200 as the test to use in

determing if an individual is protected by the ADEA. 201 Zippo in-

volved an ADEA lawsuit filed by several district managers who were
terminated at the age sixty-five by the defendant corporation. 20 2 In

endorsing the hybrid test, the Zippo court determined that the dis-

trict managers were independent contractors and not employees. 20 3

The Sixth Circuit expressed its general preference for broad in-

technical sense, divorced from the broadly humanitarian goals of the Act); First Catho-
lic Slovak Ladies Ass'n, 694 F.2d 1068, 1070 (96th Cir. 1982), cert. denied, 464 U.S. 819
(1983) (stating that "[w]hen interpreting the term "employee" in social welfare legisla-
tion such as the ADEA, Title VII, the [FLSA[ and the [NLRA] courts have used a
broad definition so as to effectuate the stated purposes of these Acts").

191. 322 U.S. 111 (1944).
192. Id. at 123.
193. Id. at 124.
194. 331 U.S. 704 (1947).
195. Id. at 713-14.
196. Id.
197. Hickey v. Arkia Indus., Inc., 699 F.2d 748, 751 (5th Cir. 1983.
198. Id.
199. Newcom, supra note 165, at 496 n.78.
200. 713 F.2d 32 (3d Cir. 1983).
201. Id. at 38.
202. Id. at 33.
203. Id. The Zippo court determined that the district managers were not employ-

ees for the following reasons: the managers worked on a commission basis, they were
not generally reimbursed for their expenses, they received no additional financial or
fringe benefits, they did not have income tax withheld, they had their earnings re-
ported to the IRS on Form 1099, they set their own working hours and vacation time
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terpretation of the term "employee" in social welfare legislation in

EEOC v. First Catholic Slovak Ladies Association.20 4 The Sixth Cir-

cuit reversed the lower court's summary conclusion that a business

association is director, who was over age sixty-five, could not be an

employee because she as director had traditionally been viewed as an
employer. 20 5 The court reasoned that the definitions of "employer"
and "employee" in sections 630(b) and (f) of the ADEA left "room

for interpretation. '" 20 6 The court stated a broad definition must be

used to effectuate the social welfare purpose of the act.20 7 In conclu-
sion, the Sixth Circuit warned that "coverage by the protections in
ADEA should not center on the label which the organization has

chosen to give to the position. 20 8

In summary, if the entity theory of partnership law is accepted,
then a partner has potential employee status. If the economic reali-
ties test for defining "employee" is applied to social welfare legisla-

tion such as the ADEA, then the definition of "employee" could
subsume the term "partner". Finally, the courts warnings about em-
ployers mislabeling positions apply when common law concepts of

employment are determinative.

ANALYSIS

EEOC v. Peat Marwick Mitchell & Co. 209 represents a case of first
impression on the issue of the EEOC's subpoena enforcement power

over a partnership in determining whether the firm's retirement pol-
icies and practices violate the ADEA.210 The Eighth Circuit limited

its sanction of the EEOC's investigation of the accounting partner-
ship's internal management decisions to the forum of a subpoena en-
forcement proceeding. 211 Therefore, the Peat Marwick majority
position must be interpreted narrowly.

The entire opinion of the Eighth Circuit majority in Peat

Marwick consists of legal conclusions derived from former case law

concerning subpoena enforcement actions. 212 The court provides

neither new analysis of previous law nor new policy ideas. In fact,
the Eighth Circuit majority omits from its opinion the reasoning be-

without consulation with Zippo managment, and, by employment agreement, they
could quit or be terminated for any reason or no reason on 30 days written notice. Id.

204. 694 F.2d 1068, 1070 (6th Cir. 1982), cert. denied, 464 U.S. 819 (1983).
205. Id. at 1069.
206. Id.
207. Id. at 1070.
208. Id.
209. 775 F.2d 928 (8th Cir. 1985).
210. Id. at 929.
211. Id. at 930.
212. See id. at 930.
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hind the United States Supreme Court cases and circuit court deci-
sions cited as authority for its enforcement of the subpoena. 213 The
court never explained why the citations to three of its prior circuit
opinions, Donovan v. Shaw,214 United States v. Lask,2 15 and EEOC v.
Quick Shop Markets,21 6 support its current ruling in Peat Marwick.
Not one of these cases concerns a partnership. Only one case, Quick
Shop Markets, involves the EEOC as the administrative agency seek-
ing subpoena enforcement.2 17 In a one-page opinion, the Eighth Cir-
cuit in Quick Shop Markets arrived at the same legal conclusions as
in Peat Marwick without applying any express reasoning.

Nevertheless, a group of United States Supreme Court cases, re-
lied on by the Peat Marwick majority as support for its subpoena en-
forcement decision, supply the analysis and policy choices omitted by
the Eighth Circuit in its opinion.21 8 The Eighth Circuit cited these
cases in its three former opinions upon which the Peat Marwick ma-
jority relied. 219 While the Eighth Circuit did not cite the recent
Supreme Court decision, EEOC v. Shell Oil Co.,220 the Court's opinion
in that case bolsters the Peat Marwick majority's conclusions on
EEOC investigatory power and charges of discrimination in the con-
text of subpoena enforcement actions.22'

THE POWELL STANDARDS OF LEGITIMATE PURPOSE AND RELEVANCY

The Peat Marwick majority found the Supreme Court's United
States v. Powell 222 burden of proof standard binding on the parties in
a subpoena enforcement action.223 Although the Powell standard
originated in the context of an IRS summons proceeding, other
courts have applied it to EEOC and SEC subpoena enforcement ac-
tions.224 Moreover, the Supreme Court invoked the Powell standards
in determining in Shell Oil Co. that the EEOC met its burden of
showing a facially valid charge and a relevant document request.225

213. See id.
214. 668 F.2d 985 (8th Cir. 1985).
215. 703 F.2d 293 (8th Cir.), cert. denied, 104 S. Ct. 104 (1983).
216. 526 F.2d 802 (8th Cir. 1975).
217. See id. at 803.
218. Peat Marwick, 775 F.2d at 930. The Peat Marwick majority cited the follow-

ing: Powell, 379 U.S. at 51-58; Morton Salt Co., 338 U.S. at 648-54; Oklahoma Press Pub-
lishing Co., 327 U.S at 194-214 (1946); Endicott Johnson Co. v. Perkins, 317 U.S. 501
(1943).

219. See notes 201-03 and accompanying text supra.
220. 104 S. Ct. 1621 (1984).
221. See id. at 1629-32.
222. 379 U.S 48 (1964).
223. See notes 71-81 and accompanying text supra.
224. See note 73 and accompanying text supra.
225. Shell Oil Co., 104 S. Ct. at 1632-33 n.26.
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Therefore, the Eighth Circuit was no pioneer in applying this test to
an EEOC subpoena enforcement action in this case.

The Peat Marwick majority justified the subpoena enforcement
by finding that the EEOC met its burden of satisfying the first prong
of the Powell good faith test, a legitimate purpose in investigating the
partners' coverage under the ADEA.226 Case law cited by the court

in support of its ruling incorporates prior judicial recognition that the
label an organization gives to an individual is not in itself conclusive
that the elements of employment exist.22 7 In support of its holding
on the labeling issue, the majority cited two circuit opinions, Zim-
merman v. North American Signal Co.228 and EEOC v. First Catholic

Slovak Ladies Association.2 29

In Zimmerman, the Seventh Circuit advocated traditional con-
cepts of employment relationships in construing the term "em-
ployee" in ADEA and Title VII legislation.230 Second, the Sixth
Circuit's decision in First Catholic Slovak Ladies Association en-
dorsed the nontraditional approach by adopting a broad definition of
"employee" in social welfare legislation in order to protect all indi-
viduals susceptible to employment discrimination. 231 While these cir-
cuits disagreed on the definitional theory of -employee, both
recognized the long established policy that legal conclusions concern-
ing employment relationships cannot be drawn from the label given
the individual. 232 Consequently, Judge Fagg's majority reasoning
that the status of "partner" might be no more than an empty title
comports with legal precedent embracing both traditional and non-
traditional approaches to statutory construction.233 These approaches
recognize the need to look beneath the surface for the requisite em-
ployer-employee relationship.234 That a Peat Marwick partner holds
less than a one percent interest in a firm of 1,375 partners235 signals
the need for a subsurface look at the employment relationship which
may be more corporate than collegial because of its large size.2 3 6

The Peat Marwick dissent emphasizes that the accounting firm
"possesses the commonly accepted attributes of a partnership."237

226. Peat Marwick, 775 F.2d at 930. See also note 77 and accompanying text supra.
227. See notes 174, 188, 189, 207 and accompanying text supra.
228. 704 F.2d 347 (7th Cir. 1983).
229. 694 F.2d 1068 (6th Cir. 1982), cert. denied, 464 U.S. 819 (1983).
230. Zimmerman, 704 F.2d at 352.
231. First Catholic Slovak Ladies Ass'n, at 1070.
232. See note 152 and accompanying text supra.
233. See notes 228-31 and accompanying text supra.
234. See notes 21, 24-29 and accompanying text supra.
235. Peat Marwick, 775 F.2d at 932.
236. Newcom, supra note 168, at 497 n.83.
237. Peat Marwick, 775 F.2d at 931 (Gibson, J., dissenting). Judge Gibson

explained:
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The dissent concluded that the title "partner" establishes the legal
relationship of employer under the ADEA. 238 Thus, the dissent con-
tended tha the court erred in finding that the EEOC had a legitimate
purpose in investigating Peat Marwick's records.

The dissent, however overlooks two important facts essential to
its argument. First, the dissent held partner status to be settled as a
matter of law if commonly accepted attributes of a partnership were
present.239 In concluding that the ADEA followed the traditional
concept of "employee," which does not include the concept of "part-
ner,"240 the Peat Marwick dissent ignored the traditional concept of
employment which recognizes the possibility of empty titles.241 The
dissent cites no authority supporting its implied conclusion that a
bona fide partnership is not vulnerable to the empty title problem.
The majority, however, cited Zimmerman and First Catholic Slovak
Ladies Association as authorities, supporting both traditional and
nontraditional concepts of employment, which recognized the possib-
lity of mislabeling. 242 The dissent completely ignored the decisions of
other circuits that the empty title problem existed.243

Second, partnerships do not publish the agreement governing its
members. In larger organizations like Peat Marwick, management
decisions are often centralized and the voice of individual members in
the decisionmaking is reduced.244 Thus, as the dissent stated, all
partners may share the attribute of voting on partnership matters.245

However, partners by agreement may have less control over the deci-
sionmaking process and resemble managers in a corporation con-
trolled by officers. Consequently, without the partnership

Its partners make contributions to capital, share profits and losses, and vote
on partnership matters . . .sign the partnership agreement . . . approve any

amendments to the agreement ... [vote] on candidates for admission ...
agree to devote all their professional time and attention to the partnership.
The partnership files partnership information tax returns and distributes
Form K-1 to its partners.

Id.
238. Id.
239. See id. at 931.
240. Id. at 932. Judge Gibson concluded:

The EEOC's argument based upon the statutory definition of "employee" and
"employer," and its conclusion that "it doesn't follow that a member of a part-
nership can never be an employee," ... clouds and confuses the definitions in
the statute. Its analysis creates a case in which an individual might at the
same time be both employer and employee.

Id.
241. Zimmerman, 704 F.2d at 352 & n.4.
242. Peat Marwick, 775 F.2d at 930 (citing Zimmerman, 704 F.2d at 352, 352 n.4,

and First Catholic Slovak Ladies Ass'n, 694 F.2d at 1070).
243. See id. at 931-33 (Gibson, J., dissenting).
244. Newcom, supra note 168, at 497.
245. Peat Marwick, 775 F.2d at 931.
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agreement, it is not possible to make "comparisons or generalizations
as to the management structures. '24 6

The dissent offered as evidence of the EEOC's improper investi-
gatory purpose the agency's statement at the show cause hearing
"that it was not contending that [Peat Marwick] is a sham partner-
ship.'-"247 However, the EEOC's appellate brief before the Eighth
Circuit revealed the EEOC's clarification that the statement "is not a
concession that the title 'partner' is controlling on the issue of cover-
age in this case. Absent compliance with the subpoena the EEOC is
unable to make any contentions about the nature of Peat Marwick's
organizational structure. '248

To confirm by analogy the view that "[n]owhere does the ADEA
even suggest that the EEOC should play a role in the relationships
among partners,"249 the dissent cites Justice Powell's concurring
opinion in Hishon v. King & Spalding250 that Title VII does not ex-
tend to the management of the law firm by its partners.251 Justice
Powell's statement, however, is dictum and not controlling since the
issue in Hishon was the firm's decision not to admit an associate into
the partnership.252 The issue was not the firm's internal manage-
ment decisions regarding partners. The Eleventh Circuit in Hishon
had held that Title VII was inapplicable to partners because partners
are not employees. 253 However, this issue was never reached by the
Supreme Court, whose ruling only addressed associates under consid-
eration for partner status.254

In sum, if the EEOC is to do its job of prohibiting all age discrim-
ination in employment, then it thwarts the congressional mandate
under the ADEA to conclude that the employer can interpret the
partnership agreement itself and inform the agency whether or not it
complies with the law. Self-policing by employers proved to be a "po-
tent weapon in the hands of employers who had no interest in com-
plying voluntarily with the Act. '255 For this reason, the Shell Oil Co.
Court ruled in favor of maintaining the strong investigative and en-
forcement powers given to the EEOC by Congress in 1972 in order to

246. Newcom, supra note 168 at 497.

247. Peat Marwick, 775 F.2d at 932 (Gibson, J., dissenting).

248. Brief of Appellee at 16, Peat Marwick.

249. Peat Marwick, 775 F.2d at 932.
250. 104 S. Ct. 2229, 2236 (1984) Powell, J., concurring).
251. Peat Marwick, 775 F.2d at 932 (Gibson, J., dissenting) (citing Hishon, 104 S. Ct.

at 2236 (Powell, J., concurring).
252. Hishon, 104 S. Ct. at 2234-36 (Powell, J., concurring).
253. Id. at 2232-33.
254. See id. at 2234-35.
255. EEOC v. Shell Oil Co., 104 S. Ct. 1621, 1637 (1984).
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achieve the purposes of employment discrimination legislation.256

RELEVANCY OF SUBPOENAED DOCUMENTS

The Peat Marwick dissent focused on the breadth of the EEOC's
subpoena as evidence of the agency's bad faith in requesting irrele-
vant documents. 257 An overly broad document request by the EEOC
would fail the "relevancy" element of the Powell test.258 Judge Gib-
son contended that the requested documents relating to Peat
Marwick's retirement policies and practices had "no reasonable rele-
vance to whether [Peat Marwick]'s partners are subject to the pro-
scription of the ADEA. ' '259

The majority opinion, however, never reached the question of
relevancy, the court found that Peat Marwick never questioned the
relevancy of the documents subpoenaed by the EEOC.260 Nonethe-
less, the dissent's finding of bad faith contradicts the Supreme

Court's holdings in Morton Salt and Shell Oil Co. that "relevance"
was to be construed broadly giving the "Commission access to virtu-
ally any material that might case light on the allegations against the
employer. 2 61 Because the purpose of the EEOC's investigation was
to determine if Peat Marwick's mandatory retirement policies dis-
criminated against partners in the age group protected by the ADEA,
the subpoenaed documents concerning Peat Marwick's retirement
policies and practices meet the relevancy standard of the Supreme
Court.

The Peat Marwick majority, in enforcing the subpoena, focused
on the issue that the proceeding in question was only a threshold de-
termination that a potential violation might exist.2 62 Judge Fagg ex-
plained that there was no burden on the government to prove
probable cause for a violation by showing that Peat Marwick's part-
ners may be employees for purposes of the ADEA. 263 The majority
cites the Supreme Court in Oklahoma Press as authority for this
legal conclusion.

264

In adopting the reasoning and policies of Oklahoma Press, the

256. See id. at 1635.
257. Peat Marwick, 775 F.2d at 932-33 (Gibson, J., dissenting).
258. 1 K. DAVIS, supra note 1, § 4:15, at 271.
259. Peat Marwick, 775 F.2d at 933 (Gibson, J., dissenting).
260. See id. at 930.
261. Shell Oil Co., 104 S. Ct. at 1631; Morton Salt Co., 338 U.S. at 652.
262. Peat Marwick, 775 F.2d at 930.
263. See notes 97-102 and accompanying text supra.
264. See note 102 and accompanying text supra. The Eighth Circuit also relied on

Oklahoma Press as authority for the court's earlier subpoena enforcement decisions,
Donovan and Quick Shop Markets, Inc., which were cited by the Peat Marwick major-
ity as support for its decision. Peat Marwick, 775 F.2d at 930.
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Eighth Circuit necessarily invoked a test that balanced the private in-
terests of the employer against the government's need to know the
balancing test used by the by Supreme Court in Oklahoma Press.26 5

At the heart of this balancing test lies the recognition that the inves-
tigative function of a subpoena is governed by the same limitations as
are other pretrial orders for the discovery of evidence.266 The
Oklahoma Press Court identified these limitations: a legitimate pur-
pose authorized by law and a request for relevant documents.26 7 The
Court expressly excluded "forecasts of the probable result of the in-
vestigation" as a limitation on the government's investigative func-
tion.268 Thus, the Peat Marwick court affirmed the subpoena
enforcement after the EEOC showed the potential for mislabeling of
some of Peat Marwick partners within the bona fide partnership,
which constituted a legitimate investigative purpose.269

The Peat Marwick dissent recognized the majority's authority
under Oklahoma Press to authorize the EEOC's "initial determina-
tion as to who is covered within the definitions" of the ADEA.270

The dissent concluded, however, that the EEOC failed to demon-
strate a legitimate investigative purpose.27 1 The problem with the
dissent's position is that the potential for mislabeling negates the con-
clusion that the title "partner" equals partner status. Without expla-
nation, the dissent ignore the "empty title" warning in Zimmerman,
a case which employed the same traditional definitions of "employer"
and "employee" as the dissent. 272

Moreover, the primary cases supporting the dissent's position
that the EEOC lacked jurisdiction, Hishon v. King & Spalding,2 7 3

Burke v. Friedman,274 and EEOC v. Dowd & Dowd,275 were lawsuits
in which the subject matter jurisdiction over the employee required
proof of a valid charge.27 6 The dissent erred in basing its abuse of
process conclusion on these cases which did not consider the nature
of a subpoena enforcement action.

265. See Peat Marwick, 775 F.2d at 930-31. See also note 110 and accompanying text
supra.

266. See Oklahoma Press, 327 U.S. at 216.

267. Id.
268. Id.
269. See note 27 and accompanying text supra.
270. Peat Marwick, 775 F.2d at 931.
271. Id.
272. See note 187-89 and accompanying text supra.
273. Hishon v. King & Spalding, 104 S. Ct. 2229 (1984).
274. Burke v. Friedman, 556 F.2d 867 (7th Cir. 1977).
275. EEOC v. Dowd & Dowd, 736 F.2d 1177 (7th Cir. 1984).
276. See Hishon, 104 S. Ct. at 2233; Dowd & Dowd, 736 F.2d at 1178; Burke, 556 F.2d

at 869-70.
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CONCLUSION

The Peat Marwick accounting firm has appealed the Eighth Cir-
cuit's decision to the Supreme Court. At present that appeal is pend-
ing certiorari.277 Should the Supreme Court hear the case, two
considerations may strongly persuade the United States Supreme
Court to affirm the Eighth Circuit's enforcement of the subpoena.
First, the Supreme Court, in the recent Shell Oil Co. decision involv-
ing a Title VII subpoena enforcement action, reinforced the Court's
trend since Oklahoma Press to remove barriers to regulatory agen-
cies' investigative powers. Second, the Supreme Court could not
adopt Justice Powell's "blanket prohibition of review of internal
partnership management decisions" such as mandatory retirement
policies without rendering the Hishon holding a nullity.278 Under
Justice Powell's prohibition, such a nugatory effect would occur be-
cause those employers intending to discriminate against an individual
need only wait to act until the candidate for partnership, protected
by the Hishon ruling, loses that protection on acquiring partner sta-
tus. Thus, the prior holdings of the Supreme Court would support
the Court's affirming the Eighth Circuit's decision in EEOC v. Peat
Marwick, Mitchell & Co.

Colleen M, Raker - '87

277. See note 6 supra.
278. See Newcom, supra note 168, at 500.
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