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LABOR LAW

DONOVAN V. ROSE LAW FIRM: THE LMRDA
AND PERSUADER ACTIVITY

In Donovan v. Rose Law Firm,1 a panel of the Eighth Circuit
Court of Appeals boldly stepped out of line with existing precedents
from four other circuits.2 The action concerned the reporting re-
quirements regarding persuader activities imposed by the Labor-
Management Reporting and Disclosure Act ("LMRDA"). 3 The
Fourth, Fifth, Sixth and Seventh Circuits have interpreted that sec-
tion to require any person who has engaged in "persuader" activity to
submit an annual report to the United States Department of Labor
detailing receipts and disbursements on behalf of every employer for
whom he has performed any labor-related service.4 The Eighth Cir-
cuit held that the annual disclosure need only include information re-
lating to services and advice given to those employers for whom the
person engaged in persuader activity. 5

In Rose, an attorney from the Rose Law Firm was hired by the
Monark Boat Company ("Monark") to conduct discussions with its
employees during a union organization drive.6 This activity qualified
as pursuader activity and the Department of Labor requested the
firm to file a disclosure report pursuant to section 203(b) of the
LMRDA. 7 Since Monark was the only employer for whom the Rose
Law Firm had engaged in persuader activitites, the firm's disclosure
statement only included information pertaining to labor services per-
formed for Monark.8 The firm refused to provide any other informa-

l. 768 F.2d 964 (8th Cir. 1985).
2. See id. at 967, 975.
3. Id. at 966. See Labor-Management Reporting and Disclosure Act of 1959, Pub.

L. No. 86-257, 1959 U.S. CODE CONG. & AD. NEWS 565 (73 Stat. 519) (codified at 29
U.S.C. §§ 401-531 (1982)).

4. Rose, 768 F.2d at 966, 967. See cases cited note 15 infra.
5. Rose, 768 F.2d at 975.
6. Id. at 965.
7. Id. Section 203 of the LMRDA is codified at 29 U.S.C. 433 (1982). Section

203(b) provides:
Every person who... undertakes activities where an object thereof is...
(1) to persuade employees to exercise or not to exercise, or persuade em-

ployees as to the manner of exercising, the right to organize and bargain col-
lectively through representatives of their own choosing; or

(2) to supply an employer with information concerning the activities of
employees [shall file certain reports] .... Every person shall file annually,
with respect to each fiscal year during which payments were made as a result
of [persuader activities] a report . . . (A) of its receipts of any kind from em-
ployers on account of labor relations advice or services ... and (B) of its dis-
bursements of any kind in connection with such services and the purposes
thereof.
8. Rose, 768 F.2d at 966.
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tion, the Department of Labor sued to compel complete disclosure,
and the United States District Court for the Eastern District of Ar-
kansas sided with the Department of Labor.9

On appeal to the Eighth Circuit, the Rose Law Firm contended
that the intent of Congress in enacting section 203(b) was to require
disclosure only with regard to labor services provided to employers
for whom labor activities had been performed.1 0 Judge Bowman be-
gan his opinion by noting that the intent of section 203(b) was not
readily discernible from its face and, therefore, the legislative history
had to be taken into account.11 The language of section 203(b), when
read in isolation, fully supports the broad disclosure interpretation
posited by the Department of Labor. 12 However, Judge Bowman
noted that section 203(c) appears to, but does not clearly, limit the
extent of the required disclosure. 13 Section 203(c) provides:

Nothing in this section shall be construed to require any em-
ployer or other person to file a report covering the services
of such person by reason of his giving or agreeing to give ad-
vice to such employer or representing or agreeing to repre-
sent such employer before any court, administrative agency,
or tribunal of arbitration .... 14

After conceding that ambiguity exists when reading sections (b)
and (c) together, Judge Bowman individually discussed each of the
four circuit court opinions relied upon by the Department of Labor. 15

In resolving the apparent conflict between subsections (b) and (c) of
section 203, these courts reviewed the legislative history of section
203 and essentially concluded that section 203(b) broadly required re-
porting of all activities by a person who has been involved in per-
suader activities and section 203(c) merely explains that a person
who does not engage in persuader activities need not file the annual
disclosure.

16

Judge Bowman faulted these opinions because each relied, to
some extent, upon the legislative history of the Kennedy-Ives Bill, a
predecessor to the LMRDA, which contained a small, but significant

9. Id.
10. Id.
11. See id. at 967.
12. See note 7 supra.
13. Rose, 768 F.2d at 967.
14. 29 U.S.C. § 433(c) (1982).
15. 768 F.2d at 967-69. The cases discussed were Humphreys, Hutcheson &

Mosoley v. Donovan, 755 F.2d 1211 (6th Cir. 1985); Master Printers Ass'n v. Donovan,
699 F.2d 370 (7th Cir. 1983), cert. denied, 464 U.S. 1040 (1984); Price v. Wirtz, 412 F.2d
647 (5th Cir. 1969) (en banc); Douglas v. Wirtz, 353 F.2d 30 (4th Cir. 1965), cert. denied,
383 U.S. 909 (1966).

16. Rose, 768 F.2d at 967-69.
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language difference. 17 The pertinent part of the Kennedy-Ives Bill
stated that it was not to be construed so as to require reports from
labor relations consultants.1 8 However, section 203(c) of LMRDA
states that "nothing in this section shall be construed to require any
employer or other person to file a report covering services of such
person .... "19 As explained by Judge Bowman:

[W]hile the proviso in the Kennedy-Ives Bill merely expli-
cates the circumstances under which a report is not re-
quired, § 203(c) of the LMRDA specifically refers to, and
places a limitation on, the content of the report required by
§ 203(b).

20

Therefore, Judge Bowman reviewed the legislative history of the lan-
guage that was to become LMRDA section 203(c) and concluded that
it does not support the interpretation given it by the other circuits.21

Additionally, Judge Bowman noted a "compelling indication of con-
gressional intent" in the conference committee report on the final
version of the LMRDA.22

Therefore, with the key being the difference between a duty to
report and the content of the report, the Eighth Circuit entered judg-
ment for the Rose Law Firm. Specifically, the court held that the an-
nual report mandated by section 203(b) of the LMRDA need not
disclose the particulars of labor-related services provided to an em-
ployer unless the consultant had engaged in persuader activities for
that particular employer.23

Judge Bright submitted a dissenting opinion which reprimanded
the majority for reversing "the well-reasoned decision of the district
judge who has rendered a decision based on existing precedents. '24

Judge Bright relied on an excerpt from Price v. Wirtz25 as his ration-

ale for requiring broad disclosure. 26 These reasons included the diffi-
culty in distinguishing persuader acts from nonpersuader acts and
the potential for concealment. 27 Judge Bright also noted that the
Price court emphasized that persuader activities are detrimental to
labor relations and, in order to neutralize the evils, the intent was to

17. See id. at 971-72. See also S. 3974, 85th Cong., 2d Sess. (1958) (Kennedy-Ives
Bill).

18. Rose, 768 F.2d at 971.
19. Id. (emphasis added). See also note 14 and accompanying text supra.
20. Rose, 768 F.2d at 971 (emphasis original).
21. Id. at 973.
22. Id. at 974.
23. Id. at 975.
24. Id. at 976.
25. 412 F.2d 647 (6th Cir. 1969) (en banc).
26. Rose, 768 F.2d at 976 (citing Price, 412 F.2d at 650).
27. Id.
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keep buyers who trespassed into this area in "the spotlight. '28 Ac-
cordingly, Judge Bright would have followed the precedents estab-
lished by the Fourth, Fifth, Sixth and Seventh Circuits.

Thomas L. Saladino-'87

28. Id. (quoting Price, 412 F.2d at 650).
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