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NEBRASKA HOSPITAL-MEDICAL LIABILITY ACE-
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INTRODUCTION

The medical malpractice insurance crisis has resulted in legisla-
tive action that is aimed at reducing the volume of cases parading
through the courts, and that will theoretically cause the cost of mal-
practice insurance to decline.' The Nebraska legislature found that
the flood of frivolous malpractice claims in the Nebraska courts re-
quired a swift remedy, and thus the legislature enacted the Nebraska
Hospital-Medical Liability Act ("NHMLA").2

A common provision of most medical malpractice statutes is a
statute of limitation.3 Statutes of limitation have long been recog-
nized as vital to society's welfare and are favored in the law.4 While
these statutes are favored, they occasionally destroy a plaintiff's
cause of action. 5 To prevent an occasional unjust result, statutes of
limitation sometimes include tolling provisions.6 Tolling provisions
serve to prevent a plaintiff's cause of action from evaporating before
the plaintiff has had a reasonable time to pursue the claim.7 The Ne-
braska legislature recognized the utility of tolling provisions and in-
cluded one in the NHMLA.8

This Note examines Jacobs v. Goetowski,9 the first case which in-
terpreted the NHMLA's tolling provision.10 This Note then discusses
the various possible interpretations of the verb "toll" and examines
the Nebraska Supreme Court's definition of "toll" as used in the NH-
MLA. 1 Finally, this Note concludes that the Nebraska Supreme
Court misinterpreted the tolling provision of the NHMLA by reading

1. Comment, Medical Malpractice Statute of Limitations in Washington, 57
WASH. L. REV. 317, 317 (1982).

2. See inkfra notes 73-74 and accompanying text. See NEB. REv. STAT. §§ 44-2801
to -2855 (Reissue 1984).

3. See infra note 88.
4. See irfra note 54 and accompanying text.
5. See infra note 59 and accompanying text.
6. See infra notes 65-66 and accompanying text.
7. See infra note 66 and accompanying text.
8. NEB. REV. STAT. § 44-2844 (Reissue 1984).
9. 221 Neb. 281, 376 N.W.2d 773 (1985).

10. Id. at 284-89, 376 N.W.2d at 775-78.
11. See infra notes 123-69.
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words into the statute which simply are not there.12

FACTS AND HOLDING

Conrad Jacobs was hospitalized with severe back pains late in
September, 1977.13 Dr. Paul Goetowski first examined Jacobs one or
two days after Jacobs' admittance to the hospital.14 Following this
examination, Dr. Goetowski performed a myelogram on October 3,
1977, a procedure in which contrast agents are injected in the spinal
canal prior to an X-ray of the area.15 After the myelogram, at ap-
proximately eleven o'clock a.m., Jacobs was returned to his room
with stable vital signs and full control of his lower extremities; how-
ever, he complained of discomfort. 16 At approximately one o'clock
p.m., Jacobs experienced some stress incontinence in his bladder
function and a numbness in his lower extremities.17 At eight-thirty
the following morning, Jacobs complained that "both my legs and or-
gans are dead."uS He also believed that he could not move his right
foot; however, he actually had good circulation and could move his
toes at that time.19 On October 5, Dr. Goetowski performed a
laminectomy, a procedure to remove a spinal disk.20 Following these
two procedures, Jacobs remained hospitalized under Dr. Goetowski's
care until October 25, when he was discharged from the hospital in a
wheelchair.2 ' Jacobs received follow-up orthopedic consultations
from Dr. Goetowski until April 4, 1979.22 At that time, Jacobs told
Dr. Goetowski that if Dr. Goetowski could no longer help him, there
was no sense continuing to see Dr. Goetowski.23

On October 2, 1979, Jacobs filed notice of his claim of malpractice
against Dr. Goetowski with the Nebraska Director of Insurance as re-
quired by section 44-2840 of the Nebraska Revised Statutes, a section

12. See inkfra notes 153-69.
13. Jacobs, 221 Neb. at 282, 376 N.W.2d at 774 (1985).
14. Id.
15. Id. A "myelogram" is defined as follows: "1. A roentgenogram of the spinal

cord. 2. A graphic representation of the differential count of cells found in a stained
preparation of bone marrow." DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 972
(24th ed. 1965).

16. Jacobs, 221 Neb. at 282, 376 N.W.2d at 774.
17. Id. Dorland's Illustrated Medical Dictionary ("Dorland's") defines "stress in-

continence" as an "involuntary discharge of urine due to anatomic displacement which
exerts an opening pull on the bladder orifice, as in straining or coughing." DORLAND's
ILLUSTRATED MEDICAL DICTIONARY 733 (24th ed. 1965).

18. Jacobs, 221 Neb. at 282-83, 376 N.W.2d at 774.
19. Id.
20. Id. Dorland's defines a "laminectomy' as an "[e]xcision of the posterior arch

of a vertebra." DORLAND'S ILLUSTRATED MEDICAL DICTIONARY 794 (24th ed. 1965).
21. Jacobs, 221 Neb. at 283, 376 N.W.2d at 774.
22. Id.
23. Id.
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of the NHMLA.2 4 Section 44-2840 requires such notice before any
court action may be commenced against a physician for malpractice.25

Along with the notice, Jacobs filed a specimen petition alleging that
Jacobs was admitted under Dr. Goetowski's care to Lincoln General
Hospital for investigation of back pain.26 Further, the petition al-
leged that Jacobs underwent a myelogram after which he developed
incontinence of the bladder and numbness of his lower extremities.27

The specimen petition also alleged that Jacobs subsequently received
a laminectomy that ultimately provided no relief from the inconti-
nence of bladder function nor from the numbness in his lower ex-
tremities.28 According to the petition, the numbness, incontinence of
bladder, and resulting suffering were caused by Dr. Goetowski's neg-
ligene and malpractice.2 9

A medical review panel was selected to hear the complaint pur-
suant to the guidelines set forth in section 44-2841 of the Nebraska
Hospital-Medical Liability Act.3 0 The panel rendered a written re-
port on April 21, 1982, which stated: "The members of the Medical
Review Panel find from the evidence that the Defendant, Paul
Goetowski, M.D., met the applicable standard of care required under
the circumstances." 31 Following this report, Jacobs filed a malprac-
tice action against Dr. Goetowski on July 30, 1982, in the Lancaster
County District Court. 32 Both parties moved for summary judgment

24. Id. at 283, 376 N.W.2d at 774. See NEB. REV. STAT. § 44-2840 (Reissue 1984).
25. NEB. REV. STAT. § 44-2840 (Reissue 1984). Section 44-2840 provides:
(1) Provision is hereby made for the establishment of medical review panels
to review all malpractice claims against health care providers covered by the
Nebraska Hospital-Medical Liability Act in advance of filing such actions.
(2) No action against a health care provider may be commenced in any court
of this state before the claimant's proposed petition has been presented to a
medical review panel established pursuant to section 44-2841 and an opinion
has been rendered by the panel. (3) The proceedings for action by the medical
review panel shall be initiated by the patient or his or her representative by
notice in writing with copy of a proposed petition or complaint served upon
the director personally or by registered or certified mail. Such notice shall
designate the claimant's choice of the physician to serve on the panel, claim-
ant's suggestion of an attorney to serve, and the court where the action shall
be filed, if necessary.
26. Petition at 2, Jacobs v. Goetowski, 221 Neb. 281, 376 N.W.2d 773 (1985).
27. Id.
28. Jacobs, 221 Neb. at 283, 376 N.W.2d at 774-75.
29. Id.
30. Id. at 283, 376 N.W.2d at 775. Section 44-2841 of the Nebraska Revised Stat-

utes provides:
(1) The medical review panel shall consist of one attorney admitted to practice
law in the State of Nebraska and three physicians who hold unlimited licenses
under the laws of this state to practice medicine. The attorney shall act in an
advisory capacity and as chairperson of the panel, but shall have no vote.

NEB. REV. STAT. § 44-2841 (Reissue 1984).
31. Jacobs, 221 Neb. at 283, 376 N.W.2d at 775.
32. Id. at 282, 376 N.W.2d at 774.
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on the question of whether Jacobs' claim was barred by the statute of
limitations.33 The distict court granted the defendant's motion for
summary judgment, and Jacobs appealed to the Nebraska Supreme
Court.

34

Jacobs appealed several of the district court's holdings.3 5 In one
appeal, Jacobs alleged that the court erred in granting Dr. Goetow-
ski's motion for summary judgment and in not holding that the stat-
ute of limitations began to run when the course of treatment by Dr.
Goetowski was completed.36 The Nebraska Supreme Court, in a 4-2
decision, held that the tolling provision of the NHMLA provides that
"when notice is filed with the Nebraska Director of Insurance, and a
review panel selected, the running of the statute of limitations is in-
terrupted during the medical review proceedings.13 7 The court quali-
fied the holding by stating that "[t]he statute resumes running
[ninety] days after the medical panel issues its opinion. ' 38 Applying
this interpretation of the tolling provision of the NHMLA, the major-
ity reversed the trial court's grant of summary judgment for Dr.
Goetowski and remanded for further factual findings. 39

Chief Justice Krivosha and Judge Boslaugh, dissenting,40 dis-
agreed with the majority's interpretation of the tolling provision of
the NHMLA. 41 According to Chief Justice Krivosha's view, the term
"toll" as used in the NHMLA means that "a plaintiff would have no
less than [ninety] days after the panel's decision in which to file a
cliam with the district court."' 2 Based on this interpretation, Chief
Justice Krivosha would have affirmed the district court's decision.43

33. Id.
34. Id. The trial court made the following docket entry and order based on the

undisputed fact before the court: "'Filing No. 7, Motion of Defendant for Summary
Judgment; sustained. Filing No. 5, Motion of Plaintiff for Summary Judgment; over-
ruled. Attorney Shaffer [Goetowski's attorney] directed to submit order reflecting
same.'" Id. at 284, 376 N.W.2d at 775.

35. Id.
36. Id. Jacobs also alleged that the court erred in finding that Jacobs' petition

filed with the medical review pleaded negligence only in the myelogram procedure and
in holding that the specimen petition could not be amended after Jacobs filed suit in
the district court. Id. (citation omitted).

37. Id. at 289, 376 N.W.2d at 778.
38. Id.
39. Id. at 293, 376 N.W.2d at 80.
40. Id. at 293, 376 N.W.2d at 780 (Krivosha, C.J., dissenting); id. at 296, 376 N.W.2d

at 782 (Boslaugh, J., dissenting).
41. Id. at 293, 376 N.W.2d at 780 (Krivosha, C.J., dissenting); id. at 296, 376 N.W.2d

at 782 (Boslaugh, J., dissenting).
42. Id. at 296, 376 N.W.2d at 782.
43. Id.
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BACKGROUND

Statutes of limitation have been described as "such legislative en-
actments as prescribe the periods within which certain rights may be
enforced." 44 The law concerning statutes of limitation in the United
States, like much of our law today, has an English origin.45 The first
limitations in England were based on certain notable events chosen
by the legislature.4 6 Following is an example of such events:

The beginning of the reign of King Henry the First, the re-
turn of King John from Ireland, the journey of Henry the
Third into Normandy, and the coronation of King Richard
the First, were successively chosen for barring suits and ac-
tions, the cause of which arose previous to their respective
dates.

47

These early statutes of limitation were beneficial because they pre-
vented stale claims.48 Stale claims were disfavored because if long
periods of time elapsed between accrual of the action and commence-
ment of the suit, witnesses would be more likely to forget or disap-
pear, thereby preventing a fair adjudication. 49

The early statutes applied only to realty, but Henry VIII ex-
tended their application to every type of case with the enactment of
Chapter two of 32 Henry VIII.50 This early statute of limitation pro-
vided the first fixed interval between accrual of a right of action and
commencement of the suit.51 Following chapter two of 32 Henry
VIII, the next statute of limitation was 21 James 1,52 which supple-
mented chapter two of 32 Henry VIII, and was the statute that not
only crossed the ocean, but was followed by many American state
legislatures.

53

Statutes of limitiaton were formerly regarded with little favor,
but today they are considered indispensible tools in preventing stale
claims.54 H.G. Wood, a leading commentator on the law of statutes of

44. H. WOOD, LIMITATION OF ACTIONS AT LAW IN EQUITY 1, AT 1-2 (1916).
45. J. ANGELL, LIMITATIONS OF ACTIONS AT LAW AND SUITS IN EQUITY AND ADMI-

RALTY 9 (5TH ED. 1869).
46. H. WOOD, supra note 44, at 5-6.
47. Id.
48. Comment, The Tolling Provision of the Statute of Limitations - A Haven for

the Dilatory Plaintiff, 10 SETON HALL 585, 586-87 (1980).
49. Id.
50. H. WOOD, supra note 44, § 1, at 6. Wood stated: "The intervals provided by 32

Hen. VIII c.2 were in various cases periods of thirty, fifty, and sixty years." Id.
51. Id.
52. Id.
53. Id. "In the statute 21 James I c. 16, the rights of the crown were to be barred

at the expiration of [sixty] years from the beginning of the then session, viz. February
19, 1623." H. WOOD, supra note 44, § 1, at 607 n.26.

54. Id. § 4, at 7.
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limitation,55 stated that "statutes of limitation are regarded as essen-
tial to the security of all."- 6 Further, Wood noted that "[t]he under-
lying purpose of statutes of limitation is to prevent the unexpected
enforcement of stale claims concerning which interested persons
have been thrown off their guard by want of prosecution. '57 While
such statutes at times may seem oppressive, they are founded on the
principle that parties who do not settle their disputes within reason-
able periods of time - before testimony is lost or memories fail - are
not burdened by the statute, but rather by their own procrastina-
tion.5 8 Mindful of this, Wood stated: "[L]aws of limitiaton are to be
encouraged; yet, as they are acts which take away existing rights,
they should always be construed with reasonable strictness, and in
favor of the rights sought to be defeated thereby, so far as is consis-
tent with their letter and spirit."59

NEBRASKA'S ADOPTION AND INTERPRETATION OF STATUTES OF

LIMITATION

The Nebraska Supreme Court has stated that a statute of limita-
tions's essential attribute is that the statute serves to afford and limit
a reasonable time within which a suit may be brought on a particular
cause of action.60 The court held as early as 1892, in the case of
Streitz v. Hartman,6 1 that the law's policy is not to enforce stale
claims asserted after the witnesses are dispersed or dead.62 Rather,
according to the court, such statutes of limitation are enacted on the
presumption that a person who possesses a well-founded claim will
not delay enforcing that claim beyond a reasonable time.63 There-
fore, these statutes are intended to remedy the general inconvenience
that results from delaying the assertion of legal rights.64

55. The Law of Limitations was long regarded as the most exhaustive work upon
the subject existing in either America or England. H. WOOD, LAW OF LIMITATION (3d
ed. 1901).

56. H. WOOD, supra note 44, § 4, at 9.
57. Id.
58. Id. § 4, at 9-10.
59. Id. § 4, at 10. Justice Story admirably expressed the real purpose of statutes of

limitation in the case of Bell v. Morrison, 26 U.S. (1 Pet.) 351, 360 (1828), stating:
It is a wise and beneficial law, not designed merely to raise a presumption of
payment of a just debt from lapse of time, but to afford security against stale
demands after the true state of the transaction may have been forgotten, or be
incapable of explanation, by reason of the death or removal of witnesses.

Id.
60. Markel v. Glassmeyer, 137 Neb. 243, 245-46, 288 N.W. 821, 822 (1939).
61. 35 Neb. 406, 409, 53 N.W. 215, 216 (1892).
62. Id.
63. Lincoln Joint Stock Land Bank v. Barnes, 43 Neb. 58, 65, 8 N.W.2d 545, 551,

cert. denied sub nom. Niklaus v. Joint Stock Land Bank, 320 U.S. 781 (1943).
64. See Streitz, 35 Neb. at 409, 53 N.W. at 216.
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A tolling provision acts to prevent a statute of limitation from
barring a cause of action for a stated period of time.6 5 In effect, a
tolling provision extends the limitation period by a fixed amount of
time to allow persons reasonable opportunity to assert their claims.66

The Nebraska Supreme Court first interpreted a tolling provision in
Farmers and Merchants Bank v. Merryman.67 The relevant provi-
sion provided:

If, when a cause of action accrues against a person, he be out
of the state, or shall have absconded or concealed himself,
the period limited for the commencement of the action shall
not begin to run until he comes into the state, or while he is
absconded or concealed; and if, after the cause of action ac-
crues, he departs from the state, or absconds or conceals
himself, the time of his absence or concealment shall not be
computed as any part of the period within which the action
must be brought.68

The Merryman case involved a defendant who had left the state for a
period of six months after a judgment was rendered against him in a
prior action. 69 The court interpreted the tolling provision to inter-
rupt the running of the statute of limitations for the period during
which Merryman was out of the state.70 The court found that when
Merryman left Nebraska, sufficient time remained on the statutory
clock for the plaintiff to file suit on the judgment.71

THE NEBRASKA HOSPITAL-MEDICAL LIABILITY ACT

Recognizing the need to provide plaintiffs with a reasonable time
to file suit, the Nebraska legislature included a tolling provision in
the NHMLA. 72 The NHMLA is intended to serve the public interest

65. Comment, supra note 48, at 588.
66. Id.
67. 126 Neb. 684, 686-87, 254 N.W. 428, 429 (1934).
68. Id.
69. Id. at 685, 254 N.W. at 429.
70. Id. at 688, 254 N.W. at 430.
71. Id. The court has stated that when interpreting a statute which "enumerates

the things on which it is to operate, or forbids certain things, it is to be construed as
excluding from its effect all those not expressly mentioned .... Nebraska City Educ.
Ass'n v. School Dist., 201 Neb. 303, 306, 267 N.W.2d 530, 532 (1978).

72. The relevant provision is section 44-2844 of the Nebraska Revised Statutes,
which states:

(1) The filing of the request for review of a claim shall toll the applicable stat-
ute of limitations for a period of ninety days following the issuance of the
opinion by the medical review panel. The request for review of a claim shall
be deemed filed when a copy of the request together with a copy of the pro-
posed complaint is delivered or mailed by registered or certified mail to the
director, who shall immediately forward a copy to each health care provider
named as a defendant at his last and usual place of residence or his office.
(2) The report or any minority report of the medical review panel shall be ad-
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by providing an alternative method for determining malpractice
claims in order to insure the availability of medical care, improve its
quality, reduce the cost thereof, and insure the availability of mal-
practice insurance coverage at reasonable rates.73 The Nebraska leg-
islature found, prior to the enactment of this legislation, that such an
act was necessary so that prompt and efficient methods could be pro-
vided for eliminating the expense as well as the useless time expendi-
tures of physicians and courts in processing nonmeritorious
malpractice claims.74 The legislature also believed that the NHMLA
was essential to continue to encourage qualified physicians to practice
medicine in Nebraska and to remain in practice as long as they re-
tained their qualifications. 75

In an attempt to achieve the stated pruposes of the NHMLA, the
legislature provided that all claims must be heard by a medical re-
view panel before any court action may be commenced.76 This proce-
dure was an attempt to weed out those claims which were without
merit before any judicial energy, or too much of the physician's time,
was consumed.77 In implementing the medical review panel system,
the legislature recognized the potential for a statute of limitation

missible as evidence in any action subsequently brought by the claimant in a
court of law, but such report shall not be conclusive and either party shall
have the right to call any member of the medical review panel as a witness. If
called, the witness shall be required to appear and testify. (3) A panelist shall
have absolute immunity from civil liability for all communications, findings,
opinions and conclusions made in the course and scope of duties prescribed by
sections 44-2801 to 44-2855.

NEB. REV. STAT. § 44-2844 (Reissue 1984).
73. NEB. REV. STAT. § 44-2801 (Reissue 1984).
74. Id.
75. See id. See also Hearing on L.B. 703 Before the Comm. on Pub. Health & Wel-

fare, Neb. Unicameral, 84th Leg., 2d Sess. 6-7 (Jan. 27, 1976) (statement of Dan Dolon,
Omaha, Nebraska attorney) (discussing the importance of the NHLMA). Section 44-
2801 also provides:

(1) The Legislature finds and declares that it is in the public interest that
competent medical and hospital services be available to the public in the State
of Nebraska at reasonable costs, and that prompt and efficient methods be
provided for eliminating the expense as well as the useless expenditure of
time of physicians and courts in nonmeritorious malpractice claims and for ef-
ficiently resolving meritorious claims. It is essential in this state to assure
continuing availability of medical care and to encourage physicians to enter
into the practice of medicine in Nebraska and to remain in such practice as
long as such physicians retain their qualifications. (2) The Legislature further
finds that at the present time under the system in effect too large a percent-
age of the cost of malpractice insurance is received by individuals other than
the injured party. The intent of section 44-2801 to 44-2855 is to serve the pub-
lic interest by providing an alternative method for determining malpractice
claims in order to improve the availability of medical care, to improve its qual-
ity and to reduce the cost thereof, and to insure the availability of malpractice
insurance coverage at reasonable rates.

NEB. REV. STAT. § 44-2801 (Reissue 1984).
76. NEB. REV. STAT. § 44-2840 (Reissue 1984).
77. See id.
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problem and inserted a tolling provision in the NHMLA to combat
this eventuality.78 The tolling provision provides:

The filing of the request for review of a claim shall toll the
applicable statute of limitations for a period of 90 days fol-
lowing the issuance of the opinion by the medical review
panel. The request for review of a claim shall be deemed
filed when a copy of the request together with a copy of the
proposed complaint is delivered or mailed by registered or
certified mail to the director, who shall immediately forward
a copy to each health care provider named as a defendant at
his last and ususal place of residence or his office. 79

The Nebraska Supreme Court had its first opportunity to inter-
pret the NHMLA in the case of Prendergast v. Nelson.80 Prendergast
involved an action for a declaratory judgment on the constitutionality
of the NHMLA. 81 The defendant argued that the NHMLA deprived
him of his right to trial by jury, and that the statute usurped the judi-
cial function. 82 The majority rejected this argument based on the
legislature's findings and intent, holding that the NHMLA was
constitutional.

83

In reaching its decision, the Prendergast court noted that if pa-
tients disagree with any decision of a medical review panel, the pa-
tients still have access to the courts for the vindication of what they
believe are their rights.84 The court reasoned that "[t]he law specifi-
cally provides that the statute of limitations is tolled during the pe-
riod the matter is subject to consideration by the medical review
panel and for a period of 90 days following issuance of [the review
panel's] opinion. '85 The Prendergast court stated that individuals are
not deprived of their cause of action by the statute, but rather the
cause of action must be postponed until after the review panel's deci-
sion is issued.86 Therefore, the court held that the tolling provision
serves to prevent the deprivation of a plaintiff's right to equal protec-
tion by allowing a reasonable time within which to file suit, even
though the medical review panel may need an extended period of
time to make its decision.87

78. NEB. REV. STAT. § 44-2844 (Reissue 1984).
79. Id.
80. 199 Neb. 97, 99-100, 256 N.W.2d 657, 662 (1977).
81. Id. at 99-100, 286 N.W.2d at 662.
82. Id. at 106, 110, 256 N.W.2d at 665, 666.
83. Id. at 122, 256 N.W.2d at 672.
84. Id. at 105, 256 N.W.2d at 664.
85. Id. at 105-06, 256 N.W.2d at 664.
86. Id.
87. Id. at 115, 256 N.W.2d at 669.
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APPLICATION OF SIMILAR MEDICAL MALPRACTICE STATUTES IN

OTHER STATES

Medical malpractice statutes that are similar to the NHMLA ex-
ist in other states.8 8 Some of these state legislatures have placed toll-
ing provisions in their statutes that are quite similar to the Nebraska
provision.8 9 As a result, the courts of these states have also had an
opportunity to interpret statutory tolling provisions similar to the
provision in the NHMLA. 90 The State District Court of Appeals for
the Third District of Florida interpreted Florida's statutory tolling
provision in the Florida Medical Malpractice Act in Jones v. North
Dade Hospital, Inc.91 The pertinent Florida statute provided:

The filing of the claim shall toll the applicable statute of
limitations, and such statute of limitations shall remain
tolled until the hearing panel issues its written decision or
the jurisdiction of the panel is otherwise terminated. In any
event, a party shall have 60 days from the date the decision
of the hearing panel is mailed to the parties or the date on
which the jurisdiction of the panel is otherwise terminated

88. Virginia, Wisconsin and Texas are examples of states with similar statutory
schemes. See VA. CODE. ANN. § 8.10-581.9 (1984), which provides:

The giving of notice of a claim pursuant to § 8.01-581.2 shall toll the applicable
statute of limitations for and including a period of 120 days from the date such
statute of limitations would otherwise run, or [sixty] days following issuance
of any opinion by the medical review panel, whichever is later. A notice of
rescission of a request for a medical malpractice review panel or notice of a
determination by the Chief Justice of the Supreme Court granting or denying
a request shall toll the applicable statute of limitations for and including a pe-
riod of sixty days following the giving of such notice. The notice of a claim
pursuant to [section] 8.01-581.2 or the request for review of such claim by a
medical review panel shall be deemed to be given when delivered or mailed
by registered or certified mail to the appropriate claimant or health care pro-
vider at his office, residence or last known address.
The provisions of this section shall apply to all causes of action arising without
regard to the date the cause of action arose, except to the extent that any such
cause of action was barred by the applicable statute of limitations prior to
July 1, 1982.

See also TEX. REV. CIv. STAT. ANN. art. 4590, § 401(c) (Vernon Cum. Supp. 1982-1983)
(currently codified at TEX. REV. CIv. STAT. ANN. art. 4590, § 401(c) (Vernon Supp.
1986)) (providing that "[n]otice given as provided in this Act shall toll the applicable
statute of limitations to and including a period of [seventy-five] days following the giv-
ing of the notice and this tolling shall apply to all parties and potential parties."); Wis.
STAT. ANN. § 655.04(6) (West 1980) (providing that "[t]he filing of the submission of
controversy shall toll any applicable statute of limitations, and such statute of limita-
tions shall remain tolled until [thrity] days after the hearing panel issues its written
decision, or the jurisdiction of the panel is otherwise terminated.").

89. See supra note 88 and accompanying text.
90. See Jones v. North Dade Hosp., Inc., 359 So. 2d 56, 57-58 (Fla. Dist. Ct. App.

1978); Phillips v. Sharpstown Gen. Hosp., 664 S.W.2d 162, 165 (Tex. Ct. App. 1980);
Baker v. Zirkle, 226 Va. 7, -, 307 S.E.2d 234, 234 (1983); Tamminen v. Aetna Casualty
& Surety Co., 109 Wis. 2d 536, -, 327 N.W.2d 55, 55 (1982).

91. 359 So. 2d 56, 57-58 (Fla. App. 1978).
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in which to file a complaint in Circuit Court.92

The word "toll" in this statute was interpreted by the Jones court as
stopping the statutory clock when the claim was filed, and preserving
whatever time remained at the time of filing until after the review
panel's decision was issued.93 Once the review panel's decision was
rendered, the statutory clock resumed running until the remaining
time expired, provided the time remaining was not less than sixty
days.94 Therefore, the Jones court held that the claimant had at least
sixty days following the panel's decision to file a claim with the Flor-
ida circuit court.95

Virginia also has a medical malpractice act that is similar to the
NHMLA. 96 The Virginia Supreme Court recently interpreted the
tolling provision of Virginia's malpractice act in the case of Baker v.
Zirkle.97 Following the issuance of a medical review panel opinion
on December 5, 1980, the plaintiff in Baker filed a medical malprac-
tice action on March 20, 1981.98 The sole question in Baker was
whether the tolling provision of the Virginia Medical Malpractice Act
prevented the two-year statute of limitations bar from falling.99 The
relevant Virginia Code provision stated:

The giving of notice of a claim pursuant to [section] 8.01-
581.2 shall toll the applicable statute of limitations for and
including a period of one hundred twenty days... or sixty
days following the issuance of any opinion by the medical re-
view panel, whichever is later.10 0

The court held that at the time the defendant was given notice, the
running of the statute of limitations was interrupted and did not re-
sume running until sixty days after the panel's decision.10 1 The court
stated that it "need give the word 'toll' only the meaning it is usually
accorded in the statute of limitations context.' 0 2 The court contin-

92. Id. at 57.
93. Id. at 58.
94. Id.
95. Id. The court stated:
If the statutory limitation period remaining after termination of the mediation
panel proceeding is less than 60 days, then as provided for by the mediation
statute, the action may be filed in the circuit court anytime within said 60 day
period. The practical effect of that 60 day provision is not to shorten the stat-
ute of limitations but to extend it, were necessary, up to 60 days after termina-
tion of the mediation proceeding.

Id.
96. See VA. CODE ANN. §§ 8.01-581.2, 581.9 (1984).
97. 226 Va. 7, 307 S.E.2d 234 (1983).
98. Id. at -, 307 S.E.2d at 235.
99. Id.

100. VA. CODE ANN. § 8.01-581.9 (1977) (currently codified at VA. CODE ANN. § 8.01-
581.9 (1984)).

101. Baker, 226 Va. at -, 307 S.E.2d at 237.
102. Id.
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ued, determining this "usual meaning in a statute of limitations con-
text" by referring to Black's Law Dictionary0 3 for a definition of the
verb "toll."1 0 4 The court found specifically that at the time of the
plaintiff's notice to the review panel, 132 days remained on the two-
year statute of limitations. 0 5 Therefore, the last possible time to
bring suit would have been on June 15, 1981.106 The plaintiff filed
her action on March 20, 1981, well within the statutory period.'0 7

The Texas Court of Appeals faced a similar situation in the case
of Phillips v. Sharpstown General Hospital.0 8 The plaintiff in Phil-
lips was a woman who underwent a sterilization procedure which ul-
timately proved unsuccessful.' 0 9 Following the birth of her twins,
the plaintiff sent written notice on October 28, 1980 to each physician
and health care provider involved in the sterilization procedure."10

At that time, forty-eight days remained on the applicable two-year
statute of limitations."' She then filed suit on February 19, 1981.112

The relevant provision of the Texas Medical Malpractice statute pro-
vided that "[n]otice given as provided in this Act shall toll the appli-
cable statute of limitations to and including a period of [seventy-five]
days following the giving of notice.""n 3 Thus, one of the issues in
Phillips was whether the seventy-five days during which the statute
was tolled should be calculated as part of the two-year statute of limi-
tations."i 4 The court held that "the [seventy -five] days during which
the statute was 'tolled' should not be calculated as part of the two

103. BLAcK's LAW DICTIONARY, 1334 (5TH ED. 1979).
104. Baker, 226 Va. at -, 307 S.E.2d at 237. The court stated: "Black's Law Dic-

tionary defines the verb 'toll' as meaning: 'To suspend or stop temporarily as the stat-
ute of limitations is tolled during the defendant's absence from the jurisdiction, and
during the plaintiff's minority.'" Id. (emphasis omitted).

105. Id.
106. Id. The court stated:

[Wihen the plaintiff gave notice of her claim January 29, 1980, 132 days re-
mained on the two-year limitation. On that date, the running of the statute of
limitations was interrupted; it did not resume until February 4, 1981, follow-
ing the termination of the sixty-day period after issuance of the review panel's
opinion .... June 15, 1981... was the last date on which the plaintiff could
timely file her action.

Id.
107. Id.
108. 664 S.W.2d 162 (Tex. Ct. App. 1983).
109. Id. at 164.
110. Id. at 166. This notice was given pursuant to TEX. REV. Civ. STAT. ANN. art.

4590, § 4.01(a) (Vernon Cum. Supp. 1982-1983). Subsection 4.01(a) provides: "Notice
given as provided in this Act shall toll the applicable statute of limitations to and in-
cluding a period of [seventy-five] days following the giving of notice, and this tolling
shall apply to all parties and potential parties." Id.

111. Phillips, 664 S.W.2d at 166.
112. Id.
113. TEX. REV. Civ. STAT. ANN. ART. 4590, § 401(c) (Vernon Cum. Supp. 1982-1983).
114. Phillips, 664 S.W.2d at 164-65.
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year limitation period; upon the expiration of the [seventy-five] day
period, the [forty-eight] remaining days, as of the October 28th notice
date continued to run."' 15 The court based its definition of the word
"toll" on references to Black's Law Dictionary, Texas Juris 2d, and
Corpus Juris Secundum,116 and following this line held that Phillips'
suit was timely filed.117

ANALYSIS

The Nebraska legislature formulated the NHMLA to protect
physicians.'1 8 At the same time, the legislature realized the impor-
tance of allowing a plaintiff sufficient time to file suit, and therefore
included a tolling provision in the NHMLA to protect plaintiffs. 119

However, the interpretation of the NHMLA's tolling provision given
by the Nebraska Supreme Court in Jacobs v. Goetowski1 20 ranks the
primary purpose of the NHMLA, the protection of physicians, behind
the secondary purpose of allowing the plaintiff a reasonable time to
bring a cause of action. 121 The well-reasoned, dissenting opinion of
Chief Justice Krivosha and Judge Boslaugh in Jacobs recognizes and
supports the legislature's goal of protecting physicians, and as a re-
sult presents the better interpretation of the tolling provision of the
NHMLA.

122

The central issue in Jacobs was the definition of the verb "toll"
as used in the NHMLA.123 The relevant tolling provision states that
"[t]he filing of the request for review of a claim shall toll the applica-
ble statute of limitations for a period of [ninety] days following the
issuance of the opinion by the medical review panel. '124 Interpreting
this statute, the majority favored a definition of the verb "toll" that
would effectively interrupt the running of the statute for a period of
[ninety] days following the issuance of the review panel's opinion.12 5

The majority relied on interpretations by the state courts of Texas,
Wisconsin, and Virginia regarding their respective medical malprac-

115. Id. at 166.
116. Id.
117. Id. The court stated that the cases interpreting other statutes "cited by appel-

lants in an attempt to set forth an analogy based on the absence of authority on this
question are not controlling. In those instances, the legislature prevented a similar in-
terpretation problem by the inclusion of certain language in the tolling provision it-
self." Id. at 165-66.

118. NEB. REV. STAT. § 44-2801 (Reissue 1984).
119. See id.
120. 221 Neb. 281, 376 N.W.2d 773 (1985).
121. See irnfra notes 133-45 and accompanying text.
122. See supra notes 40-41, 43-44 and accompanying text.
123. Jacobs, 221 Neb. at 285, 376 N.W.2d at 776.
124. NEB. REV. STAT. § 44-2844 (Reissue 1984) (emphasis added).
125. Jacobs, 221 Neb. at 289, 376 N.W.2d at 777.
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tice statutes. 126 However, the malpractice statutes in these three
states are not identical to Nebraska's malpractice statute.127 The
Texas, Wisconsin, and Virginia statutes each expressly provide that
the running of the statute is to be tolled.12s In contrast, the Ne-
braska statute only states that the "applicable statute of limitations
shall be tolled.... "129 The statute does not state that the running of
the applicable statute of limitations shall be tolled. °3 0 In defining
"toll" to mean "interrupting the running of the statute," the Ne-
braska court has based its interpretation on other courts' interpreta-
tions of tolling provisions which clearly infer that the running of the
statute shall be tolled. The Nebraska Supreme Court has overlooked
both the language of the NHMLA and the legislature's stated pur-
pose in arriving at this interpretation. 131

Not only did the Nebraska court misconstrue decisions of other
states by relying on their interpretations of dissimilar tolling provi-
sions, but the court misconstrued one of its own decisions.132 In
Farmers and Merchants Bank v. Merryman,13 3 the court construed a
statute that provided that "the period limited for the commencement
of the action shall not begin to run until he comes into the state, or
while he is absconded or concealed .... ,,l34 This statute clearly
states that the statute of limitations will not begin to run, and does
not contain the verb "toll."'135 The Jacobs court confused the Farm-
ers and Merchants Bank court's problem concerning the commence-
ment of the action with the Jacobs court's problem concerning the
interruption of the action.' 3 6 As a result, the Jacobs majority's reli-
ance on Farmers and Merchants Bank to interpret the tolling provi-
sion in the NHMLA was as misplaced as was the court's reliance on
foreign states' interpretations of dissimilar statutes.137

Chief Justice Krivosha and Judge Boslaugh, dissenting, similarly
criticized the majority's authority. 138 The Chief Justice wrote that
"[section] 44-2844 does not provide that the running of the statute of
limitations is tolled as in the cases cited by the majority, but only

126. Id. at 286-87, 376 N.W.2d at 776-77.
127. See supra notes 72, 88 and accompanying text.
128. See supra note 88 and accompanying text.
129. NEB. REV. STAT. § 44-2844(1) (Reissue 1984).
130. See id.
131. See supra notes 72, 75, 88 and accompanying text.
132. See Jacobs, 221 Neb. at 286-88, 376 N.W.2d at 776.77.
133. 126 Neb. 684, 254 N.W. 428 (1934). See supra notes 67-71 and accompanying

text.
134. See supra note 68 and accompanying text.
135. See supra note 130 and accompanying text.
136. See supra notes 34-37, 66 and accompanying text.
137. See supra note 122 and accompanying text.
138. See supra notes 40-41 and accompanying text.
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that the statute is tolled."'1 39 The distinction between tolling the run-
ning of the statute and the falling of its bar is crucial to the resolu-
tion of issues under the NHMLA. If the running were tolled, a
plaintiff would have up to two years and eighty-nine days to file
suit.140 In contrast, if the statutory bar were tolled, the statute would
continue to run. The plaintiff, therefore, would have only the period
remaining on the two-year statutory clock if greater than ninety
days, but in no event less than ninety days.141 Under this second in-
terpretation, the actual limitations period a plaintiff has is much
closer to the two-year period provided by the statute. 14 2 Thus, the
Chief Justice, by interpreting the tolling provision to prevent the
falling of the bar,143 more closely followed the legislative intent to
protect the physician from frivolous claims.'" In fact, Chief Justice
Krivosha's opinion is further supported by the legislative history that
recorded the legislature's consideration of reducing the limitations
period prior to passage of the NHMLA.145

The distinction between interrupting the running of the statute
and preventing the falling of the bar is best exemplified by looking at
the specific dates in Jacobs and the different results that would have
been attained under each method. First, under the majority's "inter-
ruption" definition, the statutory clock would have stopped on the
day the claim was filed with the review panel, with twenty-three
days remaining.146 Then, on April 21, 1982, when the review panel
issued its opinion, the clock would have resumed running so that the
twenty-three days remaining prior to Jacobs' filing would be tacked
onto the statutorily provided ninety days, and the last day Jacobs
could have filed suit would have been August 11, 1982.147

In contrast, according to the dissenting opinion's "prevention"
definition, the bar is prevented from falling only during the ninety
days after the panel issues its opinion.148 Jacobs filed his claim on
October 2, 1979.149 During the period the review panel would have

139. Jacobs, 221 Neb. at 293, 376 N.W.2d at 780 (Krivosha, C.J., dissenting).
140. Id. at 296, 376 N.W.2d at 782 (Krivosha, C.J., dissenting).
141. Id. at 293-96, 376 N.W.2d at 780-82 (Krivosha, C.J., dissenting).
142. See infra notes 146-51 and accompanying text.
143. Jacobs, 221 Neb. at 294, 376 N.W.2d at 780-81.
144. See supra note 75 and accompanying text.
145. Hearings on LB. 703 Before the Comm. on Pub. Health & Welfare, Neb. Uni-

cameral, 84th Leg., 2d Sess. 6-7 (Jan. 27, 1976) (statement of Dan Dolan, Omaha, Ne-
braska attorney).

146. See supra note 22 and accompanying text. Additionally, the assumption may
be made that the date of Jacobs' cause of action accrued was on October 25, 1977, the
date of Jacobs' discharge from the hospital.

147. Jacobs, 221 Neb. at 283, 376 N.W.2d at 774.
148. See Jacobs, 221 Neb. at 288-89, 376 N.W.2d 777-78.
149. Id. at 296, 376 N.W.2d at 782 (Krivosha, C.J., dissenting).
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been considering the claim, the statute would have continued to run,
so that the two-year statutory allowance would have expired on Octo-
ber 25, 1979.150 According to the view expressed in the dissenting
opinion, Jacobs' last day to file suit would have been the ninetieth
day following issuance of the review panel's opinion, or July 21,
1982.151

Chief Justice Krivosha rightfully concluded that the majority
read too much into the NHMLA's tolling provisions.'5 2 Chief Justice
Krivosha stated:

The majority, in effect, reads the statute as though the word
"running" and the word "and" are a part of the statute so
that it would read: 'The filing of the request for review of a
claim shall toll the running of the applicable statute of limi-
tations and for a period of [ninety] days following the issu-
ance of the opinion by the medical review panel.' While it is
true that the legislature could have so written the statute,
the fact is it did not.153

This statement by Chief Justice Krivosha isolated the problem
presented by the majority opinion. The majority read into the tolling
provision language that simply was not there. 15 4 Thus, the dissent's
interpretation of the NHMLA"s tolling provisions is correct.155

The Nebraska Supreme Court has stated that "where a statute
enumerates the things on which it is to operate, or forbids certain
things, it is to be construed as excluding from its effect all those not
expressly mentioned. 15 6 The Jacobs majority bypassed this rule by
reading more into the statute than what is actually there. It appears
that the majority decided this case on equities rather than on the law
as it stands. Faced with a severely injured and suffering plaintiff, the
majority may have made an equitable decision to allow the suit to go
forward. While this decision may have been just in that an allegedly
negligent physician was not allowed to escape a full trial of the is-
sues, it nevertheless misinterprets the statute and its underlying
purpose.

The Jacobs majority next cited the miscellaneous definition

150. See supra note 24 and accompanying text.
151. See supra notes 142-43 and accompanying text. Assuming an October 25, 1977

accrual date, no time would have remained on the original two-year statutory clock, so
that Jacobs would have had ninety days following the April 21, 1982 review panel deci-
sion to file suit. Jacobs, 221 Neb. at 296, 376 N.W.2d at 782.

152. Jacobs, 221 Neb. at 295, 376 N.W.2d at 781 (Krivosha, C.J., dissenting).
153. See supra notes 138-50 and accompanying text.
154. See supra notes 138-50 and accompanying text.
155. See infra notes 156-67 and accompanying text.
156. Nebraska City Educ. Ass'n, 201 Neb. at 306, 267 N.W.2d at 532.
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clause of the NHMLA. 5 7 This subsection provides that "[a]ny legal
word or term of art used in [the NHMLA] and not otherwise defined
shall have such meaning as is consistent with the common law. '15 8

In an attempt to conform to this direction, the majority looks to
Black's Law Dictionary ("Blacks") to bolster its interpretation of
Farmers and Merchants Bank.159 Black's defines "toll" as "to sus-
pend or stop temporarily as the statute of limitations is tolled during
the defendant's absence from the jurisdiction and during the plain-
tiff's minority. '16 0 Black's provides good secondary reference mate-
rial, but should not be substituted for common law. This is
particularly true when the legislature expressly provides that com-
mon law definitions are to be used in the absence of a statutory defi-
nition, and also when the NHMLA purposes are compromised by the
use of a secondary source. Given that Farmers and Merchants Bank
never actually defined "toll," and given the difference between the
statutory tolling provision in Farmers and Merchants Bank and Ja-
cobs,161 apparently the majority has used Black's, a secondary source,
in a primary manner.162 The majority thereby has succeeded in al-
lowing a severly injured man to have his day in court - an equitable
result, but at the same time the majority may have deprived the stat-
ute of its legislatively intended goal - the prevention of an undue
burden on courts and physicians. 16 3

The legislature passed the NHMLA due to concern over the
flood of frivolous malpractice suits that drown Nebraska's dockets.16 4

It was the legislature's intent to ease this situation by eliminating
frivolous claims through resort to medical review boards.16 5 The leg-
islature, in fact, considered shortening the limitation provision of the
original bill before the current version was passed.16 6 It is difficult to
reconcile the majority's decision, which would actually lengthen the
statutory period to two years and eighty-nine days, with the legisla-
tive history. The definition of "toll" by Chief Justice Krivosha and
Judge Boslaugh provides the correct interpretation of the NHMLA's
tolling provision by defining "toll" to prevent the bar of the statute
from falling for a period of ninety days following issuance of the

157. Jacobs, 221 Neb. at 286, 376 N.W.2d at 776.
158. Id. (quoting NEB. REV. STAT. § 44-2802(2) (Reissue 1984)).

159. Id. at 286, 376 N.W.2d at 776.
160. BLACK'S LAW DICTIONARY 1334 (5TH ED. 1979).

161. See supra notes 133-37 and accompanying text.
162. See supra note 160 and accompanying text.
163. See supra note 75 and accompanying text.
164. See supra note 75 and accompanying text.
165. See supra note 75 and accompanying text.
166. See supra note 145 and accompanying text.
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review panel's decision. 16 7 If such a decision is contrary to the legis-
lature's true intent, the legislature may easily amend the current
statute to more closely fit an alternative interpretation.

CONCLUSION

The current NHMLA's tolling provision is susceptible to a con-
fusing number of definitions. As a result, lawyers and judges alike
have difficulty interpreting the tolling provision. Jacobs v. Goetow-
ski 16 8 demonstrates the difficulties encountered in trying to intepret
the NHMLA's tolling provisions. Legislative action is necessary to
curb the definitional difficulties inherent in the NHMLA's statute of
limitations. The Nebraska legislature must decide which definition
of "toll" it intends to use in the statute and include that definition in
clear and unambiguous language. Otherwise, the ambiguity of the
statute will continue to cause interpretational problems.

James J. Niemeier - '88

167. Jacobs, 221 Neb. at 296, 376 N.W.2d at 782 (Krivosha, C.J., dissenting).
168. 221 Neb. 281, 376 N.W.2d 773 (1985).

[Vol. 20


