
STATE ABORTION STATUTES AND THEIR
COMPLIANCE WITH ROE V. WADE: THE BATTLE

CONTINUES -

THORNBURGH v. AMERICAN COLLEGE OF
OBSTETRICIANS & GYNECOLOGISTS

"[T]hat all men ... are endowed by their Creator with
certain unalienable Rights," that first among these rights is
the right to Life and that "to secure these rights, Govern-
ments are instituted among Men."*

INTRODUCTION

With its decision in Roe v. Wade,' the United States Supreme
Court announced the inclusion of a new right into the "right to pri-
vacy" category, the right of a woman to have an abortion.2 There is
little doubt that this case is one of the most controversial in the his-
tory of American jurisprudence. 3 This controversy is rekindled each
time the abortion issue is raised in the courts, which has occurred
several times in the fourteen years since Roe.4 Specifically, the battle
has shifted to an examination of permissible state regulation within
the Roe framework.5 Thornburgh v. American College of Obstetri-
cians & Gynecologists6 represents the most recent attempt by the
United States Supreme Court to deal with the implications of the
ongoing battle in this area. In Thornburgh, the Court held several
provisions of the Pennsylvania Abortion Control Act of 1982 uncon-

* Kemp, The Value of Human Life, 12 HUMAN RIGHTS REV., 7, 7 (1986) (quoting
the Declaration of Independence para. 2 (U.S. 1776)).

1. 410 U.S. 113 (1973). The concept and phrase "right to privacy" may have
originated as early as 1890 in an article by Warren and Brandeis. See Griswold v. Con-
necticut, 381 U.S. 479, 510 n.1 (1965) (Black, J., dissenting) (citing Warren & Brandeis,
The Right to Privacy, 4 HARV. L. REV. 193, 193 (1890).

2. Roe, 410 U.S. at 153.
3. Thornburgh v. American College of Obstetricians, 106 S. Ct. 2169, 2196 (1986).

One commentator stated: "By jurisprudence is commonly meant those larger princi-
ples and assumptions that undergird a legal system and are the postulates of reasoning
on any specific problem within it." J. NOONAN, A PRIVATE CHOICE - ABORTION IN
AMERICA IN THE SEVENTIES 13 (1979). Implicit in this assumption is the recognition
that there are two types of jurisprudences within the abortion context, which are best
exampled by the work of Judge Charles Breitel and Hans Kelsen. Breitel leaves the
determination of personhood to the legislature with "a reservation as to what the Con-
stitution might say." Id. at 17. Kelsen finds that the law creates persons and that any
human conduct might be given valid legal form by the judicial forum. Id. at 13 & 14.

4. See infra notes 51-169 and accompanying text.
5. See inkfra notes 51-169 and accompanying text.
6. 106 S. Ct. 2169 (1986).
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stitutional.7 This Note discusses the Thornburgh decision in light of
the delicate balance, adjusted by Roe's progeny, between the state
and individual.

BACKGROUND

ABORTION AS A PRIVACY RIGHT

Despite the adverse publicity of Roe, the Supreme Court's deci-
sion was not totally unfounded in the law, but was a culmination of
several decisions dealing with the "right to privacy" in the reproduc-
tive area.8 In Griswold v. Connecticut,9 the Court announced that
the right to sexual privacy in the marital area was an unenumerated
right inherent in the ninth and fourteenth amendments, and as such
was entitled to protection.10 The Court noted that several "specific

7. Id. at 2185.
8. The "private realm of family life" is recognized as an "important and sensitive

area of privacy." Griswold, 381 U.S. at 495 (citing Prince v. Massachusetts, 321 U.S.
158, 166 (1944); Pierce v. Society of Sisters, 268 U.S. 510, 534-35 (1925); Meyer v. Ne-
braska, 262 U.S. 390, 399 (1923)). Prince is often cited for the acknowledgment that
there is a family realm within which the state may not interfere. Oddly enough, how-
ever, the Prince decision did allow state interference. The Court, upholding child la-
bor laws, refused to allow a child in the custody of a Jehovah's Witness to distribute
literature on public streets. Prince, 321 U.S. at 159. The Court assumed the role of
"parens patriae" as protector of the child's welfare. Id. at 166. Pierce dealt with the
privacy issue in the realm of education. The Compulsory Education Act of 1922 re-
quired mandatory public school attendance for children between the ages of eight and
sixteen. Pierce, 268 U.S. at 530. Private educational institutions were threatened by
the statute with a loss of "patrons and the consequent destruction of their business and
property." Id. at 536. The Court struck down the statute as arbitrary and not within
the proper power of state finding that it "unreasonably interferes with the liberty of
parents and guardians to direct the education and upbringing of children under their
control." Id. at 534-35. In Meyer, the state attempted to forbid the teaching of foreign
languages in schools. Meyer, 262 U.S. at 397. The state posited as its legislative purpose
behind the statute the assimilation of foreigners. Id. at 401. The state felt that the re-
sult of foreign language education was "inimical to our own safety." Id. at 398. The
Meyer Court, however, found the statute to be "arbitrary and without reasonable rela-
tion to any end within the competency of the State." Id. at 403. Meyer has evolved to
support the doctrine that one has the right "to marry, establish a home and bring up
children." Id. at 399. See also infra notes 9-20 and accompanying text (discussing the
evolution of the right of privacy in the reproductive area.).

9. 381 U.S. 479 (1965).
10. Id. at 484. The Court recognized two types of fundamental rights worthy of

constitutional protection: enumerated, and unenumerated. Id. at 486-87. Enumerated
rights are those guaranteed expressly by the Bill of Rights. The United States Consti-
tution forbids both federal and state governments from depriving any person of "life,
liberty, or property, without due process of law." U.S. CONST. amend. XIV. The due
process clause of the fourteenth amendment became the vehicle through which the
Court articulated rights dealing with personal liberty not expressly enumerated in the
Constitution. Such personal rights have been found fundamental if they are "implicit
in the concept of ordered liberty," Palko v. Connecticut, 302 U.S. 319, 325 (1937), or "so
rooted in the traditions and conscience of our people as to be ranked as fundamental."
Snyder v. Massachusetts, 291 U.S. 97, 105 (1934).
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guaranties in the Bill of Rights have penumbras"" which create
"zones of privacy."12 Specifically, the Court observed that the ninth
amendment, when read in conjunction with the rest of the Bill of
Rights, revealed a treasure of penumbral rights.1 3 These penumbral
rights, the Court noted, give those expressed rights "life and sub-
stance."'14 In supporting its conclusions, the Court cited extensive
case law and legal history as evidence of these unenumerated
rights.'5 These "emanations," in turn, logically supported the recog-
nition by the Court that married persons had the right to choose
their own form of birth control, without fear that the state would vi-
olate "the sacred precincts of [the] marital bedroo[m].' 1 6 By specifi-
cally focusing on and searching for the origins of this "important and
sensitive area of privacy"' 7 in the realm of the family, the Court laid
a foundation for the Roe decision.18

Having recognized this right to marital sexual privacy in Gris-
wold, the Court extended it to single persons in Eisenstadt v. Baird.'9

The Eisenstadt decision underscored the independence of each part-
ner in the intimate relationship, noting that "the marital couple is
not an independent entity with a mind and heart of its own, but an
association of two individuals each with a separate intellectual and
emotional make-up. '20 The Court concluded its opinion by introduc-
ing the notion that the right of privacy was not a status-oriented
right but an individual one. This personal autonomy aspect of the
privacy right was important because, the Court noted, "[i]f the right
to privacy means anything, it is the right of the individual, married
or single, to be free from unwarranted governmental intrusion into
matters so fundamentally affecting a person as the decision whether

11. Griswold, 381 U.S. at 484.
12. Id.
13. Id. at 487. The ninth amendment provides: "The enumeration in the Consti-

tution, of certain rights, shall not be construed to deny or disparage others retained by
the people." U.S. CONST. amend. IX. The Court noted that although the Bill of Rights
is an express list of rights guaranteed by the Constitution, it is not meant to be exhaus-
tive. Griswold, 381 U.S. at 491. The ninth amendment serves to protect those express
rights, "retained by the people." U.S. CONST. amend. IX.

14. Griswold, 381 U.S. at 484.
15. Id. at 481-85. The first amendment protects the "freedom to associate and pri-

vacy in one's associations." NAACP v. Alabama, 357 U.S. 449, 462 (1958). The fourth
and fifth amendments describe the right of privacy as guaranteeing the "sanctity of a
man's home and the privacies of life." Boyd v. United States, 116 U.S. 616, 630 (1886).

16. Griswold, 381 U.S. at 485-86.
17. Id. at 495.
18. Roe, 410 U.S. at 160. The Roe Court stated: "Several decisions of this Court

make clear that freedom of personal choice in matters of marriage and family life is
one of the liberties protected by the Due Process Clause of the Fourteenth Amend-
ment." Id. at 169.

19. 405 U.S. 438, 453 (1972).
20. Id.

1987]
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to bear or beget a child."21

THE RIGHT TO ABORTION: THE WOMAN'S INTEREST

With the above foundational cases in place, and against a back-
drop of other family law cases, the stage was set for the Court's now
famous decision in Roe v. Wade.22 The Court found that "the right to
privacy.., is broad enough to encompass a woman's decision... to
terminate her pregnancy. '23 Thus, the constitutionally afforded pro-
tection of the right to privacy was held to include the right to an
abortion.24 The Court noted that it was not within the scope of the
judiciary to answer the "difficult question of when life begins, '25 but
it did address the threshold question of whether or not a fetus was a
"person" within the meaning of the fourteenth amendment, which
would entitle it to both constitutional and state police power protec-
tion.26 The Court found its answer to the personhood question in
precedent that showed that the unborn have not been recognized as
legal persons in "the whole sense, '2 7 and that generally, the word
"person" has been applied only postnatally.28  Although the Court

21. Id.
22. 410 U.S. 113 (1973).
23. Id. at 153. One commentator noted that although the Court found abortion to

be within the privacy right, the Court did not say when or how privacy is involved.
Ely, The Wages of Crying WoU" A Comment on Roe v. Wade, 82 YALE L.J. 920, 931-32
(1973). The Roe Court also clarified that "it is not clear to us that the claim asserted
by some amici that one has an unlimited right to do with one's body as one pleases
bears a close relationship to the right of privacy previously articulated in the Court's
decisions." Roe, 410 U.S. at 154. The Court has tended not to recognize similar unlim-
ited rights in their past decisions, such as Jacobson v. Massachusetts, 194 U.S. 11, 39
(1905), in which the Court held that vaccination against smallpox was required regard-
less of any accompanying personal risk to protect the public health, safety and welfare.
The Court in Buck v. Bell, 274 U.S. 200, 207-08, (1927) held that the state was entitled
to use sterilization of the retarded as a form of eugenics. As stated by Justice Holmes:
"Three generations of imbeciles [was] enough" to sustain the state's invasion into the
personal zone of privacy. Id. at 208. In describing the nature of a mother's interest in
terminating a pregnancy, the Roe Court mentioned only the post-birth burdens of rear-
ing a child. Roe, 410 U.S. at 153. However, as one commentator noted: "[T]he psycho-
logical and economic burdens of parenthood may be considerable. But our society does
not regard killing as an acceptable remedy." Tribe, Forward: Toward a Model of Roles
in the Due Process of Life and Law, 87 HARV. L. REV. 1, 28 n.128 (1973).

24. Roe, 410 U.S. at 154.
25. Id. at 159. The Court stated: "When those trained in the respective disciplines

of medicine, philosophy, and theology are unable to arrive at any consensus, the judici-
ary, at this point in the development of man's knowledge, is not in a position to specu-
late as to the answer." Id.

26. Id. at 162.
27. Id. at 157-62.
28. Id. at 157. The Constitution does not specifically define "person" per se, but

contains several references which may imply its meaning. The fourteenth amendment
contains three references to "person." U.S. CONST. amend. XIV. The first defines "cit-
izens" as "persons born or naturalized in the United States." Id. § 1. The word is also
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denied the unborn a constitutional existence, it found that other in-
terested parties in the abortion scenario did exist.2 9 Thus, the abor-
tion right is not absolute and unqualified; like other privacy rights,
the Court found that it was not free from government intrusion. 30 In
Roe, the Court was forced to recognize two primary interests: that of
the state, and that of the woman.31 The Court attempted to reconcile
these conflicting interests by applying a balancing test.32

Since a woman's abortion decision was raised to the status of a
protected fundamental right, the state was required to show a "com-
pelling interest" before it could infringe on that right. 33 As a guide
to the states, the Court chose specific points on the due process "slid-
ing scale" where the state's interest was "compelling. '34 The state's
compelling interest, the Court found, involved protection of

found in the due process and equal protection clauses. Id. "Person" is also used to de-
fine the qualifications for United States representatives and senators. Id. § 3. This
finding is in accord with the results reached in those few cases where the issue has
been squarely presented. For example, in Byrn v. New York City Health and Hosps.
Corp., 31 N.Y.2d 194, 286 N.E.2d 887 (1972), appeal dismissed, 410 U.S. 949 (1973), Byrn
was appointed guardian ad litem of unborn children who might have been aborted
under a statute which permitted abortion on demand for the fist six months of preg-
nancy. The question on appeal turned on whether or not the unborn were persons.
The court held that although the unborn were "human" and "unquestionably alive,"
they were not entitled to personhood in a legal sense. Id. at 193, 286 N.E.2d at 890. In
a dissenting opinion, Judge Burke pointed to the charge of the Declaration of Indepen-
dence, which declared that "all men are created equal" and "endowed by their Creator
with inalienable Rights." Therefore, Judge Burke concluded that there is a higher law
existing above the Constitution which protects the fetus. Id. at 197, 286 N.E.2d at 893
(Burke, J., dissenting).

29. Roe, 410 U.S. at 154. The Supreme Court followed Kelsen's jurisprudence doc-
trine in refusing to recognize and thus give a legal existence to the fetus. See supra
note 3. However, federal courts have seen fit to give legal protection to symbols such
as flags, United States v. Gibson, 462 F.2d 96, 102 (9th Cir. 1972), and draft cards,
United States v. O'Brien, 391 U.S. 367, 382 (1968). Also note the inconsistency of the
law's treatment of the unborn for tort and property law purposes. Note, The Law and
the Unborn Child: The Legal and Logical Inconsistencies, 46 NOTRE DAME L. REV. 349,
369 (1970-71).

30. Roe, 410 U.S. at 154.
31. Id. at 164-65.
32. Id.
33. Id. at 154. When "fundamental rights" are involved, the Court determines if

the state has a compelling interest which justifies the state regulation. The state regu-
lation must then be narrowly drawn to express only the compelling state interests at
stake. Id. at 155. "Compelling interest[s]" are defined as "those governmental inter-
ests that are so weighty as to justify substantial and ordinarily impermissible imposi-
tions on the individual impositions that ... could include the infliction of some degree
of risk of physical harm." Thornburgh v. American College of Obstetricians & Gyne-
cologists, 106 S. Ct. 2169, 2203-04 (1986).

34. Roe, 410 U.S. at 164-65. The Roe majority held that the state's interest became
compelling at certain points. The dissenters, on the other hand, felt that the state's
interest was compelling from the moment of conception thereon. Thornburgh, 106 S.
Ct. at 2196-97 (White, J., dissenting).
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"potential life" 35 and "maternal health. '36 "Potential life" was de-
fined by the Court in terms of "viability," which was determined by
the point where the fetus was "potentially able to live outside the
mother's womb, albeit by artificial aid."37 This external life outside
the womb must also be "meaningful" for the state's interest to be
compelling.38 The Court noted that viability may occur as early as
twenty-four weeks, but usually occurs during the twenty-eighth week
or the seventh month.39 Beyond that point of viability, the Court
held that the total prohibition of abortion by the state is valid, except
when necessary to preserve the life or health of the mother. 40 The
mortality rate of women during actual childbirth was found to be
higher than the mortality rate of women having abortions performed
during the first trimester.41 As such, the Court concluded that the
state's interest in "maternal health" became compelling at the end of
the first trimester.42 Therefore, state intervention during the second
trimester would be allowed if "that ... regulation reasonably relates

35. Id. at 162. Once a viable fetus is identified, the state has a clear interest in its
protection as one of "those who will be citizens if their lives are not ended in the
womb." Thornburgh, 106 S. Ct. at 2196.

36. Roe, 410 U.S. at 162.
37. Id. at 129-52. The court noted: "[W]e have inquired into, and in this opinion

place some emphasis upon, medical and medical-legal history and what that history
reveals about man's attitudes toward the abortion procedure over the centuries." Id. at
116-17. During both the Greek and Roman eras, abortion was common and faced mini-
mal, if any, restrictions. At common law a distinction was drawn between abortions
performed before and after "quickening." "Quickening" is defined as "the first recog-
nizable movement of the fetus in utero, usually appearing from the 16th to 18th week
of pregnancy." Id. at 132. England's first criminal abortion statute in 1803 preserved
this distinction, making the abortion of a "quick" fetus a capital crime and providing
lesser penalties for an abortion before "quickening." Id. at 136. American law enacted
similar abortion legislation and added the concept of therapeutic abortion by providing
an exception for abortions that are performed to preserve the life of the mother. The
middle and late nineteenth century saw the erosion of the quickening distinction and
an increase in the degree of the offense and penalties imposed. Id. at 139. By 1950,
most states banned abortion unless it was to be performed in order to save the life of
the mother. Id. The Roe Court noted that "quickening" has not been of importance to
physicians and scientists in answering the question of when life begins. The focus
rather has been upon conception, upon live birth, or upon an interim point at which
the fetus becomes "viable." Id. at 160. The Court, in its conclusion that "the abortion
decision in all aspects is inherently, and primarily, a medical decision . . . without
resolving the difficult question of when life begins, "nonetheless chose viability to
mark the "critical point." Id. at 159.

38. Id. at 163.
39. Id. at 160.
40. Id. at 164-65. An English case, Rex v. Bourne, 1 K.B. 687 (1939), may have

been the English predecessor of this exception. The Bourne court determined that an
abortion necessary to preserve the life of the mother would be excepted from prosecu-
tion under England's Abortion Act of 1861. Id. at 693-94.

41. Roe, 410 U.S. at 163.
42. Id.
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to the preservation and protection of maternal health."43 In sum,
Roe left the entire abortion decision in the first trimester with the
woman and her physician, completely free of governmental interfer-
ence.44 The state's interest, deemed nonexistent during the first tri-
mester, was gradually increased to "compelling" as the pregnancy
approached full term.45

The effects of Roe were immediate. The Roe Court's new stan-
dards effectively abolished the abortion regulations of the fifty
states.4 6 The state legislative response, however, was swift.4 7 As Roe
had recognized certain state interests in the abortion decision, several
states attempted to exercise their dominion in those mentioned ar-
eas.48 States have attempted to regulate abortions during every stage
of the abortion process, from the first inquiry about the abortion op-
tion to the actual performance of the procedure. 49 The Court kept a
keen eye on this state activity in order to prevent the Roe holding
from being thwarted by regulations intended to "chill" the right
under the guise of permissible state intervention.50 Thus, the preca-
rious balance established by Roe has been counterbalanced and read-
justed to clarify the permissive boundaries of state regulation. The
focus of this Note now turns to those important post-Roe cases that
further defined a woman's reproductive right and created the founda-
tion for the Thornburgh decision.

43. Id. The Court noted that permissible regulations would include "require-
ments as to the qualifications of the person who is to perform the abortion; as to the
licensure of that person; as to the facility in which the procedure is to be performed."
Id.

44. Id. at 164.
45. Id. at 164-65. In Doe v. Bolton, 410 U.S. 179 (1973), a companion case to Roe,

the Court reiterated much of what was held in Roe. Doe stated "that a pregnant wo-
man does not have an absolute constitutional right to an abortion on her demand." Id.
at 189. Georgia's attempt at qualifying that right, however, with a hospitalization re-
quirement, a requirement of a hospital abortion committee, and a two-doctor concur-
rence in the abortion decision, were all struck down. In so holding, the Court again
emphasized the role of the physician in the abortion decision. A physician is called
upon to use "'best clinical' judgment in the light of all the attendant circumstances."
Id. at 191. The Doe Court broadly defined "health" to include all the relevant factors
pertinent to the health of the woman, which may include "physical, emotional, psycho-
logical, familial, and the woman's age." Id. at 192.

46. Roe, 410 U.S. at 175-77 nn.1-2.
47. Doe v. Israel, 482 U.S. 156, 157 (1st Cir. 1973); David v. Israel, 358 F. Supp.

1193, 1195-96 (D.R.I. 1973).
48. See supra note 47 and accompanying text. In Doe, a Rhode Island statute de-

claring "human life commences at the instant of conception" fell as being clearly in
violation of Roe. Doe, 482 U.S. at 159. In David, a Rhode Island law declaring that the
unborn were persons within its borders was also successfully challenged. Therefore,
the personhood question and conception question were quickly tested and put to rest.
David, 358 F. Supp. at 1196.

49. See infra notes 51-221 and accompanying text.
50. See infra notes 51-221 and accompanying text.

1987]
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THE LEGISLATIVE RESPONSE TO ROE V. WADE

In 1974, Missouri enacted legislation "impos[ing] a structure for
the control of abortions in Missouri during all stages of pregnancy. 5 1

Viability was defined as "that stage of fetal development when the
life of the unborn child may be continued indefinitely outside the
womb by natural or artificial life supportive systems. ' 52 Consent in
writing was required of both the female and, if one existed, her
spouse, unless a life-threatening pregnancy was diagnosed.53 A fur-
ther provision required parental consent for an unmarried woman
under the age of eighteen before an abortion could be performed.54

Another provision of the Act forbade a saline amniocentesis abortion
after the first trimester, and established both a standard of care and
record-keeping requirements for the physicians and health centers.55

The statute was challenged by two Missouri-licensed physicians
in Planned Parenthood of Central Missouri v. Danforth.5 6 The Court
noted that "[tihis case is ... (the] ... logical and anticipated corollary
to Roe v. Wade . . .for it raises issues secondary to those that were
then before the Court. Indeed, some of the questions now presented
were forecast and reserved in Roe."'57 The Danforth Court preserved
the balance it established in Roe, for it upheld certain provisions of
the Missouri Act, and struck down others.58 Missouri's definition of
''viability" sufficiently mirrored the Court's own definition and was
upheld. 59 The Court held that Missouri's flexible definition, which
was not arbitrarily bound to a specific point in time, was the correct
standard.60 Likewise, the state's written and informed consent provi-
sion was approved and was compared to the consent necessary for

51. Planned Parenthood of Missouri v. Danforth, 428 U.S. 52, 56 (1976). This ac-
tion was instituted to attack the Missouri-General Assembly House Committee Substi-
tute for H.B. No. 1211, which was approved on June 14, 1974 ("Act"). Id.

52. Id. at 63.
53. Id. at 58. Section 3(2) of the Act required that the consent was to be "in-

formed and freely given and.., note the result of coercion." Id.
54. Id. See also section 3(4) of the Act.
55. Id. at 58-59. The motive behind this prohibition was a belief that the abortion

procedure of saline amniocentesis was "deleterious to maternal health" after the first
trimester and was thus entitled to regulation by the state in accordance with the Roe
decision. See supra text at note 43.

56. 428 U.S. 52, 56-57 (1976).
57. Id. at 55. Even though the Court mentioned parental and spousal consent

rights in the Roe and Doe cases, neither raised the issue in their appeals. Therefore,
the question was left open for future determination. Roe, 410 U.S. at 165 n.67.

58. See irnfra notes 59-70 and accompanying text.
59. Dan forth, 428 U.S. at 63.
60. Id. at 64-65. The Court stated that "it is not the proper function of the legisla-

ture or the courts to place viability, which is essentially a medical concept, at a specific
point in the gestation period." Id. at 64. The Court has consistently refused to allow
legislatures or courts to place viability at a specific point in the gestational period.
Spannaus v. Hodgson, 378 F. Supp. 1008, 1016 (1974).

[Vol. 20



1987] STATE ABORTION STATUTES

any surgical procedure. 61 The Court noted that "[t]he decision to
abort, indeed, is an important and often a stressful one, and it is de-
sirable and imperative that it be made with full knowledge of its na-
ture and consequences.

'62

In upholding a woman's right to opt for an abortion, the Court
struck down those provisions that it held as intrusive and noncompel-
ling; such as the constitutionality of spousal/parental consent re-
quirements. 63 Danforth settled the spousal consent issue completely,
while leaving open some aspects of the parental consent issue, in
striking down these provisions.64 The issuance of a spousal veto was
held to be a delegation of authority which the state did not have the
power to grant.65 The parental veto was struck down because it was
a "blanket provision... [allowing a] ... third party an absolute, and
possibly arbitrary, veto... [of a fundamental right] ... over the deci-
sion of the physician and his patient. '66

The test used by the Court, in scrutinizing the Act's prohibition
of the saline amniocentesis method of abortion, and the reporting re-
quirements, was one to determine whether or not the state's regula-
tion was of "reasonable relation" to the state's interest in the
mother's health.6 7 The Court refused to uphold the saline amni-
ocentesis restriction after finding the method comparatively safe. 68

61. Danjforth, 428 U.S. at 67. In Margert S. v. Edwards, 489 F. Supp. 181 (E.D. La.
1980), the court stated:

True consent... is the informed exercise of a choice, and that entails an op-
portunity to evaluate knowledgeably the options available and the risks at-
tendant upon each. The appellation "informed consent" is somewhat
misleading because the actual emphasis is on the physician's duty to inform
his patient rather than on the patient's understanding of the physician's
explanation.

Id. at 207. The general rule requires disclosure of information "when a reasonable per-
son, in what the physician knows or should know to be the patient's position, would be
likely to attach significance to the risk or cluster of risks in deciding whether or not to
undergo the proposed therapy." Id. at 207-08.

62. Danforth, 428 U.S. at 67.
63. Id. at 69. Justice Blackmun noted that "[i]n Roe and Doe we specifically re-

served decision on the question whether a requirement for consent by the father of the
fetus, by the spouse, or by the parent, or a parent, of an unmarried minor, may be con-
stitutionally imposed." Id.

64. Id. Justice Blackmun limited the effect of the invalidation of section 3(4), the
parental consent provision, of the Act by suggesting that the decision did not give
every minor the right to give "effective consent" for an abortion. Id. at 75.

65. Id. at 70. The Court stated: "Inasmuch as it is the woman who physically
bears the child and who is more directly and immediately affected by the pregnancy,
as between the two, the balance weighs in her favor." Id. at 71.

66. Id. at 74.
67. - Id. at 76.
68. Dantforth, 428 U.S. at 76. The method was found by the Court to be a com-

monly used method during the second trimester and "safer, with respect to maternal
mortality, than even continuation of the pregnancy until normal childbirth." Id. at 78.
Saline amniocentesis is a method of abortion "whereby the amniotic fluid is with-
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The reporting requirements, so long as they insured confidentiality,
were upheld as statistics "essential to the advancement of medical
knowledge... [and did not] restrict either the abortion decision itself
or the exercise of medical judgment in performing an abortion. '69

The Court concluded by striking down the standard of care pro-
vision, which provided for criminal sanctions for failure to preserve
the life of the fetus regardless of the state of pregnancy, as the provi-
sion failed to limit its application to a viable fetus.70 In sum, Dan-
forth continued and clarified the balancing act initiated by Roe.

Like Missouri, Pennsylvania's state legislature enacted an abor-
tion scheme which was similar to the one challenged in Danforth.71

The Abortion Control Act defined viability and attempted to regulate
informed consent and the standard of care in the post-viability situa-
tion.72 In addition, the use of public funds for abortions was prohib-
ited unless a physician certified that the procedure was necessary to

drawn, and 'a saline or other fluid' is inserted into the amniotic sac." Id. at 76. Medi-
cal opinion has differed with respect to the safety of the procedure. Saline
amnioinfusion has the propensity to cause a number of complications, even when the
patient has no pre-existing medical condition. After infusion, most patients demon-
strate some coagulation alteration. In most cases the reaction is mild and transient,
but severe clotting disorders can occur, which increase the risk of hemorrhage. Hem-
orrhage and infection are the most common complications of saline abortions and are
most likely to occur when an abortion is incomplete. Hypernatremia, which is an ex-
cessive increase in the serum sodium level, may also result if saline is inadvertently
injected into the patient's vascular system. In mild cases, it simply causes facial flush-
ing, restlessness, thirst, and headache, but severe hypernatremia may induce seizures,
coma, or death. Also, "[iln rare cases, uterine injury, including rupture or cervical lac-
eration, may occur. Should the abortion be incomplete, the physician must remove all
fetal parts from the woman's uterus." Rhoden, The New Neonatal Dilemma: Live
Births from Late Abortions, 72 GEO. L.J. 1451, 1456 (1984).

69. Danforth, 428 U.S. at 80.
70. Id. at 83. The provision "impermissibly required the physician to preserve the

life and health of the fetus, whatever the stage or pregnancy." Id.
71. See supra notes 51-55 and accompanying text.
72. Colautti v. Franklin, 439 U.S. 379, 381 (1979). See PA. STAT. ANN. tit. 35,

§§ 6601-6608 (Purdon 1977). Section 6602 defined "informed consent" and "viable."
"Viable" was defined as "'the capability of a fetus to live outside the mother's womb
albeit with artificial aid.'" Colautii, 439 U.S. at 381-82 (quoting PA. STAT. ANN. tit. 35,
§ 6602 (Purdon 1977) (repealed 1982)). Section 6603(a) prevented an abortion "'upon
any person in the absence of informed consent thereto by such person.'" Id. at 382
(quoting PA. STAT. ANN. tit. 35, § 6603(a) (Purdon 1977) (repealed 1982)). Section
6603(b)(i) prohibited an abortion unless written consent of the woman's spouse was
given, provided that the spouse could be notified, and the abortion was not "'necessary
in order to preserve the life or health of the mother.'" Id. (quoting PA. STAT. ANN. tit.
35, § 6603(b)(i) (Purdon 1977) (repealed 1982)). Section 6603(b)(ii), which applied to
unmarried women under the age of eighteen, prohibited the performance of an abor-
tion unless written consent of "'one parent or person in loco parentis' " of the woman
was given, unless the abortion was necessary to protect the mother's life. Id. (quoting
PA. STAT. ANN. tit 35, § 6603(b)(ii) (Purdon 1977) (repealed 1982)). Section 6603(e)
provided that an abortion performed without consent was punishable as a misde-
meanor of the first degree. Id. (quoting PA. STAT. ANN. tit 35, § 6603(e) (Purdon 1977)
(repealed 1982)). Section 6604 provided that whoever, with willful intent, took the life
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preserve the life of the mother.7 3 Finally, the Department of Health
was granted authority to promulgate rules and regulations with re-
spect to the performance of abortions and the approval of abortion
facilities.

74

The Danforth decision, in effect, struck down most of the provi-
sions of Pennsylvania's Abortion Control Act except for the section
regarding viability, which was challenged in Colautti v. Franklin.75

The Colautti Court decided the constitutionality of a viability deter-
mination requirement and a standard of care which was imposed on
the physician when dealing with a viable fetus.76 The Court defined
viability once again, stating that "viability is reached when, in the
judgment of the attending physician on the particular facts of the
case before him, there is a reasonable likelihood of the fetus' sus-
tained survival outside the womb, with or without artificial

of a premature infant aborted alive, was guilty of second degree murder. Id. (quoting
PA. STAT. ANN. tit. 35, § 6604 (Purdon 1977) (repealed 1982)). Section 6605(a) provided:

(a) Every person who performs or induces an abortion shall prior thereto
have made a determination based on his experience, judgment or professional
competence that the fetus is not viable, and if the determination is that the
fetus is viable or if there is sufficient reason to believe that the fetus may be
viable, shall exercise that degree of professional skill, care and diligence to
preserve the life and health of the fetus which such person would be required
to exercise in order to preserve the life and health of any fetus intended to be
born and not aborted and the abortion technique employed shall be that
which would provide the best opportunity for the fetus to be aborted alive so
long as a different technique would not be necessary in order to preserve the
life or health of the mother.

Id. at 380 n.1 (quoting PA. STAT. ANN. tit. 35, § 6605(a) (Purdon 1977) (repealed 1982)).
Section 5(d) provided a penal punishment for violation of 6605(a). Id. at 382 (quoting
PA. STAT. ANN. tit. 35, § 6605(a) (Purdon 1977) (repealed 1982)). Section 6606 outlined
certain controls on abortions, such as outlawed abortions subsequent to the state of vi-
ability, except where necessary to preserve the mother's life or health. The abortion
had to be performed by a licensed physician and in an approved facility. Appropriate
records had to be kept and quarterly reports had to be filed with the Commonwealth's
Department of Health. The Act also prohibited the solicitation or advertising of abor-
tions. A violation of Section 6 was punishable as a misdemeanor of the first or third
degree. Id. (quoting PA. STAT. ANN. tit. 35, § 6606 (Purdon 1977) (repealed 1982)).

73. Id. at 383.
74. Id. at 381.
75. 439 U.S. 379, 385 (1979). Pennsylvania's first post-1973 abortion control act

was passed in 1974 over the governor's veto. After extensive litigation, various provi-
sions of the 1974 statute were ruled unconstitutional, including those relating to
spousal or parental consent, to the choice of procedure for a postviability abortion, and
to the prescription of abortion advertisements. See Planned Parenthood Ass'n v. Fitz-
patrick, 401 F. Supp. 554, 594 (E.D. Pa. 1975), affd sub nom. Franklin v. Fitzpatrick,
428 U.S. 901 (1976).

76. Colautti, 439 U.S. at 386. Section 5(a) of the Pennsylvania Abortion Control
Act required the abortion practitioner to make a determination, "based on his experi-
ence, judgment or professional competence, that the fetus may be viable," then the
practitioner must exercise the same care with the fetus as would be required in the
case of a fetus intended to be born alive. Id. The abortion technique chosen must pro-
vide the best opportunity for the fetus to be aborted alive, as long as the technique
chosen would not endanger the mother's life or health. Id.

1987]
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support. '77 Based upon this premise, the Court found Pennsylvania's
determination of viability to be vague and therefore void.78 The
Court noted that the use of both "viable" and "may be viable" as lan-
guage in the statute created an ambiguity because "may be viable"
could be read to include an undefined "'gray' area prior to the stage
of viability. '7 9 This ambiguity of the viability determination require-
ment was compounded by the variables a physician considers in each
case and the fact that different physicians disagree on when viability
occurs.8 0 For these reasons, compliance by the physicians with the
statute would prove difficult, and the imposition of criminal liability
for noncompliance would be unconstitutionally unfair.8 1L

The standard of care provision required the physician, when
dealing with a viable fetus, to use the abortion method most protec-
tive of the fetus.8 2 The Court found that the provision forced physi-
cians to choose between his duty to the mother and to the fetus.83

The provision would "require the physician to make a 'trade-off' be-
tween the woman's health and additional percentage points of fetal
survival. '84 Thus, even though the Danforth decision mooted many
of the issues in Colautti, the Colautti decision did serve two major
purposes: it reaffirmed Danforth, and it further defined the scope of
the Roe decision.8 5

77. Id. at 388. The central role of the physician was stressed in Roe "both in con-
sulting with the woman .. . and in determining how any abortion was to be carried
out." Id. at 387. The Court again reiterated that "the abortion decision in all its as-
pects is inherently, and primarily, a medical decision." Id. However, the earlier forms
of the Hippocratic Oath bound the doctor "[n]ot to give a deadly drug to anyone if
asked for it, nor to suggest it. Similarly, I will not give a woman an abortifacient pes-
sary. In purity and holiness I will guard my life and my art." J. NOONAN, THE MORAL-
ITY OF ABORTION 4-5 (1970).

78. Colautti, 439 U.S. at 391.
79. Id.
80. Id. at 395-96. The Colautti Court noted that the variables include "the gesta-

tional age of the fetus, derived from the reported menstrual history of the woman; fe-
tal weight, based on an inexact estimate of the size and condition of the uterus; the
woman's general health and nutrition; the quality of available medical facilities; and
other factors." Id. In addition, different physicians equate viability with different
probabilities of survival, and some physicians refuse to equate viability with any nu-
merical probability at all." Id. at 396.

81. Id. at 395. Since the statute did not include a scienter requirement in the de-
termination of viability, a doctor could become ensnared by the statute even if acting
in good faith. Id.

82. Id. at 397.
83. Id. at 400.
84. Id. The plaintiff's expert at the trial testified that saline amnioinfusion was

the "method of choice" in the second trimester. However, "[a]ll physicians agree ...
that saline amnioinfusion nearly always is fatal to the fetus, and it was commonly as-
sumed that this method would be prohibited by statute." Id. at 398.

85. Id. at 385-86. Justice White, dissenting, felt that the Colautti decision "consid-
erably narrowed the scope of the power to forbid and regulate abortions that the states
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The Danforth Court struck down the Missouri parental consent
requirement but noted that this did not mean to "suggest that every
minor, regardless of age or maturity, may give effective consent for
termination of her pregnancy. '8 6 The issue of a minor's right to an
abortion was readdressed in Bellotti v. Baird.8 7 A 1974 Massachusetts
statute required parental consent when an unmarried minor under
the age of eighteen sought an abortion.8 8 Under the statute, consent
of both parents was required unless one was absent; in that case, the
consent of one would suffice.8 9 If the parents refused consent, a judi-
cial order for "good cause shown" could be obtained.9 0 This require-
ment, the Court noted, subjected the minor to a "third party veto" in
all instances and therefore was unconstitutional.9 1 The Court ac-
knowledged that although parental consultation and consent were
preferable, minors, as well as adults, possess constitutional rights and
thus alternative procedures must be provided.92

The key issue in Bellotti was whether the requirement "unduly

could reasonably have expected to enjoy under Roe and DaLforth." Id. at 409 (White,
J., dissenting).

86. Daforth, 428 U.S. at 75.
87. 443 U.s. 622, 624, (1979) [hereinafter Bellotti II]. Bellotti I is reported as Bel-

lotti v. Baird, 428 U.S. 132 (1976).
88. Bellotti II, 443 U.S. at 625-26.
89. Id. at 625. The statute allowed for an expedited hearing by the State Superior

Court to determine if "good cause" existed for a judicial order. Id.
90. Id.
91. Id. at 653-54. The statute failed primarily because it required parental consent

"without affording th pregnant minor an opportunity to receive an independent judi-
cial determination that she is mature enough to consent or that an abortion would be
in her best interest." Id. at 651.

92. Id. at 640. Minors, as well as adults, are afforded the protections of the Con-
stitution. See, e.g., Breed v. Jones, 421 U.S. 519, 535-41 (1975) (holding that the prose-
cution of a seventeen-year-old in Superior Court, after an adjudicating proceeding in
juvenile court, violated the double jeopardy clause of the fifth amendment); Goss v.
Lopez, 419 U.S. 565, 574 (1975) (holding that students facing suspension from a public
school for misconduct do not shed their constitutional rights at the schoolhouse door
but have property and liberty interests that are to be protected under the due process
clause of the fourteenth amendment); Tinker v. Des Moines School Dist., 393 U.S. 503,
514 (1969) (holding that students wearing black armbands to protest the Vietnam war
were within the protection of the free speech clause of the first amendment and the
due process clause of the fourteenth amendment); In re Gault, 387 U.S. 1, 13 (1967)
(holding that the constitutional guarantee of the due process of law was violated when
a fifteen-year-old was taken into custody without sufficient notice and other due pro-
cess safeguards being afforded to himself and his parents). However, the Court has
long recognized that the state has a somewhat broader authority to regulate the activi-
ties of children as compared to adults. Prince, 321 U.S. at 170. One such state interest
may be protection of the family unit and of parental authority. The state must demon-
strate a compelling state interest, such as protection of the family unit, in conditioning
an abortion on the consent of a parent. The case law before Bellotti seems to suggest
that if the state could show that consent was necessary to protect the family unit and
parental authority, it could be a constitutionally valid requirement. Danforth, 428 U.S.
at 74-75.
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burdened" the exercise of the abortion right. 93 The Court felt that
the minor must have initial access to an independent judicial deter-
mination of her right to consent to an abortion.94 Therefore, the Bel-
lotti Court set out two alternative situations in which parental
consent could be overridden for a minor to obtain an abortion.95 The
first situation is where the minor is able to persuade the court that
she is mature enough to make the decision herself.96 The so-called
"mature minor rule," the Court held, will override parental consent
provided that the minor understands the risks involved in the abor-
tion procedure. 97 Further the Court held that even though a minor
may not be able to demonstrate her maturity, where "good cause is
shown," the court may decide that an abortion is in the best interests
of the minor, substituting, in effect, a judicial consent for that of the
parent.9 8 The hearing provided by the state must provide anonymity
for the minor and it should be expedient.99 If the minor could not
satisfy the mature minor rule or the "good cause" test, the Court
found that parental consent could be required by the state.'0 0 Thus,
the open-ended holding of the Danforth decision regarding a minor's
right to abortion seemed to be narrowed significantly by the Bellotti
Court. 10 '

93. See Bellotti II, 443 U.S. at 640, 647-48. An "undue burden" analysis focuses on
whether the increased difficulty of procuring an abortion is justified by state interests.
An "undue burden" is defined as an absolute obstacle or severe limitation. Once an
"undue burden" is identified, its legitimacy is determined by a strict scrutiny analysis.
Theoretically, the statute can survive, but strict scrutiny is often "strict in theory, fatal
in fact." Thornburgh, 106 S. Ct. at 2214.

94. Bellotti II, 443 U.S. at 651.
95. Id. at 643-44.
96. Id.
97. Id. In deciding Matheson, the Court stated: "The 'mature minor' doctrine per-

mits a child to consent to medical treatment if he is capable of appreciating its nature
and consequences." H. L. v. Matheson, 450 U.S. 398, 451 n.49 (1981). However, the Bel-
lotti II Court felt that the statute in question required "parental consultation and con-
sent" which was stricter than that required by the common law "mature minor" rule.
Bellotti 1, 428 U.S. at 646 n.27. See MASS. GEN. LAWS ANN. ch. 112, § 12S (West 1979).

98. Bellotti 1, 443 U.S. at 644.
99. Id. The Court's reasoning was based on a belief that if the state did not pro-

vide an expedient procedure for the minor to vindicate her rights, the so-called remedy
of judicial review could become a subterfuge since pregnancy is a condition which is
finile in nature. Id. The Court has also stated: "[T]ime is likely to be of the essence in
an abortion decision." Matheson, 450 U.S. at 412.

100. Bellotti I, 428 U.S. at 648. The Court stated that "[if the plaintiff] does not sat-
isfy either of the burdens the Court may decline to sanction the operation." Id. The
Bellotti decision in effect recognizes the rights of minors in unique circumstances but
also "has recognized three reasons justifying the conclusion that the constitutional
rights of children cannot be equated with those of adults; the peculiar vulnerability of
children; their inability to make critical decisions in an informed, mature manner; and
the importance of the parental role in child rearing." Id. at 634.

101. Other decisions of the Court addressed state parental notification require-
ments and the ability of a minor to have access to contraceptive devices. See Matheson,
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Showing that it had not abandoned the state's interest as desig-
nated in Roe, the Court refused to extend constitutional protection to
include a right to a government-funded abortion.10 2 Two indigent
women, unable to obtain a physician's certification of medical neces-
sity, challenged a Connecticut regulation which required such a cer-
tificate for a Medicaid-funded abortion in Maher v. Roe.10 3 This
regulation prohibited the issuance of a certificate for a nontherapeu-
tic abortion, but did provide funding for childbirth expenses. 10 4 The
Court began its analysis by applying the "unduly burdensome" test
established in Bellotti.10 5 The Court concluded that the state regula-
tion did not create an obstacle to an indigent woman's right to have
an abortion, and was therefore permissible.10 6 As "[t]here is a basic
difference between direct state interference with a protected activity
and state encouragement of an alternative activity consonant with [a]
legislative policy," the Connecticut statute did not infringe on the
rights created by Roe and its progeny. 10 7 The Maher Court concluded
that Connecticut was simply expressing a policy choice favoring
childbirth over abortion.'0 8 The Court, in effect, held that although a

450 U.S. at 413 (holding that since the minor plaintiff was "immature and dependent,"
the state's interest in serving "the important considerations of family integrity" as
compelling enough to justify a parental notification statute); Carey v. Population Serv-
ices Int'l, 431 U.S. 678, 693 (1977) (determining the constitutionality of a state statute
which made the distribution or sale of contraceptives to minors a criminal offense,
finding that the statute clearly burdened the rights of minors to use contraceptives and
that the statute clearly "serve[d] no compelling state interest," and holding that the
right of privacy as created by Griswold and extended by Eisenstadt applied to minors).

102. Maher v. Roe, 432 U.S. 464, 479 (1977).
103. 432 U.S. 464, 466-67 (1977). Maher was predicated on the Court's decision in

Beal v. Doe, 448 U.S. 438 (1977), which held that title nineteen of the Social Security
Act did not require funding of nontherapeutic abortions as a condition of state partici-
pation in the joint federal-state Medicaid program. Id. at 465-66. See also Harris v. Mc-
Rae, 448 U.S. 297, 326-27 (1980) (regarding an unsuccessful challenge to the Hyde
Amendment to title nineteen of the Social Security Act which stipulated that funds
provided through Medicaid could not be used to finance abortions except under spe-
cific circumstances); Poelker v. Doe, 432 U.S. 519, 521 (1977) (stating that the City of
St. Louis financed hospital services for childbirth but not for nontherapeutic abor-
tions); Connecticut v. Menillo, 423 U.S. 9, 11 (1975) (holding a state requirement that
only licensed physicians perform abortions valid even though a likely result would be
increased costs).

104. Maher, 432 U.S. at 466.
105. Id. at 473-74. The Court acknowledged that Roe "did not declare an unquali-

fied 'constitutional right' to an abortion. Rather the right protects the woman from
unduly burdensome interference with her freedom to decide whether to terminate her
pregnancy." Id. See also supra note 93 (defining the "unduly burdensome" test).106. Maher, 432 U.S. at 473-74. The court noted that this "requirement places not
obstacles - absolute or otherwise - in the pregnant woman's path to an abortion."
Id. at 474. The Court further noted that the indigency of the women plaintiffs was not
state-created or a result of the challenged regulation. Id.

107. Id. at 475-77.
108. Id. at 477. The Court felt that this policy choice did not require the state to

demonstrate a compelling state interest. Id.
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state may be required to recognize the right to an abortion, it does
not have to pay for the exercise of that right. 10 9

In 1983, the Court heard three companion cases, Akron v. Akron
Center for Reproductive Health, Inc., 0 Planned Parenthood Associa-
tion, Inc. v. Ashcroft,"' and Simopoulos v. Virginia,112 thereby fur-
ther refining the Court's analysis of state regulation affecting
abortion.113 In Akron, an Ohio ordinance required hospitalization for
abortions performed during the second and third trimesters. 1 1 4 This
ordinance also provided a parental notification consent require-
ment.115 The attending physician was also required to provide
enough information to the patient to ensure informed consent. 116

This informational litany included the status of the patient's preg-
nancy, the development of her fetus, the possible date of viability,
and any attendant risks." 7 The ordinance also implemented a
twenty-four waiting period before the procedure could be per-
formed.""' The final provisions of the ordinance required that the fe-
tal remains be disposed of in "a humane and sanitary manner."" 9

In construing the ordinance's hospitalization requirement, the
Court noted that while Roe had recognized a compelling interest in
protecting the health and safety of the mother, which included "the
facilities and circumstances in which abortions are performed," this
requirement was too overbroad to further the legitimate state inter-
est.120 Specifically, the ordinance failed because the ordinance de-
fined "hospital" to include only an "acute care, full-service
hospital.' 12 1 The Court took notice that medical advancements had
increased the safety of abortions performed during the second
trimester since its decision in Roe, and concluded that such hospitali-

109. Id. at 477-78. Curiously enough, the Court stated that "our conclusion signals
no retreat from Roe or the cases applying it." Id. at 475.

110. 462 U.S. 416 (1983).
111. 462 U.S. 476 (1983).
112. 462 U.S. 506 (1983).
113. See inkfra notes 125-26, 152-54, 165-67 and accompanying text.
114. Akron, 462 U.S. at 422.
115. Id.
116. Id. at 423.
117. Id. at 423-24.
118. Id. at 424.
119. Id.
120. Id. at 434, 438-39. In effect, the ordinance was a barrier to a woman's access to

an abortion. Id.
121. Id. at 432. The City of Akron defined "hospital" as a "general hospital or spe-

cial hospital devoted to gynecology or obstetrics which is accredited by the Joint Com-
mission on Accreditation of Hospitals ("JCAH") or by the American Osteopathic
Association." Id. The City of Akron apparently chose to ignore Doe v. Bolton, 410
U.S. 179 (1973), which invalidated Georgia's JCAH accreditation requirement. Id. at
194.

[Vol. 20
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zation was unnecessary.122 It followed that since hospitalization was
unnecessary, such an ordinance placed a barrier in front of a woman
who sought an abortion.123 The Court also noted that while the given
framework to abortion regulation is the trimester, a regulation may
not necessarily apply to an entire trimester, but may apply to only a
portion of it. 124 Therefore, the Court concluded that the effect of the
state regulation must be limited to the "period in the trimester dur-
ing which the state's health interest will be furthered.' 25 For the
state to require that all second trimester abortions be performed in
full-service hospitals would create a "significant obstacle" to a wo-
man's ability to obtain an abortion because of the increased costs and
the elimination of access to a widely-practiced procedure. 126

The Akron Court found the provisions dealing with parental con-
sent to be unsatisfactory because the provisions failed to meet the
standard set in Bellotti, which required that the state give the minor
an opportunity to show their maturity or that an abortion is in their
best interest.127 The Akron ordinance also went "beyond [the] per-
missible limits" allowed in Danforth with regard to the material the
physician was to provide to the minor to ensure informed consent. 128

The Court stated that this information was "designed not to inform
the woman's consent, but rather to persuade her to withhold it alto-
gether."'1 29 The information detailed was simply a "parade of

122. Akron, 462 U.S. at 435-36. The dilation and evacuation ("D&E") procedure
was found to be widely used in second trimester abortions and could be performed
safely in non-hospital facilities on an outpatient basis. Id. at 429. Contra id. (citation
omitted) (stating that "[r]egardless of advances in abortion technology, mid-trimester
terminations will likely remain more hazardous, expensive, and emotionally disturbing
for women than earlier abortions."). The Akron Court found that a state may not
"adopt abortion regulations that depart from accepted medical practice." Akron, 462
U.S. at 436.

123. Akron, 462 U.S. at 434.
124. Id. at 434, 438-39.
125. Id. at 434. The Roe decision had divided the abortion issue into three definite

time frames. The Akron standard restricted state regulation during a particular time
frame even further than Roe did. See supra text at notes 34-45.

126. Akron, 462 U.S. at 435-38.
127. Id. at 439-40. It is curious that the Akron City Council passed this ordinance

in light of the Bellotti decision. The ordinance failed to provide an alternate procedure
for acquiring an abortion to those minors under the age of 15. Such a blanket prohibi-
tion was expressly prohibited in Bellotti I and I. Id.

128. Id. at 444. Subsection (3) of the ordinance required the physician to tell the
patient that "the unborn child is a human life from the moment of conception." The
doctor's description of the unborn was to include "appearance, mobility, tactile sensi-
tivity, including pain, perception or response, brain and heart function, the presence of
internal organs and ... external members." Id. at 444 n.34.

129. Id. at 444. The woman was also to be informed that "abortion is a major surgi-
cal procedure" and that numerous physical and psychological complications may occur
as a result. Id. at 444-45.
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horribles.' 30 This requirement also intruded upon the physician's
discretion.' 3 i Regardless of whether the information was relevant to
the individual patient, the physician was required to recite the "lit-
any of information," and was thus overly broad.' 32

In addition, the Court held that the statute, which required that
only the physician could provide the abortion information, was too
restrictive in that other qualified individuals could not provide infor-
mation to the patient. 3 3 Justice Powell stated that "the critical fac-
tor is whether [the woman] obtains the necessary information and
counseling from a qualified person, not the identity of the person
from whom she obtains it."'1 34 Similarly, the twenty-four-hour wait-
ing period between receiving the information and the signing of
the consent form was viewed by the Court as "arbitrary and
inflexible."1

3 5

While the majority in Akron based its opinion on the evolution
of the principles governing abortion cases since Roe, Justice
O'Connor, dissenting, analyzed the effect of that evolution on the Roe
decision.' 36 Roe had established "bright lines" separating permissible
from impermissible state regulation, where the state's interest was

130. Id. at 445. Fetal description requirements have consistently been struck down
because of their inflammatory impact. See Planned Parenthood League of Massachu-
setts v. Bellotti, 641 F.2d 1006, 1021-22 (1st Cir. 1981) (stating that the consent form
was to include "a description of the stage of development of the unborn child.");
Planned Parenthood Ass'n. of Kansas City v. Ashcroft, 655 F.2d 848, 868 (8th Cir.
1981), oqffd and rev'd sub nom. Akron v. Akron Center for Reproductive Health, Inc.,
462 U.S. 416, 444 (1983) (stating that the woman was to be given information concern-
ing "anatomical characteristics."); Charles v. Carey, 627 F.2d 772, 784 (7th Cir. 1980),
affd and rev'd sub nom. Charles v. Daley, 749 F.2d 452 (7th Cir. 1984), appeal dis-
missed, 106 S. Ct. 1697 (1986) (stating that the woman was to be told the probable ges-
tational age of the fetus and that she was to view materials describing the probable
physiological and anatomical features of the fetus and the "possibility of 'organic pain'
to the fetus"); Women's Medical Center of Providence, Inc. v. Roberts, 530 F. Supp.
1136, 1152-54 (D.R.I. 1982) (stating that a woman was to be provided with information
describing the gestational age at which an abortion may be performed).

131. Akron, 462 U.S. at 445. The ordinance placed the physician in the "undesired
and uncomfortable straitjacket" of Daforth. Planned Parenthood of Central Missouri
v. Danforth, 428 U.S. 52, 67 n.8 (1976).

132. Akron, 462 U.S. at 445. Even if a particular risk is not applicable to a specific
patient the doctor must nonetheless warn her of it. Id. at 478.

133. Id. at 448. The Court stated that "[a]bortion counselors may be highly skilled
physicians as well as trained, sympathetic individuals working under appropriate su-
pervision." Id. at 449 n.41 (citation omitted). The abortion counselor's training must
initially include the subjects of "sexual and reproductive health; abortion technology;
contraceptive technology; short-term counseling skills; community resources and refer-
rals; informed consent; agency policies and practices." Id.

134. Id. at 448.
135. Id. at 450. The district court found that the waiting period would increase the

cost of an abortion because the woman would be required to make at least two trips to
the doctor's office. Id.

136. Id. at 452-75 (O'Connor, J., dissenting),
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compelling within the trimester framework.137 The Court had re-
peatedly emphasized that the framework was inextricably tied to
medicine and the state of medical technology. 138 Beyond the first tri-
mester, the state was to be allowed to regulate for reasons of mater-
nal health.139 However, in Akron, the majority noted that medical
advancement had increased the safety of abortion procedures in the
second trimester.140 In order to adapt to this new development, the
Akron Court adopted new rules which decreased the state's interest
in protecting the mother's health in the second trimester.141 The
other "bright line" past which the state could permissibly regulate
with regard to potential life was the point of viability.142 Justice
O'Connor noted, however, that just as technology had moved forward
the point at which the state could regulate for reasons of maternal
health, neonatal medicine had moved the point of viability backward
toward conception.' 43 Thus, Justice O'Connor concluded that the
"bright lines" of Roe had "blurred" and that the Roe framework is
"clearly on a collision course with itself.' 44

In Planned Parenthood Association v. Ashcroft,145 a Missouri
statute contained a hospitalization provision similar to the ordinance
in Akron, which required hospitalization for abortion procedures

137. Id. at 455 (O'Connor, J., dissenting). It is interesting to note that these lines
are not really so certain. The majority stated:

An average pregnancy lasts approximately 38 weeks from the time of concep-
tion or, as more commonly measured, 40 weeks from the beginning of the wo-
man's last menstrual period. Under both methods there may be more than a
2-week deviation either way. Because of the approximate nature of these mea-
surements, there is no certain method of delineating "trimesters." Fre-
quently, the first trimester is estimated as 12 weeks following conception, or
14 weeks following the last menstrual period.

Id. at 431 n.15.
138. Id. at 458 (O'Connor, J., dissenting). Specific examples include the Court's

deference to a physician's judgment and the flexibility of viability, as "[v]iability is 'a
matter of medical judgment, skill, and technical ability, and we preserved [in Roe] the
flexibility of the term.' " Colautti, 439 U.S. at 388. Also, the Court stated that in the
abortion decision, "Roe stressed repeatedly the central role of the physician." Id. at
387.

139. Roe, 410 U.S. at 164-65. See also notes 41-43 and accompanying text (discussing
the maternal health interest which arises after the first trimester).

140. Akron, 462 U.S. at 429 n.ll. These new advancements allegedly made abor-
tions in the second trimester safer than childbirth. Id.

141. See supra notes 124-26 and accompanying text.
142. Akron, 462 U.S. at 456-57 (O'Connor, J., dissenting).
143. Id.
144. Id. at 455 (O'Connor, J., dissenting). Repeatedly admitting that viability is in-

extricably linked to the state of medical technology and preserving the flexibility, it
would seem improbable that the Court would wish to ignore recent medical advances
in the area of embryology and neonatal care and adjust its position accordingly. How-
ever, the majority in Akron ignored these advances and did not adjust the position of
viability. Id.

145. 462 U.S. 476 (1983).
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performed after the first twelve weeks of pregnancy. 146 In other pro-
visions, a pathological report was required after each abortion, 14 7 a
second physician was required to be in attendance if a fetus is deter-
mined to be viable,148 and parental consent or consent from the juve-
nile court was required in order for a minor to undergo an
abortion.149 Following Akron's lead, the Court approached the re-
view of the hospitalization requirement by analyzing the statutory
definition of "hospital."'150 Through interpretation of another Mis-
souri statute, the Court found that "hospital" meant "general, acute-
care facilities,"''1 Thus, consistent with its holding in Akron, the
Court invalidated the hospitalization requirement, finding it too re-
strictive.15 2 The other provisions, however, were all found by the
Court to be constitutional. 153 The pathology report requirement was
"reasonably related to generally accepted medical standards and 'fur-

ther[ed] important health-related state concerns'" at a small cost.15 4

The second physician requirement was upheld because it avoided
the "impermissible trade-off" which the Colautti Court feared would
occur because of the unavoidable conflict a physician faces between
the mother and the fetus.'5 5 Having two doctors present ensured
that the interests of both mother and fetus would be served by an in-
dependent physician. 156 However, the Ashcroft Court did note that
an exception to this requirement would be necessary in the event of a
delay in the arrival of a second physician which would endanger the
health of the mother. 15 7 The parental consent/judicial order provi-

146. Id. at 478. See Mo. REV. STAT. § 188.025 (1983).
147. Ashcroft, 462 U.S. at 478. See Mo. REV. STAT. § 188.047 (Supp. 1987).
148. Ashcroft, 462 U.S. at 478-79. See Mo. REV. STAT. § 188.030.3 (1983).
149. Ashcroft, 462 U.S. at 479. See Mo. REV. STAT. § 188.028 (Supp. 1987).
150. Ashcroft, 462 U.S. at 481-82.
151. Id. at 481-82 n.6. Missouri did not define "hospital" in its abortion statutes.

The Court looked at Missouri's hospital licensing laws and determined that the state
intended the common meaning of the word hospital, which is "a general, acute-care
facility." Id. See Mo. REV. STAT. § 197.020.2-.200(1) (1978). Cf. MO. REV. STAT.
§ 188.015(2) (Supp. 1987) (defining an "abortion facility" as a "clinic, physician's office,
or any other place or facility in which abortions are performed other than a hospital.").

152. Ashcroft, 462 U.S. at 481-82. See also supra notes 121-26 and accompanying
text (discussing the invalidation of the Akron hospitalization requirement).

153. Ashcroft, 426 U.S. at 494.
154. Id. at 487. The Court stated: "A pathological examination is designed to assist

in the detection of fatal ectopic pregnancies, hydatidiform moles or other precancerous
growths, and a variety of other problems that can be discovered only through a patho-
logical examination." Id. at 487 n.10. These reports serve state interests in that they
"provide a statistical basis for studying [these] complications." Id. at 488.

155. Id. at 485.
156. Id. The Court noted that "[b]y giving immediate medical attention to a fetus

that is delivered alive, the second physician will assure that the state's interests are
protected more fully than the first physician alone would be able to do." Id.

157. Id. at 485 n.8. The Court implied the exception from the language of section
188.030.3 of the Missouri Revised Statutes which requires two doctors to be present
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sion was upheld because it provided an alternative to the minor to
petition the court and was consistent with established legal standards
developed in Bellotti. 5 8

The requirement that a second trimester abortion be performed
in a hospital came under attack again in Simopoulos v. Virginia5 9 as
a result of the prosecution of a physician.160 The physician had given
an injection of saline solution to a seventeen-year-old minor at his
unlicensed clinic. 16 1 After leaving the clinic, she proceeded to a
motel where, forty-eight hours later, alone, she aborted the five-
month-old fetus in the bathroom. 16 2 Police found the fetus, and the
physician was indicted and convicted for unlawfully performing an
abortion outside of a licensed hospital during the second trimester of
pregnancy. 63 The Court, by distinguishing the Virginia statutes at
issue from those challenged in Akron and Ashcroft, found that the
Akron and Ashcroft decisions were not controlling.164 Since Virginia
did not require all second trimester abortions to be performed in
"full-service hospitals," but permitted the procedure to be performed
at licensed abortion clinics, the statute did not impermissibly place an
obstacle before a woman who sought an abortion. 165 The Virginia
statutes were found by the Court to be compatible with generally ac-
cepted medical practices which guide outpatient second trimester
abortions. 166 Thus, the Simopoulos Court upheld the state regulation
as a legitimate exercise of Virginia's sovereign power which protected
a compelling state interest. 16 7

In summarizing the evolutionary path established by all the
background cases, an important point should be noted. Roe estab-
lished a balance between the privacy right of the woman to an abor-
tion and a state's right to protect its compelling interests.168 This

"provided that it does not pose an increased risk to the life or health of the woman."
Id. See Mo. REV. STAT. § 188.030.3 (1983).

158. Ashcroft, 462 U.S. at 490.
159. 462 U.S. 506 (1983).
160. Id. at 509. The indictment alleges that the physician violated section 18.2-71 of

the Virginia Code, which is a class four felony. Id. at 509 n.2.
161. Id. at 508.
162. Id. at 509.
163. Id.
164. Id. at 510-11.
165. Id. at 512-15. The chief obstacle of such a requirement would be cost. Indi-

gent women would find it difficult, if not impossible, to pay for an abortion. In effect,
her right would be "chilled" by the imposition of an economic barrier. Akron, 462 U.S.
at 435 n.20.

166. Simopoulos, 462 U.S. at 517. The Court in Akron found that some abortion
procedures in the second trimester could be safely performed in "appropriate non-hos-
pital facilities." Akron, 462 U.S. at 436.

167. Simopoulos, 462 U.S. at 519.
168. Roe, 410 U.S. at 164-65.
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balance has been carefully maintained and readjusted when neces-
sary. Just as the Court has refused to allow regulations that chill the
woman's ability to exercise her right, it has also refused to overturn
regulations that are a valid protection of the state's compelling inter-
ests, even though these regulations may prevent an abortion. 169

FACTS AND HOLDING

The Abortion Control Act of 1982 ("Act") is Pennsylvania's most
recent attempt at enacting legislation that regulates the abortion pro-
cedure.170 Sections 3205 and 3208 of the Act outlined the method for
securing "informed consent.' 171 Seven different classes of informa-
tion must be presented to the woman by her physician twenty-four
hours before she gives her consent to an abortion procedure. 172 The
reporting and record-keeping requirements of 3214(a) and (h) man-
dated that certain information be supplied concerning the woman
and her physician.1 73 Section 3211(a) required that after the first tri-
mester "the physician ... report the basis for his determination 'that

the child is not viable.' 174

Sections 3210(b) and 3210(c) dealt with the post-viability activity
of the physician.'7 5 The former called for a specific standard of care
in the post-viability situation to "preserve the life and health of any
unborn child intended to be born and not aborted.' 76 The physician
was to employ the abortion method most likely to abort the fetus

169. See supra notes 33-45; 67-69; 83-86; 109; 165-67 and accompanying text.
170. Thornburgh v. American College of Obstetricians & Gynecologists, 106 S. Ct.

2169, 2173 (1986). The Court stated that "[t]he 1982 Act was not the Commonwealth's
first attempt at abortion legislation." Id. See also Colautti v. Franklin, 439 U.S. 379,
381-86 (1978) (regarding previous attempts by Pennsylvania at the regulation of
abortion).

171. Thornburgh, 106 S. Ct. at 2178.
172. Id. at 2178-79. Five of the seven pieces of information are to be presented to

the woman by her physician:
(a) the name of the physician who will perform the abortion, (b) the "fact
that there may be detrimental physical and psychological effects which are
not accurately foreseeable," (c) the "particular medical risks associated with
the particular abortion procedure to be employed," (d) probable gestational
age, and (e) the "medical risks associated with carrying her child to term."

Id. at 2178 (quoting sections 3205 and 3208 of the Akron ordinance). The last two cate-
gories included: "(f) the 'fact that medical assistance benefits may be available for pre-
natal care, childbirth and neonatal care,' and (g) the 'fact that the father is liable to
assist' in the child's support 'even in instances where the father has offered to pay for
the abortion.' " Id. at 2179 (quoting subsections 3205(a)(1)-(2) of the Akron ordinance).
Printed materials are also available for her to review if she chooses to review them.
Id. The twenty-four-hour waiting period was the only requirement that the district
court held invalid. Id. at 2173 n.1.

173. Thornburgh, 106 S. Ct. at 2181.
174. Id. at 2131.
175. Id. at 2182.
176. Id. at 2182 n.13.
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alive unless such a method would present a "significantly greater
medical risk" to the mother. 177 The latter provision required that a
second physician be present in post-viability situations to "take con-
trol of the child ... during the abortion procedure."'178

This Act was the subject of litigation in Thornburgh v. American
College of Obstetricians and Gynecologists.179 Initially, the constitu-
tionality of the entire Act was under attack.'80 The United States
District Court for the Eastern District of Pennsylvania found the Act
constitutional as a whole with the exception of the twenty-four-hour
waiting period in section 3205.181 The standard of review that the dis-
trict court applied in assessing the degree of the state's interference
asked whether there was a "legally significant burden" imposed on
the woman's right to abortion.'8 2 The waiting period could have cre-
ated a greater delay simply because of the nature of medical clin-
ics.18 3  Also, the requirement would increase the cost of the
procedure because of the need to finance two visits to the physi-
cian.18 4 From a fundamental standpoint, this delay was "contrary to
the best medical interests of the women seeking abortions."' 8 5 As
such, it was a "legally significant burden" that was an obstacle in the
path toward seeking an abortion. 186

The plaintiffs immediately filed a notice of appeal, and Penn-
sylvania cross-appealed as to the twenty-four-hour waiting period.18 7

177. Id. at 2183.
178. Id. at 2183 n.15.
179. 106 S. Ct. 2169 (1986).
180. Id. at 2174. The plaintiffs in this action, The American College of Obstetri-

cians and Gynecologists, Pennsylvania Section; certain physicians; clergymen; abortion
counselors and providers from Pennsylvania; and an individual who purchased insur-
ance extending to abortions, challenged the constitutional validity of the Act and, pur-
suant to 42 U.S.C. § 1983, sought declaratory and injunctive relief. The complaint
named as defendants Richard Thornburgh, the Governor of the Commonwealth, other
Commonwealth officials, and the District Attorney for Montgomery County, Penn-
sylvania. The plaintiffs also filed a motion for a preliminary injunction. The parties
then submitted a "stipulation of uncontested fact" for decision. Id.

181. Id. at 2173 n.1. The district court's finding foreshadowed the Supreme Court's
holding in Akron. See supra note 136 and accompanying text.

182. Thornburgh v. American College of Obstetricians & Gynecologists, 552 F.
Supp. 791, 797 (E.D. Pa. 1982), remanded, 737 F.2d 283 (3d Cir. 1984), affd, 106 S. Ct.
2169 (1986). The district court relied on the Supreme Court's decision in Maher v. Roe,
432 U.S. 464, 473 (1977) to construct its standard of review. Thornburgh, 552 F. Supp.
at 796-97.

183. Id. It is often difficult for a clinic to give an appointment date within one
week of the first visit because of the nature of scheduling that is prevalent in the med-
ical industry. Id. at 797.

184. Id. This regulation could have increased the cost of an abortion by 25%, a sig-
nificant increase for low-income and indigent mothers. Id.

185. Id.
186. Id.
187. Thornburgh, 106 S. Ct. at 2174.
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The Third Circuit Court of Appeals enjoined enforcement of the Act
pending appeal, and after briefing and argument, withheld judgment
pending the Supreme Court's decisions in Akron, Ashcroft, and Simo-
poulos.1 8 8 After the Court released opinions on these cases, the
Third Circuit, after reargument, found several provisions of the Act
facially unconstitutional.18 9 The appellant's petition for rehearing en
banc was denied.190 However, the Supreme Court, treating the appel-
lant's jurisdictional statement as a petition for certiorari, granted that
request.1 91 The Supreme Court, closely divided on the issue of abor-
tion since the Roe decision, once again evidenced the split by the
Thornburgh Court's 5-4 conclusion.1 92

Justice Blackmun, writing for the majority, affirmed not only
the Third Circuit's ruling, but also took the opportunity to once again
reaffirm Roe v. Wade.193 The Court proceeded to analyze the Act in
question, focusing primarily on the procedural aspects of each of the
Act's six provisions.194

The Thornburgh Court held the informational requirements con-
tained in sections 3205 and 3208 unconstitutional for two reasons.195

First, the purpose behind the supplying of the information was to in-
fluence, not inform, the abortion decision.196 The Court noted that
the informational requirements were "nothing less than an outright
attempt to wedge the Commonwealth's message discouraging abor-
tion into the privacy of the informed-consent dialogue between the
woman and her physician. '197 Second, the physician's discretion was
intruded upon when forced like "an agent of the state" to recite the

188. Id. at 2175. These cases had been argued and were under submission to the
United States Supreme Court. Id.

189. Id.
190. Id. However, four judges did vote to grant the rehearing en banc. Id.
191. Id. This case had a very shaky procedural path to the Court. Normally, the

principle of finality requires that a final order must be issued before the Court can
have appellate jurisdiction. The decision of the Third Circuit did not meet the criteria
of a final decision. Id.

192. Id. at 2173.
193. Id. at 2178.
194. Id. at 2177-85.
195. Id. at 2179. The informational requirements in Akron were held invalid for

two "equally decisive reasons." Id. The informational requirement seemed "designed
not to inform ...but rather to persuade [the woman] to withhold [consent] alto-
gether." Id. Also, the information had to be given regardless "of the particular needs
of the patient." Id. The Thornburgh decision solidly followed the Akron precedent.
Id.

196. See supra note 195.
197. Thornburgh, 106 S. Ct. at 2179. The Court held that the description of fetal

characteristics "was not medical information.., relevant to the woman's decision." Id.
The Court also noted that following Akron, such fetal-description requirements have
consistently been held invalid due to "their inflammatory impact." Id. at 2179-80 n.10.
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information to the patient regardless of its relevancy. 198 The Court
concluded that "Pennsylvania . . . 'has gone far beyond merely
describing the general subject matter to informed consent.' "199

The majority also found the purpose of the reporting require-
ments in sections 3214(a) and (b) to be solely for identification rather
than for the permissible purpose of furthering health-related state
interests.20 0 This conclusion was supported by the broad scope of the
information requested and the unrestricted availability of that infor-
mation to the public not only for review but also for copying.201 The
Court noted that "[t]he decision to terminate a pregnancy is an in-
tensely private one that must be protected in a way that assures
anonymity.)

20 2

Incorporated within the general reporting requirements, section
3211(a)'s reporting requirement failed for the same reasons.20 3 Jus-
tice Blackmun noted that the post-viability standard of care require-
ment in section 3210(b) placed the physician in the undesirable
position of making a "trade-off" between the woman's health and fe-
tal survival.20 4 The choice of the word "significantly" to describe the
risk the woman may have to undergo would place an increased and
unacceptable medical risk upon the mother.20 5

The Court noted that in order for a second physician require-
ment to be upheld as presented by section 3210(c), the statute would
have to include a medical emergency exception for situations where
the health of the mother would be endangered by a delay in the arri-
val of the second physician. 20 6 The majority concluded that the
Pennsylvania legislature not only failed to provide such an exception,

198. Id. at 2179. The Court went so far as to condemn this approach as "state
medicine imposed on the woman." Id. at 2180.

199. Id. (quoting Akron, 462 U.S. at 445).
200. Thornburgh, 106 S. Ct. at 2182.
201. Id. at 2181. The Thornburgh Court distinguished Pennsylvania's reporting re-

quirement from the acceptable version in Dakfo'rth by saying that Pennsylvania re-
quired "information as to method of payment, as to the woman's personal history, and
as to the bases for medical judgments." Id.

202. Id. at 2181. The Court concluded that "[a] woman and her physician [would]
necessarily be more reluctant to choose an abortion if there exists a possibility that her
decision and her identity will become known publicly." Id. at 2182.

203. Id. at 2181.
204. Id. at 2183. Such a "trade-off" was held to be impermissible in Colautti. Id.

See supra notes 82-84 and accompanying text.
205. Thornburgh, 106 S. Ct. at 2183. The district court had interpreted the legisla-

ture's use of the word significantly within the phrase "significantly greater medical
risk" to mean only a "meaningful increased" risk. Thornburgh, 552 F. Supp. at 806-07.
The Court, however, agreed with the Third Circuit that the word "significantly" was
"patently not surplusage" and required a woman "to bear increased medical risk in or-
der to save her viable fetus." Thornburgh, 106 S. Ct. at 2183.

206. Id. at 2184. See Ashcroft, 462 U.S. at 485 n.8.
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but that it intentionally left one out.
2 0 7 In holding that words of

medical necessity are not necessarily words of medical emergency,
the Court found that the distinction left the potential exception in-
sufficient to provide a doctor with a defense to possible criminal
prosecution.

208

Chief Justice Burger and Justices White and O'Connor authored
three separate dissenting opinions.20 9 These opinions not only ad-
dressed and attacked the arguments of the majority, but also assailed
the continued validity of Thornburgh's predecessor, Roe v. Wade.210

Justice White called for an overruling of Roe,2 11 viewing two
premises as essential to support the Court's decision in Roe: (1) that
a woman's right to terminate her pregnancy is a fundamental right,
and (2) the concept of "viability," which implies the existence of both
viable and non-viable fetuses.21 2 Justice White maintained that both
of these premises are without constitutional support and therefore
cannot support the structure of Roe.213 The Thornburgh Court erred,
according to Justice White, in "carrying forward the difficult and
continuing venture in substantive due process," imposing its "ex-
traconstitutional value preferences" on the people. 214 Justice White
noted that the principle of stare decisis did not require adherence to
the Court's decision in Roe, and historically cases have been over-
ruled when their fundamental premises are not "found in the Consti-
tution" or depart from a "proper understanding of the
Constitution.

'21 5

207. Thornburgh, 106 S. Ct. at 2184. The Court found that section 3210(a) provided
a defense to a physician who concluded in good faith that a fetus was non-viable or
that the abortion was necessary to preserve the mother's life or health. The majority
concluded that this defense did not apply to the second physician requirement and con-
tained no words of emergency. However, other sections of the Act did provide medi-
cal-emergency provisions. Id.

208. Id.
209. Id. at 2190-92 (Burger, C.J., dissenting); id. at 2192-2206 (White, J., dissenting);

id. at 2206-16 (O'Connor, J., dissenting).
210. 410 U.S. 113. See infra notes 211-21 and accompanying text.
211. Thornburgh, 106 S. Ct. at 2193, 2198 (White, J., dissenting). Justice White

noted that the Court "has not hesitated to overrule decisions, or even whole lines of
cases, where experience, scholarship and reflection demonstrated that their fundamen-
tal premises were not to be found in the Constitution." Id. at 2193 (White, J.,
dissenting).

212. Id. at 2197 (White, J., dissenting).
213. Id. at 2193 (White, J., dissenting). Justice White noted that "[a] reader of the

Constitution might be surprised to find... [that] the text.., contains no references to
abortion, nor, indeed, to pregnancy or reproduction generally." Id.

214. Id. at 2196 (White, J., dissenting). "Whether [this approach] can . . .prevent
'judges from roaming at large in the constitutional field' is debatable." Id. at 2195 (cit-
ing Griswold v. Connecticut, 381 U.S. 479, 502 (1965)).

215. Id. at 2193 (O'Connor, J., dissenting) (citing Garcia v. San Antonio Metropoli-
tan Transit Authority, 105 S. Ct. 1005, 1021 (1985); Glidden Co. v. Zdanok, 370 U.S. 530,
543 (1962)).
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In her dissent, Justice O'Connor cited her extensive discussion of
Roe in the Akron dissent as being dispositive of the issues raised in
Thornburgh.216 Justice O'Connor also found that the proper stan-
dard of review to be applied in the abortion context is the "unduly
burdensome test. '217 In summary, Justice O'Connor concluded that
"today's decision makes bad constitutional law and bad procedural
law.,,

218

In a notable switch of allegiance, Chief Justice Burger, originally
a member of the Roe majority, not only refused to join the majority
in Thornburgh, but penned a dissent calling for a reexamination of
Roe.21 9 Chief Justice Burger contended that cases subsequent to Roe,
including Thornburgh, have gradually "departed from the limitations
expressed in Roe," paying mere lip service to the state's interest.2 20

What began as a qualified right to abortion, Chief Justice Burger con-
cluded, now approaches abortion "on demand."221

ANALYSIS

Thornburgh v. American College of Obstetricians and Gynecolo-
gists222 is the latest in a long line of cases since Roe v. Wade.223 Roe
recognized two interests in the abortion context.224 First, the Roe
Court established the right of the pregnant woman to privately make
a decision regarding the continuation of her pregnancy.225 Essen-
tially a negative freedom, that right is not absolute and is qualified by
the second interest, that of the state in the positive protection of

216. Id. at 2206 (O'Connor, J., dissenting). Justice O'Connor took exception with
the procedural path of this case. The issue before the district court was a motion for a
preliminary injunction, which was denied. The Third Circuit's review should have
been limited to whether the district court abused its discretion. As such, the Court's
review should have limited itself to that issue, and should have avoided reviewing the
case on the merits, as no final order was ever issued by the district court. Id. at 2209
(O'Connor, J., dissenting). See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579,
584 (1952).

217. Id. at 2214 (O'Connor, J., dissenting). Justice O'Connor stated that strict scru-
tiny is only appropriate when the state "has imposed an undue burden on the abortion
decision." Id.

218. Id. at 2216 (O'Connor, J., dissenting).
219. Id. at 2192 (Burger, C.J., dissenting). The Chief Justice had joined the Roe

majority in an attempt to avoid "abortion on demand" and a further erosioning of the
principles of federalism. Id. at 2190-91. See infra text at note 221.

220. Tharnburgh, 106 S. Ct. at 2190 (Burger, C.J., dissenting). The Chief Justice
stated: "I regretfully conclude that some of the concerns of the dissenting Justices in
Roe, as well as concerns I expressed in my separate opinion, have now been realized."
Id. at 2191 (Burger, C.J., dissenting).

221. Id.
222. 106 S. Ct. 2169 (1986).
223. See supra notes 51-169 and accompanying text.
224. See supra note 31 and accompanying text.
225. Roe, 410 U.S. at 154.
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life.226 The Roe Court characterized the state's interest as one which
protected "maternal health" and "potential life."2 27 As a logical ex-
tension, subsequent case history has recognized the prerogative of the
state to adopt, through legislation, a positive policy choice preferring
childbirth to abortion, provided that the policy chosen does not intim-
idate women into continuing pregnancies. 228 Regardless of the state's
interest in protecting the mother, the woman's interest and the
state's interest often conflict.2 29 Thus, the challenge to a state's legis-
lature is to strike a balance between the two often competing inter-
ests within the "bright lines" established as limitations by Roe.230

Guided by Roe, and by attempts at regulation by various states, in-
cluding its own previous attempts, 23' Pennsylvania tried to formulate
what the Court's precedents led it to believe would be valid
legislation.

232

Danforth and Akron had provided legislators with examples of
permissible and impermissible consent and information require-
ments. 233 The Danforth Court held that the written consent of the
woman to the abortion procedure could be required by a state due to
the serious nature and irrevocable consequences of that decision.234

Abortion, like any other surgical procedure, should be the result of
an informed choice, thus the phrase "informed consent" entered into
the abortion lexicon. 23 5 The Court noted in Akron that two factors
enter into the consideration of whether a state's consent and infor-
mational requirements are permissible: (1) the scope of the informa-
tion given to the woman, and (2) the importance of granting the
physician discretion in determining what information should be given

226. Thornburgh, 106 S. Ct. at 2198. The decision is based "not on the notion that
abortion is a good in itself, but only on the notion that the legitimate goals that may be
served by state coercion of private choices regarding abortion are, at least in certain
circumstances, outweighed by the damage to the individual autonomy and privacy such
coercion entails." Id.

227. See supra notes 35-36 and accompanying text.
228. Thornburgh, 106 S. Ct. at 2178. The state is not free "under the guise of [com-

pelling state interests] to defer a woman from making a decision that .. .is hers to
make." Id. Cf. id. at 2191 n.* (Burger, C.J., dissenting) (stating that "[t]o the contrary,
state action 'encouraging childbirth . . .' is 'rationally related to the legitimate govern-
mental interest of protecting potential life.' ") Id. (quoting Harris v. McRae, 448 U.S.
297, 325 (1980)).

229. See supra note 32 and accompanying text.
230. Roe, 410 U.S. at 154.
231. See Colautti v. Franklin, 439 U.S. 379, 385 (1979).
232. The Court stated that "the legislature's past failure to predict the evolution of

the right first recognized in Roe v. Wade is understandable and is in itself no ground
for condemnation." Thornburgh, 106 S. Ct. at 2198 (White, J., dissenting).

233. See supra notes 61-62, 129-32 and accompanying text.
234. See supra notes 61-62 and accompanying text. See also Danforth, 428 U.S. at

67 (discussing the Court's rationale behind the informed consent requirement).
235. See supra notes 61-62, 129-132 and accompanying text.
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to the patient.236 The Akron Court also stated in general terms that
the information should not go "beyond merely describing the general
subject matter relevant to informed consent. '23 7 In its attempt to en-
sure informed consent, Pennsylvania presented information to the
woman via her physician and printed materials. 23 8 In Thornburgh,
the Court held, as it had in Akron, that because the information
tended to influence the woman's decision rather than to neutrally
provide her with information, the provisions were invalid.239 How-
ever, as the dissent noted in Thornburgh, it would seem that "the
greater the likelihood that particular information will influence [the
patient's] decision, the more essential the information arguably be-
comes for securing her informed consent. '240

Moreover, the Thornburgh decision's attempt to limit the type of
information given to the woman concerning her abortion and its ef-
fect on her health seems inconsistent with previous Court decisions
concerning the definition of "health." In Doe, the Court stated that
"health" includes both psychological and physical fitness.241 There-
fore, the requirements of section 3205(a)(i)-(iii), that the woman be
informed by her physician of "detrimental physical and psychological
effects," seem to fall within the Court's own understanding of the
term "health. '242 The Thornburgh Court purported to see Akron's
"parade of horribles" in the Pennsylvania informational require-
ments; yet the information, unlike that in Akron, was all verifiable
and medically pertinent, not speculative. 243 It is notable that the in-
formation contained in the printed materials would be seen and re-
viewed by the woman only if she so chose.2 44

The ostensible objective of Roe is maximizing choice, not the
number of abortions.2 45 Information should enhance that freedom.246

In offering the woman information and alternatives to the abortion
decision, the state is broadening the decisional basis and also

236. Akron, 462 U.S. at 444-45.
237. Id at 445.
238. Thornburgh, 106 S. Ct. at 2178-79.
239. Id. at 2179-80.
240. Id. at 2200 (White, J., dissenting) (citing Appleton, Doctors, Patients and the

Constitution, 63 WASH. U.L.Q. 183, 211 (1985)).
241. Doe v. Bolton, 410 U.S. 179, 192 (1973).
242. Thornburgh, 106 S. Ct. at 2199-2200 (White, J., dissenting). "One searches the

majority's opinion in vain for a convincing reason why the apparently laudable policy
of promoting informed consent becomes unconstitutional when the subject is abor-
tion." Id. at 2199 (White, J., dissenting).

243. Compare Akron, 462 U.S. at 445 (detailing information that the City of Akron
was required to disclose) with Thornburgh, 106 S. Ct. at 2178-81 (discussing why the
Pennsylvania statute did not pass the Akron standard).

244. Thornburgh, 106 S. Ct. at 2215 (O'Connor, J., dissenting).
245. Id. at 2200 (White, J., dissenting).
246. Id. at 2199 (White, J., dissenting).
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furthering its legitimate policy of encouraging childbirth. 247 The
Thornburgh Court narrowed the scope of information available to the
woman and constricted her freedom of choice. After Thornburgh, it
will be difficult for a state to determine what, if any, information is
allowable. As a result, a woman's consent may no longer be in-
formed, as the Court had required in Danforth.248

The Court had upheld reporting and record-keeping require-
ments in both Danforth and Ashcroft, after concluding that they fur-
thered "health-related state concerns" and that their purpose,
statistical in nature, was to advance the state of medical knowl-
edge. 2 4 9 Precedent and apparent similarity aside, the Court in Thorn-
burgh refused to uphold Pennsylvania's reporting and record-keeping
requirements.250 The Court concluded that identification was the
purpose of these provisions, despite the express confidentiality re-
quirement in section 3214(c). 251 Moreover, it was unlikely that a wo-
man could be identified by information required in 3214(c), such as
"age, race, marital status and political subdivision," along with cer-
tain other medical aspects of the abortion.25 2

VIABILITY

The Roe Court held that after a fetus was found to be viable, the
state could prohibit the abortion procedure unless it was necessary to
preserve the life or health of the mother.253 Therefore, viability was
one of the bright lines drawn by Roe. Although perhaps different in
every case, a determination of viability or nonviability is necessary to
give "life" to the framework of Roe. An attempt by the state to
pinpoint with some certainty the existence of viability in a particular
case is certainly legitimate to guide both individual and state action.
Within Roe's standards, particularly in light of the framework's elu-
sive nature, the Thornburgh Court's holding ignored Roe and made
the exception the rule.254

Two of Pennsylvania's provisions dealt specifically with the post-
viability issue. In order to protect a viable fetus, a specific standard
of care was required of the physician, namely one that can protect
the fetus without endangering the life of the mother.255 The

247. Danforth, 428 U.S. at 67.
248. Id. at 67.
249. See supra notes 67-69, 153-54 and accompanying text.
250. Thornburgh, 106 S. Ct. at 2182.
251. Id.
252. Id. at 2181.
253. Roe, 410 U.S. at 164-65.
254. Thornburgh, 106 S. Ct. at 2204.
255. See supra notes 175-78 and accompanying text.
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standard of care required in Danforth was found invalid by the Court
because it failed to adequately limit its application to the viable fe-
tus.25 6 However, Pennsylvania's provision was limited and the viabil-
ity determination in section 3211(a) would have seemed to help this
limitation. Although limited to viability situations, the Court found
that, as in Colautti, the standard of care required a "trade-off" be-
tween the woman's health and that of the fetus.257 In order to arrive
at a similar conclusion, the Thornburgh Court engaged in "linguistic
nitpicking.' '25 8 The Court interpreted the word "significantly" to
modify the risk a mother would be compelled to face in the event her
fetus was found to be viable.259 If the Court had meant what it said
in Roe regarding the state's interest at this point, some amount of
risk to the woman would be justified, since the state's interest in
maintaining the health of the fetus is compelling.260 In actuality, the
Thornburgh majority not only goes beyond Colautti's impermissible
"trade-off" command but finds any trade-off impermissible.26 1 This
holding of the Thornburgh Court is not only inconsistent with Co-
lautti, but it directly contradicts the very foundation of the Roe
framework.

262

In Ashcroft, the Court allowed a second physician requirement in
the post-viability situation as long as it included a medical emergency
exception in the event that the delay of the arrival of the second phy-
sician would endanger the health of the mother.263 In Ashcroft, as in
Thornburgh, no express exception existed.264 Oddly enough, the
Court chose to find an exception implicit in the statutory language at
issue in Ashcroft sufficient to uphold the provision; yet in Thorn-
burgh, where language of medical necessity rather than medical
emergency is used, the Court seems to strain to avoid making a simi-
lar interpretation.

265

256. See supra note 70 and accompanying text.
257. Thornburgh, 106 S. Ct. at 2183.
258. Id. at 2203 (White, J., dissenting).
259. See supra note 205.
260. See supra notes 155-57 and accompany text. Although there was no express

medical emergency exception in the statute, the Ashcroft Court implied an exception
through the interpretation of the statute at issue. Ashcroft, 462 U.S. at 485 n.8. Also,
the Roe decision is written in terms of "endangering the mother's life" as an impermis-
sible activity by the state. Does this mean that the woman's life must be materially
threatened, actually threatened, or just barely threatened? Justice White claims that
the majority's decision in effect says that the state, even with a compelling interest,
"cannot justify any regulation that imposes a quantifiable . . . risk" to the woman.
Thornburgh, 106 S. Ct. at 2203 (White, J., dissenting).

261. Thornburgh, 106 S. Ct. at 2203-4.
262. See supra note 157 and accompanying text.
263. Ashcroft, 462 U.S. at 485 n.8.
264. See supra note 261.
265. Thornburgh, 106 S. Ct. at 2182-83.
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Ashcroft should have been directly dispositive of the parental
consent and notice issues in Thornburgh. The Ashcroft Court en-
joined enforcement of the provision until the state had a chance to
promulgate rules establishing the "expedited procedures" provided
for by the state.26 6 However, the Ashcroft Court found the provision
to be constitutionally permissive. In Thornburgh, "despite the same
purported defect," the provision failed.267 The Thornburgh decision
failed to allow Pennsylvania to even attempt to implement the
straightforward "mature minor standard" established definitively by
the Bellotti precedent. 268

CONCLUSION

The Thornburgh Court seems to have changed the rules, invali-
dating what before the decision seemed valid, including some of the
essential framework of Roe.

Justice White, dissenting in Thornburgh, stated:

The decision today appears symptomatic of the Court's
own insecurity over its handiwork in Roe v. Wade and the
cases following that decision. Aware that in Roe it essen-
tially created something out of nothing and that there are
many in this country who hold that decision to be basically
illegitimate, the Court responds defensively. 26 9

In Akron, the Court was pushed outside the boundaries of Roe by the
advance of medical technology. The Court now seems to step outside
those boundaries on its own initiative. The "bright lines" of Roe have
been blurred to the point of transforming the shape of Roe from a
balancing of interests to a single overriding interest - that of the
mother. The Court has arrived at something it expressly refuted in
Roe - abortion on demand, a demand that does not seem to have to
be the result of an informed choice.

Mary E. Quinn-'87

266. Ashcroft, 462 U.S. at 485. However, when the Court decided Ashcroft, the
rules had not yet been promulgated. Thornburgh, 106 S. Ct. at 2206 (White, J.,
dissenting).

267. Ashcroft, 462 U.S. at 490.
268. See id.
269. Id. (White, J., dissenting).
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