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Virtually all the states have laws which purport to authorize ju-
risdiction against nonresident and foreign corporation defendants to
be obtained by means of summary attachment of any property such
defendants have which may be found within the state.1 These stat-
utes are commonly called foreign attachment statutes, and the juris-
diction authorized under them is commonly called quasi in rem.2 For
nearly a century after Pennoyer v. Neff 3 gave implicit approval to
foreign attachment in 1878, the Supreme Court did not question the
legitimacy of state use of foreign attachment statutes as a means of
securing state court jurisdiction over out-of-staters. The practice was
challenged, on procedural due process grounds, in 1977 in Shaffer v.
Heitner,4 but the Supreme Court declined to address the challenge.5

Instead, the Court held that the minimum contacts doctrine of Inter-
national Shoe Co. v. Washington6 rendered unconstitutional asser-
tions of quasi in rem jurisdiction by any fora with which foreign
defendants lacked contacts sufficient to justify forcing them to liti-
gate without offending "traditional notions of fair play and substan-
tial justice."7

This Article challenges the constitutionality of state foreign at-
tachment statutes. According to Fuentes v. Shevin8 and its progeny, 9
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Bar. The author wishes to thank Professor John A. Lynch and Associate Professor
Stephen J. Shapiro, both of the University of Baltimore, and Professor Ralph U. Whit-
ten of Creighton University for their criticisms and comments. He also is indebted to
numerous research assistants who helped him develop this Article over the years, par-
ticularly James MacAlister, without whom it would never have been completed. Much
of what is good in the Article is fairly attributable to these people. The errors, alas,
are the author's own.

1. See, e.g., Del. Code Ann. tit. 10, §§ 3506-07 (1975); Fla. Stat. Ann. § 76.04(4)
(West 1982).

2. Early on the Supreme Court characterized foreign attachment as "substan-
tially proceedings in rem." Pennoyer v. Neff, 95 U.S. 714, 727, 734 (1878). Later, for-
eign attachment came to be characterized as providing quasi in rem jurisdiction.
Shaffer v. Heitner, 433 U.S. 186, 199, & n.17 (1977).

3. 95 U.S. 714 (1877).
4. 433 U.S. 186 (1977).
5. Id. at 189.
6. 326 U.S. 310 (1945).
7. Shaffer, 433 U.S. at 212 (quoting International Shoe, 326 U.S. 310 at 316).
8. 407 U.S. 67 (1972).
9. See Mitchell v. W. T. Grant Co., 416 U.S. 600 (1974); North Georgia Finishing,
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due process 10 forbids summary dispossession of a person's property
by the state unless the person seeking the seizure preliminarily dem-
onstrates facts justifying immediate taking. The antidiscrimination
clauses of the Constitution prohibit residency classifications unless
they are related to legitimate state objectives." This Article argues
that foreign attachment laws deny due process rights to nonresidents
and invidiously discriminate against them because foreign attach-
ment serves no legitimate state interests.

The first stage of the argument is devoted to an analysis of the
historic justification for foreign attachment, to assure that state
courts can gain jurisdiction over nonresidents and foreign corpora-
tions.12 Properly understood, the majority opinion in Shaffer under-
mines the necessity for jurisdictional attachments by limiting their
availability to circumstances where a state could in any event exer-
cise in personam jurisdiction.1 3 Consideration will be given to the
positions of Justices Powell and Stevens, who concurred in Shaffer
and attempted to limit its holding to cases where no limited appear-
ance right obtains and the attached property is of uncertain situs, and
to why their position was rejected by the majority in Shaffer.14 Once
this is clear, arguments for the need to use foreign attachment to ob-
tain jurisdiction collapse.' 5 The only remaining justification for for-
eign attachment would necessarily focus on it as a security device.
Like other provisional remedies, a security attachment should option-
ally be designed to preserve the power of the issuing court to render
a meaningful remedy and to prevent irreparable harm to the plaintiff
without incurring overriding risk of imposing hardship or wrongful
injury on the defendant. This Article analyzes Supreme Court deci-
sions regarding provisional remedies to ascertain what procedural
limitations are mandated by due process, and then applies these limi-
tations to foreign attachment. Since mere nonresidence fails to
demonstrate a real risk that plaintiff need fear for the collectibility
of an anticipated judgment, summary seizure on the basis of bare al-
legations of nonresidence deprives the property owner of his prop-

Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975). See also Sniadach v. Family Finance Corp.,
395 U.S. 337 (1969) (a major progenitor of the Fuentes line).

10. U.S. CONST. amend. XIV, cl. 1. This will be discussed irkfra at notes 111-252
and accompanying text.

11. U.S. CONST. art. IV, cl. 2; Id. amend. XIV cl. 1. The application of these clauses
to foreign attachment will be discussed infra at notes 284-315 and 316-413, respectively,
after a brief background introduction infra at notes 253-83.

12. See infra notes 19-56, 111-48 and accompanying text.

13. See infra notes 58-107, 150-71 and accompanying text.

14. See inkfra notes 80-102 and accompanying text.

15. See infra notes 111-71 and accompanying text.
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erty without due process of law.16 Because no substantial reason
exists for foreign attachment schemes, they also deprive American
citizens of other states of the privileges and immunities of forum citi-
zens in violation of the comity article of the Constitution.17 Finally,
because foreign attachment statutes deny important if not fundamen-
tal rights, the right to travel, procedural fairness, and property own-
ership on the basis of a sensitive if not suspect classification
(residency), foreign attachment statutes deny defendants equal pro-
tection of the laws.1 8

HISTORICAL BACKGROUND OF FOREIGN ATTACHMENT

Foreign attachment in American states has as its English com-
mon law antecedent the "custom of London." 19 Its original purpose
was to gain jurisdiction over causes against nonresidents who could
not be served locally.20 The custom originally made available gar-
nishment 2 and sequestration 22 of a nonresident's property located in
London in actions in debt brought by local citizens against the non-
resident.23 An early precondition was that four attempts to serve the
defendant resulted in four returns nihil,24 and even after issue, the
attachment had to end if the defendant surrendered his person or
posted special bail and asked to appear, since "in theory the proceed-
ing was directed towards enforcing the defendant's appearance. '25

Foreign attachment jurisdiction withered in England in the late
nineteenth century,26 but not before many of its limitations-the re-
quirements that it be made available only to London residents, that it
be confined to debt owing in London and that earlier attempts at ser-
vice be made-had been effectively eliminated.2 7 In America, by con-
trast, it flourished throughout the colonial period and thereafter as a

16. See in4fra notes 172-252 and accompanying text.
17. U.S. CONST. art. IV, cl. 2. See also irfra notes 284-315 and accompanying text.
18. See U.S. CONST. amend. XIV, cl. 1. See also in7fra notes 316-413 and accompa-

nying text.
19. R. MILLAR, CIVIL PROCEDURE OF THE TRIAL COURT IN HISTORICAL PERSPEC-

TIVE 481-97 (1952); Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a
Debt, 27 HARv. L. REV. 107, 112 (1913).

20. R. MILLAR, supra note 19, at 482-83, 486-87.
21. Seizure of goods, chattels or debts in the hands of others in London. Id. at

482.
22. A sequestration order authorizing direct seizure of goods was available only

where there was no person in charge of the goods. Id. at 483.
23. According to Millar, the writs were originally available only to local residents

suing in debt. Id. at 482. Beale indicates that they were usable only by local citizens
on obligations payable in London. Beale, 27 HARV. L. REV. at 116.

24. Millar, supra n.19, at 482.
25. Id. at 482-83.
26. Id. at 484-85.
27. Id. at 483-84.
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means of gaining jurisdiction over nonresidents.28 From the begin-
ning, its acceptance into American jurisprudence was a function of
the greater political power of resident creditors over nonresident
debtors, the impediments poor early communications systems threw
in the way of protecting the credit industry,29 and "the general pat-
tern of business practices sanctioned by the courts in favoring credi-
tors, particularly local creditors, and the mercantile class
generally."30 Here, as in England, its original purpose was not to fur-
nish security for plaintiff's demand but simply to coerce defendant's
appearance.31 In many states, however, it was transformed into a se-
curity device as well, whereby once effected, unless some defect in
the attachment could be proven or a bond posted, the attachment
continued until the termination of the action. 32

Pennoyer v. Neff 33 limited state in personam service of process
to situations where the defendant was present, actually or construc-
tively, within the state's boundaries.34 The limits imposed on in per-
sonam service necessarily enhanced the jurisdictional importance of
foreign attachment as an alternative means of helping creditors gain
access to courts to obtain remedies against nonresidents and foreign
corporations. 35 Pennoyer itself legitimated foreign attachment as an
appropriate exercise of a state's power over property within its terri-
tory36 and subsequent cases suggested that the "Constitution pres-
ent[ed] no obstacle to the full exercise of this power. '37 Limitations
suggested by Pennoyer quickly disappeared. Pennoyer itself dealt
with quasi in rem attachment of real estate, a real res having a fixed
situs in fact. Judicial laxity in defining what kinds of property might

28. Id. at 485-86.
29. See Kalo, Jurisdiction as an Evolutionary Process: The Development of Quasi

in Rem and In Personam Principles, 1978 DUKE L.J. 1147, 1150-1162.
30. SELECT CASES OF THE MAYOR'S COURT OF NEW YORK CITY 1674-1784, at 19-20

(R. Morris ed. 1935).
31. MILLAR, supra n.19, at 486-87.
32. Id. at 487-93.
33. 95 U.S. 714 (1877).
34. Pennoyer suggested that appearance or consent might provide a basis for ju-

risdiction. Id. 721-22, 735-36. Constructive presence or consent provided the basis for
modest expansion of in personam jurisdiction well into the twentieth century. See,
e.g., St. Clair v. Cox, 106 U.S. 350 (1882); International Harvester Co. of America v.
Kentucky, 234 U.S. 579 (1914); Philadelphia & Reading Ry. Co. v. McKibbin, 243 U.S.
264 (1917); Hess v. Pawloski, 274 U.S. 352 (1927); Henry L. Doherty & Co. v. Goodman,
294 U.S. 623 (1935); Adam v. Saenger, 303 U.S. 59 (1938); Milliken v. Meyer, 311 U.S.
457 (1940).

35. See, e.g., Zammit, Quasi in Rem Jurisdiction: Outmoded and Unconstitu-
tional? 49 ST. JOHN'S L. REV. 668, 670 (1975); von Mehren & Trautman, Jurisdiction to
Adjudicate: A Suggested Analysis, 79 HARV. L. REV. 1121, 1178 (1966); Carrington, The
Modern Utility of Quasi in Rein Jurisdiction, 76 HARV. L. REV. 303, 305 (1962).

36. 95 U.S. at 723, 727-728.
37. Pennington v. Fourth National Bank, 243 U.S. 269, 271-72 (1917).
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be reified3 8 and where their situses were39 substantially expanded
the number of fora in which a plaintiff could obtain foreign attach-
ment. In addition, two limitations on the availability of foreign at-
tachment, at least implied in Pennoyer, disappeared. First, although
Pennoyer in part justified foreign attachment as a means by which a
state could protect its own citizens,40 the Court later indicated that
"each state is at liberty, if not under a duty, to accord the same privi-
lege of protection to creditors who are citizens of other states. 41

Second, Pennoyer also strongly suggested that a state court's power
when exercising foreign attachment jurisdiction would be limited to
disposing of the property seized.42 This limitation was subsequently
rejected by many courts43 as well as commentators.44

In 1945 the Supreme Court displaced the Pennoyer test of de-

38. See, e.g., Harris v. Balk, 198 U.S. 215 (1905) (reifying a debt in the person of
the debtor); G. B. Hurt, Inc. v. Fuller Canneries Co., 263 Pa. 238, 106 A. 248, 250 (1919)
(allowing plaintiff to garnish his own debt to defendant as a means of obtaining quasi
in rem jurisdiction); Seider v. Roth, 17 N.Y.2d 111, 112, 269 N.Y.S.2d 99, 100, 216 N.E.2d
312, 313 (1966) (reifying obligation of auto liability insurer to indemnify out-of-state
policy holder). Cf. Williams v. North Carolina, 317 U.S. 287, 297-302 (1942) (allowing
reification of status of marriage so that state of marital domicile could extinguish in-
terest of nonresident spouse in marriage); Brown v. Brown, 105 Ariz. 273, 463 P.2d 71
(1969) (custody of a child is a res).

39. See supra note 38.
40. Pennoyer, 95 U.S. at 723.
41. Ownbey v. Morgan, 256 U.S. 94, 109-10 (1921).
42. Pennoyer, 95 U.S. at 723. The Court stated:

It is in virtue of the State's jurisdiction over the property of the nonresi-
dent situated within its limits that its tribunals can inquire into that nonresi-
dent's obligations to its own citizens, and the inquiry can then be carried only
to the extent necessary to control the disposition of the property.

Id.
43. See, e.g., United States v. Balanovski, 236 F.2d 298 (2d Cir. 1956), cert denied,

352 U.S. 968 (1957); Sands v. Lefcourt Realty Corp., 35 Del. Ch. 340, 117 A.2d 365
(1955); State ex rel. Methodist Old People's Home v. Crawford, 159 Or. 377, 80 P.2d 873
(1938). The same result was occasionally achieved by rule or statute. See, e.g., MINN.
RuLE CIV. P. 4.04(2) (1968). Others permitted the limited appearance. See, e.g.,
Harvard Trust Co. v. Bray, 138 Vt. 199, 413 A.2d 1213 (1980); Cheshire Nat'l Bank v.
Jaynes, 224 Mass. 14, 112 N.E. 500 (1916). Of those permitting the limited appearance,
some conditioned using it on defendant's failure to ask for relief on the merits beyond
the property's value. See, e.g., Salmon Falls Mfg. Co. v. Midland Tire & Rubber Co.,
285 F. 214, 217 (6th Cir. 1922). Others held it waived if the defendant contemporane-
ously filed even defensive motions related to the merits. See, e.g., Norris, Inc. v. M. H.
Reed & Co., 278 F. 19 (5th Cir. 1922). In addition, some of the courts allowing limited
appearances nevertheless held the parties bound on principles of collateral estoppel re-
garding the issues actually determined in the case. See, e.g., Harnischfeger Sales Corp.
v. Sternberg Dredging Co., 189 Miss. 73, 191 So. 94, 195 So. 322 (1934).

44. See, Blume, Actions Quasi in Rem Under Section 1655, Title 28, US.C., 50
MICH. L. REV. 1 (1951); Note, Effect of a General Appearance to the In Rem Cause in a
Quasi in Rem Action, 25 IOWA L. REv. 329 (1940). But see, B. Currie, Attachment and
Garnishment in the Federal Courts, 59 MICH. L. REV. 337 (1961). It has been suggested
that refusal to permit a limited appearance violates due process by depriving defendant
of his property without opportunity to appear. Developments in the Law - State-
Court Jurisdiction, 73 HARV. L. REV. 909, 954 (1960).
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fendant presence for in personam jurisdiction with a broader test of
reasonableness under the minimum contacts standards of Interna-
tional Shoe Co. v. Washington.45 The Shoe doctrine focused upon the
nexus between the forum, the defendant's activities, and the forum's
interest in regulating these activities, considered against a backdrop
of federalism and convenience concerns. 46 Under Shoe, the defend-
ant's continuous, systematic activities in a state could give rise to gen-
eral jurisdiction over claims not arising out of those activities.47

Purposeful activities of the defendant could allow the states to exer-
cise specific jurisdiction to adjudicate those claims.48

As the Supreme Court later noted, the immediate effect of this
change was to increase the ability of state courts to obtain personal
jurisdiction over nonresident defendants and foreign corporations,
largely through the enactment of modern long arm statutes.49 A
number of these new state statutes extend state jurisdiction to the
limits of due process, either explicitly 50 or through judicial construc-
tion.51 More frequently, legislation extends a state's general jurisdic-
tion to foreign corporations which "do business" within the state52

and extends specific jurisdiction to out-of-staters with regard to
claims related to enumerated acts of the defendant affecting the fo-
rum.53 These legislative responses to judicial developments clearly
extend jurisdiction beyond the confines of Pennoyer, even though
they sometimes do not reach the limits of constitutional power.M

The vast expansion of state in personam jurisdiction after Inter-
national Shoe eliminated the doctrinal necessity for quasi in rem for-
eign attachment as a major method of compelling a foreign defendant

45. 326 U.S. 310 (1945).
46. Id. at 317-19. See also Shaffer v. Heitner, 433 U.S. 186, 204 (1977); Burger King

Corp. v. Rudzewicz, 471 U.S. 462 (1985).
47. Perkins v. Benguet Consol. Mining Co., 342 U.S. 437 (1952); Helicopteros Na-

cionales de Columbia, S.A. v. Hall, 406, U.S. 408 (1984); Developments in the Law -
State-Court Jurisdiction, 73 HARV. L. REV. 909, 919-35 (1960).

48. McGee v. Int'l Life Ins. Co., 355 U.S. 220 (1957); World-Wide Volkswagon
Corp. v. Woodson, 444 U.S. 286 (1980).

49. Shaffer v. Heitner, 433 U.S. at 204-05. See Green, Jurisdictional Reform in
California, 21 HASTINGS L.J. 1219, 1231-33 (1970); Developments, 73 HARV. L. REV. at
1000-08.

50. See, e.g., CAL. CIv. PROC. CODE § 410.10 (West 1973); R.I. GEN. LAWS § 9-5-33
(1970).

51. See, e.g., Helicopteros Nacionales de Columbia, S.A. v. Hall, 638 S.W.2d 870,
872 (Tex. 1982), rev'd, 466 U.S. 408, (1984); Ellwein v. Sun-Rise, Inc., 295 Minn. 109, 203
N.W.2d 403 (1972); Gray v. American Radiator & Standard Sanitary Corp., 22 Ill. 2d
432, 176 N.E.2d 761 (1961).

52. See, e.g., PA. STAT. ANN. tit. 15, § 2011 (Purdon 1967) (repealed 1972).
53. See, e.g., ILL. Civ. P. § 17.
54. See, e.g., Bowman v. Curt Joa, Inc., 361 F.2d 706 (4th Cir. 1966); Taylor v. Port-

land Paramount Corp., 383 F.2d 634 (9th Cir. 1967).
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to appear in a fair and convenient forum.5 5 After recounting these
developments at length, the Supreme Court in 1977 severely cur-
tailed the continuing availability of foreign attachment jurisdiction
by holding that its constitutionality is limited by "the standards set
forth in International Shoe and its progeny."

SHAFFER v. HEITNER

The Shqffer decision involved a shareholder derivative action
against officers and directors of a Delaware chartered corporation to
recover damages for losses arising out of putatively illegal conduct in
Arizona and Oregon. 57 Plaintiff had sought to obtain quasi in rem

sequestration 58 of corporate shares worth $1.2 million held by de-
fendants in a Delaware corporation. 59 Defendants objected that Del-

aware's sequestration procedure conflicted with fourteenth
amendment due process requirements.6° The defendants based their
arguments on the alleged inadequacy of notice and hearing require-
ments of Delaware sequestration and on the fact that they lacked
minimum contacts with the forum.6 ' On appeal, in affirming the
trial court's overruling of these objections, the Delaware Supreme
Court dealt extensively with the procedural due process challenge,62

and upheld sequestration statutory procedures authorizing seizure
without notice and conditioning the right to release on the filing of a
general appearance to defend the merits, on the basis that Ownbey v.

55. Carrington, The Modern Utility of Quasi-in Rem Jurisdiction, 76 HARV. L.
REV. 303, 307 (1962); von Mehren & Trautman, Jurisdiction to Adjudicate: A Sug-
gested Analysis, 79 HARv. L. REV. 1121, 1178 (1966); Zammit, Quasi-in-Rem Jurisdic-
tion: Outmoded and Unconstitutional? 49 ST. JOHN'S L. REV. 668, 676, 681 (1975).

56. Shaffer v. Heitner, 433 U.S. 186, 199-205, 212 (1977). On this issue, the Shqffer
decision was virtually unanimous among the eight Justices sitting on the case. Justice
Rehnquist did not participate. Id. at 217. Four Justices joined Justice Marshall's ma-
jority opinion without reservation. Justice Powell wrote a separate statement in which
he expressed reservations whether the decision should apply to realty or other prop-
erty indisputably and permanently in a state. Id. at 217. Justice Brennan's only disa-
greement with the majority was over the application of the Shoe standards to the case
at hand. Id. at 219 et seq. Justice Stevens' concurrence on the issue at hand is more
problematical, since his opinion joining in the judgment went off exclusively on the
view that attachment jurisdiction should not extend to one whose activities regarding
the attached property did not give fair notice that he or she might be sued in the
forum.

57. Shaffer, 433 U.S. at 189-90.
58. The Delaware sequestration procedure was thoroughly analyzed in Folk &

Moyer, Sequestration in Delaware: A Constitutional Analysis, 73 COLUM. L. REv. 749
(1973).

59. Shaffer, 433 U.S. at 192 n.7. Unlike other jurisdictions, which view the situs of
stock as the state where the certificates are located, Delaware law provided that the
stock of its corporations had its situs in the state of charter. Id. at 192 n.9.

60. Greyhound Corp. v. Heitner, 361 A.2d 225, 229 (Del. 1976).
61. Id.
62. Id. at 229-36.
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Morgan 63 provided authority for prehearing attachment necessary to
secure jurisdiction by forcing the defendant to appear and defend.64

The Delaware Court gave short shrift to defendants' minimum con-
tacts argument:

There are significant constitutional questions at issue here
but we say at once that we do not deem the rule of Interna-
tional Shoe to be one of them.... [J]urisdiction under § 366
remains... quasi in rem founded on the presence of capital
stock here, not on prior contact by defendants with this
forum.

We hold that seizure of the ... shares is not invalid be-
cause plaintiff has failed to meet the prior contacts tests of
International Shoe.65

The United States Supreme Court reversed and ordered the Del-
aware action dismissed.66 The majority opinion declined 67 directly to
accept defendants' arguments that sequestration offended procedural
due process under the Fuentes doctrine,6 8 though the Court noted
reservations about excepting foreign attachment from this line69 and

strongly intimated their applicability to foreign attachment.70 To ac-
cept the Fuentes argument would have required overruling Ownbey.
The opinion merely left the vitality of that decision open to consider-
able doubt. Instead, the decision eliminated nearly a century of juris-
prudence 7 ' by holding that the mere presence of property is normally

63. 256 U.S. 94 (1921).
64. Greyhound, 361 A.2d at 228, 230-32.
65. Id. at 229.
66. Shaffer v. Heitner, 433 U.S. 186 (1977).
67. Id. at 189.
68. See supra notes 8-9.
69. Shaffer dealt with Ownbey in a footnote. After noting the Delaware court's

reliance on Ownbey and references to that decision in more recent Supreme Court
opinions, the Shaffer opinion distinguished Ownbey and suggested its current lack of
vitality. The Court stated:

The only question before the Court in Ownbey was the constitutionality of a
requirement that a defendant whose property has been attached file a bond
before entering an appearance. We do not read the recent references to
Ownbey as necessarily suggesting that Ownbey is consistent with more recent
decisions interpreting the Due Process Clauses.

Shaffer, 433 U.S. at 194, n.10.
70. Later in the opinion, the Court suggested that any attachment procedure must

of course utilize proper procedures, citing the Fuentes cases. Id. at 210 n.34.
71. The Shaffer opinion traced the presence test to Pennoyer and discussed its ap-

plication in Harris. Shqffer, 433 U.S. at 196-201. The Court recognized that history
supported the proposition that the mere presence of property satisfied due process de-
mands, but concluded this history insufficient to legitimate the test. Id. at 211-12. Af-
ter holding that International Shoe standards controlled "all assertions of state-court
jurisdiction," the Court pointedly said:

It would not be fruitful for us to reexamine the facts of cases decided on the
rationales of Pennoyer and Harris to determine whether jurisdiction might
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insufficient to justify foreign attachment 72 and that "the standard of
fairness and substantial justice set forth in International Shoe ...
govern[s] actions in rem as well as in personam.'73

Shaffer circumscribed the use of foreign attachment by limiting
attachment jurisdiction to those fora which had sufficient relation-
ship to the defendant whose property was to be seized to make the
exercise of jurisdiction fair. The decision did not outlaw foreign at-
tachment jurisdiction entirely, and concurring opinions by Justices
Powel174 and Stevens75 sought to retain it in cases where the attach-
ment related to property of fixed situs and the state had assured the
defendant the right to make a limited appearance. A number of com-
mentators have seized on the limited statement of the holding and
these concurrences to support the continuing vitality of foreign at-
tachment in numerous situations.76 It is to these suggestions, and
their critique, that this discussion will now turn.

LIMITING SHAFFER TO ITS FACTS

These commentators have sought to limit Shaffer to cases in
which the property attached is of uncertain situs and in which the de-
fendant is denied the right to file a limited appearance. This argu-
ment in effect limits the application of minimum contacts anaylsis to
foreign attachment cases which are factually on all fours with Shaf-
fer itself. There the plaintiff had the Delaware Court sequester de-
fendants' stock in a Delaware chartered corporation under a peculiar
Delaware rule fixing the situs of such stock not with the certificate
but in Delaware as the state of incorporation. 77 Under the Delaware
rule, defendants whose property had been sequestered might not

have been sustained under the standard we adopt today. To the extent that
prior decisions are inconsistent with this standard, they are overruled.

Id. at 212 n.39.
72. The Court declined to deal with the problems of jurisdiction by necessity. Id.

at 211 n.37.
73. Id. at 206.
74. Id. at 217.
75. Id. at 217-19.
76. See, e.g., Comment, The Assertion of Jurisdiction Based Upon Attachment Af-

ter Shaffer v. Heitner: A Model Statute, 16 WAKE FOREST L. REV. 377 (1980); Leathers,
The First Two Years After Shaffer v. Heitner, 40 LA. L. REV. 907 (1980); Silberman,
Shaffer v. Heitner: The End of an Era, 53 N.Y.U.L. REV. 33 (1978); Smit, The Endur-
ing Utility of In Rem Rules: A Lasting Legacy of Pennoyer v. Neff, 43 BROOKLYN L.
REV. 600 (1977); Note, Minimum Contacts and Jurisdictional Theory in New York-
The Effect of Shaffer v. Heitner, 42 ALB. L. REV. 294 (1978); Comment, Quasi in Rem
on the Heels of Shaffer v. Heitner: If International Shoe Fits... , 46 FORDHAM L. REV.
459 (1977).

77. Shaffer, 433 U.S. at 192 n.9. Delaware was the only state in the union to fix
the situs of stock this way. See Folk & Moyer, Sequestration in Delaware: A Constitu-
tional Analysis, 73 COLUM. L. REV. 749 (1973).
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enter a limited appearance but had to enter a general appearance,
thus subjecting themselves to in personam liability.7 8 To limit Shaf-
fer to its facts would preserve much of the historic jurisdictional
function of attachment jurisdiction.

The commentators justify limiting Shaffer to its facts by pointing
out that attachment jurisdiction would provide a more certain basis
for jurisdiction than application of contacts and fairness standards.
This justification is followed by an elegant argument that attachment
of fixed property, when combined with a right to a limited appear-
ance, does not unjustly prejudice the property owner. By acquiring
property in a state, the argument runs, the defendant to that extent
purposefully invokes that state's protection of his property interest
and thus reasonably can anticipate that the state may exercise juris-
diction over it. So long as the state does not expand his legal expo-
sure beyond the value of property he acquired there, the defendant
cannot claim to have been treated unfairly.79

This elegant argument reflects the views Justices Powell and
Stevens articulated in concurring opinions in Shaffer v. Heitner. Jus-
tice Powell suggested that "preserv[ing] ... the common-law concept
of quasi in rem jurisdiction . . .would avoid the uncertainty of...
International Shoe... without significant cost" to fairness and that
the "ownership of ... forms of property whose situs is indisputably
and permanently located within a State may, without more, provide
the contacts necessary to subject a defendant to jurisdiction within
the State to the extent of the value of the property. °80 Justice Ste-
vens' concurring opinion fleshed out why this argument is seemingly
consistent with fairness: when an investor acquires real estate or
opens a bank account in a state, such a person knowingly assumes a
predictable risk that the state of situs will exercise jurisdiction over
the property.8 ' As one commentator put it, if a situs court limits the
exposure of the defendant to the value of such property, it will not
offend International Shoe because it will be behaving reasonably,
simply exercising jurisdiction in a way commensurate to the defend-

78. Shaffer, 433 U.S. at 195 n.12.

79. Smit, The Enduring Utility of In Rem Rules: A Lasting Legacy of Pennoyer v.
Neff, 43 BROOKLYN L. REV. 600, 614-24 (1977). Several other writers appear in substan-
tial agreement. See, e.g., Comment, The Assertion of Jurisdiction Based Upon Attach-
ment After Shaffer v. Heitner: A Model Statute, 16 WAKE FOREST L. REV. 377, 394-99
(1980); Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U.L. REV. 33, 74-76
(1978); Note, Minimum Contacts and Jurisdictional Theory in New York The Effect
of Shaffer v. Heitner, 42 ALB. L. REV. 294, 300-01 (1977).

80. Shaffer, 433 U.S. at 217.

81. Id. at 218.
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ant's contact with the state., 2 A series of cases arising in New York
have apparently adopted this stance, holding that contacts insuffi-
cient to justify full in personam jurisdiction nevertheless suffice to
warrant quasi in rem jurisdiction because the value of the claim is
narrowed to the investment the defendant has made in the forum.83

This line of reasoning is seriously flawed on at least five counts.
In the first place, it is not at all clear that the situs court could limit
the consequences of a quasi in rem action to the loss of the property
itself, even if it did permit a limited appearance. If defendant chose
to litigate and lost on the merits, it is quite possible that another
state might give the first court's decision collateral estoppel effect in
an action for a deficiency.8 4

82. Note, Minimum Contacts and Jurisdictional Theory in New York- The Effect
of Shaffer v. Heitner, 42 ALB. L. REV. 294, 301 (1978).

83. See, e.g., Feder v. Turkish Airlines, 441 F. Supp. 1273, (S.D.N.Y. 1977). Relying
upon Justice Stevens' opinion, the court upheld jurisdiction to entertain a New
Yorker's suit for wrongful death occurring overseas on basis of defendant's bank ac-
count in New York. Id. at 1278-80. The specific holding of Feder has been rejected by
other courts. See e.g., Majique Fashions Ltd. v. Warwick Co., Ltd., 96 Misc. 2d 208, 409
N.Y.S.2d 581 (1978) rev'd, 67 A.D.2d 321, 414 N.Y.S.2d 916 (1979); O'Connor v. Lee-Hy
Paving Corp., 579 F.2d 194, 198 (2d Cir.) cert. denied, 439 U.S. 1034 (1978). However,
both the Second Circuit and the New York courts have agreed that quasi in rem juris-
diction requires less contact than does in personam jurisdiction. See, e.g., Banco Am-
brosiano, S.P.A. v. Artoc Bank & Trust, Ltd., 62 N.Y.2d 65, 464 N.E.2d 432, 476
N.Y.S.2d 64, 67 (1984); Unitech U.S.A., Inc. v. Ponsoldt, 91 A.D.2d 903, 457 N.Y.S.2d 526
(1983); Intermeat, Inc. v. American Poultry, Inc., 575 F.2d 1017, 1022 (2d Cir. 1978);
Drexel Burnham Lambert, Inc. v. D'Angelo, 453 F. Supp. 1294, 1297 (S.D.N.Y. 1978).
These decisions reflect the same courts' earlier attempts to save the doctrine of Seider,
supra note 38, allowing attachment of a nonresident's insurer's obligation to indem-
nify by granting a limited appearance. See, e.g., Minichiello v. Rsenberg, 410 F.2d 106,
111-12, (1968), cert. denied, 396 U.S. 844 (1969); Simpson v. Loehman, 21 N.Y.2d 990, 238
N.E.2d 319, 290 N.Y.S.2d 914 (1968) (per curiam). The Second Circuit adhered to its
Minichiello position after Shaffer until the Supreme Court held the Seider doctrine
unconstitutional in Rush v. Savchuk, 444 U.S. 320 (1980). In addition to the courts of
New York, a number of other courts have also taken the view that the contacts neces-
sary for quasi in rem jurisdiction are less than those for full in personam jurisdiction.
See, e.g., Estate of Portnoy v. Cessna Aircraft Co., 603 F. Supp. 285, 295 (S.D. Miss.
1985); Hall, Morse, Gallagher & Anderson v. Koch & Koch, 406 A.2d 962, 966 (N.H.
1979); Louring v. Kuwait Boulder Shipping Co., 455 F. Supp. 630, 633 (D. Conn. 1977).

84. A number of authorities uphold the legitimacy of giving such a judgment col-
lateral estoppel effect. See, e.g. Harnishfeger Sales Corp. v. Sternberg Dredging Co.,
189 Miss. 73, 191 So. 94 (1939), RESTATEMENT (SECOND) OF JUDGMENTS § 32(c) (1982);
RESTATEMENT OF JUDGMENTS § 76(2) (1942); Taintor, Foreign Judgments In Rem: Full
Faith and Credit v. Res Judicata in Personam, 8 U. PITT. L. REV. 223, 225 (1942). A
number of commentators are opposed to this view. Carrington, Collateral Estoppel and
Foreign Judgments, 24 OHIO ST. L.J. 381, 384 (1963). There is scant judicial authority
for this position.

One can read language in two recent Supreme Court opinions as suggesting that
the federal resjudicata statute, 28 U.S.C. 1738 (1983), prohibits state courts from giving
other state courts' judgments greater preclusive effect than such judgments would re-
ceive in the courts of the state which rendered them originally. See e.g., Marrese v.
American Academy of Orthopedic Surgeons, 470 U.S. 373, 384 (1985); Migra v. Warren
City School Dist. Bd. of Educ., 465 U.S. 75, 88 (1984) (White, J., concurring). Such lan-
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Second, the argument ignores the fact that the majority opinion
in Shaffer rejected the positions of Justices Powell and Stevens. The

guage might be construed to prohibit a court from giving collateral estoppel effect to
findings by a court of another state, finally adjudicating a claim on the basis of quasi
in rem jurisdiction, if the court rendering the first judgment had granted the defend-
ant a limited appearance and itself would not permit collateral estoppel to result from
the quasi in rem judgment. Cf. Minichiello v. Rosenberg, 410 F.2d 106 (2d Cir. 1968),
cert. denied, 396 U.S. 844 (1969).

Marrese involved the question whether a federal district court should look to state
law of claim preclusion to determine whether its Sherman Act plaintiff was barred by
a prior adverse state judgment on closely related state law claims. The Supreme Court
rejected plaintiff's argument that the antitrust statute created an implied exception to
§ 1738's command that the state judgment be given "the same full faith and credit...
[it had] under the law or usage of such State," and remanded for inquiry into whether
under state law the plaintiff would in fact be barred by judgment from pursuing his
related antitrust claim. Similarly in Migra, the Court held that nothing in 42 U.S.C.
§ 1983 justified a refusal of a federal court entertaining a civil rights claim to apply
§ 1738 by giving preclusive effect to a closely related state judgment and remanded to
ascertain whether in fact under state law the federal claim would be barred.

Neither Marrese or Migra are conclusive of the question addressed in this note. In
the first place, both involve construction of the federal res judicata statute, which ex-
tends the obligation to give full faith and credit to state judgments to federal courts
and arguably is inapplicable to state courts, which are under constitutional mandate to
enforce the judgments of other states' courts. But see McElmoyle v. Cohen, 38 U.S. (13
Pet.) 312, 325-26 (1839).

Assuming, however, the applicability of the federal res judicata statute to state
court recognition of sister state judgments, there is reason to believe that Marrese and
Migra leave open whether a state court can give wider preclusive effect to a quasi in
rem judgment of another state's court than would a court of the rendering state. In
the first place, it must be recognized that factually Marrese and Migra have little to do
with the question whether a court may give greater effect to a state judgment than
would a state court which rendered it. Instead, the question in each was narrower:
whether a court must give a state court's judgment at least as much effect as would the
rendering state. The latter question seems to implicate directly full faith and credit
policies of promoting respect for the finality of state judgments in order to secure fed-
eralism; the former seems instead to pose concerns of fair opportunity and incentive to
litigate, which implicate not full faith and credit but due process constitutional values.
See, e.g., E. SCOLES & P. HAY, CONFLICT OF LAWS 920 (1982); Lewis, Mutuality in Con-
flict - Flexibility and Full Faith & Credit, 23 DRAKE L. REV. 364, 368 (1974). The
Migra majority never purported to deal with whether a court could give another
court's judgment greater effect than would the rendering court. The issue was dealt
with only by Justice White in his concurring opinion and under the circumstances his
statements might be charitably viewed as merely the gratuitously stated view of a sin-
gle member of the Court. In the subsequent Marrese opinion, the Court seems to have
adopted the Justice White view as stated in Migra, but since this stated position was
unnecessary to the actual holding of the case, it cannot be viewed as conclusive.

Moreover, one must remember that both Marrese and Migra dealt with the claim
preclusion effect of a state court judgment. Neither case purported to deal with issue
preclusion. In the latter case, the arguments for allowing a court to enforce its own
procedural policies to exclude relitigation of issues already actually decided, even
though the deciding court would not consider such issues conclusively decided, are
much stronger than are the arguments for allowing a court to enforce its own policies
of claim preclusion to prevent assertion of claims never previously asserted and not
barred under the law of another court which has only entertained differing claims in
some way related to the subject matter of the asserted claim. See A. VESTAL, RES
JUDICATA/PRECLUSION 478-83 (1969).



FOREIGN A TTA CHMENT

majority opinion attacked the entire "conceptual apparatus"8 5 of Pen-
noyer v. Neff8 6 and Harris v. Balk 8 7 and concluded that "all asser-
tions of state-court jurisdiction must be evaluated according to the
standards set forth in International Shoe and its progeny, 88 adding
that "cases decided on the basis of the rationales of Pennoyer and
Harris ... are overruled" to the extent they were inconsistent with
International Shoe.8 9 The Shaffer majority was aware of the nar-
rower grounds for attacking Delaware's sequestration statute because
the defendants had asserted them, and lost, in the Delaware Supreme
Court.9 0 The fact that the majority did not even mention these argu-
ments itself suggests the impropriety of so narrowing the opinion's
thrust.91

Third, the argument is inconsistent with modern Supreme Court
decisions indicating that there is no substantive difference between
the contacts standards applicable to in personam and in rem jurisdic-
tion. As early as 1950, in Mullane v. Central Hanover Bank & Trust
Co. ,92 the Court observed:

Judicial proceedings ... have been sometimes termed in
rem, or more indefinitely quasi in rem, or more vaguely
still, "in the nature of a proceeding in rem." It is not readily
apparent how the courts of New York... would classify the
present proceeding, which has some characteristics and is
wanting in some features of proceedings both in rem and in
personam. But in any event we think that the requirements
of the Fourteenth Amendment . . . do not depend upon a
classification for which the standards are so elusive and con-
fused generally and which, being primarily for state courts
to define, may and do vary from state to state. Without dis-
paraging the usefulness of distinctions between actions in
rem and those in personam in many branches of the law, or
on other issues, or the reasoning which underlies them, we
do not rest the power of the State to resort to constructive
service in this proceeding upon how its courts or this Court
may regard this historic antithesis.93

85. Shaffer, 433 U.S. at 204.
86. 95 U.S. 724 (1877).
87. 198 U.S. 215 (1905).
88. 433 U.S. at 213 (emphasis added).
89. Id. at 212 n.39.
90. Greyhound Corp. v. Heitner, 361 A.2d 225, 235-36 (Del. 1976). The Shqffer ma-

jority specifically cited the referenced pages without commenting on the lower court's
holding. Shaffer, 433 U.S. at 195 n.12.

91. Fyr, Shaffer v. Heitner: The Supreme Court's Latest Last Words on State
Court Jurisdiction, 26 EMORY L.J. 739, n.2 (1977).

92. 339 U.S. 306 (1950).
93. Id. at 312-13.
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The view expressed in Mullane has been unswervingly followed
by the Supreme Court. Subsequently, in Hanson v. Denckla,94 the
Court seemed to apply a unitary standard to reject jurisdiction as-
serted to exist on both in rem and in personam theories.95 The ma-
jority opinion in Shaffer explicitly rejected Justice Powell's notion
that preserving the conceptual apparatus of foreign attachment
would, in limited circumstances, assure needed certainty at minor
cost. According to the majority,

the fairness standard of International Shoe can be easily ap-
plied in the vast majority of cases. Moreover, when the
existence of jurisdiction in a particular forum under Interna-
tional Shoe is unclear, the cost of simplifying the litigation
by avoiding the jurisdictional question may be the sacrifice
of "fair play and substantial justice." That cost is too high.
The fiction that an assertion of jurisdiction over property is
anything but an assertion of jurisdiction over the owner...
supports an ancient form without substantial modern justifi-
cation. Its continued acceptance would serve only to allow
state-court jurisdiction that is fundamentally unfair to the
defendant.96

The Shaffer majority implicitly rejected Justice Powell's view
that providing a defendant a right to limit his liability to the value of
his property situated in a state could somehow legitimate the exer-\
cise of quasi in rem jurisdiction over causes of action unrelated to
the property. The majority was aware of the fact that Delaware re-
fused to accord defendants a right to make such limited appear-
ances,9 7 but specifically said that limiting the extent of liability "does
not provide support for the assertion of jurisdiction"98 and indeed
does not even "affect the argument."9 9

More recently, in striking down the doctrine of Seider v. Roth,l °°

94. 357 U.S. 235 (1958).
95. The majority opinion in Hanson may be criticized for reinforcing the historic

dichotomy between in rem and in personam actions. Certainly the opinion analyzed
the facts separately to see if the precedents under either theory supported jurisdiction.
See id. at 246-50 (in rem), at 250-55 (in personam). But Hanson also assumed that
these questions should be subsumed under a single issue, "whether Florida erred in
holding that it had jurisdiction over the nonresident defendants," and characterized
the argument as focusing on "those 'affiliating circumstances' without which the courts
of a state may not enter a judgment imposing obligations on persons [jurisdiction in
personam] or affecting interests in property [jurisdiction in rem]." Id. at 243, 245-46.

96. Shaffer, 433 U.S. at 211-12.
97. Id. at 209 n.33.
98. Id. at 209 n.32.
99. Id. at 207 n.23.

100. 12 N.Y.2d 111, 216 N.E.2d 312, 269 N.Y.S.2d 99 (1966). Seider held that a state
could adjudicate a resident's claim against a nonresident arising out of an out-of-state
accident by attaching the obligation of the nonresident's insurance company to indem-
nify him.

[Vol. 21
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the Court reiterated the view that the mere presence of a defendant's
property in a state, without other facts tying him to the state, is in-
sufficient to support the exercise of jurisdiction over an unrelated
claim.1 01 This was true even where liability was limited to the value
of the policy and the attachment procedure was made available only
to resident plaintiffs. 10 2

Fourth, the mere ownership of property by a defendant in a state
is inadequate to explain why the situs of the property is a fair place
to entertain a cause of action unrelated to such ownership. Both
Shaffer'0 3 and Rush v. Savchuk 104 recognize that such ownership
could provide one contact but said that that alone was not enough to
support quasi in rem foreign attachment jurisdiction. When a person
knowingly acquires such property, he thereby purposefully avails
himself of the protection the forum gives his property interest and
properly can be subjected to jurisdiction in a suit directly related to
his ownership or use of the property. 05 Thus, when a resident of
Maryland acquires realty in the District of Columbia, the latter juris-
diction may properly assert jurisdiction against him in a suit to en-

101. Rush v. Savchuk, 444 U.S. 320, 328 (1980) (citing Shoffer, 433 U.S. at 209).
102. Rush, 444 U.S. at 329, n.15, 330. The Rush Court also said that, in a Seider

type action, the presence of defendant's property in the state was fictitious and thus
failed to show "any contact in the International Shoe sense." Id. at 329. This does not
undercut the position taken in the text, however. According to Rush,

We held in Shaffer that the mere presence of property in a State does not
establish a sufficient relationship between the owner ... and the State to sup-
port the exercise of jurisdiction over an unrelated cause of action. The owner-
ship of property in the State is a contact... and it may suggest the presence
of other ties. Jurisdiction is lacking, however, unless there are sufficient con-
tacts to satisfy... International Shoe.

Id. at 328 (citation omitted). The view that the value of the claim is irrelevant to
whether due process permits jurisdiction is further reinforced by a 1984 decision. Kee-
ton v. Hustler Magazine, Inc., 465 U.S. 770 (1984). In Keeton, the Court of Appeals af-
firmed a district court dismissal of a claim for multistate defamation because the
plaintiff was a nonresident, the plaintiff was forum shopping to take advantage of the
forum's unusually long statute of limitations, and the plaintiff was attempting to re-
cover for multi-state damages under the forum's "single publication rule" despite the
fact that only an infinitesimal part of her alleged injury had incurred in the forum.
Keeton v. Hustler Magazine, Inc., 682 F.2d 33, 35-36 (lst Cir. 1982). The Supreme Court
reversed. Noting that the single publication rule promotes judicial efficiency, the
Court found that New Hampshire's interest in reducing what was in part a local wrong
together with "its interest in cooperating with other States in the application of the
.single publication rule' demonstrate the propriety of requiring respondent to answer
to a multistate libel action" there. Keeton, 465 U.S. at 778. Whether New Hampshire
should award damages for injuries to a nonresident for injuries occurring outside the
state under its single publication rule was purely "a matter of substantive law, not per-
sonal jurisdiction." Id. at 778 n.9.

103. Shaffer, 433 U.S. at 207-09.
104. The Court conceded that, "ownership of property in the State is a contact be-

tween the defendant and the forum," but then concluded that the contact was insuffi-
cient to justify jurisdiction. Rush, 444 U.S. at 328.

105. Shaffer, 433 U.S. at 207-08.
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force real estate taxes assessed against such property or to impose
liability for misuse of such property. Against such claims, a person
would reasonably anticipate being hauled into the situs state's
court.10 6 But the Marylander does not, on that account, expect to be
hauled into court at the situs of his realty on a cause of action unre-
lated to the property, and the fact that the property is in the District
totally fails to demonstrate why the District is a fair place to enter-
tain the claim.10 7

Finally, the argument that the presence of property should af-
ford the basis for quasi in rem foreign attachment where the defend-
ant's stake is limited to the value of his property ignores the
procedural due process and antidiscrimination concerns such an argu-
ment necessarily raises. It is one thing to concede that an out-of-
stater's local property interests may be sufficient to warrant a court
in properly issuing extraterritorial process against him on a cause of
action unrelated to his local property interests, and quite another to
state that, because he is an out-of-stater, it is also proper to expropri-
ate his property as a way of coercing his response to local process.108

The commentators who argue for the continuing vitality of quasi
in rem foreign attachment avoid this distinction by ignoring it. Their
reasoning may lie in the fact that the Shaffer Court failed to rule on
the question whether the state sequestration procedure violated the
Constitution on any basis other than its failure to comply with Inter-
national Shoe.10 9 Whatever the reason, close analysis of foreign at-
tachment as a vehicle for obtaining jurisdiction conflicts with
fourteenth amendment procedural due process, fourteenth amend-
ment equal protection, and, for nonresident citizens of other states,
the privileges and immunities clause of the Constitution."10 It is to

106. See also Kulko v. Superior Court, 436 U.S. 84, 97-98 (1978); Shaffer, 433 U.S. at
216. Cf., World-Wide Volkswagon Corp. v. Woodson, 444 U.S. 286 (1980).

107. Shoffer, 433 U.S. at 215.
108. One may concede that, under certain circumstances, purposeful, continuous

and substantial ownership might be sufficient to warrant the exercise of general juris-
diction to determine the merits of a cause unrelated to the forum. See Comment,
Quasi in Rem on the Heels of Shaffer v. Heitner: /f International Shoe Fits ... , 46
FORDHAM L. REV. 459, 475 (1977). The parameters of general jurisdiction are uncertain
at present. See Helicopteros Nacionales de Columbia, S.A. v. Hall, 466 U.S. 408 (1984);
Brilmayer, How Contacts Count: Due Process Limitations on State Court Jurisdiction,
1980 S. CT. REV. 77, 80-81; von Mehren & Trautman, Jurisdiction to Adjudicate: A
Suggested Analysis, 79 HARv. L. REV. 1121, 1136-44 (1966). One may also concede the
possibility of jurisdiction by necessity at the situs of property. Shaffer, 433 U.S. at 211
n.37. But even if the presence of a nonresident defendant's property were to provide
the basis for the exercise of jurisdiction, it still might not justify summary confiscation
of his property as well.

109. Shaffer, 433 U.S. at 189.
110. The privileges and immunities clause forbids a state from denying to a citizen

of another American state the privileges and immunities it provides its own citizens.
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these infirmities that the argument must now turn.

PROCEDURAL DUE PROCESS

The most important authority for upholding foreign attachment
in the face of a procedural due process challenge is Ownbey v. Mor-
gan,"' decided in 1921. The plaintiff sued Ownbey, a citizen of Colo-
rado, in 1915 for debts totalling $200,000 by use of Delaware's foreign
attachment statute, attaching Ownbey's stock in a Delaware corpora-
tion. Ownbey entered a general appearance and sought to defend on
the merits, but plaintiff successfully sought to strike Ownbey's ap-
pearance and defensive pleas on the ground that Ownbey had failed
to file special bail or security for the value of the property attached
as was required by Delaware law as a condition of his right to appear
or defend.112

Ownbey did not challenge the attachment itself, but only the
special bail provision of the law requiring him to come up with secur-
ity other than the stocks seized as a condition of his right to defend
on the merits." 3 He challenged the Delaware security requirement
on various grounds,114 chiefly due process.115 The Court, speaking
through Justice Pitney, characterized the question presented as
"whether this condition is ... so inconsistent with established modes
of administering justice that it amounts to a denial of due process," 116

and then answered this question negatively on the basis of a lengthy
description of the history of foreign attachment from its English

U.S. CONST. art. IV, § 2. Because it protects only nonresidents who are citizens of an-
other state of this country, and protects only individuals, not corporations, its coverage
is narrower than that of the equal protection clause, which prohibits each state from
denying "to any person within its jurisdiction the equal protection of the laws," and
has been extended to protect corporations. Blake v. McClung, 172 U.S. 239, 259-61
(1898).

111. 256 U.S. 94 (1921).
112. Id. at 99-101.
113. Id.
114. In addition to alleging violations of his due process rights, Ownbey challenged

the procedure under the privileges and immunities and equal protection clauses of the
fourteenth amendment. Id. at 102.

115. Id.
116. Id. at 103. Later in the opinion, the Court rephrased the question thus:

Hence the question is whether the State, in thus adopting a time-honored
method of procedure and preserving as a part of it a time-honored require-
ment of security, and in adhering logically to the ancient distinction between a
proceeding quasi in rem and an action in personam, to the extent of re-
fraining... from enacting legislation recognizing the peculiar appeal of a de-
fendant who may have no resources or credit aside from the property
attached, must be regarded as having deprived such a defendant of his prop-
erty without due process of law.

Id. at 108-09.
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antecedents through the colonial and post-independence periods." 7

Ownbey argued that he was unable to raise the bail because the
corporate stocks seized constituted virtually his only wealth and that
they were temporarily unavailable because the corporation was in re-
ceivership. 1 8 The Court recognized his to be a "case of peculiar
hardship arising out of exceptional circumstances,"" 9 but said this
raised no due process problem because history permitted it and be-
cause, in the end, it was not unfair.120 For

a property owner who absents himself from the territorial
jurisdiction of a State, leaving his property within it, must be
deemed ex necessitate to consent that the State may subject
such property to judicial process to answer demands made
against him in his absence ... The condition imposed has a
reasonable relation to the conversion of a proceeding quasi
in rem to an action in personam; ordinarily it is not difficult
to comply with - a man who has property usually has
friends and credit.., and it cannot be deemed ... arbitrary
* . .when applied to a defendant [who] ... has acquired the
property-right and absented himself from the State after the
practice was established, and hence with notice that his
property situate there would be subject to disposition under
foreign attachment by the very method that afterwards was
pursued.

121

Numerous modern cases exempt foreign attachment from proce-
dural due process requirements on the basis of Ownbey.122 These

117. Id. at 104-10.
118. Id. at 101.
119. Id. at 104. See also id. at 108-09, 110, 111.
120. Id. at 107-10.
121. Id. at 111.
122. See, e.g., Spencer v. Terebelo, 373 So. 2d 200, 203 (La. App. 1979); Black v.

Black, 119 R.I. 127, 377 A.2d 1308 (1977); Greyhound Corp. v. Heitner, 361 A.2d 225, 230-
32 (Del. 1976), rev'd on other grounds sub noma. Shaffer v. Heitner, 433 U.S. 186 (1977);
Rhoades v. Wright, 552 P.2d 131, 133 (Utah 1976); Merrill Lynch Gov't Sec. v. Fidelity
Mutual Say. Bank, 346 F. Supp. 318, 320-21 (S.D.N.Y. 1975); Usdan v. Dunn Paper Co.,
392 F. Supp. 953, 958 (E.D.N.Y. 1975); Hutchison v. Bank of North Carolina, 392 F.
Supp. 888, 894-95 (M.D.N.C. 1975); Allen Trucking Co. v. Adams, 323 So. 2d 367, 372
(Ala. Civ. App. 1975), cert. denied, 323 So. 2d 373 (Ala. 1975); Stanton v. Manufactures
Hanover Trust Co., 388 F. Supp. 1171, 1174 (S.D.N.Y. 1975); Hibou v. Ramsing, 324 A.2d
777, 780-81 (Del. 1974); Long v. Levinson, 374 F. Supp. 615 (S.D. Ia. 1974); Maxwell v.
Hixson, 383 F. Supp, 325 (E.D. Tenn. 1974), afJd, 425 U.S. 927 (1976); Kitson v. Hawke,
231 Ga. 157, 200, 200 S.E.2d 703, 706 (1973); U.S. Industries v. Gregg, 318 F. Supp. 1004,
1021-22 (D. Del. 1972), rev'd on other grounds, 540 F.2d 142 (3d Cir. 1976), cert denied,
433 U.S. 908 (1977); Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1352-53
(E.D. Pa. 1971), of'd, 456 F.2d 979 (3d Cir. 1972); Blye v. Globe-Wernicke Realty Co.,
33 N.Y.2d 15, 300 N.E.2d 710, 714 (1973); Richman v. Richman, 72 Misc. 803, 339
N.Y.S.2d 589, 591-92 (1972); Schneider v. Margossian, 349 F. Supp. 741, 744 (D. Mass.
1972); Gordon v. Michel, 297 A.2d 420, 423 (Del. Ch. 1972); Banks v. Superior Court, 26
Cal. App. 2d 143, 102 Cal. Rptr. 590, 592 (1972); Tucker v. Burton, 319 F. Supp. 567, 569
(D.D.C. 1970).
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opinions build on shaky ground. Commentators have challenged
Ownbey's validation of Delaware's special bail requirement as "harsh
and thoroughly unjust"'123 and as "perpetrat[ing] one of the more
egregious injustices of modern times.112 4 The opinion's deference to
history and "settled usage" is thoroughly out-of-tune with modern
Supreme Court caselaw.125 Ownbey legitimates its decision on the
state policy of differentiating quasi in rem from in personam juris-
diction, a notion thoroughly out of kilter with modern due process
analysis,126 and one which necessitates the questionable assumption
that a state could require special bail in in personam actions against
nonresidents as a substitute for their surrender of their bodies to lo-
cal authorities for incarceration pendente lite.127 Finally, Ownbey's
argument that the process is fair because the nonresident consents to
loss of his rights by leaving his property in the state is "farfetched"
indeed,128 hardly comports with modern notions of waiver of consti-
tutional rights,129 and reeks of imposing unconstitutional conditions
on nonresidents' right to own local property.'3 0

It is inconceivable that the narrow question decided in Ownbey,
the validity of Delaware's erstwhile special bail requirement, if
before the Court today, would be decided the same way.131 It is
equally doubtful whether the broad approval Ownbey gave quasi in
rem attachment jurisdiction would pass current muster. Passing ref-
erences to Ownbey in recent procedural due process cases' 3 2 do not

123. Folk & Moyer, 73 COLUM. L. REV. at 749, 758.
124. B. Currie, 59 MiCH. L. REV. at 337, 379.
125. See, e.g., Shaffer v. Heitner, 433 U.S. 186, 211-12 (1977); Fuentes v. Shevin, 407

U.S. 67, 78-79 (1972); Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 312-
13 (1950).

126. Compare Shqffer, 433 U.S. at 205-06 with Mullane, 339 U.S. at 312.
127. Repetti v. Gil, 83 Misc. 2d 75, 372 N.Y.S.2d 840 (1975). See Morris v. Weiner,

Civil Arrest: A Medieval Anachronism, 43 BROOKLYN L. REV. 383, 393-99 (1977).
128. Comment, Foreign Attachment After Sniadach and Fueutes, 73 COLUM. L.

REV. 342, 346 (1973).
129. Fuentes, 407 U.S. at 94-95.
130. Cf. Terral v. Burke Constr. Co., 257 U.S. 529 (1922) (holding that a state may

not, in granting a foreign corporation the right to do business locally, extract a waiver
of that corporation's constitutional right of access to federal courts).

131. See, e.g., Boddie v. Connecticut, 401 U.S. 371, 379-80 (1971); Jonnet v. Dollar
Say. Bank, 530 F.2d 1123, 1128 (3d Cir. 1976); Alyeska Pipeline Serv. Co. v. Bay Ridge,
509 F. Supp. 1115, 1121-22 (D. Alaska 1981); Aaron Ferer & Sons Co. v. Berman, 431 F.
Supp. 847, 851 (D. Neb. 1977); U.S. Industries, Inc. v. Gregg, 540 F.2d 142, 152-53 (3d
Cir. 1976); In re Law Research Serv., 386 F. Supp. 749, 753 (S.D.N.Y. 1974), Lebowitz v.
Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1353 (E.D. Pa. 1971), aff'd, 456 F.2d 979
(3d Cir. 1972).

132. In Sniadach, when the Court struck down Wisconsin's summary wage gar-
nishment statute, it indicated that "extraordinary situations" might well legitimate
summary procedures, ending the sentence with a "Cf... Ownbey" citation. Sniadach,
395 U.S. at 339. In Fueutes, while extending the prior hearing requirement to con-
sumer sale repossessions, the Court indicated that " 'extraordinary situations' [may]
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constitute its approval, 133 and can best be explained as legitimating
attachment jurisdiction as a necessary requirement to the restricted
availability of in personam jurisdiction prior to International Shoe.'3 4

A number of recent cases' 3 5 and a commentator 136 have so read these
references. Once one recognizes that Shaffer has shattered the con-
ceptual apparatus of Pennoyer v. Neff, no reason remains for contin-
uing to view obtaining jurisdiction as an independent justification for
attachment on the basis of defendant's nonresidency. 137

Cases upholding foreign attachments in the face of procedural

justify postponing notice and opportunity for a hearing. These, however must be truly
unusual. Only in a few situations has this Court allowed outright seizure without op-
portunity for a prior hearing." Id. at 90-91 (citation omitted). The Court followed this
sentence with a footnote referring to three prior decisions in which it had approved
attachment without a hearing, including Ownbey, which the Court said "involved at-
tachment necessary to secure jurisdiction in State court - clearly a most basic and im-
portant public interest." Id. at 91 n.23. In Calero-Toledo v. Pearson Yacht Leasing Co.,
416 U.S. 663 (1974), the Court approved summary seizure of a yacht used for drug traf-
ficking in part because the seizure aided in forfeiture proceedings which prevented
continuous criminal conduct. In a footnote the Court stated, "Cf. Ownbey v. Morgan,
256 U.S. 94 (1921), cited with approval in Fueutes v. Shevin, supra, at 91 n.23." Calero-
Toledo, 416 U.S. at 679 n.13. That same term the Court cited Ownbey as a one of sev-
eral pre-Sniadach cases in which the Court had permitted creditors to establish in ad-
vance by attachment a lien dependent upon the result of the suit, Mitchell v. W.T.
Grant Co., 416 U.S. 600, 613 (1974), as did Justice Powell in a concurring opinion in
North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 610 (1975). Finally, in de-
nying a prisoner damages under 42 U.S.C. § 1983 for a state penitentiary's negligent
loss of personal property where the state afforded him a post-loss hearing procedure,
the Court cited Ownbey as one of many cases recognizing that either the necessity for
quick action or the impracticality of providing any meaningful pre-deprivation process,
when coupled with a post-deprivation hearing requirement, could satisfy procedural
due process. Parratt v. Taylor, 451 U.S. 527, 539 (1981).

133. After citing all of its recent references to Ownbey, the Court stated in Shaf-
fer: "We do not read the recent references to Ounbey as necessarily suggesting that
Ownbey is consistent with more recent decisions interpreting the Due Process Clause."
Shqffer, 433 U.S. at 186, 194 n.10. The brief "See also ... Ownbey v. Morgan" refer-
ence in the later Parratt opinion, hardly suggests a post-Shaffer resuscitation of
Ownbey. See supra note 132.

134. 326 U.S. 310 (1945). See supra notes 26-27.
135. See, e.g., United States Industries, Inc. v. Gregg, 540 F.2d 142, 152-53 (3d Cir.

1976), cert denied, 433 U.S. 908 (1977); Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1128
(3d Cir 1976); Randone v. Appellate Dep't of Superior Court, 5 Cal. 3d 536, 554, 488
P.2d 13, 25, 96 Cal. Rptr. 709, 721 (1971).

136. See Note, Quasi in Rem Jurisdiction and Due Process Requirements, 82 YALE
L.J. 1023, 1030-32 (1973).

137. In addition to the language set forth above, Shaffer took a broad swipe at
Ownbey later in the text of the opinion. The Court conceded that "the long history of
jurisdiction based solely on the presence of property in a State ... must be considered
as supporting the proposition that jurisdiction based soley on the presence of property
satisfies the demands of due process, cf. Ownbey v. Morgan," but juxtaposed this his-
tory to the view of Sniadach that "'[t]raditional notions of fair play and substantial
justice' can be as readily offended by the perpetuation of ancient forms that are no
longer justified as by the adoption of new procedures that are inconsistent with the
basic values of our constitutional heritage." Shaffer, 433 U.S. at 211-12 (citation omit-
ted). The Court also suggested any attachment process must utilize "proper proce-
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due process challenges do so primarily on the basis of the now repu-
diated13 8 language in Fuentes suggesting that "secur[ing] jurisdiction
: ..[is] clearly a most basic and important public interest" justifying
immediate seizure.' 3 9 In Fuentes the Supreme Court struck down
state prejudgment replevin statutes on the basis that they permitted
secured creditors to have the state seize a defendant's property prior
to a hearing in violation of fourteenth amendment due process.140

The Court acknowledged that a few prior cases had authorized sum-
mary seizures in limited situations,' 4 ' and followed this sentence
with a footnote reference to Ownbey.' 42 This acknowledgment was
textually interspersed between a statement that "'extraordinary situ-
ations'" might justify postponing notice if they were "truly unu-
sual,' 143 and what became viewed as a tripartite test each such
seizure must pass. First, the seizure must be "directly necessary to
secure an important governmental . .. interest."144 Second, there
must be a "special need for very prompt action."' 45 Third, the state
must "ke[ep] strict control over its monopoly of legitimate force [such
that] the person initiating the seizure [be] a government official re-
sponsible for determining, under the standards of a narrowly drawn
statute, that it [is] necessary and justified in the particular
instance."1

46

While a few courts cite the Fuentes footnote as excepting foreign
attachment from procedural due process requirements altogether, 47

dures", citing North Georgia, Mitchell, Fueutes, and Sniadach. Shaffer, 433 U.S. at 210
n.34.

138. See supra notes 133-34 and accompanying text.
139. Fuentes, 407 U.S. at 91 n.23.
140. Id. at 80-90.
141. Id. at 90-91.
142. Id. at 91 n.23. See also supra note 132.
143. Id. at 90. (citation omitted).
144. Id. at 91. The Court cited as examples cases involving collecting the internal

revenue, meeting war effort needs, preventing economic disasters, and protecting the
public health, and contrasted these with the case at hand where "no more than private
gain is directly at stake." Id. at 92, 93.

145. Id. at 91. The Court did indicate that "a showing of immediate danger that a
debtor will destroy or conceal disputed goods" might indicate "special situations de-
manding prompt action," but said the statutes before it were not narrowly drawn to
meet such problems and the record did not show they existed. Id. at 93.

146. Id. at 91. On the record before it, the Court found the failure of the states to
require that an official participate in the decision to issue the writ, review the validity
of the plaintiff's claim, or evaluate the need for immediate action meant that the states
had "abdicate[d] state control over state power." Id. at 93.

147. See, e.g., Estate of Portnoy v. Cessna Aircraft Co., 603 F. Supp. 285, 295 (S.D.
Miss. 1985); Spencer v. Terebelo, 373 So. 2d 200, 203 (La. Ct. App. 1979); Hutchison v.
Bank of North Carolina, 392 F. Supp. 888, 894-95 (M.D.N.C.1975) (reviewed by a three
judge court); Federal Deposit Ins. Corp. v. Interbanca Banca Per Finanziamenti a
Medio Termine, S.P.A., 405 F. Supp. 1118, 1121 (S.D.N.Y. 1975); Richman v. Richman,
72 Misc. 2d 803, 807, 339 N.Y.S.2d 589, 591-92 (1972); Maxwell v. Hixson, 383 F. Supp.
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most accept the view that, to pass muster under Fuentes, foreign at-
tachment procedures must comport with the Fuentes tripartite
test.148 Attempts to demonstrate that such procedures have passed
the test do not withstand analysis.

In the first place, it is hard to demonstrate that cases involving
foreign attachment are "extraordinary" or "truly unusual." After all,
what they amount to are simple claims against nonresidents or for-
eign corporations who happen to own property in the jurisdiction,
surely not a rarity in the late twentieth century. 149

More particularly, it is difficult for foreign attachment to meet
any of the three Fuentes requirements, much less all.1 50 The first,

320, 324-25 (E.D. Tenn. 1974), affd per curiam, 425 U.S. 927 (1976); Kitson v. Hawke,
231 Ga. 157, 162, 200 S.E.2d 703, 706 (1973); Gordon v. Michel, 297 A.2d. 420, 423 (Del.
Ch. 1972); Allen Trucking Co. v. Adams, 323 So. 2d 367, 371-72 (Ala. Civ. App. 1975);
Stanton v. Manufacturers Hanover Trust Co., 388 F. Supp. 1171, 1173-74 (S.D.N.Y.
1975); Merrill Lynch Gov't Sec., Inc. v. Fidelity Mut. Sav. Bank, 396 F. Supp. 318, 320-
21 (S.D.N.Y. 1975); Tucker v. Burton, 319 F. Supp. 567, 569 (D.D.C. 1970) (heard by a
three judge court); Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1352-53
(E.D. Pa. 1971), cjffd, 456 F.2d 979 (3d Cir. 1972); Michael's Jewelers v. Handy, 6 Conn.
Cir. Ct. 103, -, 266 A.2d 904, 906 (1969).

148. See, e.g., In re Law Research Serv., Inc., 386 F. Supp. 749, 753-54 (S.D.N.Y.
1974); Alyeska Pipeline Serv. Co. v. Bay Ridge, 509 F. Supp. 1115, 1121-23 (D. Alaska
1981); Roscoe v. Butler, 367 F. Supp. 574, 579 (D. Md. 1973) (heard by a three judge
court); Usdan v. Dunn Paper Co., 392 F. Supp. 953, 958 (E.D.N.Y. 1975); Grand Bahama
Petroleum Co., Ltd. v. Canadian Transp. Agencies, Ltd., 450 F. Supp. 447, 456-57 (W.D.
Wash. 1978); Jonnet v. Dollar Sav. Bank, 392 F. Supp. 1385, 1389 (W.D. Pa. 1975), affd,
530 F.2d, 1123 (3d Cir. 1976); Mississippi Chem. Corp. v. Chemical Constr. Corp., 444 F.
Supp. 925, 936-38 (S.D. Miss. 1977); U.S. Indus., Inc. v. Gregg, 348 F. Supp. 1004, 1020-22
(D. Del 1972), rev'd, 540 F.2d 142 (3d Cir. 1976); Long v. Levinson, 374 F. Supp. 615,
617-18 (S.D. Ia. 1974); Karl Senner, Inc. v. MV Acadian Valor, 485 F. Supp. 287, 291-94
(E.D. La. 1980); Mills v. Bartlett, 265 A.2d 39, 41 (Del. Super. Ct. 1970). See also Com-
ment, Foreign Attachment After Sniadach and Fueutes, 73 COLUM. L. REV. 342, 349
(1973).

149. A creditor interest, coupled with a claim that defendant has refused to pay his
bill, is "a commonplace, not unusual, creditor-debtor relationship." Note, Quasi in
Rem Jurisdiction and Due Process Requests, 82 YALE L.J. 1023, 1027 (1973). The added
fact that the debtor is a nonresident does not make the case extraordinary. Nickles,
Creditors' Provisional Remedies and Debtors' Due Process Rights: Attachment and
Garnishment in Arkansas, 31 ARK. L. REV. 607, 651, 673 (1978); See also Grand Ba-
hama Petroleum Co., Ltd.. v. Canadian Transp. Agencies, Ltd., 450 F. Supp. 447, 457
(W.D. Wash. 1978); Hutchinson v. Bank of North Carolina, 392 F. Supp. 888, 895 n.8
(M.D.N.C. 1975); Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1348-52
(E.D. Pa. 1971), affid, 456 F.2d 979 (3d Cir. 1972); Tucker v. Burton, 319 F. Supp. 567,
575-78 (D.D.C. 1970) (Wright, J., dissenting).

150. Most of the cases purporting to apply the Fueutes test have found state proce-
dures lacking. See supra note 148. Those which have sustained state procedures have
done so by simply requiring pro forma compliance. In Usdan v. Dunn Paper Co., 392
F. Supp. 953, 958 (E.D.N.Y. 1975), for example, the court said that attachment was jus-
tified under Fueutes because it secured jurisdiction over a foreign corporation, pre-
vented the corporation from removing assets to defeat jurisdiction, and issued only
after a judge had reviewed the complaint and the ground for attachment. The court
found irrelevant the fact that in personam jurisdiction was available, assumed without
proof that defendant would abscond, and said the burden was "on defendant to support
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that seizure be necessary to secure a significant governmental aim, is
the hardest for foreign attachment to overcome. One can argue that,
since only "purely private gain" is at stake in attachment cases, the
process fails the first test on its face.1 51 Assuming obtaining jurisdic-
tion to be a significant governmental goal, the legitimate scope of for-
eign attachment is necessarily limited by Shaffer's restriction of it to
circumstances where compelling defendant's response comports with

its claim that attachment was unnecessary to the security of plaintiff." Id. at 957-59.
The court found that sufficient judicial control existed whenever a judge ordered a
writ after a review of the papers showed a proper statement of a claim and that
grounds for attachment - the defendant's nonresidence - existed. Id. at 958. In U.S.
Indus., Inc. v. Gregg, 348 F. Supp. 1004 (D. Del. 1972), rev'd, 540 F.2d 142 (3d Cir. 1976),
the district court went through a similar litany, distinguished Fueutes on the basis that
Delaware required a judge to issue his order on the basis of a facially valid complaint
and sworn evidence that defendant was a nonresident and owned described property in
the state, and concluded that the fact that the judge had failed to determine whether
"the plaintiff's case has some merit" was irrelevant. Id. at 1021-22. In Long v. Levin-
son, 374 F. Supp. 615 (S.D. Ia. 1974), the court's conclusions were even more summary
than in Usdan or Gregg, consisting of a single paragraph. Long, 374 F. Supp. at 618.

151. In a precursor to the Fueutes decision, Sniadach, the Supreme Court had spo-
ken of "extraordinary situations" as these requiring "special protection to a State or
creditor interest." Sniadach, 395 U.S. at 337. Fueutes suggested that only governmen-
tal concerns, not those of mere "private gain," might qualify. Fuentes, 407 U.S. at 92.
See also id. at 93, 83 (suggesting distrust of plaintiff's statement of grounds for relief
where "private gain is at stake" and that "Private parties, serving their own private
advantage, may unilaterally invoke State power.... The State acts largely in the
dark."). See also Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 678-80
(1974) (upholding a summary seizure of a drug-carrying boat under the Fueutes test).
A number of lower court opinions have suggested that cases involving mere private
gain "cannot qualify." See Alyeska Pipeline Serv. Co. v. Bay Ridge, 509 F. Supp. 1115,
1119, 1122 (D. Alaska 1981); Karl Senner, Inc. v. MV Acadian Valor, 485 F. Supp. 287
(E.D. La. 1980); Grand Bahama Petroleum Co., Ltd. v. Canadian Transp. Agencies,
Ltd., 450 F. Supp. 447, 457 (W.D. Wash. 1978).

As a complete bar to summary state action, it is hard to take the public-private
distinction seriously. Fueutes itself conceded that these "may be cases in which a cred-
itor could make a showing of immediate danger that a debtor will destroy or conceal
disputed goods." Fuentes, 407 U.S. at 93. Subsequent Supreme Court cases defining
the constitutionality of state provisional remedies in "private gain" situations did not
mention the distinction. See, e.g., North Georgia Finishing, Inc. v. Di-Chem, Inc., 419
U.S. 601 (1975); Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974).

There are obviously several reasons for refusing to accept the view that there is no
governmental interest in helping a private plaintiff vindicate his rights. The govern-
ment has a legitimate interest in providing enforcement of the private rights it ex-
tends. The government is legitimately concerned with assuring the non-futility of its
judicial processes, and this concern parallels a private plaintiff's concern in securing
judgments in the courts.

Properly understood, the case law does not support the view that summary proce-
dures cannot be afforded to serve private ends. Instead, case law at most supports the
view that, when private interests are asserted, some judicial official must intervene to
control use of state processes to protect against their abuse by self-interested private
parties. Fueutes, 407 U.S. at 83, 93. When a public agency is involved, judicial review
may be less stringent because the agency is less likely to be asserting narrow private
interests. Calero-Toledo, 416 U.S. at 679 (emphasizing that seizure there "serves signifi-
cant governmental purposes . . .and . . . is not initiated by self-interested private
parties").
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International Shoe. In most such cases, the attachment cannot be ar-
gued to be "necessary" to obtain jurisdiction because the state also af-
fords the plaintiff a means of obtaining long arm in personam
jurisdiction.152 A few post-Shaffer cases obtusely reject this point,
either ignoring Shaffer entirely and basing jurisdiction on Ownbey v.
Morgan 153 reasoning, or accepting Shaffer but stating simply that
"[t]here is no rule of law, logic or common sense preventing resort to
[quasi in rem] jurisdiction even though personam jurisdiction might
be available.' 54 An even greater number permit it when defendant
objects to the reach of the state's long arm statutes to his case, finess-
ing the "necessary-to-secure jurisdiction" question by refusing to rule
whether in personam jurisdiction is in fact available. 155 To the ex-

152. Commentators are generally agreed that calling an attachment "jurisdic-
tional" when personal jurisdiction is otherwise available is a sham which should not be
tolerated. See, e.g., Zammit, Reflections on Shaffer v. Heitner, 5 HASTINGS CONST. L.Q.
15, 18-19 (1978); Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U.L. REV.
33, 59 n.132 (1978); Smit, The Enduring Utility of In Rem Rules: A Lasting Legacy of
Pennoyer v. Neff, 43 BROOKLYN L. REV. 600, 606-07 (1977); Zammit, Quasi in Rem Ju-
risdiction: Outmoded and Unconstitutional? 49 ST. JOHN'S L. REV. 688, 676 (1975);
Folk & Moyer, Sequestration in Delaware: A Constitutional Analysis, 73 COLUM. L.
REV. 749, 763-68 (1973); Note, Quasi in Rem Jurisdiction and Due Process Require-
ments, 82 YALE L.J. 1023, 1032-36 (1973). A number of judges appear to agree. See,
e.g., Cargill v. Sabine Trading & Shipping Co., Inc., 756 F.2d 224 (2d Cir. 1985); Mc-
Queeny v. J.W. Ferguson & Sons, Inc., 527 F. Supp. 728, 731-32 (D.N.J. 1981); Missis-
sippi Chem. Corp. v. Chemical Constr. Corp., 444 F. Supp. 925, 937 (S.D. Miss. 1977);
Incontrade, Inc. v. Oilborn Int'l, S.A., 407 F. Supp. 1359, 1361 (S.D.N.Y. 1976); Jonnet v.
Dollar Say. Bank, 392 F. Supp. 1385, 1392 (W.D. Pa. 1975), offd, 530 F.2d 1123 (3d Cir.
1976); Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1349 (E.D. Pa. 1971),
affd, 456 F. Supp. 979 (3d Cir. 1972); Tucker v. Burton, 319 F. Supp. 567, 577-78 (D.D.C.
1970) (Wright, J., dissenting). Cf, Louring v. Kuwait Boulder Shipping Co., 455 F.
Supp. 630, 633 (D. Conn. 1977). Other judges have expressed concern with the problem
but avoided the question. See, e.g., Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1129 n.14;
Hutchison v. Bank of North Carolina, 392 F. Supp. 888, 895 n.7 (E.D.N.C. 1975) (heard
by a three judge court); Roscoe v. Butler, 367 F. Supp. 574, 579 (D. Md. 1973). The Sec-
ond Circuit held, on statutory grounds, that post-suit qualification of the defendant to
do business in New York eliminated the propriety of continuing the attachment. Bras-
tex Corp. v. Allen Int'l, Inc., 702 F.2d 326 (1983).

153. Spencer v. Terebello, 373 So. 2d 200, 203 (La. Ct. App. 1979).
154. See, e.g., Unitech USA, Inc. v. Ponsoldt, 91 A.D.2d 903, -, 457 N.Y.S.2d 526,

529 (1983); Majique Fashions, Ltd., v. Warwick & Co., 67 A.D.2d 321, 326, 414 N.Y.S.2d
916, 920 (1979).

155. See, e.g., Banco Ambrosiano S.P.A. v. Artoc Bank & Trust, Ltd., 62 N.Y.2d 65,
71-73, 464 N.E.2d 432, 435-36, 476 N.Y.S.2d 64, 67-68 (1984); Intermeat, Inc. v. American
Poultry, Inc., 575 F.2d 1017, 1022 (2d Cir. 1978); Drexel Burnham Lambert, Inc. v.
D'Angelo, 453 F. Supp. 1294 (S.D.N.Y. 1978); Usdan v. Dunn Paper Co., 392 F. Supp.
953, 959 (E.D.N.Y. 1975).

It is noteworthy that in many of these cases it appeared that the state in fact had
in personam jurisdiction. The Banco Ambrosiano court, for example, while noting the
possible gap between the reach of New York's long arm and the constitutional reach of
its jurisdiction, went on to cite cases which indicated New York would have in per-
sonam long arm jurisdiction on the Banco Ambrosiano facts. Id. at 68 (citing Sterling
Nat'l Bank & Trust Co. v. Fidelity Mortgage Investors, 510 F.2d 870 (2d Cir. 1975);
FDIC v. Interbanca-Banca Per Finanziamenti a Medio Terminine, 405 F. Supp. 1118

[Vol. 21
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tent that courts attempt to justify such action, they do so on the basis
that the presence of property in the state provides "an immediate
and certain basis upon which to exercise jurisdiction,"' 56 or on the ar-
gument that contacts simply count differently for quasi in rem juris-
diction than for in personam jurisdiction. 57 These cases fly in the
face of Shaffer's rejection of the certainty argument' 58 and the
Court's repeated indication that the amount of contacts needed does
not vary for in personam and foreign attachment jurisdiction. 59

It must be conceded, of course, that there are rare circumstances
where a gap exists between the actual reach of a state's long arm
statutes and the lengths to which such a state's long arm might con-
stitutionally be extended. A number of courts have focused on this
gap to demonstrate the continuing jurisdictional utility of foreign at-

(S.D.N.Y. 1975)). Similarly, in Intermeat strong arguments were available that in per-
sonam jurisdiction was available on the basis of express consent, the New York "doing
business" statute, and the New York "transacting business" statute. The court simply
refused to consider these arguments. These cases thus blend into those cases which
refuse to recognize the distinction.

156. Lebowitz v. Forbes Leasing & Fin. Corp., 456 F.2d 979, 982 (3d Cir. 1972), re-
lied upon in Estate of Portno v. Cessna Aircraft, 603 F. Supp. 285, 295 (S.D. Miss. 1985).
See also Merrill Lynch Gov't Sec., Inc. v. Fidelity Mutual Say. Bank, 396 F. Supp. 318,
320 (S.D.N.Y. 1975).

157. Hall, Morse, Gallagher & Anderson v. Koch & Koch, 406 A.2d 962, 965-66
(N.H. 1979). Hall, Morse is a strange case. The action was filed by a New Hampshire
law firm against an Ohio law firm for tortious interference with contractual relations
between the New Hampshire firm and the Ohio executor of the estate of a New Hamp-
shire domiciliary. The New Hampshire firm claimed the executor had first contacted
it to close out the estate and represent the estate in a death action involving an airline
crash in Boston, and that subsequently the Ohio firm had stolen its client. A diversity
action in federal court in New Hampshire between plaintiff and defendant was dis-
missed by the federal court, which held that the Ohio firm lacked minimum contacts
with New Hampshire. After the airline conceded liability in the death action, the New
Hampshire firm filed an identical claim in state court, this time using New Hamp-
shire's foreign attachment procedures to gain jurisdiction by seizing the expected re-
covery from the death action.

The Hall, Morse court denied that the federal judgment was res judicata. Id. at
965. The reasoning of the court on this point is murky. The court apparently felt that
the failure of the federal court to consider the forthcoming judgment as a New Hamp-
shire contact prevented its judgment from estopping plaintiff from litigating the exist-
ence of quasi in rem jurisdiction. Id. The court then found that this additional contact
justified a finding of quasi in rem jurisdiction. Id. at 966.

Hall, Morse is hard to swallow, unless one accepts the continuing vitality of the in
personam - in rem dichotomy. The issue decided in the federal court was personal
jurisdiction, not in personam or in rem; plaintiff's remedy to that decision should
have been appeal, not collateral attack; and plaintiff should not have been allowed to
relitigate jurisdiction by presenting a new contact it could have asserted in the first
action. Hall, Morse's failure to follow this track reflects its disagreement with the fed-
eral decision. A sounder course would have been to disclose this disagreement, but
nevertheless honor the federal judgment as final on the jurisdictional issue.

158. See supra note 96 and accompanying text.
159. See supra notes 92-102 and accompanying text.
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tachment.160 Even if accepted at face value, this argument would
preserve attachment jurisdiction in only a tiny number of cases if the
courts using it actually limited attachments to situations where in
personam jurisdiction were found to be unavailable. 161 But there are
three reasons for rejecting the argument even here.16 2 First, it as-
sumes that the nonresident defendant would likely remove all his as-
sets from a state if he thought this would help him avoid having to
litigate there,'1 63 an assumption which is plainly wrong in many
cases1 64 and which in any event demands judicial scrutiny of facts
tending to support it.1 65 The defendant's mere nonresidency is not
such a fact.166 Second, it assumes that such removal of property

160. See, e.g., Banco Ambrosiano S.P.A. v. Artoc Bank & Trust, Ltd., 62 N.Y.2d 65,
71-72, 464 N.E.2d 432, 435, 476 N.Y.S.2d 64, 67 (1984); Intermeat, Inc. v. American Poul-
try, Inc., 575 F.2d 1017, 1022 (2d Cir. 1978).

161. See supra notes 51-54, 152 and accompanying text.
162. Marketing Showcase, Inc. v. Alberto Culver Co., 445 F. Supp. 755, 758

(S.D.N.Y. 1978) (holding that after Shaffer v. Heitner, it "is clear that.., the Supreme
Court has scuttled" foreign attachment as a basis for jurisdiction). No other case has
gone so far, although a few have suggested that quasi in rem jurisdiction is available
only "where in personam jurisdiction cannot be achieved, whether within or without
the State, within the limits of due process." McQueeny v. J. W. Fergurson & Sons,
Inc., 527 F. Supp. 728, 731 (D.N.J. 1981). See also Louring v. Kuwait Boulder Shipping
Co., 455 F. Supp. 630, 633 (D. Conn. 1977) (limiting alternatives to be considered to
other fora in the United States).

163. The Lebowitz court stated: "In the present case . . . plaintiff direly predicts
that (defendant] will remove its assets from Pennsylvania, but that is speculation."
Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335, 1349 (E.D. Pa. 1971), affd,
456 F.2d 979 (3d Cir. 1972). Cf., Jonnet v. Dollar Sav. Bank, 530 F.2d 1123, 114-43 (3d
Cir. 1976) (Gibbons, J., concurring). Another frequent "jurisdictional" ground for at-
tachment is against the resident defendant who appears to be evading process. In that
context several courts have approved seizure without notice and hearing on the prem-
ise that the ex parte seizure serves to "flush out" the defendant. See, e.g., Maxwell v.
Hixon, 383 F. Supp. 320, 323, 325 (E.D. Tenn. 1974), qffd, 425 U.S. 927 (1976). The re-
turn "non est" may also support a "presumption that the defendant is an absconding
debtor." Roscoe v. Butler, 367 F. Supp. 574, 580 (D. Md. 1973). Such cases are readily
distinguishable from foreign attachment situations, however, because in the return
non est cases the record in the case in fact demonstrates the difficulty plaintiff is hav-
ing getting jurisdiction. Even these courts have been solicitous to note safeguards they
believe protect defendant from harm. See, e.g., Maxwell, 383 F. Supp. at 323-24; Roscoe,
367 F. Supp. at 581-83.

164. Many defendants are simply too heavily involved in local affairs to pull up
stakes and run. In Tucker v. Burton, 319 F. Supp. 567 (D.D.C. 1970), it was unlikely
that the defendant, a Maryland suburbanite, was likely to quit his job in the District of
Columbia to avoid suit there. Similarly, in Intermeat, Inc. v. American Poultry, 575
F.2d 1017 (2d Cir. 1974), it was unlikely that the poultry company was going to aban-
don the New York market to avoid suit in New York.

165. See, e.g., Polar Shipping Ltd., v. Central Shipping Corp., 680 F.2d 627, 645 (9th
Cir. 1982) (Byrne, J., dissenting); Hillhouse v. City of Kansas City, 559 P.2d 1148, 1155-
56 (Kan. 1977); Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 850-53 (D. Neb.
1977); Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1129-30 (3d Cir. 1976); Mississippi
Chem. Corp. v. Chem. Constr. Corp., 444 F. Supp. 925, 937-38, 941 (S.D. Miss. 1977); In
re Law Research Serv., Inc., 386 F. Supp. 749, 753-55 (S.D.N.Y. 1974).

166. The Jonnet decision disagrees with the statement in the text. Jonnet said that
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would necessarily eliminate jurisdiction based on the earlier presence
of property in the state, an assumption which is clearly illogical. 1'6 7

Most importantly, it ignores the fact that the gap attachment is being
used to fill is one created by the state itself. If the state's long arm is
not so long as it constitutionally might be, the simple remedy is to
adopt, either as a substitute for specific jurisdiction grants or as an
additional catchall, a provision extending jurisdiction to constitu-
tional limits, as have California 168 and Rhode Island.16 9 Such catch-
alls have been criticized as inconsistent with predictability,170 but this
argument is hard to line up side-by-side with acceptance of attach-
ment jurisdiction, because the latter implicates the same inconsis-
tency. The California solution permits the state to get jurisdiction
over the nonresident without imposing the hardship summary depri-
vation of his property necessarily entails.171 A state which deliber-

at a minimum due process would require "an affidavit... stating substantially facts on
which the cause of action is predicated, the amount claimed, that the defendant is a
non resident, and that the defendant has specified property in state," as well as judicial
scrutiny of the grounds for the writ and a means for defendant promptly to challenge
or dissolve the attachment. Jonnet, 530 F.2d at 1129-30 (emphasis added). It is not
clear from the opinions in Polar, Hillhouse, Mississippi Chemical, Aaron Ferer Sons,
or In re Law Research Services whether their authors would concur.

The Jonnet view is illogical. Since defendant's nonresidency does not tend to show
that he would in fact cut his ties to a state rather than answer suit there, it makes no
sense to require presentation of a detailed factual affidavit to an official with authority
to deny the writ, as Jonnet and the other cases did, and then say this requirement is
met upon a showing of defendant's nonresidency coupled with a complaint and state-
ment of defendant's local property. Jonnet's incoherence on this point results from its
ambivalence regarding the continuing significance of Ownbey v. Morgan. The courts
in Jonnet, Aaron Ferer Sons, and In re Law Research Services, all explicitly attacked
the continuing vitality of Ownbey v. Morgan but state that Fuentes' citation of it meant
that foreign attachment could somehow be saved if the procedural safeguards Fuentes
required were superimposed.

167. Shaffer conceded defendant's ownership of property in a jurisdiction could oc-
casionally form the basis for jurisdiction, and specifically cited with approval Dubin v.
Philadelphia, 34 Pa. D. & C. 61 (1938), where a foreign defendant's ownership of prop-
erty in the state was held to justify service of process against him on a slip-and-fall
claim related to such property. Shaffer, 433 U.S. at 208 n.29, It is difficult to see why
defendant's abandonment of such property would have eliminated the Dubin court's
jurisdiction. Moreover, if the property in question had been moveable and in fact re-
moved by defendant from the state, Shaffer did not suggest this fact would change the
state's jurisdiction. Quite the contrary, Shaffer suggested that the owner's effort to
avoid his obligations by removal of his property to another state could best be handled
by allowing the new situs state "to attach that property, by use of proper procedures,
as security for a judgment being sought in a forum where the litigation can be main-
tained consistently with International Shoe." Id.

168. CAL. CIV. PROC. CODE § 410.10 (West 1973).
169. See R.I. GEN. LAws § 9-5-33 (1970).
170. Smit, The Enduring Utility of In Rem Rules: A Lasting Legacy ofPennoyer v.

Neff, 43 BROOKLYN L. REV. 600, 606-07 (1977).
171. Few summary attachment cases have focused on the hardship summary

seizure might cause defendant, in large part because Fuentes rejected any such distinc-
tion. Nevertheless, the reporters are full of examples of seizures which present hard-
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ately foregoes this solution is hardly in a position to say that

ship situations. See, e.g., Fuller v. Harley, 559 F. Supp. 313 (W.D. Va. 1983) (seizing
wages); Betts v. Tom, 431 F. Supp. 1369 (D. Haw. 1977) (seizing checking account con-
taining exempt welfare monies); Johnson v. American Credit Co., 581 F.2d 556 (5th
Cir. 1978) (seizing an automobile); Briere v. Agway, Inc., 425 F. Supp. 654 (D. Vt. 1977)
(heard by a three judge court) (holding that seizure impairs market value of farm
property sold at action); Techem Chem. Co., Ltd. v. MIT Choyo Maru, 416 F. Supp. 960
(D. Md. 1976) (forcing a defendant to post security for $2 million when claim was
worth- only $360,000); Guzman v. Western State Bank, 516 F.2d 125 (8th Cir. 1975)
(seizing a mobile home); Terranova v. Avco Fin. Services, 396 F. Supp. 1042 (D. Vt.
1975) (heard by a three judge court) (holding that realty seizure impairs market value
and mortgageability); Olympic Forest Prod., Inc. v. Chassee Corp., 82 Wash. 2d 418, 511
P.2d 1002 (1973) (seizing bank account constituting 30 percent of defendant's working
capital); Gunther v. Merchants Warren Nat'l Bank, 360 F. Supp. 1085 (D. Me. 1973)
(seizing savings account prevented house rental payment); Lebowitz v. Forbes Leasing
& Fin. Corp., 326 F. Supp. 1335 (E.D. Pa. 1971), affd, 486 F.2d 979 (3d Cir. 1972) (seiz-
ing 40 percent of defendant's business' assets); Tucker v. Burton, 319 F. Supp. 567
(D.D.C. 1970) (heard by three-judge court) (seizing wages); Mills v. Bartlett, 265 A.2d
39 (Del. Super. Ct. 1970) (seizing wages); Jones Press Inc. v. Motor Travel Serv., Inc.,
176 N.W.2d 87 (Minn. 1970) (seizing accounts receivable destroyed business assets);
Michael's Jewelers v. Handy, 6 Conn. Cir. Ct. 103, 266 A.2d 904 (1969) (seizing wages).

A few courts have sought to distinguish foreign attachment from domestic attach-
ment on the basis that the former is unlikely to involve property necessary to defend-
ant's well being. See, e.g., Central Sec. Nat'l Bank v. Royal Homes, Inc., 371 F. Supp.
476, 481 (E.D. Mich. 1974); Banks v. Superior Court, 26 Cal. App. 3d 143, 146, 102 Cal.
Rptr. 590, 592 (1972). Any such distinction appears unrealistic after consideration of
cases like Fuller, Tucker, Mills, Michael's Jewelers, Techem Chem, Lebowitz, and Jones
Press. Indeed, foreign attachment is frequently more onerous then domestic attach-
ment. Where the attachment formulates the sole basis for personal jurisdiction, it may
not be dissolved until after the claim's dismissal or even appeal, thus tying up defend-
ant's property indefinitely. See, e.g., Estate of Portnoy v. Cessna Aircraft, 603 F. Supp.
285, 295 (S. D. Miss 1985); Hall, Morse, Gallagher & Anderson v. Koch & Koch, 406
A.2d 962, 966 (N.H. 1979); Stoller Fisheries, Inc. v. American Title Ins. Co., 258 N.W.2d
336, 346 (Iowa 1977); Merrill Lynch Gov't Securities, Inc. v. Fidelity Mutual Sav. Bank,
396 F. Supp. 318, 320 (S.D.N.Y. 1975); Long v. Levinson, 374 F. Supp. 615, 620 (S.D.
Iowa 1974). Forum inconvenience is a frequent factor, but the attaching courts some-
times justify refusal to transfer the case to a fairer forum on the basis that this seems
inconsistent with the attachment of local property. See, e.g., Unitec USA, Inc. v. Pon-
soldt, 91 A.D.2d 903, -, 457 N.Y.S.2d 526, 529-30 (1983). Some courts will continue the
attachment even after defendant has appeared personally, Central Sec. Nat'l Bank v.
Royal Homes, Inc. 371 F. Supp. 476, 479-80 (E.D. Mich. 1974), while others will dissolve
the attachment, absent an affirmative showing of a threat to plaintiff's security, upon
defendant's general appearance. See, e.g., Incontrade, Inc. v. Oilborn Int'l, SA, 407 F.
Supp. 1359 (S.D.N.Y. 1976); Merrill Lynch Gov't Sec., Inc., 396 F. Supp. at 320. This
latter course necessitates defendant's giving up his personal jurisdiction defense and
litigating in a forum of questionable jurisdiction. Other important rights may be lost.
In Tucker, a Maryland plaintiff sued a Maryland defendant in the District of Colum-
bia, where in personam jurisdiction was available, by garnishing the defendant's wages
in the District, where defendant worked. Plaintiff's counsel frankly admitted his sole
reason for pursuing this course of action "was to take advantage of the District's pre-
judgement garnishment statute, since Maryland's prejudgement garnishment law, like
the District's [was] not available against residents." Tucker, 319 F. Supp. at 577
(Wright, J., dissenting).

Finally, there is delay. In Incontrade, the attachment was vacated six months af-
ter levy; in Mills, it took defendant three and one half months to quash the wage gar-
nishment against him. Delay compounds the problem of inflated damage claims which
generate excessive seizures. See, e.g., Techem Chemical Co., Ltd. v. Mt. Choyo Mani,
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summary deprivations are "necessary to secure" jurisdiction because
it could easily get jurisdiction without imposing such deprivations.

A number of courts, doubtless conscious of the weakness of the
"necessary to secure the jurisdiction" argument, seek to buttress for-
eign attachment by arguing that it also assists in protecting the plain-
tiff's interest in securing an enforceable judgment and thus prevents
the state courts from rendering futile judgments. 172 This argument is
fatally flawed for three reasons. First, the Supreme Court views the
security argument as bogus because the full faith and credit clause
provides the plaintiff with adequate security by making a valid in
personam judgment enforceable in other states.173 Second, it is pure
speculation to argue that nonresidency always poses a real risk to
plaintiff's security.174 Indeed, in the real world the facts frequently
point the other way. Since judicial action is usually a matter of last
resort, if defendant were willing to secrete, transfer or remove his as-
sets, it seems likely that he would remove them before the onset of
litigation, not afterwards.175 The kind of property defendant has may
make it very difficult to unload quickly,17 6 and the very fact that de-
fendant may be far away may impede his ability to dispose of rela-
tively mobile property as hastily as could a real debtor.177 Finally,
once security to the plaintiff becomes the goal, the full panoply of

416 F. Supp. 960, 971-72 (D. Md. 1976); Usdan v. Dunn Paper Co., 392 F. Supp. 953, 956-
57 (E.D.N.Y. 1975).

172. See, e.g., ITC Entertainment, Ltd. v. Nelson Film Partners, 714 F.2d 217, 220-
21 (2d Cir. 1983); Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 637-38
(9th Cir. 1982); Merchants Nat'l Bank v. Dredge Gen. G.L. Gillespie, 663 F.2d 1338,
1346-47 (5th Cir. 1981); Stoller v. American Title Ins. Co., 258 N.W.2d 336, 346 (Iowa
1977); Central Soya Co., Inc. v. Cox Towing Co., 417 F. Supp. 658, 664 (N.D. Miss. 1976);
Central Sec. Nat'l Bank v. Royal Homes, 371 F. Supp. 476, 479-80, 482 (E.D. Mich.
1974); Roscoe v. Butler, 367 F. Supp. 574 (D. Md. 1973); Allen Trucking Co. v. Adams,
323 So. 2d 367, 370 (Ala. Civ. App. 1975); Hutchinson v. Bank of North Carolina, 392 F.
Supp. 888, 896 (M.D.N.C. 1975); Usdan v. Dunn Paper Co., 392 F. Supp. 953, 957
(E.D.N.Y. 1975); Property Research Fin. Corp. v. Superior Court, 23 Cal. App. 3d 413,
418, 100 Cal. Rptr. 233, 236 (1972); National Gen. Corp. v. Dutch Inns of Am., 15 Cal.
App. 3d 490, 496, 93 Cal. Rptr. 343, 347 (1971).

173. Shaffer v. Heitner, 433 U.S. at 210. Accord, Leibowitz v. Forbes Leasing &
Fin. Corp., 326 F. Supp. 1335, 1349-50 (E.D. Pa. 1971), aff'd., 456 F.2d 979 (3d Cir. 1972).
See also Comment, Foreign Attachment after Sniadach and Fuentes, 73 COLUM. L.
REV. 342, 347 (1973).

174. Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1142-43 (3d Cir. 1976) (Gibbons, J.,
concurring); Lebowitz, 326 F. Supp. at 1349.

175. Blair v. Pitchess, 5 Cal. 3d 258, 279, 486 P.2d 1242, 1256, 96 Cal. Rptr. 42, 56
(1971).

176. See, e.g., Jonnet v. Dollar Sav. Bank, 392 F. Supp. 1385, 1392 (W.D. Pa. 1975),
ffd, 530 F.2d 123 (3d Cir. 1976); Merchants Nat'l Bank v. Dredge General G. L. Gilles-

pie, 663 F.2d 1338, 1347-48 (5th Cir. 1981).
177. Nickles, Creditors' Provisional Remedies and Debtors' Due Process Rights: At-

tachment and Garnishment in Arkansas, 31 ARK. L. REV. 607, 673-75 (1978).
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procedural due process rights should be accorded defendant. 178 To
presume otherwise is to classify all nonresidents sued in a state's
courts as presumptive absconders, people who (1) owe the plaintiff
money and (2) will move or secrete their property to avoid judicial
collection. Such presumptions are inappropriate in view of Fuentes
and its progeny.

The second requirement of Fuentes is that there be a need for
prompt action. A number of courts have suggested that foreign at-
tachment presents precisely such a need because otherwise defendant
would be willing to move his property before levy could occur. 179

This argument, like the security argument, is flawed'80 because it
presumes that nonresident defendants will, in Longfellow's phrase,
"fold their tents, like the Arabs, and as silently steal away" into the
night when they discover they are about to be sued.181

178. State law generally treats security attachments differently from jurisdiction-
obtaining attachments, requiring of the former a threshold allegation that defendant is
about to remove assets from the state or otherwise hinder enforcement proceedings.
Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U.L. REV. 33, 59 (1978). In
Shaffer, the Supreme Court suggested that security attachments would of course re-
quire "proper procedures." Shaffer, 433 U.S. at 210 n.34 (citing North Georgia Finish-
ing v. DiChem, Inc., 419 U.S. 601 (1975); Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974);
Fueutes v. Shevin, 407 U.S. 67 (1972); Sniadach v. Family Fin. Corp., 395 U.S. 337
(1969)). At a minimum, foreign attachment should include procedures which comport
with Fueutes and its progeny. See, e.g., Jonnet v. Dollar Sav. Bank, 530 F.2d 1123, 1129-
30 (3d Cir. 1976); Mississippi Chem. Corp. v. Chemical Constr. Corp., 444 F. Supp. 925,
937-38 (S.D. Miss. 1977); Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 849-50,
852 (D.Neb. 1977); Hillhouse v. City of Kansas City, 559 P.2d 1148, 1155 (Kan. 1977).
There are certainly cases which have begun as jurisdictional attachments without such
safeguards, despite the questionable necessity for such a device, and in which the court
then justified continuing the attachment on unsubstantiated security grounds. See,
e.g., ITC Entertainment, Ltd. v. Nelson Film Partners, 714 F.2d 217, 219-21 (2d Cir.
1983); Stoller Fisheries, Inc. v. American Title Ins. Co., 258 N.W.2d 336, 346-47 (Iowa
1977); Usdan v. Dunn Paper Co., 392 F. Supp. 953, 957 (E.D.N.Y. 1975); Central Sec.
Nat'l Bank v. Royal Homes, Inc., 371 F. Supp. 476, 479-82 (E.D. Mich. 1974). Mixing
the various grounds for attachment this way allows plaintiffs to avoid "proper proce-
dures" and is inexcusable. A few courts have recognized this problem and, either as a
matter of statutory construction or discretion, quashed the attachment in the absence
of affirmative evidence of actual threat to plaintiff's getting an enforceable judgement.
See Brastex Corp. v. Allen Int'l, Inc., 702 F.2d 326, 330-31 (2d Cir. 1983); Incontrade,
Inc. v. Oilborn Int'l, S.A., 407 F. Supp. 1359, 1361 (S.D.N.Y. 1976). Assuming the valid-
ity of the initial attachment, it would appear that the Constitution requires such action
as taken by the Brastex and Incontrade courts.

179. Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 637-38 (9th Cir.
1982); Techem Chem. Co., Ltd. v. MIT Choyo Maru, 416 F. Supp. 960, 969 (D. Md.
1976); Allen Trucking Co. v. Adams, 323 So. 2d 367, 372 (Ala. Civ. App. 1975); Usdan v.
Dunn Paper Co., 392 F. Supp. 953, 958 (E.D.N.Y. 1975); Long v. Levinson, 374 F. Supp.
615, 618 (S.D. Iowa 1974); U.S. Industries v. Gregg, 348 F. Supp. 1004, 1021-22 (D. Del.
1972), rev'd, 540 F.2d 142 (3d Cir. 1976).

180. Lebowitz v. Forbes Leasing & Fin. Corp., 456 F.2d 979, 981 (3d Cir. 1972).
181. H. LONGFELLOW, The Day is Done, in THE COMPLETE POLITICAL WORKS OF

HENRY WADSWORTH LONGFELLOW 82 (1899) .... quoted in Blair v. Pitchess, 5 Cal. 3d
258, 279 n.11, 96 Cal. Rptr. 42, 56 n.11, 486 P.2d 1242, 1256 n.11 (1971). While the opin-
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The third Fuentes requirement is that the official issuing the
writ determine, under narrowly drawn statutory standards, that its
issuance is necessary and justified in the particular case. Precisely
what this means is unclear. At a minimum it implies that an official,
probably a judge,18 2 have discretion not to issue the writ and that the
party seeking the writ provide the official with sufficient information
about the exigencies of the case to aid him in exercising that discre-
tion.1 83 A later Supreme Court decision suggests the writ should is-

ions in the cases cited above all justified prompt seizure as necessary to secure jurisdic-
tion, not one of them did so on the basis of explicit findings indicating the actual
likelihood of a defendant's flight. Instead, the courts, to the extent that they explained
at all why prompt action was really necessary, did so simply because it was possible for
the defendants to remove their property. This hardly comports with Fueutes' require-
ment that the official authorizing the seizure determine, "under the standards of a
narrowly drawn statute, that it was necessary and justified in the particular instance."
Fuentes, 407 U.S. at 91 (emphasis added). In Jonnet, the court stated that "[t]here
would seem to be little likelihood that defendant .. . would be able so quickly to dis-
pose of million dollar long term mortgage assets so as to be able to avoid appear-
ance. . ." but refused to strike down the statute on that ground because he could
perceive situations in which a real exigency might exist. Jonnet, 392 F. Supp. at 1392.
The court thus ignored the Fueutes requirement that the statute be "narrowly drawn"
although it later struck the statute down on other grounds. Id. at 1392-93.

182. Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974) distinguished Fueutes and up-
held Louisiana's sequestration statute in part on the basis that the latter, unlike the
statutes in Fueutes, required a judge, not a clerk, to issue the writ. Id. at 615-16. Some
judges felt Mitchell had sub silentio overruled Fueutes. Mitchell, 416 U.S. at 623 (Pow-
ell, J., concurring); id. at 635 (Stewart, J. dissenting). It soon became apparent that it
had not. North Georgia Finishing Co., Inc. v. Di-Chem, Inc., 419 U.S. 601, 605-08 (1975);
id. at 608 (Stewart, J., concurring); id. at 609 (Powell, J., concurring); id. at 615-20
(Blackmun, J., dissenting). North Georgia struck down a Georgia garnishment statute
in part because it did not contain the procedural safeguard of requiring a judge with
discretion to control the issuance of the writ. Id. at 607.

After North Georgia, most courts have struck down summary seizure statutes
which did not require that a judge control the issuance of the writ. See, e.g., Johnson
v. American Credit Co., 581 F.2d 526, 534-35 (5th Cir. 1978); Guzman v. Western State
Bank, 516 F.2d 125, 130-31 (8th Cir. 1975); Mississippi Chem. Corp. v. Chemical Constr.
Corp., 444 F.Supp. 925, 941 (S.D. Miss. 1977); Betts v. Tom, 431 F. Supp. 1369, 1378 (D.
Haw. 1977); Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 852 (D. Neb. 1977);
Terranova v. AVCO Fin. Serv., 396 F. Supp. 1402, 1404-05, 1407 (D. Vt. 1975); Hillhouse
v. City of Kansas City, 221 Kan. 369, 559 P.2d 1148, 1153, 1156 (1977). A minority have
evaluated this aspect of the statutory scheme, not on whether the writ-issuing official
is formally a judge, but on whether under the overall scheme it is clear that he act not
ministerially but with "judicial" capacity or discretion. See, e.g., Jonnet v. Dollar Say.
Bank, 530 F.2d 1123, 1130 n.15 (3d Cir. 1976); Springdale Farms, Inc. v. McIlroy Bank &
Trust, 281 Ark. 371, -, 663 S.W.2d 936, 938-39 (1984); Stoller Fisheries, Inc. v. Ameri-
can Title Ins. Co., 258 N.W.2d 336, 345-46 (Iowa 1977); Hood Motor Co. v. Lawrence,
320 So. 2d 111, 114-16 (La. 1975); Roscoe v. Butler, 367 F. Supp. 574, 581-82 (D. Md.
1973); Hutchison v. Bank of North Carolina, 392 F. Supp. 888, 896 (M.D.N.C. 1975);
Thornton v. Carson, 111 Ariz. 490, -, 533 P.2d 657, 659 (1975).

183. Cases standing for this proposition are legion. See, e.g., Guzman v. Western
State Bank, 516 F.2d 125, 129-30 (8th Cir. 1975); Johnson v. American Credit Co., 581
F.2d 526, 534-35 (5th Cir. 1978); Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1129-30 (3d
Cir. 1976); Lewis Serv. Center, Inc. v. Mack Fin. Corp., 696 F.2d 66, 68 (8th Cir. 1982);
Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 644 (9th Cir. 1982)
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sue only upon a showing of "probable cause,"'184 but is not clear
whether this means probable cause to believe the plaintiff will ulti-
mately prevail on the merits, 8 5 probable cause to believe the defend-
ant will abscond, 8 6 or some combination of the two.18 7 The lack of
precision with which the courts have defined the standard is reminis-

(Byrne, J., dissenting); Merchants Nat'l Bank v. The Dredge Gen. G.L. Gillespie, 663
F.2d 1338, 1351, 1353 (5th Cir. 1981) (Tate, J., dissenting); Strick Corp. v. Thai Teak
Prod. Co., 493 F. Supp. 1210, 1217 (E.D. Pa. 1980); Alyeska Pipeline Serv. Co. v. Bay
Ridge, 509 F. Supp. 1115, 1120 (D. Alaska 1981); Searles v. First Nat'l Bank of Arizona,
127 Ariz. 240, -, 619 P.2d 749, 754 (1980); Karl Senner, Inc. v. MV Acadian Valor, 485
F. Supp. 287, 294 (E.D. La. 1980); Peebles v. Clement, 63 Ohio St. 2d 314, -, 408 N.E.2d
689, 693-94 (1980); Grand Bahama Petroleum Co., Ltd. v. Canadian Transp. Agencies,
Ltd., 450 F. Supp. 447, 458 (W.D. Wash. 1978); Mississippi Chem. Corp. v. Chemical
Constr. Corp., 444 F. Supp. 925, 935 (S.D. Miss. 1977); Aaron Ferer & Sons Co. v.
Berman, 431 F. Supp. 847, 852 (D. Neb. 1977); Williams v. Matovich, 560 P.2d 1338, 1341
(Mont. 1977); Hillhouse v. City of Kansas City, 559 P.2d 1148, 1155 (Kan. 1977); Unique
Caterers, Inc. v. Rudy's Farm Co., 338 So. 2d 1067, 1071 (Fla. 1976); Hamrick v. Ashland
Fin. Co., 423 F. Supp. 1033, 1036 (S.D.W. Va. 1976); Thorton v. Carson, 111 Ariz. 490, -,
533 P.2d 657, 659 (1975); Terranova v. Avco Fin. Serv., 396 F. Supp. 1402, 1404 (D. Vt.
1975); Roscoe v. Butler, 367 F. Supp. 574, 581-82 (D. Md. 1973); Randone v. Appellate
Dep't of Superior Court, 5 Cal. 3d 536, 557 n.20, 563, 488 P.2d 13, 27 n.20, 96 Cal. Rptr.
709, 723, n.20, 727 (1971); Blair v. Pitchess, 5 Cal. 3d 258, 274, 486 P.2d 1242, 1253, 96 Cal.
Rptr. 42, 53 (1971).

184. Mitchell v. W.T. Grant Co., 416 U.S. 600, 609, 612 (1974); Id. at 625 (Powell, J.,
concurring). But see Farmers Say. & Trust Co. v. Ridenour, 59 Ohio Misc. 128, -, 394
N.E.2d 1039, 1042 (1979); Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627,
643 n.3 (9th Cir. 1982) (Byrne, J., dissenting); Roscoe v. Butler, 367 F. Supp. 574, 582
n.11 (D. Md. 1973). The Mitchell majority opinion said that "the seller.., would need
to establish... the probability that his case will succeed." Mitchell, 416 U.S. 609. Jus-
tice Powell's concurrence spoke of the necessity for a "specific factual showing ... of
probable cause to believe that [the creditor] is entitled to .. .relief." Id. at 625. But
neither reference is clear, because on Mitchell's facts, since the plaintiff held a ven-
dor's lien in the property to be repossessed and the value of the property itself was
subject to deterioration, proof of default was tantamount to proof of a risk to plaintiff's
security interest.

185. See, e.g., Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 30 (3d Cir. 1976); Strick
Corp. v. Thai Teak Prod. Co., 493 F. Supp. 1210, 1217 (E.D. Pa. 1980); Mississippi Chem.
Corp. v. Chemical Constr. Corp., 444 F. Supp. 925, 935, 941 (S.D. Miss. 1977); Roscoe v.
Butler, 367 F. Supp. 574, 581-82 (D. Md. 1973).

186. See, e.g., North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 611
(1975) (Powell, J., concurring); Guzman v. Western State Bank, 516 F.2d 125, 130 (8th
Cir. 1975); Springdale Farms, Inc. v. McIlroy Bank & Trust Co., 281 Ark. 371, -, 663
S.W.2d 936, 938 (1984); Terranova v. Avco Fin. Serv., 396 F. Supp. 1402, 1407 n.8 (D. Vt.
1975); Gunter v. Merchants Warren Nat'l Bank, 360 F. Supp. 1085, 1090 (D. Me. 1973);
Lynch v. Household Fin. Corp., 360 F. Supp. 720, 723 n.5 (D. Conn. 1973); Roscoe v.
Butler, 367 F. Supp. 574, 582 (D. Md. 1973); Randone v. Appellate Dep't of Superior
Court, 5 Cal. 3d 13, 557 n.20, 488 P.2d 13, 27 n.20, 96 Cal. Rptr. 709, 723 n.20 (1971).

187. It seems best to say that both require consideration, with the focus in most
cases likely to be on the exigencies of the case rather than the merits. A brief analysis
shows why this is true. No matter how strong plaintiff's case looks, no state allows ex
parte seizure of a defendant's property where no exigencies are claimed to exist; sum-
mary seizure has legitimately been considered an extraordinary remedy. In the
Fueutes context, the question for the judge or magistrate asked to issue a summary
writ must focus on why seizure is needed immediately. Since ex parte confiscation of
defendant's property is a drastic remedy, the rule necessarily follows that it should oc-
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cent of the variety of ways the standards for issuing temporary re-
straining orders and preliminary injunctions have been articulated.1 8s

As with temporary injunctions, at a minimum the party seeking
emergency aid should have to show compelling evidence of an actual
threat of irreparable injury,i8 9 with the court occasionally factoring
in the likelihood of plaintiff's victory on the merits, the gravity of the
loss he will suffer if the writ is not issued, and the harm to defendant
which will ensue if the order is granted.190 A boilerplate iteration of
a claim and of defendant's nonresidency completely fails this test, be-
cause it does not indicate a likelihood that defendant will cut and
run, which would be necessary to begin the irreparable harm analy-
sis, nor does it prove that plaintiff will win on the merits, that plain-
tiff cannot be made whole in some other way, or that defendant will
not be harmed if the order is granted.

An alternative effort to save foreign attachment schemes from
procedural due process attack relies heavily upon language in a 1931
Supreme Court decision indicating that "[w]here only property rights
are involved, mere postponement of the judicial inquiry is not a de-
nial of due process, if the opportunity for ultimate judicial determina-
tion of liability is adequate,"'191 and upon two post-Fuentes decisions,
Mitchell v. W. T Grant Co., 192 and North Georgia Finishing, Inc. v.
Di-Chem, Inc.19 3 In the latter two cases, the Supreme Court empha-
sized the significance of "other safeguard[s],"' 194 including the availa-

cur only when there are facts indicating a real danger to plaintiff's security. Guzman
v. Western State Bank, 516 F.2d 125, 130 (8th Cir. 1975).

At the same time, the court asked to issue the writ cannot ignore the merits of the
underlying dispute. After all, even if defendant is taking flight, this is a matter of le-
gitimate concern only to those who have legitimate claims against him. Hence, in addi-
tion to requiring a showing of special exigency, courts have also required a showing of
at least a "colorable" plaintiff's claim. See, e.g., Polar Shipping Ltd. v. Oriental Ship-
ping Corp., 680 F.2d 627, 643 n.3 (9th Cir. 1982) (Byrne, J., dissenting) (colorable); Jon-
net v. Dollar Say. Bank, 530 F.2d 1123, 1129 (3d Cir. 1976) (sworn document stating
substantially the facts on which the cause of action is predicated); Roscoe v. Butler, 367
F. Supp. 574, 582 (D. Md. 1973) (prima facie claim).

188. See generally 11 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCE-
DURE §§ 2948, 2951 (1973).

189. Id. See also Reed v. Cleveland Bd. of Educ., 581 F.2d 570 (6th Cir. 1978); Nor-
walk CORE v. Norwalk Bd. of Educ., 298 F. Supp. 203, 206 (D. Conn. 1968); Holiday
Inns of Am. v. B & B Corp., 409 F.2d 614, 618 (3d Cir. 1969).

190. 11 WRIGHT & MILLER, supra note 188, at § 2951. At least one court has noted
the parallel between the law of temporary restraining orders and the law of provi-
sional remedies and has sought to save a constitutionally defective provisional remedy
scheme by reading into it the procedural requirements necessary for temporary re-
straining orders. Callen v. Sherman's, Inc., 92 N.J. 114, -, 455 A.2d 1102, 1113-14
(1983).

191. Phillips v. Commissioner, 283 U.S. 589, 596-97 (1931).
192. 416 U.S. 600 (1974).
193. 419 U.S. 601 (1975).
194. North Georgia Finishing, 419 U.S. at 606-07; Mitchell, 416 U.S. at 615-18.
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bility of a prompt post-seizure judicial hearing,195 as a possible
substitute for pre-seizure notice and hearing. Under this view, the
initial ministerial issuance of a writ of attachment does not render
constitutionally defective a summary attachment scheme so long as
the defendant has a right to an immediate hearing before a judge to
rectify any error in the pre-hearing issuance of the writ. A number
of judges have subscribed to this position.196

The position of these judges is indefensible in light of both prece-
dent and logic. The overwhelming weight of authority is against
them.197 The language quoted from the Phillips case above' 98 is in-
apposite, both because of the peculiar nature of the Phillips case it-
self1 99 and because recent Supreme Court references to it have

195. North Georgia Finishing, 419 U.S. at 606-07; Mitchell, 416 U.S. at 618.
196. See, e.g., Guzman v. Western State Bank, 381 F. Supp. 1262, 1266 (D.N.D.

1974), rev'd, 516 F.2d 125 (8th Cir. 1975); Doran v. Home Mart Bldg. Centers, 233 Ga.
705, 708, 213 S.E.2d 825, 828 (1975) (Gunter, J., concurring); Greyhound Corp. v. Heit-
ner, 361 A.2d 225, 232-35 (Del. 1976). Justice Powell, concurring in North Georgia Fin-
ishing, also appears to take this view. North Georgia Finishing, 419 U.S. at 611 n.3 &
612-13 n.5. This conclusion must be amplified in light of his statement in the text that
the applicant for a summary seizure must establish "a factual basis of the need to re-
sort to the remedy," as well as his previous statement in Mitchell, that the "creditor
•.. make a specific factual showing... of probable cause to believe he is entitled to the
relief requested." North Georgia Finishing, 419 U.S. at 611; Mitchell, 416 U.S. at 611;
id. at 625 (Powell, J., concurring).

197. In addition to the Eighth Circuit opinion reversing the district court in Guz-
man, 516 F.2d at 130-31, numerous other cases have emphasized the need for independ-
ent state control over the issuance of the writ and power not to issue it if the party
requesting it fails to show why it should issue. See, e.g., Johnson v. American Credit
Co., 581 F.2d 526, 534 (5th Cir. 1978); Jonnet v. Dollar Sav. Bank, 530 F.2d 1123, 1129-30
(3d Cir. 1976); Springdale Farms, Inc. v. Mcllroy Bank & Trust, 281 Ark. 371, -, 663
S.W.2d 936, 938 (1984); Peebles v. Clement, 63 Ohio St. 2d 314, -, 408 N.E.2d 689, 693-
94 (1980); Mississippi Chem. Corp. v. Chemical Constr. Corp., 444 F. Supp. 925, 935, 941
(S.D. Miss. 1977); Aaron Ferer & Sons v. Berman, 431 F. Supp. 847, 852-53 (D. Neb.
1977); Phillips v. Guin & Hunt, Inc., 344 So. 2d 568, 572 (Fla. 1977); Betts v. Tom, 431 F.
Supp. 1369, 1377-78 (D. Haw. 1977); Hillhouse v. City of Kansas City, 559 P.2d 1148,
1153, 1155-56 (Kan. 1977); Thorton v. Carson, 111 Ariz. 490, -, 533 P.2d 657, 659 (1975);
Hood Motor Co, v. Lawrence, 320 So. 2d 111, 114-16 (La. 1975); Hutchison v. Bank of
North Carolina, 392 F. Supp. 888, 895-97 (M.D.N.C. 1975); In re Law Research Serv.,
Inc., 386 F. Supp. 749, 754-55 (S.D.N.Y. 1974).

198. See supra note 191 and accompanying text.
199. Phillips involved summary seizure of property to aid in the collection of the

internal revenue, and must be limited to upholding the power of tax collectors to em-
ploy summary distraint as an aid in tax collection. In the opinion the Court cites to
two early distraint cases, Springer v. United States, 102 U.S. 586 (1881), and Scottish
Union Nat'l Ins. Co. v. Bowland, 196 U.S. 611 (1905), neither of which even remotely
states that mere postponement of hearing is never a denial of due process where only
property rights are involved, but only uphold summary distraint as part of the historic
arsenal of weapons the law has accorded tax officials to aid in the collection of reve-
nues. Moreover, the "mere postponement" sentence and citations are immediately fol-
lowed by the following sentence: "Delay in the judicial determination of property
rights is not uncommon where it is essential that governmental needs be immediately
satisfied." Phillips, 283 U.S. at 597. The Court in Fueutes cited the Phillips case as its
first example of an extraordinary situation justifying summary seizure, quoting with
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indicated that a broad reading of Phillips, while perhaps permissible
in the pre-Fuentes era, no longer comports with the Court's current
view of the requirements of due process.20 0 A close reading of Mitch-
ell and North Georgia Finishing indicates that neither decision ac-
cepted the legitimacy of summary seizure without pre-seizure review
by a neutral government official with at least judicial discretion not
to issue the writ.20 1 Quite the opposite is true. Mitchell, authorizing
a summary seizure of property in which a creditor had a security in-
terest, did so only after distinguishing the case from Fuentes largely
on the basis that the procedures before the Court in the earlier case
failed to require judicial scrutiny of the creditor's claim for immedi-
ate relief and hence left the debtor to the "unsupervised mercy" of
his creditor.20 2 North Georgia involved garnishment of a bank ac-

approved Phillips' reliance "on 'the need of the government promptly to secure its rev-
enues.'" Fuentes, 407 U.S. at 92 n.24 (emphasis added).

200. In Mitchell v. W.T. Grant Co., the Court discussed Phillips and other early
cases as part of the historic backdrop against which Fueutes and its immediate progeni-
tor, Sniadach, should be evaluated. Mitchell, 416 U.S. at 611-15. The Court then stated
the holding of Fueutes as prohibiting a seizure "carried out without notice or opportu-
nity for hearing and without judicial participation," and immediately proceeded to dis-
tinguish Fueutes largely on the basis that in Mitchell, unlike Fueutes, only a judge
could issue the writ and only then upon a nonconclusory showing of necessity. Id. at
615-18. The Court believed these safeguards protected Mitchell from "the un-
supervised mercy of the creditor and court functionaries," and found them necessary
"to minimize the risk that the ex parte procedure will lead to a wrongful taking." Id.
at 616-18.

The view that Fueutes and its progeny have modified the traditional position that
where only property rights are involved, all that is necessary is an adequate post-
seizure hearing has been stated in other recent Supreme Court references to the Phil-
lips dictum. See, e.g., North Georgia Finishing, 419 U.S. at 609-10 (Powell, J. concur-
ring); Arnett v. Kennedy, 416 U.S. 134, 187-89 (1974) (White, J., concurring). In limited
contexts, a post-deprivation remedy can accomplish all that can be expected. Parratt v.
Taylor, 451 U.S. 527 (1981) (state's post-deprivation hearing process adequate redress
for negligent loss of prisoner's property). Such a process is, however, inadequate
where it is reasonable to impose some sort of controls which "contain and direct" the
intentional acts of state officials. Id. at 546 (Blackmun, J. concurring).

201. See supra note 182.
202. Mitchell, 416 U.S. at 616. The Court also distinguished Fueutes on the basis

that in the former case, unlike Mitchell, the state did not guarantee the defendant a
right to a speedy post-deprivation hearing. Id. at 616, 618. But the emphasis was
clearly on pre-seizure judicial scrutiny. The Court restated Fueutes as holding the
seizure before it unconstitutional "[b]ecause carried out without notice or opportunity
for a hearing and without judicial participation." Id. at 615. The Court then dwelled
at length on this distinction between the cases and why it made a difference.

The Florida law ... in Fueutes authorized repossession of the sold goods with-
out judicial order, approval, or participation. A writ of replevin was em-
ployed, but it was issued by a court clerk. As . . . perceived by this Court,
"[t]here [was] no requirement that the applicant make a convincing showing
before the seizure;" the law required only "the bare assertion of the party
seeking the writ that he [was] entitled to one." The Pennsylvania law was
considered to be essentially the same.... The party seeking the writ was not
obliged to initiate a court action for repossession, was not required formally to
allege that he was entitled to the property and had only to file an affidavit of
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count on the basis of a plaintiff's affidavit stating the amount due in
debt and that he had "reason to apprehend the loss of the said sum
... unless process of garnishment issues."20 3 North Georgia held the

garnishment procedure unconstitutional under Fuentes because the
seizures were "carried out without notice and opportunity for a hear-
ing or other safeguard against mistaken repossession. '20 4 The Court
found the case similar to Fuentes because defendant's property had
been taken by a "writ . . .issued by a court clerk without notice or
opportunity for an early hearing and without participation by a judi-
cial officer. ' 20 5 The Court added that the state statute lacked the
"saving characteristics" of the Louisiana statute20 6 in Mitchell, not
only because there was no right to an early post-deprivation hearing,
but also because the writ was

issuable on the affidavit of the creditor or his attorney, and
the latter need not have personal knowledge of the facts.
The affidavit . . .need contain only conclusory allegations.
The writ is issuable... by the court clerk, without participa-
tion by a judge.20 7

The position that availability of immediate post-seizure relief can
cure a scheme which permits seizure without substantial judicial con-

the value of the property sought to be replevied. The Court distinguished the
Pennsylvania and Florida proceedings from that of the common law where,
the Court said, "a state official made at least a summary determination of the
relative rights of the disputing parties before stepping into the dispute and
taking goods from them."

The Louisiana sequestration statute followed in this case mandates a...
different procedure. A writ ... is available to a ... lien holder to forestall
waste or alienation ... but, different from the Florida and Pennsylvania sys-
tems, bare conclusory claims of ... lien will not suffice .... Article 3501 au-
thorizes the writ "only when ... the grounds... for the issuance of the writ
clearly appear from specific facts" shown by verified petition or affidavit.
Moreover... the requisite showing must be to a judge, and judicial authoriza-
tion obtained. Mitchell was not at the unsupervised mercy of the creditor and
court functionairies. The Louisiana law provides for judicial control of the
process from beginning to end. This control is one of the measures adopted by
the State to minimize the risk [of] a wrongful taking....

The risk of wrongful use of the procedure must also be judged in the con-
text of the issues which are to be determined at that proceeding. In Florida
and Pennsylvania property was only to be replevied ... if it had been "wrong-
fully detained." This broad "fault" standard is inherently subject to factual
determination and adversarial input .... [and] was thought ill-suited for pre-
liminary ex parte determination. In Louisiana, on the other hand, the facts
relevant to obtaining a writ . . .are narrowly confined .... [D]ocumentary
proof is particularly suited for questions of the existence of a vendor's lien
and the issue of default. There is far less danger here that the seizure will be
mistaken.

Id. at 615-18. (citations omitted) (footnotes omitted).
203. North Georgia, 419 U.S. at 604.
204. Id. at 606.
205. Id.
206. Id. at 607.
207. Id.
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trol not only is inconsistent with precedent but also is totally illogi-
cal. By definition, a post-seizure hearing, however expeditious,
cannot possibly undo the harm caused by a taking which was wrong-
ful in the first instance. The Supreme Court has been concerned
about minimizing the risk of such harm, and the requirement of close
initial judicial screening of application for ex parte writs was directly
aimed at meeting this concern. In Fuentes the Court believed that an
unreasonable risk of unfair or mistaken deprivation necessarily flows
from any system under which "the State seizes goods simply upon
the application of and for the benefit of a private party. '20 The
Court was not simply afraid that state rules might let pass "wholly
unfounded applications for a writ." Assuming plaintiff's good faith,
there was need to test

more than the strength of the applicant's own belief in his
rights. Since his private gain is at stake, the danger is all too
great that his confidence in his cause will be misplaced....
Because of the understandable, self-interested fallibility of
litigants, a court does . . .not generally take even tentative
action until it has itself examined the support for the plain-
tiff's position. The Florida and Pennsylvania statutes do not
even require the official issuing a writ . . . to do that
much.

209

Private parties, serving their own private advantage, may
unilaterally invoke State power to replevy goods from an-
other. No State official participates in the decision to seek
the writ; no State official reviews the basis for the claim of
repossession; and no State official evaluates the need for im-
mediate seizure. There is not a requirement that the plain-
tiff provide any information to the court on these matters.
The State acts largely in the dark.2 10

Mitchell v. W. T Grant Co. focused even more strongly on the
risk of mistaken seizure. In distinguishing Fuentes, the Court em-
phasized that "Mitchell was not at the unsupervised mercy of the
creditor and court functionaries. The Louisiana law provides for ju-
dicial control from beginning to end. This control is one of the many
adopted.., to minimize the risk that the ex parte procedure will lead
to a wrongful taking. 21 1 The Court followed this paragraph with
discussion of the narrow evidentiary basis upon which a writ could
issue in Louisiana, concluding that "[t]here is thus far less danger
here that the seizure will be mistaken" because "the Louisiana sys-

208. Fuentes, 407 U.S. 81.
209. Id. at 83.
210. Id. at 93.
211. Mitchell, 416 U.S. 616-17.

1987]
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tern . . . minimize[s] the risk of error of a wrongful interim
possession."

212

Courts which deny the significance of pre-seizure ex parte
screening of the application for the writ sometimes argue that such
screening will be generally futile because a one-sided presentation by
plaintiff's counsel is unlikely to allow a judge to ferret out weak
claims.213  Alternatively, courts occasionally justify eliminating
screening as unnecessary because the nature of the taking will be
brief and is otherwise unlikely to create substantial hardship on de-
fendants.214 Neither argument can withstand analysis under Fuentes,

212. Id. at 618.
213. See, e.g., Polar Shipping Ltd. v. Oriental Shipping Corp., 680 F.2d 627, 639 (9th

Cir. 1982) (upholding former Admiralty Supplemental Rule B, the court stated that
clerk review of conclusory hearsay affidavit is adequate because judicial scrutiny of
"documents, ex parte, would add little protection, if any, to the defendants, probably
none. The probable product of such a ruling would be more legal boilerplate.");
Merchants Nat'l Bank v. Dredger Gen. G.L. Gillespie, 663 F.2d 1338, 1344 (5th Cir.
1981) (upholding former Admiralty Rule C in part because "it is questionable whether
a judge... on a pre-arrest basis could fairly consider complicated transactions"); Lebo-
witz v. Forbes Leasing & Finance Corp., 456 F.2d 979, 981 (3d Cir. 1972) (stating: "The
absence of any requirement of an affidavit... is not a deficiency of constitutional pro-
portions.... Likewise, while the intervention of a judicial officer prior to attachment
-might be desirable, we do not agree that the absence of such intervention renders pro-
cess by attachment unconstitutional."). Numerous other cases evidence a decided pro
plaintiff bias which renders nugatory any sense that they really value close review of
the facts. See, e.g., Central Security National Bank v. Royal Homes, Inc., 371 F. Supp.
476, 481 (E.D. Mich. 1974) (taking judicial notice that plaintiff was likely to win be-
cause most actions on promissory notes are successful); Harrison v. Morris, 370 F.
Supp. 142, 144 (D.S.C. 1974) (upholding clerk issued writ of attachment on basis of affi-
davit of plaintiff's belief that defendant would remove property from state); Doran v.
Home Mart Bldg. Centers, 233 Ga. 705, 707-08, 213 S.E. 2d 825, 826 (1975) (upholding
judicial attachment on basis of affidavit stating conclusorily that defendant was ab-
sconding); Kitson v. Hawke, 231 Ga. 157, 161, 200 S.E. 2d 703, 706 (1973) (affidavit con-
clusorily alleging defendant was removing property from the state).

214. A number of courts appear quite sanguine about the delays incident to attach-
ment. See, e.g., Central Security Nat'l Bank v. Royal Homes, Inc., 371 F. Supp. 476, 480
(E.D. Mich. 1974) (stating that delay "is the price of the unavoidable delay in reaching
the merits of the underlying issue of liability"); Harrison v. Morris, 370 F. Supp. 142,
148 (D.S.C. 1974) ("The owner is not deprived of his property: The impact is to place
the state in temporary possession until the issues can be litigated."); Doran v. Home
Mart Bldg. Centers, Inc., 233 Ga. 705, 707-08, 213 S.E.2d 825, 826, 829 (1975) (ignoring a
challenge to a statutory scheme allowing declaration of attachment to be filed fifteen
days after levy and service of notice of attachment no later than ten days before final
judgment).

This lack of concern seems heightened when the basis for the attachment is the
defendant's nonresidence. Central Security Nat'l Bank, 371 F.Supp. at 481 (taking no-
tice of "improbability of hardship" in all cases of nonresidents). Cf. Greyhound v.
Heitner, 361 A.2d 225, 232-35 (Del. 1976), (accepting the need for Mitchell - North
Georgia safeguards, but then accepting judge ordered foreign attachment on the basis
of an affidavit describing defendant as nonresident and identifying his property in the
state, where only release can come if (1) defendant appears generally, (2) petitions for
release, and (3) court then concludes that plaintiff likely to lose case or property other-
wise unnecessary to secure judgment).



FOREIGN A TTA CHMENT

Mitchell, and North Georgia.
The futility argument turns the analysis of Fuentes, Mitchell,

and North Georgia on its head. Both Fuentes and Mitchell deter-
mined that conclusory allegations would preclude effective exercise
of discretion not to issue an ex parte writ where it was unnecessary
or might be mistaken and that therefore a constitutional scheme
must include provisions for preliminary neutral review of allegations
of specific facts showing why the writ should issue.215 In complex
cases, this might mean that some attachments might not issue which
hindsight would indicate would have proved efficacious.2 16 But com-
plex cases were "thought ill suited for preliminary ex parte determi-
nation"217 because of the enhanced "danger... that the seizure will
be mistaken and a corresponding [increase] in the utility of an adver-
sary hearing. '218 If there were doubts about whether the Court
meant what it had said, North Georgia Finishing should have re-
solved them. There the Court set aside as unconstitutional a garnish-
ment of a bank account based on a conclusory affidavit that plaintiff
believed the account would be emptied if the writ was not issued be-
cause the writ failed to set out "clearly . . . the facts entitling the
creditor" to the writ.219

An argument that a temporary seizure of property does not work
a hardship on its owner is equally flawed. Aside from the historical
fact that such seizures have in fact worked hardship,220 it must be
remembered that Fuentes held that "any significant taking of prop-
erty is within the purview of the Due Process Clause, '221 refused to
"distinguish among different kinds of property in applying" it,222 and
declined to draw "bright line" distinctions based on the brevity or
temporary nature of deprivations.223 The Court has not retreated
from these positions.224 The cases simply presume that any signifi-
cant taking22 5 imposes a constitutionally cognizable burden, and then

215. Fueutes, 407 U.S. at 83, 91, 93; Mitchell, 416 U.S. at 615-18.
216. See, e.g., Mississippi Chem. Corp. v. Chemical Constr. Corp., 444 F. Supp. 925,

941 (S.D. Miss. 1977).
217. Mitchell, 416 U.S. at 617.
218. Id. at 618.
219. North Georgia Finishing, 419 U.S. at 697.
220. See supra note 171.
221. Fuentes, 407 U.S. at 86.
222. North Georgia Finishing, 419 U.S. at 608 (citing Fueutes, 407 U.S. at 89-90).
223. Fuentes, 407 U.S. at 85-86.
224. See North Georgia Finishing, 419 U.S. at 606, 608.
225. The cases do divide over such narrow questions whether filing of mechanics'

or materialmen's liens or notice of lis pendens is a taking of a significant property in-
terest. Compare Spielman-Ford, Inc. v. Hanson's Inc., 379 F. Supp. 997 (D. Ariz. 1973)
and Chrysler Corp. v. Fedder Corp., 670 F.2d 1316 (3d Cir. 1982) with Roundhouse
Constr. Corp. v. Telesco Masons Supplies Co., 168 Conn. 371, 362 A.2d 778, vacated, 423
U.S. 809 (1975), adhered to, 170 Conn. 155, 365 A.2d 393 (1976), cert denied, 429 U.S.

19871
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requires that the states establish procedures which require at the out-
set demonstration of facts indicating there is good reason for in-
flicting that burden.

Foreign attachment statutes fail this test for the same reason
that they fail the "extraordinary situation" test set forth in Fuentes.
The nonresidency of the defendant is not a fact which gives rise to a
legitimate inference that defendant will secrete himself or will hide
his local property from his creditors or otherwise endanger their se-
curity.226 The jurisdiction-securing function of foreign attachment
presumes the continued vitality of Ownbey v. Morgan,227 a presump-
tion which cannot stand unchallenged after Shoffer v. Heitner,22 8 and
also rests on unexamined and incorrect assumptions that nonresi-
dents could not otherwise be sued in the state where they have prop-
erty and would be likely to remove all their assets from a state if
they knew this would help avoid having to litigate there. 229

A more sophisticated variation of the argument that the availa-
bility of prompt post-seizure hearing will cure a foreign attachment
scheme which provides for little or no pre-seizure decision-making
regarding the need for attachment relies on the balancing approach
to due process rights taken by Mitchell v. W. T Grant Co. and other
recent Supreme Court opinions.230 Under this view, the require-
ments of due process are sufficiently flexible so that a statutory
scheme of provisional remedies will pass constitutional muster so
long as it reasonably counterbalances debtor and creditor interests.231

Judges who subscribe to this view then downgrade the significance of
preliminary screenings by issuing officers and instead emphasize the
availability of a prompt post-seizure hearing at which a wrongful
seizure can be corrected.232

889 (1976). A similar split has developed regarding whether a non-possessory attach-
ment of realty constitutes a sufficient taking to implicate due process. Compare Briere
v. Agway, 425 F. Supp. 654 (D. Vt. 1977) and Hutchison v. Bank of North Carolina, 392
F. Supp. 888 (M.D.N.C. 1975) with Central Security Nat'l Bank v. Royal Homes, Inc.,
371 F. Supp. 476 (E.D. Mich. 1974). Resolution of such disputes is beyond the scope of
this Article.

226. See supra notes 172-90 and accompanying text.
227. 256 U.S. 94 (1921). See also supra note 166.
228. 433 U.S. 186 (1977). See also supra notes 133, 137.
229. See supra notes 163-67 and accompanying text.
230. In addition to Mitchell, 416 U.S. 600 (1974), see Mathews v. Ethridge, 424 U.S.

319, 335 (1976); North Georgia Finishing, Inc. v. DiChem, Inc., 419 U.S. 601, 610-12
(1975) (Powell, J., concurring); Arnett v. Kennedy, 416 U.S. 134, 167-68 (1974) (Powell,
J., concurring); id. at 188-89 (White, J., concurring).

231. North Georgia Finishing, 419 U.S. at 610-12 (Powell, J., concurring); Grey-
hound v. Heitner, 361 A.2d 225, 235 (Del. 1976), Hutchison v. Bank of North Carolina,
392 F. Supp. 888, 892-94 (M.D.N.C. 1975).

232. This is clearly the view Justice Powell took in his concurring opinion in North
Georgia Finishing. North Georgia Finishing, 419 U.S. at 609. He stated his firm belief
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One must acknowledge that Mitchell v. W. T. Grant Co. departs
from Fuentes and authorizes a balancing of interests to test the ade-
quacy of procedural safeguards.2 33  Most commentators 234  and
cases 23 5 since Mitchell have recognized the appropriateness of a bal-

that "The basic protection required for the debtor is the assurance of a prompt post
garnishment hearing before a judge." Id. at 611 n.3 (Powell, J., concurring). He gave
lip service to the requirement of "establish[ing] before a neutral officer a factual basis
of the need for resort to the remedy." Id. at 611. He would not require such officer to
be a judge. Id. at 611 n.3. Nor would he make any inquiry into the merits of plaintiff's
cause of action or an "elaborate" investigation of the need to ensure collectibility of
the obligation. Id. at 612 n.5. In Justice Powell's view, while ex parte seizure may
cause temporary harm, "this fact alone does not give rise to constitutional objection."
Id. at 610.

The Delaware Supreme Court apparently agreed. In upholding Delaware's for-
eign attachment scheme as providing "a reasonable balancing of interests," the court
ignored the fact that the issuing judge did not have to exercise discretion over whether
the writ should issue and instead emphasized the fact that defendant who appeared
generally could force the release of the property unless plaintiff showed such release
would substantially impair likely satisfaction of the judgment. Greyhound, 361 A.2d at
234-35.

The three judge court in Hutchison also agreed with Justice Powell's view. Hutch-
inson, 392 F. Supp. at 897 n.10.

233. Unlike Fueutes, which seemed to regard the requirement of prior notice and
hearing as an end in itself, Mitchell focused on the purpose of such a hearing, the
avoidance of wrongful taking. See Catz & Robinson, Due Process and Creditors' Reme-
dies: From Sniadach and Fueutes to Mitchell North Georgia and Beyond, 28 RUTGERS
L. REV. 541, 558 (1975); Nickles, Creditors' Provisional Remedies and Debtors' Due
Process Rights: Attachment and Garnishment in Arkansas, 31 ARK. L. REV. 607, 617-
18 (1978). The Mitchell Court, unlike the Fueutes majority, thought the law should
"take account" of creditors' interests as well as those of debtors. Mitchell, 416 U.S. at
604. The question was whether "the state has reached a constitutional accommodation
of the respective interests" of creditor and debtor. Id. at 610. If it did so, then due
process would not be offended, since the requirements of due process were not techni-
cal or inflexible. Id.

234. The Mitchell commentary is vast. See The Supreme Court 1973 Term, 88
HARV. L. REV. 41, 75-78 (1974) (one of the earliest articles to note the shift to balanc-
ing); Comment, Creditors' Prejudgment Remedies and Due Process of Law, 12 CONN.
L. REV. 174, 186-90 (1979); Nickles, Creditors' Provisional Remedies and Debtors' Due
Process Rights: Attachment and Garnishment in Arkansas, 31 ARK. L. REV. 607, 617-
30 (1978); Newton, Procedural Due Process and Pre-Judgment Creditors' Remedies: A
Proposal for Reform of the Balancing Test, 34 WASH. & LEE L. REV. 65 (1977); Note,
Debtors' and Creditors' Due Process: Applying the Balancing Standard, 29 U. FLA. L.
REV. 554 (1977); Lawrence, A Restatement of the Roth-Fueutes Analysis of Procedural
Due Process, 11 GA. L. REV. 477 (1977); Catz & Robinson, Due Process and Creditors'
Remedies: From Sniadach and Fueutes to Mitchell, North Georgia and Beyond, 28
RUTGERS L. REV. 541 (1975); Pearson, Due Process and the Debtor: The Impact of
Mitchell v. W. T Grant, 28 OKLA. L. REV. 743, 755-75 (1975); Note, Specifying the Pro-
cedures Required by Due Process: Toward Limits on the Use of Interest Balancing, 88
HARV. L. REV. 1510, 1514 (1975).

235. See, e.g., Springdale Farms, Inc. v. McIlroy Bank & Trust, 281 Ark. 371, -, 663
S.W.2d 936, 938 (1984); Pebbles v. Clement, 63 Ohio St. 2d 314, -, 408 N.E.2d 689, 692-
93 (1980); Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 852 (D. Neb. 1977);
Betts v. Tom, 431 F. Supp. 1369, 1375 (D. Hawaii 1977); Jonnet v. Dollar Say. Bank, 530
F.2d 1123, 1126 (3d Cir. 1976); Guzman v. Western State Bank, 516 F.2d 125, 128 (8th
Cir. 1975); Hutchison v. Bank of North Carolina, 392 F. Supp. 888, 893 (M.D.N.C. 1975);
In re Law Research Serv., 386 F. Supp. 749, 754-55 (S.D.N.Y. 1974).
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ancing test. In their view, the contours of procedural due process are
sufficiently flexible so that a statutory scheme for summary action
will not run afoul of the fourteenth amendment if it properly
counterbalances a defendant's interest in avoiding mistaken seizure
of his property with the state's interest in affording a plaintiff effec-
tive access to judicial enforcement of his rights.2 36 In determining
whether a proper balance has been struck, the court will look to the
functional appropriateness of safeguards to see whether they help as-
sure adequate fact finding to minimize the chance of an erroneous
taking as well as sufficient speed to limit the harm such an erroneous
taking might cause defendant. 237 The court must require such safe-
guards unless they are believed ineffectual238 or would cause unjusti-
fiable fiscal or administrative costs. 239 If plaintiff demonstrates a
need for expeditious action to avert a real threat to his interest,240

236. Mitchell speaks of balancing the debtor's rights against those of the private
plaintiff, not the state. The state's interest in providing creditors with effective reme-
dies is what is really at stake, however.

237. In Mitchell itself, the tight judicial control, narrow grounds, and required fac-
tual showing the Louisiana statutory scheme required prior to issuance of the writ
minimized the chance of error, while the guaranteed right of a prompt hearing after-
wards limited the harm the taking might cause should it be erroneous. In Mitchell,
this meant that "the defendant's exposure to harm ... [was] minimized - both the
probability of error and the magnitude of harm should error occur [were] reduced to
very low levels. Since the degree of probable harm was slight in light of the signifi-
cance of the interests the state was seeking to preserve, the Mitchell Court concluded
that the Louisiana procedure did not violate the flexible requirements of the due pro-
cess clause." The Supreme Court 1973 Term, 88 HARV. L. REV. at 77.

238. "Under such a test, the Court will determine the need for particular proce-
dural safeguards by comparing the extent to which they further the defendant's inter-
est in avoiding a wrongful or arbitrary deprivation with their negative effect upon the
interests of the state in providing protective creditor remedies." The Supreme Court
1973 Term, 88 HARv. L. REV. at 75.

239. Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 852 (D. Neb. 1977) (cit-
ing Mathews v. Etheridge 424 U.S. 319, 335 (1976); Arnett v. Kennedy, 416 U.S. 134,
167-68 (1974) (Powell, J., concurring)). Mitchell itself does not mention these costs,
and neither do most courts. It is common for commentators to do so, however. See,
e.g., Lawrence, A Restatement of the Roth-Fueutes Analysis of Procedural Due Process,
11 GA. L. REV. 477 (1977); Note, Specifying the Procedures Required by Due Process:
Toward Limits on the Use of Interest Balancing, 88 HARv. L. REV. 1510, 1514 (1975).
The reason the Mitchell-type cases have tended to omit consideration of administrative
burdens probably results from the fact the cost of pre-seizure screening has been con-
sidered de minimus, while the not insubstantial cost of post-seizure prompt hearings
has been perceived as clearly necessary to minimize hardship.

240. In Mitchell the plaintiff held a security interest in the property in question
the value of which would be "steadily and irretrievably eroded until the time at which
[a] full hearing" might be held. Mitchell, 416 U.S. at 608. In addition, there was "real
risk that the buyer... [might] conceal or transfer the merchandise to the damage of
the seller." Id. at 608-09. Louisiana was thus held "entitled to recognize" these reali-
ties and to provide the seller "somewhat more protection." Id. at 608.

It has been suggested that Mitchell's balancing test and safeguard alternative to
notice and prior hearing should be limited to cases involving plaintiffs with pre-ex-
isting interests in defendants' property. Rendleman, Analyzing the Debtor's Due Pro-
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the state may act ex parte so long as it takes appropriate steps to
guard against error and the harmful impact a mistaken deprivation
might occasion.

Recognition that Mitchell authorizes balancing does not elimi-
nate the need for tight judicial screening to see whether summary
seizure is really necessary to protect plaintiff's interest. Mitchell does
not authorize flexibility to the point where the court can totally ig-
nore the extraordinary nature and risks of ex parte state action. In
order for Mitchell to apply, there need be a factual showing of some
actual risk to plaintiff's interests which gives the creditor a legitimate
claim to ex parte seizure of defendant's property.24 1 Unless the plain-
tiff is at such risk, there are no creditor interests to balance against
defendant's interest in continued unencumbered ownership and en-
joyment of his property. And even if one is to assume, for argu-
ment's sake, that plaintiff has such an interest, Mitchell requires not
only that the state limit the amount of harm which can be imposed
on defendant by ensuring a prompt post-seizure hearing to rectify a
wrongful taking, but also that the state adopt the procedural safe-
guard of screening the evidence showing the need for a taking in or-
der to minimize up front the risk that the taking will be mistaken.242

The screening is simply one of those requirements which cannot be
balanced away.243

The commentators have generally recognized this fact. Accord-
ing to one, the central message of Mitchell and North Georgia Finish-
ing is the necessity of preventing mistaken seizure.2 " Hence most
conclude that at a minimum due process requires either pre-seizure

cess Interest, 17 WM. & MARY L. REV. 35, 40-41 (1975). North Georgia Finishing, Inc. v.
Di-Chem, Inc., 419 U.S. 601 (1975), by applying the Mitchell safeguards to a claim
raised by an unsecured creditor, strongly implied that Mitchell is not so limited. Com-
ment, 12 CONN. L. REV. 174 (1979); Nickles, 31 ARK. L. REV. at 622; Catz & Robinson,
28 RUTGERS L. REV. at 563-64. Most courts have ignored the Rendleman position.

As Professor Nickles makes clear, this does not mean that Mitchell balancing can
be applied whenever a plaintiff sues a defendant and wants security for the judgment
by ex parte seizure of defendant's property. Nickles, 31 ARK. L. REV. at 626-27. The
Mitchell Court was concerned about the "realities" of the case which justified relaxing
the Fueutes requirements of prior notice and hearing in favor of "somewhat more pro-
tection," and found such "realities" in both plaintiff's security interest and his verified
reason to believe that defendant would dispose of the merchandise pendent lite. North
Georgia Finishing involved a claim of exposure to the second kind of risk, and it was
that kind of "realty" which justified the analysis of the Georgia "safeguards" to see if
they were adequate. North Georgia Finishing, 419 U.S. at 604. One of the reasons
North Georgia failed the safeguard test was the failure of state law to require substan-
tial demonstration that the risk was real.

241. See supra note 240.
242. Mitchell, 416 U.S. at 616-18; North Georgia Finishing, 419 U.S. at 606-08.
243. Cf. Johnson v. American Credit Co., 581 F.2d 526, 534 & n.16 (5th Cir. 1978).
244. Lawrence, A Restatement of the Roth-Fueutes Analysis of Procedural Due

Process, 11 GA. L. REV. 477, 520 (1977).
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notice and hearing or an ex parte process demanding participation by
a judge, specific factual allegations of entitlement, and access to a
prompt post-seizure hearing.245 Most courts adopting the balancing
approach agree. 246 Those few who do not assume that balancing has
restored the "traditional" approach to due process 247 which antedated
Fuentes v. Shevin and that ad hoc balancing will save a summary
seizure scheme if the scheme contains any safeguards at all.248
Mitchell may limit Fuentes, but it does not restore the status quo
ante. Nothing in Mitchell authorizes such free-wheeling balancing as
to discard the requirement of tight pre-seizure screening of the
grounds asserted for ex parte seizure.

An attachment scheme which permits temporary deprivation of
defendant's in-state property because he is a nonresident fails prop-
erly to accommodate the interests of plaintiff and defendant under
Mitchell's balancing approach because plaintiff has nothing to put on
the scales to balance against the loss temporary seizure of assets
causes defendant. This is so because, as demonstrated above, the
mere nonresidency of defendant does not necessitate the seizure of
his property to get jurisdiction,249 indicate that he will abscond to
avoid service of process,250 or in any significant way threaten plain-
tiff's security.25 1 The nonresidency of defendant, coupled with his
ownership of local property, does not in itself demonstrate a suffi-
cient reason for permitting attachment. Moreover, any system which
would permit seizure on the basis of these facts would effectively
leave nonresident defendants "at the unsupervised mercy of creditors
and court functionaires," which of course Mitchell continues to
forbid.

252

245. See, e.g., Scott, Constitutional Regulation of Provisional Creditor Remedies:
The Cost of Procedural Due Process, 61 VA. L. REV. 807, 832-33 (1975); Nickles, 31 ARK.
L. REV. at 622 n.58, 623; Catz & Robinson, 28 RUTGERs L. REV. at 559-60; Newton,
Fueutes 'Repossessed' Revisited, 28 BAYLOR L. REV. 497, 523 (1976).

246. The leading case is Guzman v. Western State Bank, 516 F.2d 125, 129-30 (8th
Cir. 1975). Numerous courts concur. See, e.g., Springdale Farms, Inc. v. McIlroy Bank
& Trust, 281 Ark. 371, -, 663 S.W.2d 936, 938 (1984); Lewis Serv. Center, Inc. v. Mack
Fin. Corp., 696 F.2d 66, 68 (8th Cir. 1982); Peebles v. Clement, 63 Ohio St. 2d 314, -,
408 N.E.2d 689, 693-94 (1980); Betts v. Tom, 431 F. Supp. 1369, 1377-78 (D. Haw. 1977);
Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 852-53 (D. Neb. 1977); Hillhouse
v. City of Kansas City, 559 P.2d 1148, 1153-56 (Kan. 1977); Jonnet v. Dollar Say. Bank,
530 F.2d 1123, 1129 (3d Cir. 1976); In re Law Research Serv., Inc., 386 F. Supp. 749, 754-
55 (S.D.N.Y. 1974).

247. See Hutchison v. Bank of North Carolina, 392 F. Supp. 888, 895 n.8 (M.D.N.C.
1975).

248. Greyhound, 361 A.2d at 232-35.
249. See supra notes 152-71 and accompanying text.
250. See supra notes 163-66.
251. See supra notes 172-77.
252. North Georgia Finishing, 419 U.S. at 616.

[Vol. 21
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UNCONSTITUTIONAL DISCRIMINATION

Foreign attachment statutes should be held to offend the antidis-
crimination clauses253 of the Constitution in addition to those man-
dating due process. Given Fuentes v. Shevin and its progeny, it is
safe to assume that no state can now permit plaintiff to obtain ex
parte attachment of a resident defendant's property simply on the ba-
sis of plaintiff's sworn allegations that he has a case and that defend-
ant has local property which might be levied on to pay plaintiff's
anticipated damages. Plaintiff might feel insecure about getting per-
sonal service or ultimate payment, but due process would require
more than unsubstantiated speculation or fear to legitimate even a
temporary taking of a resident defendant's property. 254 Since the
mere nonresidence of a defendant does not add appreciably to a
plaintiff's insecurity, then changing the example by making a defend-
ant a nonresident should not change the result. In addition to of-
fending due process, foreign attachment statutes which single out the
property of nonresidents for summary seizure work a substantial dis-
crimination against them without justification and hence run afoul of
the privileges and immunities clause2 55 as well as equal protection.25

253. "The Citizens of each State shall be entitled to all the Privileges and Immuni-
ties of Citizens in the several States." U.S. CONST. art. IV, § 2, cl. 1. See also U.S.
CONST. amend. XIV, § 1 (stating that "[n]o State shall... deny to any person within its
jurisdiction the equal protection of the laws").

254. The rule is clear that ex parte attachment requires an affidavit going beyond
mere conclusory allegations and clearly setting forth the facts entitling plaintiff to the
seizure. See North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601, 607 (1975); id.
at 611 (Powell, J., concurring); Mitchell v. W. T. Grant Co., 416 U.S. 600, 616-18 (1974);
Fuentes v. Shevin, 407 U.S. 67, 93 (1972). As the Eighth Circuit has held, because ex
parte attachment is a drastic remedy, the cases permit it "only if there is a danger that
those interests will be destroyed or defeated unless such a summary step is taken."
Guzman v. Western State Bank, 516 F.2d 125, 130 (1975).

255. See supra note 253. By its terms, the privileges and immunities clause pro-
tects only citizens of an American state. Thus a nonresident alien would not be pro-
tected by it. See Hicklin v. Orbeck, 437 U.S. 518, 531 n.15 (1978). In addition, the
clause has been construed to be inapplicable to corporations. See Blake v. McClung,
172 U.S. 239, 259-60 (1898); Paul v. Virginia, 75 U.S. (8 Wall.) 168, 177-82 (1869); Bank of
Augusta v. Earle, 38 U.S. (13 Pet.) 519, 522-28 (1839). Supreme Court cases have also
occasionally indicated that discrimination against "nonresidents" is not prohibited be-
cause the term does not specifically go to citizenship. However, this position has been
repudiated by the Court in recent decisions. Supreme Court of New Hampshire v.
Piper, 470 U.S. 274, 279 n.6 (1985); Austin v. New Hampshire, 420 U.S. 656, 622 n.8
(1975). Brainerd Currie has demonstrated that the "residence - citizenship" dichot-
omy must be rejected because its acceptance would permit a state to circumvent the
privileges and immunities clause and discriminate against all citizens of other states
except those few who happen to be temporarily in residence in the discriminating ju-
risdiction. B. CURRIE, SELECTED ESSAYS ON THE CONFLICT OF LAWS 470 (1963). See
also United Bldg. & Constr. Trades Council v. Mayor & Council of City of Camden, 465
U.S. 208, 227-28 (1984) (Blackmun, J., dissenting).

256. For individual citizens of American States, the protection is largely redun-
dant. For corporations and nonresident aliens, equal protection would provide the
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Challenges to foreign attachment on the basis that it unconstitu-
tionally discriminates against nonresidents have been infrequent, and
there is scant modern case law on the subject. The Supreme Court
has not faced the issue in recent years. Two early decisions, Central
Loan & Trust Co. v. Campbell Comm'n Co.,2 57 and Ownbey v. Mor-
gan,258 may be read as supporting foreign attachment against such a
challenge.

Central Loan & Trust Co. overruled an equal protection chal-
lenge to Oklahoma statutes which authorized attachment in cases of
fraudulent dispositions of property against residents and nonresi-
dents alike but required the plaintiff to post a bond in cases against
residents but not nonresidents.25 9 The decision is of weak preceden-
tial value for several reasons. First, the defendant conceded legisla-
tive power to authorize attachments against nonresidents in any type
of case.260 In the Court's view, this concession was fatal. "[T]he at-
tempted distinction is without merit," it stated, because "the classifi-
cation depends upon residence and non-residence, and not upon the
cause of action. '261 The Court undoubtedly assumed the concession
was appropriate,26 2 but clearly did so against an understanding of due
process requirements fundamentally at odds with modern law,26 3 and
its holding has been pointedly ignored in the aftermath of Fuentes.2 64

only protection, since the privileges and immunities clause does not operate as to them.
See supra note 255.

257. 173 U.S. 84 (1899).
258. 256 U.S. 94 (1921).
259. Central Loan & Trust Co., 173 U.S. at 97-99.
260. Id. at 98-99.
261. Id. at 99.
262. The Court said that the distinction between residents and nonresidents for

process of attachment purposes "is conceded, and, if it were not, is obvious." Id. at 98.
263. The Court felt it unnecessary to cite authority for the proposition that in rein

jurisdiction was a "remedy universally pursued" against nonresidents. Id. at 97. This
view is perfectly consistent with due process under Pennoyer but not under Shqffer.
The Court also stated that the power to issue the attachment "does not involve .. .a
judicial function, but merely the performance of a ministerial duty.... It is elemen-
tary that where the ground of attachment may be alleged in the language of the stat-
ute, the authority to allow the writ ... may be delegated.., to an official, such as the
clerk of the court." Central Loan & Trust Co., 173 U.S. at 95-96. This view hardly com-
ports with Fuentes and its progeny.

264. See Hillhouse v. Kansas City, 559 P.2d 1148 (Kan. 1977), where the court noted
that the state required a bond with respect to attachments against residents but not
nonresidents and proceeded to state, without citation, that "(w]e see no sound reason
for distinguishing between resident debtors and nonresident debtors." Id. at 1155. Not
all courts have ignored Central Loan. The Second Circuit mistakenly cited it as an
early case upholding foreign attachment against a privileges and immunities challenge,
but then went on to analyze the problem under more modern authorities. ITC En-
tertainment, Ltd. v. Nelson Film Partners, 714 F.2d 217, 223 (2d Cir. 1983). A Califor-
nia court quoted approvingly Central Loan's dictum "that there is such a difference
between... residents... and nonresidents as to justify their being placed into distinct
classes for the purpose of the process of attachment." National Gen. Corp. v. Dutch
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Ownbey v. Morgan is even weaker authority for upholding for-
eign attachment against a charge of invidious discriminations. Like
Central Loan & Trust Co., the Ownbey decision assumed the validity
of foreign attachment under a due process analysis long since dis-
carded by the Supreme Court.265 In addition to his due process chal-
lenge, Ownbey argued that the state's failure to require special bail of
foreign corporations as a condition of their defending denied him
equal protection. The Court gave short shrift to this argument, hold-
ing that since "from their nature corporations could not put in special
bail or be surrendered thereunder, '26 6 the classification between
nonresident individuals and foreign corporations was "natural" and
indicated "no denial of equal protection. '26 7 The issue whether the
residency classification itself violated equal protection was therefore
neither posed nor answered by Ownbey.

Perhaps the strongest recent Supreme Court authority for up-
holding foreign attachment as not invidiously discriminatory is G.D.
Searle & Co. v. Cohn,268 where the Court upheld against an equal
protection challenge a New Jersey law tolling its statute of limita-
tions against nonresidents who were subject to the state's long arm
jurisdiction. The Court stated that the discrimination would be up-
held if it was rationally related to achieving a legitimate governmen-
tal end, and found that the state was justified in relaxing the statute
of limitations against nonresidents because of the burdens and delays
often encountered in employing long arm statutes against out-of-
staters.

269

Searle does not insulate foreign attachment from an equal pro-
tection challenge. First, the case relied on Western & Southern Life
Ins. Co. v. State Board of Equalization,270 for the proposition that
only minimal scrutiny is required of classifications between domestic
and foreign corporations. 271 Metropolitan Life Ins. Co. v. Ward272

undermines the Searle Court's reliance on Western & Southern. Met-
ropolitan Life struck down an Alabama tax law imposing higher
taxes on out-of-state insurance corporations' premiums than on those

Inns of Am., Inc., 15 Cal. App. 3d 490, 93 Cal. Rptr. 343, 347 (1971) (quoting Central
Loan & Trust Co., 173 U.S. at 98). However, the court did this only after dealing with
the equal protection issues before it under more modern case law.

265. See supra notes 111-37 and accompanying text (discussing Ownbey's due pro-
cess analysis and a critique of it).

266. 256 U.S. at 112.
267. Id.
268. 455 U.S. 404 (1982).
269. Id. at 408.
270. 451 U.S. 648 (1981).
271. Searle, 455 U.S. at 408-09 n.6 (citing Western & Southern, 451 U.S. at 668).
272. 470 U.S. 869 (1985).

1987]
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of Alabama-chartered insurance companies, on the ground that the
state's interest in fostering a domestic insurance industry was not a
legitimate state purpose when it was furthered by discrimination.273

In so doing, the Court purported to distinguish Western & Southern
as well as a long list of other Supreme Court cases holding that the
fostering of local industry constituted a legitimate state interest
which c6uld be furthered by differential tax treatment.274 The pur-
ported distinctions cannot mask the fact that the Court was applying
stricter scrutiny in Metropolitan Life than Western & Southern au-
thorized,275 and that a future case which, like Searle, clearly involv-

273. Id. at 876-82.
274. Id. In Western & Southern California had enacted a retaliatory tax on foreign

insurance companies when the home states of those companies had imposed similar
taxes on California's own insurers. Metropolitan Life stated that the California pur-
pose of "promot[ing] the interstate business of domestic insurers by deterring other
States from enacting discriminatory . . . taxes" was legitimate, and distinguishable
from Alabama's "purpose of promoting the business of its domestic insurers in Ala-
bama by penalizing foreign insurers who also want to do business in the State," which
the Court described as "purely and completely discriminatory." Id. at 877-78. In addi-
tion, the Court distinguished Bacchus Imports, Ltd. v. Dias, 468 U.S. 263 (1984), Pike v.
Bruce Church, Inc., 397 U.S. 137 (1970), and Parker v. Brown, 317 U.S. 341 (1943), cases
which admittedly upheld as serving a legitimate state purpose discriminatory taxes
designed to promote local industry. Metropolitan Life said that these cases involved
commerce clause challenges and that what is a legitimate state interest under com-
merce clause analysis is not a legitimate state interest under equal protection analysis.
Metropolitan Life, 470 U.S. at 876 n.6. The Court distinguished Allied Stores of Ohio,
Inc. v. Bowers, 358 U.S. 522 (1959), a case which exempted foreign corporations from a
tax on merchandise held in storage in the state, on the ground that it encouraged local
industry by discriminating in favor of nonresidents, not against them. Metropolitan
Life, 470 U.S. at 876 n.6.

275. Justice O'Connor, dissenting for herself and Justices Brennan, Marshall and
Rehnquist, stated that the Metropolitan Life "majority views any favoritism of domes-
tic commercial entities as inherently suspect." Id. at 893-94 (O'Connor, J., dissenting).
Her dissent found the holding of Metropolitan Life outlawing use of the taxing power
to promote a domestic insurance industry truly "astonishing." Id. at 883 (O'Connor, J.,
dissenting). She cited language from Allied Stores, stating that it is settled that a stat-
ute which encourages local industries by exempting them from taxes does not violate
the equal protection clause, and from Western & Southern, indicating the Court will
sustain such discrimination if any state of facts can reasonably be conceived to do so.
Id. at 884-86 (O'Connor, J., dissenting) (citing Western & Southern, 451 U.S. at 655;
quoting Allied Stores, 358 U.S. at 528). She pointed out that the majority had ignored
the fact that Alabama justified favoring domestic insurers because they served a clien-
tele national insurers did not try to reach and were more easily regulated than out-of-
state insurers. Id. at 884-88 (O'Connor, J., dissenting). She noted that in Prudential
Ins. Co. v. Benjamin, 328 U.S. 408 (1946), a unanimous Court had expressly upheld as
serving a legitimate state interest a three percent gross premium tax against foreign
insurers under both the commerce clause and the equal protection clause. Metropoli-
tan Life, 470 U.S. at 889 (O'Connor, J., dissenting) (quoting Prudential, 328 U.S. at
429). The majority's theory that a state purpose which is admittedly legitimate under
commerce clause analysis is "somehow illegitimate for purposes of the Equal Protec-
tion Clause" was unsupported "because no basis exists" for it. Id. at 895 (O'Connor, J.,
dissenting). This theory is certainly inconsistent with Western & Southern, which spe-
cifically cited two of the commerce clause cases Metropolitan distinguished, for the
proposition that in an equal protection context legislative classifications aimed at pro-
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ing a discrimination against nonresidents, should be governed by
Metropolitan Life and not Western & Southern.

Second, the impact of foreign attachment is more serious than
the running of a statute of limitations. The Searle discrimination de-
nied to certain foreign corporations the repose a defendant normally
can be expected to gain from the running of a statute of limitations.
The Court in Searle denigrated the significance of this interest by cit-
ing cases which indicated judicial disfavor toward the defense. 276 Af-
ter Fuentes, Mitchell, and North Georgia, one can hardly imagine the
Court similarly denigrating the property rights implicated by attach-
ment schemes. Moreover, in Searle the tolling of statutes of limita-
tion occurred only against foreign corporations which had failed to
designate a representative in New Jersey to receive service of pro-
cess, so that the discriminatory impact of the legislation could be
avoided simply by designating such a person.2 77 In the attachment
situation, the only way a nonresident could avoid potential loss of his
property through foreign. attachment would be either to move and es-
tablish residency in the state of his property or, staying home, to
forego his right to own property there. Forcing a defendant to move
or forego property ownership certainly implicates important constitu-
tional interests of the nonresident. 278

tecting domestic industry foster a legitimate state purpose. Justice O'Connor's most
biting criticism of the majority in Metropolitan Life came when she noted the Court's
holding that the end of promoting domestic industry

when accomplished through the means of discriminatory taxation [is] not [a]
legitimate state [purpose]. This bold assertion makes a drastic and unfortu-
nate departure from established equal protection doctrine. By collapsing the
two prongs of the rational basis test into one, the Court arrives at the ultimate
issue - whether the means are constitutional - without ever engaging in the
deferential inquiry we have adopted as a brake on judicial impeachment of
legislative policy choices . .. [This approach] unleash[es] an undisciplined
form of Equal Protection Clause scrutiny.

Western & Southern established that a State may validly tax out-of-state
corporations at a higher rate if its goal is to promote the ability of its domestic
business to compete in interstate markets. Nevertheless, the Court today con-
cludes that the converse policy is forbidden, striking down legislation whose
purpose is to encourage the intrastate activities of local business concerns by
permitting them to compete effectively on their home turf.... This conclu-
sion is not drawn from the Commerce Clause, the textual source of constitu-
tional restrictions on state interference with interstate competition ...
Instead the Court engrafts its own economic values on the Equal Protection
Clause.

Id. at 898-900 (O'Connor, J., dissenting).
276. Searle, 455 U.S. at 408-09 (citing Chase Sec. Corp. v. Donaldson, 325 U.S. 304,

314 (1945); Campbell v. Holt, 115 U.S. 620 (1855)).
277. Because it was not raised below, the Court refused to address an argument

that this impact was serious because designation of such a representative would expose
foreign corporations to jurisdiction regarding claims which otherwise would be beyond
the state's power to entertain under International Shoe. Searle, 455 U.S. at 412 n.7.

278. A long line of cases have indicated that the right to own property is a "funda-
mental right" within the protection of the privileges and immunities clause. See infra
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Several lower courts facing discrimination challenges to foreign
attachment have upheld it on the basis that it is rationally related to
the goal of obtaining jurisdiction or of avoiding some special insecu-
rity which enforcement of a judgment against a foreign defendant is
believed to impose on plaintiff.279 Neither argument holds water.

As several lower courts have noted, the fact that jurisdiction is
available under long arm statutes renders hopelessly overbroad for-
eign attachment statutes which fail to distinguish nonresidents
within the reach of long arm jurisdiction and those without.280 The
security argument is even more specious. 28 l As Judge Wright has
suggested, "'nonresidency' [should] be a factor... only insofar as it is
a reliable indicator that the debtor may otherwise be able to escape
his legal obligations. '28 2 Judge Gibbons of the Third Circuit forth-
rightly has called foreign attachment

wholly arbitrary and thus void. The purpose of prejudgment
attachment in general and prejudgment foreign attachment
in particular is to prevent a potentially liable party from ab-
sconding with or secreting assets which may eventually be

note 288. Also "fundamental" is the right to move about the country to engage in com-
merce, trade or business. See, e.g., Supreme Court of New Hampshire v. Piper, 105 S.
Ct. 1272, 1276 (1985); United Bldg. & Constr. Trades Council v. Mayor & Council of
Camden, 465 U.S. 208, 219 (1984); Toomer v. Witsell, 334 U.S. 385, 396 (1948); Ward v.
Maryland, 79 U.S. (12 Wall.) 418, 430-31 (1869). Under the equal protection clause, the
right to travel has also been held a "fundamental" federal right. See Shapiro v.
Thompson, 394 U.S. 618, 634 (1969); Memorial Hosp. v. Maricopa County, 415 U.S. 250,
263 (1974).

279. See ITC Entertainment, Ltd. v. Nelson Film Partners, 714 F.2d 217, 223 (2d
Cir. 1983) (holding no privileges and immunities violation existed because New York
legislature could rationally attempt to "secure a plaintiffs apparently meritorious
claim against a defendant who could escape New York enforcement procedures by dis-
posing of his assets in the state and absenting himself from the state"); Central Sec.
Nat'l Bank v. Royal Homes, Inc., 371 F. Supp. 476, 482 (E.D. Mich. 1974) (holding that
no equal protection violation existed because the legislature could rationally conclude
nonresident has peculiar temptation simply to sell all in-state assets in order to avoid
satisfaction of judgment); National Gen. Corp. v. Dutch Inns of Am., Inc., 15 Cal. App.
3d 490, 495, 93 Cal. Rptr. 343, 346-47 (1971) (upholding foreign attachemnt under equal
protection because rationally related to end of obtaining in rem jurisdiction and of
avoiding difficulties satisfying judgment).

280. See, e.g., McQueeny v. J.W. Ferguson & Sons, Inc., 527 F. Supp. 728, 731-32
(D.N.J. 1981); Mississippi Chem. Corp. v. Chemical Constr. Corp., 444 F. Supp. 925, 937
(S.D. Miss. 1977); Aaron Ferer & Sons Co. v. Berman, 431 F. Supp. 847, 852 (D. Neb.
1977); Jonnet v. Dollar Savings Bank, 392 F. Supp. 1385, 1392 (W.D. Pa. 1975), a.]'d, 530
F.2d 1123 (3d Cir. 1976); Lebowitz v. Forbes Leasing & Finance Corp., 326 F. Supp.
1335, 1349 (E.D. Pa. 1971), affd, 456 F.2d 979 (3d Cir. 1972), cert. denied, 409 U.S. 843
(1972); Tucker v. Burton, 319 F. Supp. 567, 577-78 (D.D.C. 1970) (Wright, J., dissenting).
McQueeny spoke in terms of equal protection; the other cases herein cited used the
overbreadth argument in a due process analysis.

281. It seems incredible that National Gen. Corp. should have used this argument
to justify an attachment when plaintiff was already a secured creditor of defendant.
National Gen. Corp., 15 Cal. App. 3d at 492-93, 93 Cal. Rptr. at 344-45.

282. Tucker v. Burton, 319 F. Supp. 567, 577 (Wright, J., dissenting).
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required to satisfy a judgment. The discriminatory treat-
ment of non-resident property-holders can be upheld, if at
all, only on the basis that non-residents are more likely than
residents to remove or conceal assets within the court's juris-
diction. Since neither proof nor inference supports such a
conclusion, the classification is irrational.28 3

Moreover, recent developments in the Supreme Court's construc-
tion of both the privileges and immunities clause and the equal pro-
tection clause suggest that the level of scrutiny appropriate for
foreign attachment schemes would render them hopelessly deficient.
The applicable standards under privileges and immunities are most
clear, and it is to them I will now turn.

PRIVILEGES AND IMMUNITIES CLAUSE

According to the Court, any classification based on residency
must be subjected to a two-step analysis to ascertain its constitution-
ality under the privileges and immunities clause. First, the court
must examine whether the adverse impact of the classification in-
fringes a "fundamental right",2 84 defined as one of "those 'privileges'
and 'immunities' bearing upon the vitality of the Nation as a single
entity. '28 5 The right to own and hold property is a fundamental right
within the meaning of this clause.2 6 Second, if a fundamental right
is involved, the Court must determine whether the state has substan-
tial reason for the discrimination and whether its rule is narrowly
tailored to its objectives and does not ignore the availability of less
restrictive alternatives.287

283. Jonnet v. Dollar Say. Bank, 530 F.2d 1123, 1142-43 (1976) (Gibbons, J.,
concurring).

284. Baldwin v. Fish & Game Comm'n of Montana, 436 U.S. 371, 388 (1978). Pro-
fessor Ely thought that Hicklin had essentially "gutted" the Baldwin requirement of
fundamentality by ignoring it. See Ely, Choice of Law and the State's Interest in Pro-
tecting Its Own, 23 WM. & MARY L. REV. 173, 182 (1981). Moreover, the requirement
has been criticized as inconsistent with the purposes of the privileges and immunities
clause. Simson, Discrimination Against Nonresidents and the Privileges and Immuni-
ties Clause of Article IV, 128 U. PA. L. REV. 379, 384-86 (1979). Nevertheless, the Court
has subsequently reaffirmed the requirement of "fundamentality" in United Bldg. and
Constr. Trades Council v. Mayor and Council of Camden, 465 U.S. 208 (1984), and
Supreme Court of New Hampshire v. Piper, 105 S. Ct. 1272 (1985).

285. Baldwin, 436 U.S. at 383.
286. Blake v. McClung, 172 U.S. 239, 249-51 (1898). The right to take, hold and con-

vey property was deemed fundamental as early as 1823, when Justice Washington
listed it as one of several fundamental rights in Corfield v. Coryell, 6 F. Cas. 546, 551-
52 (C.C.E.D. Pa. 1823) (No. 3230). The Supreme Court has repeatedly indicated ap-
proval of Justice Washington's list, including property. See, e.g., Supreme Court of
New Hampshire, 105 S. Ct. at 1277 n.10; Baldwin, 436 U.S. at 387; Ward v. Maryland, 79
U.S. (12 Wall.) 418, 430 (1870); Paul v. Virginia, 75 U.S. (8 Wall.) 168, 180 (1868).

287. Supreme Court of New Hampshire, 105 S. Ct. at 1279. Other cases applying
the "substantial reason" test include Hicklin, Toomer and Doe v. Bolton, 410 U.S. 179

1987]
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While perhaps not quite as strict as the test employed regarding
suspect classifications under equal protection analysis,288 the "sub-
stantial reason" test is one which foreign attachment schemes cannot
pass. The first argument for foreign attachment is that it serves the
state's valid objective of securing jurisdiction to adjudicate against
nonresidents. Under current due process standards, however, there
is no evidence that there is a unique link between the need to get ju-
risdiction and the discriminatory authorization of summary seizure of
property.2 89 Foreign attachment schemes usually operate without re-

(1973). In the Piper case, the Court rejected New Hampshire's rule forbidding nonresi-
dents to join the state bar. The state justified the rule on the basis that nonresidents
would be less likely to (1) know local rules and procedures, (2) behave ethically, (3) be
available for court proceedings, and (4) do pro bono publico and other volunteer work
in the state. Id. The Court found the first two arguments failed for want of evidence,
and in addition noted that the state's concerns could be more readily addressed by
mandatory periodic attendance of courses in state law and across-the-board enforce-
ment of ethical rules. Id. at 1279-80. The third argument the Court found more
weighty, but rejected because the state had available to it the less restrictive means of
requiring any lawyer who lived a great distance from the state to retain local counsel
to meet his obligations. Id. at 1280. The analysis of the fourth argument was similar.
The Court found the state could require mandatory pro bono work as a partial remedy.

In Hicklin the Court rejected Alaska's statutory employment preference for resi-
dents against nonresidents in all industries related to oil and gas owned by the state.
The Court again found no evidence that nonresidents were "a peculiar source of the
evil" the statute aimed at, unemployment. Hicklin, 437 U.S. at 526 (quoting Toomer,
334 U.S. at 398). Moreover, the statute was overbroad in protecting "all Alaskans, re-
gardless of their employment status, education, or training," rather than being "closely
tailored to aid the unemployed" in reaching employment by many who were not di-
rectly involved with the state in extracting the state-owned oil and gas, such as suppli-
ers and subcontractors of the drilling operators and refiners of the state oil. Id. at 527-
28, 529-30.

In Toomer the state taxed nonresident shrimp fishermen at 100 times the rate of
resident fishermen for the privilege of fishing migratory shrimp in the three mile belt
off the coast. The Court found no evidence that nonresident fishermen constituted a
unique threat to conservation, but assuming that to be true, noted that the state had
alternative ways of protecting the interests it had preferred. Toomer, 334 U.S. at 398-
99. In Doe the Court struck down a Georgia statute permitting only Georgians to get
abortions in Georgia. The Court conceded this discrimination might be relevant to
conserving the state's medical facilities. It rejected the residency classification because
there was no evidence that public hospitals were being used to capacity and the state
had the less restrictive alternative of limiting abortion services in public hospitals only.
Doe, 410 U.S. at 200.

288. See infra note 339. In AMERICAN CONSTITUTIONAL LAw, Professor Tribe notes
that under strict scrutiny, "truly suspect classifications must be justified as necessary
to serve a compelling state interest in order to meet equal protection requirements
.... [while] Toomer... spoke only in terms of sbstantial connection to valid state
objectives," and compares the privileges and immunities test to that of emerging inter-
mediate scrutiny cases. L. TRIBE, AMERICAN CONSTITUTIONAL LAw § 6-33 n.17 (1978).
See also infra notes 375-78, 383-91 and accompanying text.

289. There may well have been such a link prior to the development of state long
arm statutes. See supra notes 33-35, 56 and accompanying text. Given the state's cur-
rent ability to enact long arm statutes with reach to the extent of due process, it is
hard to see why "noncitizens constitute a peculiar source of evil at which the stat-
utes]" authorizing foreign attachment are aimed. See supra notes 168, 287.
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gard to whether the defendant is frequently in the state and hence
available for in-hand delivery of process, 29° and often permit sum-
mary seizure of his property whether or not he is within the reach of
the state's long arm statutes.291 Such schemes are obviously not nar-
rowly tailored to the interest of securing jurisdiction.292 Moreover,
there is no question that such defendants could be reached by the
less restrictive method of extending long arm statutes creating in
personam jurisdiction to the limits of due process.293

The second argument for foreign attachment is that it serves the
state's valid objective of ensuring the enforceability of the judgment
plaintiff is pursuing. There is no real evidence that nonresident judg-
ment debtors are less likely to honor their judgment-created obliga-
tions than are resident judgment debtors,294 and hence there exists
no substantial reason for the discrimination.295 The foreign attach-

290. This was the case, for example, in ITC Entertainmen Ltd, where the Georgia
defendant maintained a business office, a $140,000 cooperative apartment, and several
bank accounts in New York City, and in Tucker where the Maryland defendant com-
muted to work in the District of Columbia and was easily subject to service of process
there. ITC Entertainment, Ltd., 714 F.2d at 219-20; Tucker, 319 F. Supp. at 567.

291. See, e.g., Unitech USA, Inc. v. Ponsoldt, 91 A.D.2d 903, 457 N.Y.S.2d 526, 529
(1983); Majique Fashions, Ltd. v.Warwick & Co., 67 A.D.2d 321, 326, 414 N.Y.S.2d 916,
920 (1979); Merrill Lynch Gov't Sec., Inc. v. Fidelity Mutual Say. Bank, 396 F. Supp.
318, 320-21 (S.D.N.Y. 1975) (quoting Lebowitz, 456 F.2d at 982).

292. See supra note 280.
293. Several states have done so. See, e.g., CAL. CIV. PROC. CODE § 410.10 (1973).

The statute reads: "A court of this state may exercise jurisdiction on any basis not in-
consistent with the Constitution of this state or of the United States." Id. This partic-
ular statute was discussed in National Gen. Corp., 15 CAL. App. 3d at 496 n.4, 93 Cal.
Rptr. at 347 n.4. The privileges and immunities cases search far to ascertain whether
less restrictive alternatives are available to the state. Cf. Supreme Court of New
Hampshire, 105 S. Ct. at 1279 n.19 (deeming mandatory attendance at periodic semi-
nars less restrictive method of assuring competence in state practice); id. at 1280 (re-
quiring appointment of local counsel a less restrictive way of assuring timely response
of distant counsel to court hearings and deeming mandatory pro bono service an alter-
native to assure nonresident bar members carry fair share of voluntary community
service); Toomer v. Witsell, 334 U.S. at 398-99 (stating that the state could restrict the
type of equipment used, graduate license fees according to boat size, or even charge
different fee which would compensate state for enforcement burden or conservation
expenses only local residents pay).

294. See notes 172-78 and accompanying text. Cf. Supreme Court of New Hamp-
shire, 105 S. Ct. at 1279 (stating that there is no real reason to assume nonresident law-
yers will be less competent or honest than are resident lawyers, and such arguments
smack of economic protectionism).

295. ITC Entertainment, Ltd. v. Nelson Film Partners, 714 F.2d at 223 (stating that
there is a reasonable relationship between attachment and nonresidency because non-
residents had it within their power to escape local enforcement proceedings by absent-
ing themselves from the state and disposing of their local assets). While ITC cited
Hicklin and Toomer, it is not clear from the opinion that the court understood the rea-
sonableness test of these cases to be different from the equal protection clause's mini-
mum rationality test. Id. In any event, ITC did not require evidence to explain why a
nonresident with substantial local business connections and substantial investment in
local residential realty was more likely to pull up stakes and run than a local defend-
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ment statutes never force an inquiry into what other contacts defend-
ant has with the forum, the availability of other property within the
jurisdiction, or the actual likelihood of flight, and hence are not nar-
rowly tailored to the interest of ensuring the easy collectibility of the
judgment. Moreover, the statutes invariably ignore the admonition
of the Supreme Court in Shaffer v. Heitner that there are less re-
strictive alternative methods available to states to assure the collec-
tibility of their judgments.296

The failure of foreign attachment schemes to pass privileges and
immunities clause muster is perfectly consistent with the language of
the Constitution, the history of the clause, and its broad purpose and
methodology. The clause requires that citizens of each state be enti-
tled in other states to all the rights those states accord their own citi-
zens, and is placed in the same article that "embraces the Full Faith
and Credit Clause, the Extradition Clause .... , the provisions for the
admission of new States, the Territory and Property Clause, and the
Guaranty Clause. ' '297 Its origins lie in the fourth article of the Arti-
cles of Confederation,298 from which it was drawn,29 9 and which was
designed to "secure and perpetuate mutual friendship and inter-
course among the people of the different states. ' ' 30 0 Hamilton said
the clause "may be esteemed the basis of the Union."'30 1 Its broad
purpose was to prevent discrimination "with respect to those 'privi-
leges' and 'immunities' bearing upon the vitality of the Nation as a
single entity, '30 2 in order to "help fuse into one Nation a collection of
independent, sovereign States" 30 3 and "to constitute the citizens of
the United States [as] one people. °3 0 4 Secondary purposes were to
"reliev[e] state citizens of the disabilities of alienage in other States
and . . . inhibit discriminatory legislation against them by other

ant with easily disposable local assets and few substantial local prospects. To support a
discriminatory classification against nonresidents, the Supreme Court's recent cases re-
quire evidence to support the view that nonresidents present a peculiar threat to state
objectives. See also Supreme Court of New Hampshire, 105 S. Ct. at 1279; Hicklin, 437
U.S. at 526-27; Toomer, 334 U.S. at 398-99.

296. Shaffer, 433 u.S. at 210.
297. Baldwin, 436 U.S. at 379.
298. ARTICLES OF CONFEDERATION art. IV. This article provided:

(T]he better to secure and perpetuate mutual friendship and intercourse
among the people of the different states in this union, the free inhabitants of
each of these states .. .shall be entitled to all privileges and immunities of
free citizens in the several states.

Id.
299. Simson, Discrimination Against Nonresidents and the Privileges and Immu-

nities Clause of Article IV, 128 U. PA. L. REv. 379, 383-84 (1979).
300. ARTICLES OF CONFEDERATION art. IV.
301. THE FEDERALIST No. 80, at 502 (A. Hamilton) (B. Wright ed. 1974).
302. Baldwin, 436 U.S. at 383.
303. Toomer, 334 U.S. at 395.
304. Paul, 75 U.S. at 180.

[Vol. 21
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States, '30 5 and to "bar discrimination ... where there is no substan-
tial reason for the discrimination beyond the mere fact that they are
citizens of other States. '30 6

Summary attachment against nonresidents is an ancient form
which took root in the United States because the political power of
commercial interests was superior to debtors generally and nonresi-
dents particularly 30 7 and because of the realities of litigation in the
colonial period.308 It was tolerated well into this century because of
the impediments Pennoyer v. Neff 309 thrust in the way of getting in
personam jurisdiction over nonresidents310 and because due process
concerns generally were limited to whether the process in question
had an adequate pedigree.311 The death knell to these justifications
sounded by International Shoe v. Washington 3 12 and Shaffer v. Heit-
ner 3 13 calls into question whether discriminatory treatment of non-
residents can continue to be tolerated. Reform at the state level is
unlikely. The nonresidents are of course unrepresented in state leg-
islations3 14 and their rights should not "be restricted to the uncertain
remedies afforded by diplomatic processes and official retaliation.1315

Since there is no substantial reason for summary property seizures
on the basis that defendant is a nonresident, foreign attachment
should be held unconstitutional discrimination in violation of the
privileges and immunities clause.

EQUAL PROTECTION

Foreign attachment schemes conflict with the equal protection
clause of the fourteenth amendment as well as the privileges and im-
munities clause. This conflict is of some importance, since equal pro-
tection protects corporations and non-American foreign residents and
entities as well as individual citizens of one of the American States

305. Id.
306. Toomer, 334 U.S. at 396.
307. Kalo, Jurisdiction As An Evolutionary Process: The Development of Quasi In

Rem And In Personam Principles, 1978 DUKE L.J. 1147, 1159.
308. Id. at 1150-62.
309. 95 U.S. 714 (1877).
310. See supra notes 33-35 and accompanying text.
311. Ownbey v. Morgan, 256 U.S. 94 (1921); see also supra notes 111-30 and accom-

panying text.
312. 326 U.S. 310 (1945).
313. 433 U.S. 186 (1977). Other modern cases also reject history as supplying ade-

quate support for state procedural rules under the due process clause. See, e.g., Snia-
dach v. Family Finance Corp., 395 U.S. 337, 340 (1969); Mullane v. Central Hanover
Bank & Trust Co., 339 U.S. 306, 312-13 (1950).

314. Cf. United Bldg. & Constr. Trades Council, 465 U.S. at 217; Austin v. New
Hampshire, 420 U.S. 656, 662 (1975).

315. Toomer, 334 U.S. at 395.
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from invidious discrimination, 16 while the privileges and immunities
clause consistently has been held to protect only the latter,317 despite
powerful arguments to the contrary.318

316. See, e.g., Pembina Mining Co. v. Pennsylvania, 125 U.S. 181 (1888) (holding
that corporations are protected); Yick Wo v. Hopkins, 118 U.S. 356 (1886) (holding that
aliens are protected).

317. See supra note 256. A long list of cases hold that corporations are not within
the protection Article IV § 2 guarantees to "citizens of each state." See, e.g., Asbury
Hospital v. Cass County, North Dakota, 326 U.S. 207, 210-11 (1945); Pembina Mining
Co. v. Pennsyvlania, 125 U.S. 181, 187-88 (1888); Paul v. Virginia, 75 U.S. (8 Wall) 168,
179-82 (1869).

All of these cases are lineal descendants of dicta written by Chief Justice Taney in
the opinion in Bank of Augusta v. Earle, 38 U.S. (13 Pet.) 517 (1839). The bank, a
Georgia corporation, had purchased bills of exchange sold to it through its agents in
Alabama and was attempting to sue the maker of the bills in Alabama. The question
was whether Alabama would recognize the validity of the Georgia charter's franchise
to the bank to contract to purchase such bills, and the decision upheld the bank's claim
on the basis that under principles of comity Alabama would recognize the Georgia
franchise. Id. at 589-90. But the opinion was emphatic that a contrary decision by Ala-
bama would not contravene Article IV § 2.

According to Taney, a corporation could not be a citizen for two reasons. The first
was conceptual:

[A] corporation can have no legal existence out of the boundaries of the sover-
eignty by which it is created. It exists only in contemplation of law ... and
where that law ceases to operate.., the corporation can have no existence. It
must dwell in the place of its creation, and cannot migrate to another
sovereignty.

Id. at 588. Hence, Alabama was not obliged to permit the bank to operate in Alabama.
The second reason related to policy: The Court found that extending Alabama's privi-
leges to foreign corporations might undermine Alabama's ability to control corporate
activities within its borders and subject its domestic corporates to uncontrollable and
unfair competition. Id. at 586-87.

The Paul opinion was particularly emphatic regarding the policy justification for
allowing such discrimination, and evidenced a powerful distrust of big business and a
fear that without such discrimination the "wealth and business .... of every State
would.., be controlled by corporations created in other States." Paul, 75 U.S. 181-82.
Other cases simply have considered the issue settled on the basis of precedent.

318. The doctrinal basis for holding corporations without Article IV § 2 protection
is inherently weak, is inconsistent with more recent views of the meaning of state "cit-
izenship," and incongruent with the purposes of the clause. See supra note 317 and
accompanying text.

Bank of Augusta rested in part on the view that a corporation is a mere fiction
without the attributes of legal personality and incapable of acting beyond the four cor-
ners of the state which created it. This view was consistent with the realities of early
nineteenth century America, when most corporations were legislatively granted spe-
cial charters as a special privilege to pursue public purposes. Dartmouth College v.
Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819).

The universal enactment of free incorporation laws and the rise of the modern
business corporation radically changed the legal landscape upon which the Bank of
Augusta doctrine had to operate. Horwitz, Santa Clara Revisited: The Development of
Corporate Theory, 88 W. VA. L. REV. 173 (1985); FRIEDMAN, A HISTORY OF AMERICAN
LAW, 166-78, 446-63 (1973). The localist concern of Paul about outsiders controlling big
business was abandoned as state after state, anxious to attract local capital and create
local jobs, invited foreign corporations to do business within them. See McCurdy, The
Knight Sugar Decision of 1895 and the Modernization of American Corporation Law,
1869-1903, 53 Bus. HIST. REV. 305 (1979). The conclusion of Bank of Augusta and Paul
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Foreign attachment statutes invariably classify nonresident indi-
viduals and foreign corporations differently from in-state residents
and corporations, authorizing summary seizure of the property of the
former for jurisdictional or security purposes on facts differing from
those permissible for summary seizure of local residents' and corpo-
rations' property. The discrimination is invidious because it imposes
a substantial burden on nonresidents on the basis of a characteristic,
in-state versus out-of-state residency, which is not material to the ju-
risdictional or security needs of the state.

The presumptive burdensomeness of summary attachment on
defendants' property rights is obvious from the cases dealing with do-
mestic attachments. 319 Despite occasional judicial intimation to the
contrary,320 there is no real reason to believe that this burden lessens
when the defendant is from out of state. The nature and value of the
property to the defendant are much more likely to count in measur-

that a state could easily exclude a foreign corporation from doing intrastate business
within its borders was jettisoned by the Supreme Court toward the beginning of the
twentieth century. G. HENDERSON, THE POSITION OF FOREIGN CORPORATIONS IN AMER-
ICAN CONSTITUIONAL LAW 132-47 (1918).

The Taney view that upholding the citizenship of foreign corporations would un-
dermine state regulatory policy is similarly flawed. As Henderson later pointed out,
the state could regulate foreign corporations' intrastate activity to the same extent it
did domestic corporations without offending Article IV § 2, and could enact reasonable
classifications of foreign corporations whenever they were relevant to securing legiti-
mate state objectives. Id. at 174.

The Constitution protects citizens of one state from discriminatory treatment by
another not only through Article IV § 2, but also through the diversity jurisdiction.
Bank of United States v. Deveaux, 9 U.S. (5 Cranch) 61, 87-88 (1809). Chief Justice
Marshall's early theory that a corporation is essentially a partnership of its sharehold-
ers, and that hence the court should look to their citizenship to determine its citizen-
ship, was overruled in Louisville, Cin & Charleston R.R. v. Letson, 43 U.S. (2 How.)
497, 554 (1844), and reinstated only in the form of a fiction that a corporation would
have the citizenship of its state of charter because of the nonrebuttable presumption
that all its shareholders shared the citizenship of its state of charter. Marshall v. Balti-
more & O.R.R., 57 U.S. (16 How.) 314 (1853). In terms of policy, the constitutional jus-
tification for including corporations within the diversity jurisdiction remains the
Deveaux Court's fear of home state protectionism and prejudice, together with a real-
istic view that such prejudice is no less likely and no less damaging for people acting
through the corporate form than for those acting individually. Green, Corporations as
Persons, Citizens, and Possessors of Liberty, 94 U. PA. L. REV. 202, 207 (1946).

Modern law has gradually come to recognize that corporations, like people, are ju-
ral entities which frequently should be accorded legal rights. See G. HENDERSON,
supra note 318, at 165-71. Cf., First Nat'l Bank v. Bellotti, 435 U.S. 765, 780 n.15 (1978)
(holding that corporations have right to free speech); Hale v. Henkel, 201 U.S. 43
(1906) (holding that corporations are protected by the fourth amendment); Santa Clara
County v. Southern Pac. R.R., 118 U.S. 394 (1886) (holding that corporations are per-
sons within the meaning of equal protection clause).

319. See supra notes 171, 220-25 and accompanying text.
320. See, e.g., Central Sec. Bank v. Royal Homes, Inc., 371 F. Supp. 476, 481 (E.D.

Mich. 1974); Banks v. Superior Court, 26 Cal. App. 3d 143, 145-46, 102 Cal. Rptr. 590,
591-92 (1972).
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ing hardship than is where defendant lives or is chartered.321 Indeed,
if anything, the difficulties in defending over long distances and dis-
criminatory rules regarding substantive 22 and procedural3 23 protec-
tions likely make the burdens of foreign attachments more onerous
than those of domestic attachments.3 24 To avoid such difficulties, one
can imagine an out-of-stater deciding to refrain from interstate em-
ployment 325 or financial investment 326 rather than run the risks for-
eign attachment might impose on his income or other property.

The procedural due process cases restrain summary attachment
in order to minimize the risk of wrongful imposition of this bur-
den.327 While age-old prejudices against outsiders might lead one to
conclude that nonresident individual or foreign corporate defendants
are more likely than their domestic counterparts to be liable to plain-
tiff, there certainly cannot be said to be any rational basis for this
conclusion,3 28 and no modern opinion has been found suggesting such
basis exists. Fuentes and its progeny indicate that summary seizure
may not occur against a resident defendent unless there are facts,
before the court which suggest that seizure of his in-state property is
warranted because he is evading process3 29 or otherwise behaving in

321. Tucker v. Burton, 319 F. Supp. 567 (D.D.C. 1970) (upholding garnishment of a
nonresident's wages); Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335 (E.D.
Pa. 1971), affd, 456 F.2d 979 (3d Cir. 1972) (upholding foreign attachment of 40 percent
of defendant's working capital). In terms of hardship, these cases are indistinguishable
from domestic attachment counterparts like Sniadach (outlawing wage garnishment),
and Olympic Forest Prod., Inc. v. Chaussee Corp., 82 Wash. 2d 418, 511 P.2d 1002 (1973)
(outlawing summary seizure of 30 percent of defendant's working capital).

322. In Tucker, for example, both the attaching state and the state of debtor's resi-
dence exempted from garnishment the wages of residents but declined to extend this
protection to nonresidents. Tucker, 319 F. Supp. at 577 (Wright, J., dissenting).

323. See, e.g., Hillhouse v. Kansas City, 559 P.2d 1148, 1155 (Kan. 1977) (holding un-
constitutional Kansas provisions exempting, in foreign attachment cases, plaintiffs
from the requirement that a bond be posted, where such bonds were mandated in do-
mestic attachment cases).

324. See supra note 171.
325. Cf. Tucker v. Burton, 319 F. Supp. 567 (D.D.C. 1970).
326. Cf. Lebowitz v. Forbes Leasing & Fin. Corp., 326 F. Supp. 1335 (E.D. Pa.),

afd, 456 F.2d 979 (3d Cir. 1972).
327. See supra notes 197-214 and accompanying text.
328. Cf. Supreme Court of New Hampshire v. Piper, 105 S. Ct. 1272, 1279 (1985)

(holding that there is no reason to believe nonresident lawyers will be less competent
or honest than resident lawyers).

329. Cf. Roscoe v. Butler, 367 F. Supp. 574 (D. Md. 1973) (upholding a provision in
Maryland's attachment statute permitting a jurisdictional attachment of a resident
debtor's property where process had twice been returned non est). The court said that

the return ... non est evidence[s] [not only] a lack of personal jurisdiction, but
ever since its enactment ... [in] 1715, it has been the basis of the presumption
that the defendant is an absconding debtor. Courts and commentators agree
that there is a legitimate public interest in preventing debtors from evading
service or absconding.

Id. at 580 (citations omitted).
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a way which poses a demonstrable threat to the security interests of
the plaintiff.330 Foreign attachment schemes substitute for these real
life concerns the mere fact that defendant is from out-of-state. Con-
scious of regional prejudice and unable to participate in the political
process of any but his own state, a nonresident is highly likely to feel
penalized for investing outside it when he learns that the state of his
investments will not treat him with due process solicitude because he
is a nonresident.

The lower courts which have upheld foreign attachment schemes
against equal protection challenges have done so on the basis of their
belief that the residency classification is rationally related to one of
two legitimate state objectives, securing jurisdiction or protecting
plaintiff's interest in the collectibility of his judgment.331 The juris-
dictional argument made by these courts assumes the validity of the
"theory that territorial power is . . . sufficient for jurisdiction" 332

quasi in rem,333 a view untenable after Shaffer v. Heitner.33 4 The se-
curity argument is even weaker. As Judge Gibbons of the Third Cir-
cuit put it, such "discriminatory treatment.., can be upheld...only on
the basis that nonresidents are more likely than residents to remove
or conceal assets within the court's jurisdiction. Since neither proof
nor inference supports such a conclusion, the classification is
irrational.

'335

Even if one were to conclude that these equal protection cases
were correct in holding that foreign attachment schemes survive a
traditional minimum rationality test,3 3 6 it is unlikely that their deter-
mination to apply this test would be upheld under current equal pro-
tection standards.

In the first place, it is at least arguable that foreign attachment
warrants strict scrutiny, requiring a showing by the state that the
classification is necessary to serve a compelling state interest which
cannot be served by less drastic alternatives. Until recent times the
Supreme Court routinely applied such scrutiny, not the rational basis

330. See supra notes 241-43 and accompanying text.
331. See supra note 279 and accompanying text.
332. Shaffer v. Heitner, 433 U.S. 186, 211 (1977).
333. National Gen. Corp. v. Dutch Inn of Am., Inc., 15 Cal. App. 3d 490, 496, 93 Cal.

Rptr. 343, 347 (1971).
334. Shaffer v. Heitner, 433 U.S. at 212-13.
335. Jonnet v. Dollar Sav. Bank, 530 F.2d 1123, 1142-43 (1976) (Gibbons, J.,

concurring).
336. Where applied, the traditional minimum rationality test amounted to an ex-

tremely loose standard of review. During roughly a half century before the 1970's, the
Supreme Court was able to find only one case where state legislation failed the test.
Morey v. Doud, 354 U.S. 457 (1957). That case was subsequently overruled in City of
New Orleans v. Dukes, 427 U.S. 297, 306 (1976). The test is obviously more of an open
sieve then a tight barrier to governmental discrimination.

1987]
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test, to state laws which impaired "fundamental rights"337 or oper-
ated on the basis of inherently "suspect" classifications. 338 Such scru-
tiny was generally "fatal, '339 and surely would be so in foreign
attachment. Since the state could enact long arm statutes to the lim-
its of due process, jurisdictional attachments would fail to be shown
necessary to obtain jurisdiction over nonresidents, and security at-
tachments would fail because the state could protect plaintiff ade-
quately with non-discriminatory application of those rules presently
applicable to domestic defendants.

There are at least two arguments for applying strict scrutiny.
The first is that foreign attachment burdens the fundamental right to
travel. This argument was successfully invoked in such cases as Sha-
piro v. Thompson,340 Dunn v. Blumstein, 4 1 and Memorial Hospital
v. Maricopa County.3 42 These three cases struck down one year du-
rational residency tests for state welfare benefits, voting eligibility,
and free nonemergency hospital care, respectively, on the ground
that the durational residency test applied by the state was likely to
deter interstate migration 343 or penalize newly arrived residents. 344

Lower courts 345 seeking to avoid application of the Shapiro line
of cases point out that those cases involved durational residency re-
quirements which had the effect of discriminating between new and
old residents, and that their holdings did not challenge the legitimacy
of classifications based on residency itself. This analysis is technically
correct.34 6 Attaching significance to it suggests that the fundamental

337. See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (protecting the right to
travel); Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (protecting the right to
vote); Griffin v. Illinois, 351 U.S. 12 (1956) (protecting the right to appellate review of
criminal conviction); Eisenstadt v. Baird, 405 U.S. 438 (1972) (protecting the right to
privacy).

338. See, e.g., Loving v. Virginia, 388 U.S. 1 (1967) (holding race a suspect classifica-
tion); Korematsu v. United States, 323 U.S. 214 (1944) (holding nationality a suspect
classification); Graham v. Richardson, 403 U.S. 365 (1971) (holding alienage a suspect
classification).

339. Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A
Model for a Newer Equal Protection, 86 HARV. L. REV. 1, 8 (1972). Indeed, until recent
times, the decision to apply strict scrutiny was to apply the kiss of death to governmen-
tal classifications. Until 1973, when the Court sustained brief durational voter registra-
tion requirements in Marston v. Lewis, 410 U.S. 679 (1973) (per curiam) and Burns v.
Fortson, 410 U.S. 686 (1973) (per curiam), only once, in Korematsu v. United States,
323 U.S. 214 (1944), had a governmental classification passed strict scrutiny.

340. 394 U.S. 618 (1969).
341. 405 U.S. 330 (1972).
342. 415 U.S. 250 (1974).
343. Dunn, 405 U.S. at 339-40.
344. Shapiro, 394 U.S. at 634. See also Memorial Hospital, 415 U.S. at 256-59.
345. National Gen. Corp. v. Dutch Inns of Am., 15 Cal. App. 3d at 496-97, 93 Cal.

Rptr. at 347.
346. See Shapiro, 394 U.S. at 627, 633; Dunn, 405 U.S. at 334, 342 n.13; Memorial

Hospital, 415 U.S. at 252-54.
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right Shapiro and its progeny speak to is a right to migrate and reset-
tle rather than a right to travel.347

Whether it is proper to so confine Shapiro is another matter. In
finding the right to travel a fundamental right, Shapiro relied heavily
upon earlier Supreme Court decisions where the right to travel, not
resettle, was at stake. 348 Subsequently it was cited as authority for
the proposition that the right to travel prohibited a state from deny-
ing nonresidents access to post-abortion medical services purely on
the basis of residency. 349

The Shapiro cases, it is true, do not prohibit all distinctions
based on residency; they clearly permit the state to limit the
franchise350 and political offices351 to bona fide residents and to af-
ford bona fide residents preferential access 35 2 to publicly financed
programs, such as welfare, 353 education,3

5 and the like.3 5 5 Common
sense suggests that a political community should be able to limit the
franchise or political offices to its own members 356 and to spend the
tax dollars it raises from them primarily or even exclusively on

347. Memorial Hospital, 415 U.S. at 255. This case characterized Shapiro as a right
to migrate, not a right to travel case.

348. Shapiro, 394 U.S. at 630 (citing, inter alia, United States v. Guest, 383 U.S. 745,
757-58 (1966); Twining v. New Jersey, 211 U.S. 78, 97 (1908); Ward v. Maryland, 79 U.S.
(12 Wall.) 418, 430 (1870); Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1868); The Passen-
ger Cases, 48 U.S. (7 How.) 283 (1849); and Corfield v. Coryell, 6 F. Cas. 546, 552
(C.C.E.D. Pa. 1823) (No. 3,230)) (none of which invovled durational residency require-
ments or right to migrate problems).

349. Doe v. Bolton, 410 U.S. 179, 200 (1973).
350. Dunn v. Blumstein, 405 U.S. 330, 342 n.13 (1972); Marston v. Lewis, 410 U.S.

679 (1973); Burns v. Fortson, 410 U.S. 686 (1973).
351. Chimento v. Stark, 414 U.S. 802 (1973), affg 353 F. Supp. 1211 (D.N.H. 1973);

see also Supreme Court of New Hampshire v. Piper, 105 S. Ct. 1272, 1278 n.13 (1985);
Bernal v. Fainter, 467 U.S. 216, 220-22 (1984).

352. Whether and under what circumstances total exclusion would be permissible
is unclear. In Doe, the Court suggested it would not be permissible to exclude nonresi-
dents from use of state medical facilities unless it were shown that they were filled to
capacity by residents. In another privileges and immunities case, the Court has indi-
cated differential treatment might be permissible but total exclusion not. Toomer v.
Witsell, 334 U.S. 385, 398-99 (1948). The equal protection cases have avoided the issue.
See, e.g., Martinez v. Bynum, 461 U.S. 321, 333 (1983) (approving a Texas law denying
free public education to nonresidents of the district, but did not have to deal with a
rule which totally excluded nonresidents from the district's schools); Vlandis v. Kline,
412 U.S. 441, 452-53 (1973) (suggesting that the state had a legitimate interest in giving
residents a tuition preference in its colleges, but did not have to deal with a rule which
totally excluded nonresidents).

353. Cf. Shaprio v. Thompson, 394 U.S. 618, 627 (1969).
354. Martinez v. Bynum, 461 U.S. 321, 333 (1983).
355. McCarthy v. Philadelphia Civil Serv. Comm'n, 424 U.S. 645, 646 (1976) (hold-

ing that residency requirements as a bar to applying for public employment are uncon-
stitutional); Doe v. Bolton, 410 U.S. 179, 189 (1973) (holding that residency
requirements for obtaining an abortion are unconstitutional).

356. Simson, Discrimination Against Nonresidents and the Privileges and Immu-
nities Clause of Article IV, 128 U. PA. L. REV. 379, 387 (1979).
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them. Decisions to exclude nonresidents from state politics or pro-
grams thus may well be deemed to serve substantial governmental
interests and are unlikely to be perceived as a "penalty" on interstate
travel. Shapiro said as much. 35 7 On the other hand, common sense
does not suggest why a state should be able to differentiate between
residents and nonresidents regarding whether their due process right
not to have property summarily confiscated, even briefly, without
good reason, should be abridged because they are nonresidents. Such
discrimination is likely to be perceived as a penalty and to deter in-
state investment. And such discrimination cannot be said to meet the
compelling state interest test.

This analysis suggests a second argument for applying strict scru-
tiny to foreign attachment. Even if the fundamental right to travel is
not implicated by foreign attachment, the right to the protections of
procedural due process is. And state procedural rules which impair
that protection for nonresidents alone should be deemed to affect a
fundamental right and hence be permitted only if the residency clas-
sification is found necessary to serve a compelling state interest
which cannot be served in a nondiscriminatory way.

Direct authority for this second theory is virtually nonexistent.
The reason for this, of course, is obvious. The Supreme Court simply
has had little reason to consider whether the right to have procedural
due process safeguards is "fundamental" within the meaning of the
equal protection clause. After all, any claim of denial of due process
is likely to be dealt with directly under one of the Constitution's due
process clauses, 358 which focus directly on whether governmental
procedures fairly protect a person's life, liberty, or property interests,
rather than on the equal protection clause359 or its fifth amendment
equivalent.

360

Although the present Court has suggested reluctance to create
any new "fundamental rights,"'3 6 ' there is substantial reason to be-
lieve that the Court's own decisions already implicitly recognize the
"fundamentality" of due process protections of life, liberty, and prop-

357. Shapiro, 394 U.S. at 638 n.21.
358. The fifth amendment provides that "[n]o person shall be ... deprived of life,

liberty, or property without due process of law." U.S. CONST. amend. V. Very early on
it was held that the Bill of Rights applied to the federal government but not to the
states. Barron v. Baltimore, 32 U.S. (7 Pet.) 243, 246 (1833). At least as regards due
process, the fourteenth amendment corrected this by providing directly that "[n]or
shall any state deprive any person of life, liberty, or property, without due process of
law." U.S. CONST. amend. XIV, § 1.

359. U.S. CONST. amend. XIV, § 1.
360. See generally Karst, The Fifth Amendment's Guarantee of Equal Protection,

55 N.C.L. REV. 540 (1977).
361. See Bowers v. Hardwick, 106 S. Ct. 2841, 2846 (1986).

[Vol. 21
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erty.362 The modern notion of fundamentality, justifying tight judi-
cial scrutiny of legislative judgments, flows from Justice Stone's
famous statement in United States v. Carolene Products Co.,363 that
legislation will be scrutinized when it offends "a specific prohibition
of the Constitution, such as those of the first ten amendments... [or]
restricts those political processes which can ordinarily be expected to
bring about repeal of undesirable legislation... [or which is] directed

* . .against discrete and insular minorities. ' 3 64 The Court has vari-

ously found the key to whether a right is "fundamental" within the

meaning of equal protection in terms of three tests: (1) whether it is

rooted in the text or structure of the Constitution,365 (2) whether it is
functionally necessary to assure Constitutional government,36 6 or (3)
whether it is deeply rooted in our history and traditions.36 7 The right

362. J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW 460-61 (2d ed.
1984).

363. 304 U.S. 144 (1938).
364. Id. at 152-53 n.4 (citations omitted). Carolene Products was of course one of

the early cases in which the Court was beating a fast retreat from the freewheeling
review of economic and social legislation previously accomplished under substantive
due process. See J. NOWAK, R. ROTUNDA & J. YOUNG, supra note 362 at 444-45. This
retreat was justified in large part on the basis that courts ought to defer to legislative
prerogative and restrain themselves from substituting, under the aegis of constitu-
tional principles, their own judgments for those of duly elected representatives of the
other branches of government regarding the wisdom of governmental action. The
problem with such restraint is that it conflicts directly with the notion that the Court
has the duty to protect constitutional interests through the process of meaningful re-
view of the acts of the democratic branches of government. The Carolene Products
footnote represented a first effort to carve out areas in which the Court would aban-
don the presumption of validity ordinarily accorded to acts of the other branches of
government and give meaningful review to their judgments and actions.

365. See San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 33-34 (1973) (ex-
plaining test as whether right is "explicitly or implicitly guaranteed by the Constitu-
tion"); Bowers v. Hardwick, 106 S. Ct. 2841, 2846 (1986) (stating the need for "roots in
the language or design of the Constitution").

366. Due process protects "those fundamental principles of liberty and justice
which lie at the base of all our civil and political institutions." Hurtado v. California,
110 U.S. 516, 535 (1884).

During the last half century and more, in attempting to discern which of the pro-
visions of the Bill of Rights should be applied to the states through the due process
clause of the fourteenth amendment, the Court has focused on whether the right as-
serted was so fundamental as to be "implicit in the concept of ordered liberty." Palko
v. Connecticut, 302 U.S. 319, 325 (1937). See also Duncan v. Louisiana, 391 U.S. 145,
148-49 (1968) (a more recent formulation as to whether the right is fundamental to the
American scheme of justice). Nearly all of the Bill of Rights have now been so incor-
porated. See J. NOWAK, R. ROTUNDA & J. YOUNG, supra note 362 at 455-46. Such in-
corporation was unnecessary for due process itself, but only because the framers of the
fourteenth amendment did the job by borrowing the due process language verbatim
from the fifth amendment and inserting it into the fourteenth.

367. See, e.g., Palko v. Connecticut, 302 U.S. at 325 (holding the right to a jury trial
"so rooted in the traditions and conscience of our people as to be ranked as fundamen-
tal"); Moore v. East Cleveland, 431 U.S. 494, 503 (1977) (holding the sanctity of the
family as "deeply rooted in this Nation's History and tradition"). Fair process is of
course frequently linked both to history and to the need to protect individual liberties



CREIGHTON LAW REVIEW [Vol. 21

to fair process to protect property from summary confiscation quali-
fies under each of these standards. 368

Recent Supreme Court decisions cast doubt on whether the
Court would subject foreign attachment to strict scrutiny under
traditional analysis. This is true, not so much because of the Court's
expressed reluctance to extend the list of qualifying fundamental
rights,369 as because the Court seems on the verge of abandoning
two-tiered analysis altogether.37 0 Evidence of this new tendency
comes from many quarters. Cases now teach that denials of rights
once subjected to fatal strict scrutiny may nevertheless be upheld 371

in a free society. McNabb v. United States, 318 U.S. 332, 347 (1943). This history goes
back, in Anglo-American jurisprudence, at least to the MAGNA CARTA, which provided:
"No free man shall be taken, imprisoned, disseised, outlawed, banished, or in any way
destroyed, nor will We proceed against or prosecute him, except by the lawful judg-
ment of his peers and by the law of the land." MAGNA CARTA TEXT AND COMMENTARY
43 (A. Howard ed. 1964).

368. The only possible doubt which one could present here relates to history.
There are of course opinions of the Court, recent and old, which suggest that history
alone can justify discrimination. See, e.g., Bowers, 106 S. Ct. 2844-45 (1986) (holding
that a right to engage in consensual homosexual acts is not fundamental because such
acts have been forbidden throughout American and human history); Ownbey, 256 U.S.
94, 108 (1921) (holding that a special bail requirement as a condition to litigate merits
upheld as consistent with medieval custom of London). Fortunately the Court's more
recent due process cases do not reflect this marriage to the hoary past. See supra notes
125-27, 311-13 and accompanying text. As Justice Holmes once said, "It is revolting to
have no better reason for a rule of law than that it was laid down in the time of Henry
IV. It is still more revolting if the grounds upon which is was laid down have vanished
long since, and the rule simply persists from blind imitation of the past." Holmes, The
Path of the Law, 10 HARV. L. REV. 457, 469 (1897).

369. See supra note 361 and accompanying text.
370. Until the late 1960s the Court appeared to hold that all equal protection

problems warranted either minimal rationality review, which covered virtually all eco-
nomic or social legislation, or strict scrutiny, which was limited to these cases involving
either fundamental rights or suspect classifications. See generally Developments in the
Law - Equal Protection, 82 HARV. L. REV. 1065 (1969).

371. See, e.g., Ambach v. Norwick, 441 U.S. 68, 80 (1979) (holding that alienage clas-
sifications are inherently suspect but citizenship requirement upheld for teachers be-
cause education is a function tied up with the operation of the state as a governmental
entity); H.L. v. Matheson, 450 U.S. 398, 413 (1981) (holding that a right to abortion of
unemancipated minor may be limited by state requirement of disclosure of abortion
plans to parents); Salyer Land Co. v. Tulare Water Dist., 410 U.S. 719, 728 (1973) (hold-
ing that the right to vote may be limited to landowners in certain instances where the
interests primarily affected are limited to this class); Marston v. Lewis, 410 U.S. 679,
681 (1973) (upholding a 50 day durational residency requirement for voting); Chimento
v. Stark, 353 F. Supp. 1211, 1218 (D.N.H. 1973), affd., 414 U.S. 802 (1973) (upholding a
seven year durational residency requirement to serve as governor); Mahan v. Howell,
410 U.S. 315, 325 (1973) (upholding population disparities in election districts in defer-
ence to state policy of respecting political subdivision boundaries); Rosario v. Rockefel-
ler, 410 U.S. 752, 756, 762 (1973) (upholding requirement of enrollment in party of
choice thirty days prior to primary despite fact it limits the right to travel and vote);
Jones v. Helms, 452 U.S. 412, 426 (1981) (holding that the right to travel not offended
by criminal statute that more severely penalizes persons who leave the state after com-
mitting the offense than those who remain in the state after the commission).
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and that decision to apply minimal rationality no longer signals auto-
matic approval of statutory discriminations.3 7 2 If anything, the latter
trend, to apply some kind of heightened scrutiny to cases involving
nonsuspect classifications and nonfundamental rights, is even more
marked than the tendency to water down protections given suspect
groups or fundamental rights.

The trend away from minimal rationality began in the late 1960's
in cases involving discrimination against women 73 and illegitimate
children,3 7 4 and ultimately culminated in decisions forcing statutes
which discriminate on the basis of sex or legitimacy to meet interme-
diate standards of review: in gender cases, the test became whether
the classification bears a substantial relationship to an important
state objective 375 while in legitimacy cases the test became whether
the discrimination bears a substantial relation to a legitimate state
goal.

376

In non-gender, non-illegitimacy cases, the Court has been less ex-
plicit about the retreat from minimal rationality, but there can be no
question about the reality of the retreat. An early variant of this
theme was a series of cases outlawing statutes denying government
benefits to particular individuals on the basis that they "irrebuttably
presumed" these persons were not entitled to the benefits and hence
denied them fair process. 377 While this doctrine was soundly criti-

372. Compare supra note 336 and accompanying text with infra notes 373-88 and
accompanying text.

373. See, e.g., Stanton v. Stanton, 421 U.S. 7 (1975); Frontiero v. Richardson, 411
U.S. 677 (1973); Reed v. Reed, 404 U.S. 71 (1971).

374. See, e.g., Parham v. Hughes, 441 U.S. 347 (1979); Trimble v. Gordon, 430 U.S.
762 (1977); Weber v. Aetna Cas. & Sur. Co., 406 U.S. 164 (1972); Levy v. Louisiana, 391
U.S. 68 (1968).

375. See Craig v. Boren, 429 U.S. 190, 197 (1976). This new test grew out of ex-
pressed feelings by the Court that gender classifications are frequently irrelevant to
legitimate state objectives and reflect outdated stereotyping rather than real considera-
tion of the needs of people individually. Id. at 200-04.

376. Mills v. Habluetzel, 456 U.S. 91, 99 (1982). The illegitimacy cases frequently
involve the Court's view that discrimination against illegitimates does not foster legiti-
macy but instead unfairly visits the sins of fathers on innocent children. See, e.g., id. at
99-101 n.8; Trimble v. Gordon, 430 U.S. 762, 775 (1977).

377. See, e.g., Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 648-50 (1974) (hold-
ing that pregnancy is presumption of unfitness to work); USDA v. Murry, 413 U.S. 508,
514 (1973) (presuming that one claimed as a dependent of non-poor person is in fact
not himself poor); Vlandis v. Kline, 412 U.S. 441, 453-54 (1973) (presuming that non-
residency exists because of prior nonresidency); Bell v. Burson, 402 U.S. 535, 535-36
(1971) (presuming person as unfit to drive because of failure to post bond to pay for
damages resulting from automobile accident).

The irrebuttable presumption doctrine of the early 1970s, though couched in due
process language, has its roots in equal protection analysis. See, e.g., Shapiro v. Thomp-
son, 394 U.S. 618, 631-33 (1969); Carrington v. Rash, 380 U.S. 89, 95-96 (1965); Skinner v.
Oklahoma, 316 U.S. 535, 544-45 (1942) (Stone, C.J., concurring). Moreover, the evil the
due process cases identified was an equal protection-type evil - the perceived arbitrar-
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cized in the literature3 7 8 and ultimately discarded by the Court as too
open ended,379 it did represent an early effort to outlaw perceived ar-
bitrary classifications which involved neither fundamental rights nor
suspect classifications.

The declining use of irrebuttable presumption analysis evidences
an increasing willingness directly to undertake meaningful review of
non-suspect classifications affecting non-fundamental rights.38 0

Often this is achieved with a formal bow to traditional minimal scru-
tiny,381 now however more "intensified" and given "new bite.1382

The significance of this trend, for our purposes, is that it strongly
suggests meaningful scrutiny of foreign attachment schemes under
current equal protection standards. One alternative would be to treat

iness of the classification - rather than one of due process, since it is unlikely that any
process at all could have saved the classification. See, e.g., Comment, Irrebuttable Pre-
sumptions: An Illusory Analysis, 27 STAN. L. REV. 449 (1975); Comment, The Irrebut-
table Presumption Doctrine in the Supreme Court, 87 HARV. L. REV. 1534 (1974). The
close relationship between the two bodies of law is apparent from holdings and opin-
ions of individual justices of the court. See, e.g., Stanley v. Illinois, 405 U.S. 645, 658
(1972) (striking provision preventing father from proving parental fitness in custody
on both equal protection and due process grounds); USDA v. Murry, 413 U.S. 508, 518-
19 (Marshall, J., concurring); Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 651
(1974) (Powell, J., concurring), Vlandis v. Kline, 412 U.S. 441, 457-58 (1973) (White, J.,
concurring).

378. J. NOWAK, R. ROTUNDA & J. YOUNG, supra note 362, at 553-54; Note, The Con-
clusive Presumption Doctrine: Equal Process or Due Protection? 72 MICH. L. REV. 800,
830-34 (1974).

379. The Court has avoided explictly rejecting irrebuttable presumption analysis in
Toll v. Moreno, 458 U.S. 1 (1982), but a number of cases decided since the early 1970's
are inconsistent with it. See, e.g., Usery v. Turner Elkhorn Mining Co., 428 U.S. 1
(1976); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976) (per curiam);
Weinberger v. Salfi, 422 U.S. 749 (1975); Mournring v. Family Publications Serv., 411
U.S. 356 (1973). Individual justices have explained that they reject the analysis be-
cause under it one could strike down almost any legislative classification. Cleveland
Bd. of Education v. LaFleur, 414 U.S. 632, 652 (Powell, J., concurring); see also id. at
660 (Rehnquist, J., dissenting).

380. Cf. NOWAK, ROTUNDA, AND YOUNG, supra note 362, at 554.
381. See, e.g., City of Cleburn v. Cleburn Living Center, 105 S. Ct. 3249 (1985) (stat-

ing that city ordinance requiring special use permit for group home for feeble minded
does not involve quasi suspect classification and hence warrants minimal scrutiny, but
nevertheless held unconstitutional because it serves no legitimate state purpose); Met-
ropolitan Life Insurance Co. v. Ward, 105 S. Ct. 1676 (1985) (stating that state tax law'
discriminating against foreign corporations is subject to rational relationship test, but
nevertheless held unconstitutional because it serves no legitimate state purpose); Ply-
ler v. Doe, 457 U.S. 202, 230 (1982) (holding that state law denying free education to
undocumented alien children subject to minimal standard, but serves no legitimate
state purpose and hence unconstitutional).

382. See Gunther, The Supreme Foreword- In Search of Evolving Doctrine on a
Changing Court: A Model For a Newer Equal Protection, 86 HARV. L. REV. 1, 21, 36
(1972). The Court has acknowledged the shift by explaining that minimal scrutiny is
"not toothless." Mathews v. Lucas, 427 U.S. 495, 510 (1976). In the 1984 October term
alone, the Court overturned four state laws while purporting to apply minimal scru-
tiny. See Hooper v. Bernadillo County Assessor, 105 S. Ct. 2862 (1985); Williams v. Ver-
mont, 105 S. Ct. 2465 (1985).
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residency classifications as "quasi-suspect," inviting application of the
substantial relationship test of the gender cases. Strong arguments \
can be marshalled in support of this view. One justification for char-
acterizing sex as a quasi-suspect classification is that women have his-
torically been shut out of the political process and hence are unable
to protect themselves through the ballot.38 3 Nonresidents have al-
ways been "a paradigmatically powerless class politically. s38 4 A sec-
ond justification for being suspicious of statutory gender
classifications is that most of them antedate the emancipation of wo-
men and rest on "archaic and overbroad generalizations" 385 of what
the sexes were or should be about. Our present-day foreign attach-
ment schemes are similarly rooted in outmoded notions about juris-
diction386 and seventeenth century stereotypes regarding absconding
defendants. 387 Finally, sex simply seems irrelevant to so many legis-
lative goals.38 8 Similarly, a person's residence is patently irrelevant
to whether jurisdiction can be obtained as to him3 8 9 or whether he is
likely to abscond when sued.390

Whether the Court would in fact create yet another quasi-sus-
pect classification warranting explicitly intermediate levels of scru-
tiny is at least subject to doubt. In City of Cleburn v. C7eburn Living
Center,3 91 the Court worked hard to reject an extension of "quasi-sus-
pect class" status to classifications affecting the mentally retarded,
despite obvious arguments to the contrary.3 92 But today's alternative
is not the toothless minimal scrutiny of the past but the newly "in-

383. See J. ELY, DEMOCRACY AND DISTRUST 164-70 (1980). Of course, women have
been enfranchised since 1920 and now occupy a few legislative seats, but few would
claim they enjoy political power commensurate with their numbers.

384. Id. at 83.
385. Schlesinger v. Ballard, 419 U.S. 498, 508 (1975). See also Craig v. Boren, 429

U.S. 190, 207 n.14 (1976); Stanton v. Stanton, 421 U.S. 7, 14-15 (1975); Weinberger v.
Weisenfeld, 420 U.S. 636, 652 (1975); Frontiero v. Richardson, 411 U.S. 677, 684 (1973)
(plurality).

386. See supra notes 29-30 and accompanying text. See also, Kalo, Jurisdiction as
An Evolving Process: The Development of Quasi In Rem and In Personam Principles,
1978 DUKE L.J. 1147, 1150-62.

387. See supra notes 29-30 and accompanying text.
388. See, e.g., Stanton v. Stanton, 421 U.S. 7, 17 (1975); Weinberger v. Weisenfeld,

420 U.S. 636, 645, 651-52 (1975), Reed v. Reed, 404 U.S. 71, 76 (1971).
389. See supra notes 152-71, 226-29, 280-81 and accompanying text.
390. See supra notes 172-77, 226, 280-82 and accompanying text.
391. 105 S. Ct. 3249 (1985).
392. The Court of Appeals in Cleburn had held that retarded people were entitled

to intermediate-level scrutiny because of the history of their mistreatment, their lack
of political power, and the immutability of their condition. Cleburn, 726 F.2d 191, 197
(5th Cir. 1984). The Supreme Court majority rejected this analysis because of findings
that retardation is frequently a legitimate consideration for legislative consideration,
because recent remedial legislation negated the view that the community was prejudi-
cial and that retarded persons are politically powerless, and because of stated reluc-
tance to expand the list of quasi-suspect classifications. Cleburn, 105 S. Ct. at 3256-58.
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tensified" scrutiny of "new bite".393 While the new cases have a cer-
tain ad hoc quality about them, it is apparent that the Court is most
likely to bear its teeth at classifications 394 which turn on "sensitive"
if not "suspect" classifications 395 or "important" if not "fundamental"
rights.396 Foreign attachment involves both the "sensitive" if not
"suspect" classification of residency 397 and the "important" if not
"fundamental" right to fair process, 39s and hence warrants at least

393. See supra note 382 and accompanying text.
394. Justice Marshall was the first member of the Court openly to recommend this

kind of general approach to equal protection analysis. See San Antonio Indep. School
Dist. v. Rodriquez, 411 U.S. 1, 98-99 (1973) (Marshall, J., dissenting). One commentator
concurs. See, e.g., Simson, A Method of Analyzing Discriminatory Effects Under the
Equal Protection Clause, 29 STAN. L. REV. 663 (1977).

395. A striking example of this is City of Cleburn v. Cleburn Living Center. Here
the Court refused to hold that legislation involving the mentally retarded was "sus-
pect" or even "quasi suspect," as had the Court of Appeals, but nevertheless stuck
down legislation which specially burdened the retarded. A majority of the Justices ex-
pressed varying degrees of dissatisfaction with characterizing the case as involving only
minimal scrutiny. Cleburn, at 3260-61 (Stevens, J., concurring); id. at 3263-67 (Mar-
shall, J., concurring and dissenting).

396. See, e.g., Plyler v. Doe, 457 U.S. 202 (1982). The Court has held, both prior to
and after Plyler, that the right to an education is not fundamental. See Martinez v.
Bynum, 461 U.S. 321, 328 n.7 (1983); San Antonio Indep. School Distr. v. Rodriguez, 411
U.S. 1 (1973). In Plyler, the Court held unconstitutional Texas law forbidding free
public education to illegal alien children. The Court announced it would evaluate the
discrimination under the rational basis test. Plyler, 457 U.S. at 216-18, but then an-
nounced that the rationality of the discrimination might be determined only after con-
sideration of the costs a decision not to educate the aliens would impose on the Nation
and the children themselves. Id. at 223-24. Not surprisingly, the Court proceeded to
find the state's discrimination irrational. Id. at 229-30.

397. Commentators have considered discrimination on the basis of residency to in-
volve a "suspect" classification because nonresidents are classic minorities who are fro-
zen out of the domestic political process and thus in need of judicial protection. See,
e.g., Ely, Choice of Law and the State's Interest in Protecting Its Own, 23 WM. & MARY
L. REV. 173, 181 (1981); Simson, State Autonomy in Choice of Law: A Suggested Ap-
proach, 52 S. CAL. L. REV. 61, 86-87 (1978). The Court has rejected this approach. See
Martinez v. Bynum, 461 U.S. 321, 328 n.7 (1983) (upholding Texas denial of free public
education to nonresidents' children). In Martinez, the Court noted that nonresident
children could easily qualify as residents and in any event were not completely being
denied an education, but only a tuition free education. More recent decisions suggest
meaningful scrutiny will be accorded residency classifications. See, e.g., Metropolitan
Life Ins. Co. v. Ward, 105 S. Ct. 1676, 1684 (1985) (striking economic discrimination
against foreign business concerns on the basis that the residency classification served
no legitimate state purpose). See also Hooper v. Berndillo County Assessor, 105 S. Ct.
2465 (1985); Zorbel v. Williams, 457 U.S. 55 (1982).

398. Van Alstyne, Cracks in "The New Property:" Adjudicative Due Process in the
Administrative State, 62 CORNELL L. REV. 445, 487 (1977) (stating that "[Flreedom
from arbitrary adjudicative procedures [is] a substantive element of one's liberty ...
whose abridgement government must sustain the burden of justifying"). Professor
Ely's book argues forcefully that the only proper occasions for meaningful judicial re-
view of the acts of the popular branches of government is when "the process [of gov-
ernment] is undeserving of trust." ELY, DEMOCRACY AND DISTRUST at 103 (1980).
After pointing out that the central themes of our Constitution are ones of process, not
substantive entitlement, and that judges are peculiarly well qualified only to judge the
fairness of processes, Ely carries the argument to the point of legitimating serious scru-



FOREIGN A TTA CHMENT

intensified judicial review under the new minimal rationality
standards.

Foreign attachment would fail either the intermediate standard
of review applicable to quasi-suspect gender classifications or the in-
tensified standard of review of minimal rationality. The intermediate
standard, as noted earlier,399 is virtually identical to the test the
Court has applied to state discrimination under privileges and immu-
nities analysis, and foreign attachment would fail intermediate scru-
tiny under equal protection for the same reasons it would be held to
violate the privileges and immunities clause.400

Similarly, foreign attachment could not be upheld under the in-
tensified minimal rationality standard applied to sensitive classifica-
tion cases like City of Cleburn v. C7eburn Living Center 40 1 and
Metropolitan Life Ins. Co. v. Ward.40 2 In Cleburn, the Court struck
down the city's requirement that sponsors of group houses for the re-
tarded pass special zoning procedural barriers before they could un-
dertake operation because of skepticism regarding the need for such
barriers to protect legitimate state interests.40 3 The Court shifted the
burden to the state to substantiate why the discrimination was re-
quired to protect state interests, and in the absence of such substanti-
ation refused to uphold the discrimination.40 4 The reasoning of
Metropolitan Life, described by Justice O'Connor's dissent as "aston-
ishing, '40 5 can only be explained on the basis that the Court is simi-
larly skeptical of residency classifications which give local citizens
special breaks against nonresidents.40 6 If the Court applied Metropol-
itan to foreign attachment, it would be bound to find that the pur-
pose of helping local courts secure jurisdiction and judgments could
not be legitimate when accomplished by discriminating against non-
residents. Similarly, if the Court applied C7eburn, foreign attach-
ment would fail because of the inability of the state to substantiate
why attachment is necessary to gain jurisdiction or to assure the col-
lectibility of judgments.

It is noteworthy that the results of equal protection and privi-

tiny of legislative decisions only when judges are clearing the paths to political change
or facilitating the protection of minorities who are unlikely to receive real considera-
tion from elected representatives of the majority. Id. at 88-101, 102-03, 105-83.

399. See supra note 288.
400. See supra notes 289-96 and accompanying text.
401. 105 S. Ct. 3249 (1985).
402. 105 S. Ct. 1676 (1985).
403. Cleburn, 105 S. Ct. at 3259-60.
404. Id.
405. Metropolitan Life, 105 S. Ct. at 1684. See also supra note 275.
406. Justice O'Connor went even further, stating that the majority must view such

discrimination as "inherently suspect." Metropolitan Life, 105 S. Ct. at 1690
(O'Connor, J., dissenting).
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leges and immunities analysis of foreign attachment schemes are sim-
ilar. It could hardly be otherwise. The privileges and immunities
clause was adopted to prevent individual states from unfairly treating
citizens of other states because of the desirability of promoting a na-
tional union.40 7 Its relationship to commerce clause concerns is evi-
dent from the list of rights the Court has found sufficiently
fundamental to be within its coverage. 40 8 The equal protection clause
has broader purposes than protecting individuals against unequal
treatment on the basis of residency or promoting a national union,
but its construction also implicates such concerns, as cases like Metro-
politan Life 40 9 and Shapiro v. Thompson4 1 0 attest. The overlap be-
tween privileges and immunities and equal protection concerns4 11

should lead to similar results when the two constitutional provisions
are applied to similar fact patterns.4 12

407. See supra notes 285, 297-315 and accompanying text.
408. Corfield v. Coryell, 6 F. Cas. 546, 552 (C.C.E.D. Pa. 1825) (No. 3230) (identify-

ing as fundamental "the right of a citizen of one State to pass through or reside in any
other State, for purposes of trade or otherwise; to claim the benefit of habeas corpus;
the institute actions of any kind in the courts of the State; to take, hold, and dispose of
property; and an exemption from higher taxes or impositions than one paid by other
citizens of the State"). Id.

409. 105 S. Ct. 1684 (1985).
410. 394 U.S. 618 (1969).
411. Cf. L. TRIBE, AMERICAN CONSTITUTIONAL LAW 412 (1978). Tribe states:

[T]he core concerns of equal protection, article IV, and the commerce clause
are remarkably similar. All address the problems that occur when govern-
ments inflict injury upon outsiders - whether geographical outsiders, as in
the case of burdens imposed on persons from other states; or political outsid-
ers, as in the case of disadvantages visited upon minorities insulated from
other groups within the state itself; or psychological outsiders, as in the case
of actions adverse to persons whom those in power regard as different or
inferior.

Id.
412. In Hicklin v. Orbeck, 437 U.S. 518, 534 n.19 (1978), Justice Brennan's majority

opinion noted that the Court had "no occasion to address" appellants' equal protection
challenge in view of its determination that the statute before it violated the privileges
and immunities clause. Dissenting in Baldwin v. Montana Fish Game Commission, 436
U.S. 371, 406 n.8 (1978), Justice Brennan opined that both provisions provide similar
levels of protection where a state discriminates solely on the basis of noncitizenship or
nonresidency. Id.

The reasoning, though not the result, of the majority decision in Baldwin is incon-
sistent with the view expressed by Justice Brennan. Results have been affected by ap-
plication of different standards for the two provisions. See, e.g., Blake v. McClung, 172
U.S. 239 (1898) (holding that Tennessee may not discriminate against nonresident indi-
vidual creditors of domestic debtors without offending privileges and immunities
clause, but may discriminate against foreign corporations because such are not within
state's jurisdiction within meaning of equal protection clause and are not citizens
within meaning of privileges and immunities clause).

The Blake Court's equal protection holding was sub silentio overruled by the
Court in Kentucky Fin. Corp. v. Paramount Auto Exch. Corp., 262 U.S. 544, 550 (1923).
Its view that corporations are without protection under the privileges and immunities
clause is of ancient origin and has never been questioned by the Court, though the
logic and policy of continuing in this vein are open to criticism. See supra note 317-18.
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CONCLUSION

Foreign attachment statutes are of ancient origin and continue to
operate in every state. They are unnecessary to assist courts in get-
ting jurisdiction or in providing security to plaintiffs to ensure the
collectibility of judgments. They needlessly authorize summary
seizure, without procedural due process safeguards, of nonresidents'
in-state property purely on the basis of the owners' nonresidence.
They deprive nonresidents of their property without that process
which is due, and do so in violation of the privileges and immunities
of nonresident citizens of other states and in contravention of current
equal protection guaranties. Their longevity is attributable to neither
reason nor logic, but simply to the weight of precedent. They are a
relic of the law ripe for extinction. They should be held
unconstitutional.




