
"WAIVING" MIRANDA GOODBYE?

INTRODUCTION

The warning, "you have a right to remain silent, anything you
say can and will be held against you, you have the right to have an
attorney present, either retained or appointed,"'- has become familiar
to most Americans through its use in contemporary media.2 How-
ever, these seemingly simple warnings have created a substantial
amount of disagreement as to their exact scope and meaning.3

In solving these disputes the United States Supreme Court at-
tempted to more clearly define these rights from their source: Mi-
randa v. Arizona.4 This case initiated the formalization of police
interrogation.5 The decision required an officer to read to the suspect
specific warnings prior to any kind of formal questioning.6 Under the
Miranda rule, a defendant could validly waive these rights.7 But, un-

1. Miranda v. Arizona, 384 U.S. 436, 444 (1966). The court held
Our holding... briefly stated ... is this: the prosecution may not use state-
ments, whether exculpatory or inculpatory, stemming from custodial interro-
gation of the defendant unless it demonstrates the use of procedural
safeguards effective to secure the privilege against self-incrimination. By cus-
todial interrogation, we mean questioning initiated by law enforcement of-
ficers after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way. As for the procedural safeguards to
be employed, unless other fully effective means are devised to inform accused
persons of their right of silence and to assure a continuous opportunity to ex-
ercise it, the following measures are required. Prior to any questioning, the
person must be warned that he has a right to remain silent, that any state-
ment he does make may be used as evidence against him, and that he has a
right to the presence of an attorney, either retained or appointed. The de-
fendant may waive effectuation of these rights, provided the waiver is made
voluntarily, knowingly and intelligently. If, however, he indicates in any
manner and at any stage of the process that he wishes to consult with an at-
torney before speaking there can be no questioning. Likewise, if the individ-
ual is alone and indicates in any manner that he does not wish to be
interrogated, the police may not question him. The mere fact that he may
have answered some questions or volunteered some statements on his own
does not deprive him of the right to refrain from answering any further in-
quiries until he has consulted with an attorney and thereafter consents to be
questioned.

Id. at 444-45.
2. Cohn, Miranda's Last Stand, STUDENT LAWYER, May 1987, at 25.
3. Id.
4. 384 U.S. 436 (1966).
5. Cohn, Miranda's Last Stand, STUDENT LAWYER, May 1987, at 26.
6. Miranda, 384 U.S. at 444. The Court recognized police use of brutality, tor-

ture, and mental abuse to bring about a confession. Id. at 446-47. See generally Mincey
v. Arizona, 437 U.S. 385, 396 (1978) (involving interrogation of the defendant while in
intensive care); Beecher v. Alabama, 389 U.S. 35, 36 (1967) (involving threatening of a
suspect while holding a gun to his head).

7. Miranda, 384 U.S. at 479.
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less proof of a voluntary, knowing and intelligent waiver is made, a
confession is presumed to be involuntary, and is inadmissible at trial.8

Two recent decisions, Colorado v. Connelly9 and Colorado v.
Spring'0 addressed this issue of a waiver of the Miranda rights. In
Colorado v. Connelly, the United States Supreme Court held that co-
ercive police behavior was necessary for a confession to be considered
involuntary."i The fact that a defendant was mentally impaired did
not automatically invalidate the waiver. 12 In Colorado v. Spring, the
Supreme Court held that a suspect's awareness of the topic of ques-
tioning is not relevant in determining if there was a valid waiver.13

This Casenote will discuss how these two decisions compare with pre-
cedent and uphold the rationale of the fifth amendment.

FACTS AND HOLDING

COLORADO V. CONNELLY

On the night of August 18, 1983, Francis Connelly approached an
off duty police officer and stated that he wanted to confess to a mur-
der.14 The officer, Patrick Anderson, advised Connelly that he had a
right to remain silent, and that anything he said would be used
against him, and that he had a right to have an attorney present. 15

Despite this warning, Connelly stated that he understood his rights
and that he still wanted to confess to the killing of a young Indian
woman.16 At that point, Officer Anderson called the Denver police.
Soon, a detective arrived who again advised Connelly of his rights.17

Eventually, the officers took Connelly to the police station, and
there, Connelly again confessed to the murder.1 8

During further questioning the following day, Connelly became
disoriented and noticeably confused.19 He told police officers that
voices in his head had told him to come to Denver and confess.20 Af-
ter a mental evaluation, Dr. Metzner, a medical expert, found that

8. Id.
9. 107 S. Ct. 515 (1986).

10. 107 S. Ct. 851 (1987).
11. Connelly, 107 S. Ct. at 522.
12. Id. at 521.
13. Spring, 107 S. Ct. at 859.
14. Connelly, 107 S. Ct. at 518.
15. Id.
16. Brief of Petitioner at 5, Colorado v. Connlly, 107 S. Ct. 515 (1986) (No. 85-

660).
17. Id. at 5-6.
18. Connelly, 107 S. Ct. at 518.
19. Id. at 518-19.
20. Brief of Respondent at 4, Colorado v. Connelly, 107 S. Ct. 515 (1986) (No. 85-

666). The diagnosis defined the symptoms as "'command hallucinations' . . . . [w]ith
this type of hallucination, the person experiencing it feels that he has to act on

[Vol. 21
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Connelly was mentally incompetent.21

At trial, Dr. Metzner's testimony indicated that Connelly "was
suffering from chronic schizophrenia and was in a psychotic state
.... -22 His testimony further indicated that although Connelly was
capable of understanding his rights, his mental incapacity interfered
with the voluntariness of his confession. 23

On the basis of this testimony, a Colorado trial court found that
Connelly's statements to the police were involuntary. 24 The court
held that even though there were no official actions which compelled
Connelly's confession, his mental illness inhibited his ability to vol-
untarily waive his rights.25

The Colorado Supreme Court affirmed the trial court's hold-
ing.26 In doing so, the court indicated that the lack of police coercion
did not preclude a finding of an involuntary waiver. 27 Indeed, the
court found that an incapacitating mental illness could overpower an
individual's free will, just as police compulsion could.28 As a result,
the court concluded that the admission of Connelly's confession was
offensive enough to our system of justice to trigger a constitutional
violation.29 Thus, the Colorado Supreme court held that Connelly
was incapable of waiving his rights, and his subsequent confession
was inadmissible at trial.3 0

On appeal, the United States Supreme Court reversed the Colo-
rado Supreme Court's decision. 31 The Court held that "voluntary"
meant only freedom from police coercion.3 2 The Court reasoned that
the purpose of the Miranda warnings was to prevent police over-
reaching.33 Consequently, the Court stated that, unless an "essential

whatever the voice is telling him." Id. at 4. Connelly's "voices" gave him two choices:
to confess or kill himself. Id. at 6.

21. Connelly, 107 S. Ct. at 519.
22. Id.
23. Id.
24. Id. See also Townsend v. Sain, 372 U.S. 293, 298-99 (1963) (involving question-

ing a suspect under the influence of a truth serum); Culombe v. Connecticut, 367 U.S.
568 (1961) (involving interrogation of a suspect for hours at a time).

25. Connelly, 107 S. Ct. at 519.
26. Id.
27. Id.
28. Id.
29. Id. The Court reasoned that the admission of such evidence was sufficient

state action to constitute a violation of due process. Id.
30. Id.
31. Id. at 524.
32. Id. at 522. See also Moran v. Burbine, 106 S. Ct. 1135, 1142-43 (1986) (analyzing

voluntariness in terms of police physical or psychological pressure); Oregon v. Elstad,
470 U.S. 298, 309 (1985) (analyzing voluntary in terms of police conduct); United States
v. Washington, 431 U.S. 181, 187 (1977) (articulating that without police coercion, there
is no violation of the fifth amendment).

33. Connelly, 107 S. Ct. at 520. See also Miranda v. Arizona, 384 U.S. 436, 458

1987]
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link" could be found between the police activity and a subsequent
confession, the confession was voluntary.3 4

The Court did not analyze whether Connelly could "knowingly
and intelligently" waive his rights.35 However, the evidence given by
the expert testimony revealed that Connelly seemed to comprehend
his rights.36 Thus, because Connelly understood his rights and be-
cause of the absence of any police compulsion, the Court concluded
Connelly could validly waive his rights.3 7

Justice Stevens concurred in part and dissented in part.3 8 He
agreed with the majority concerning the admissibility of Connelly's
pre-custodial statements to Officer Anderson.3 9 This was because Mi-
randa and the waiver of Miranda rights only becomes an issue in sit-
uations of police interrogation.40 On the other hand, Justice Stevens
disagreed with the majority about the post-custodial statements.4 1

Stevens stated that Connelly's confession made after his arrest could
be admissible only if he validly waived his rights.42 However, Ste-
vens held that Connelly's mental illness interfered with his ability to
give such a waiver, thus making his post-custodial confession
inadmissible.

43

Justices Brennan and Marshall dissented from the opinion in its
entirety.44 The dissenting opinion took issue with the Court's inter-
pretation of voluntary, and held that the use of a confession by a
mentally ill person was offensive to the notion of due process of

(1966) (stating that protective safeguards are employed to dissipate inherent compul-
sion in police interrogation).

34. Connelly, 107 S. Ct. at 520.
35. Id. at 523.
36. Id. at 519. Dr. Metzner testified that Connelly's mental illness did not inter-

fere with his cognitive abilities. Id.
37. Id. at 519-24. The Court also held that the State had the burden of proof. In

order to prove a valid confession, the state must prove a waiver only by a preponder-
ance of the evidence, rather than by a clear and convincing evidence standard as deter-
mined by the Colorado Supreme Court. Id. at 522-23.

38. Id. at 524-25 (Stevens, J., concurring). Justice Blackmun concurred in the
judgment. However, Blackmun disagreed with the discussion of the burden of proof
by the majority. The issue was never raised by the parties at the trial nor at the appel-
late level. Id. at 524.

39. Id. at 525 (Stevens, J., concurring). Miranda applies only to situations of in-
terrogation. Since Connelly was not being formally questioned at this point, Justice
Stevens was of the opinion that Miranda was not required. Id. See also Miranda v.
Arizona, 384 U.S. 436, 478 (1966) (stating that Miranda applies to only those situations
of custodial interrogation).

40. Connelly, 107 S. Ct. at 525 (Stevens, J., concurring).
41. Id.
42. Id.
43. Id. Justice Stevens agreed with the Colorado Supreme Court in its holding

that Connelly's mental condition interfered with his rational intellect and free will.
Id.

44. Id. (Brennan, J., dissenting).
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law.45 The dissenting Justices stated that it was clear from the evi-
dence that Connelly was mentally unstable. 46 Although Connelly
may have been read his rights, the dissent found that he could not
have used that information in an intelligent manner.47

The dissenting opinion concluded that lack of police coercion
alone did not determine voluntariness. 48 Instead, Justices Brennan
and Marshall argued that there should be a balancing of all the fac-
tors and "'[t]he line of distinction is that at which governing self-di-
rection is lost and compulsion, of whatever nature or however
infused, propels or helps to propel the confession.' ,,49

COLORADO V. SPRING

In early 1979, John Leroy Spring and a hunting partner shot and
killed Donald Walker in Colorado.5 0 Through information given by
an informant, Spring was linked to the illegal transportation of fire-
arms as well as the murder of Walker.5 1 Using this information, the
Bureau of Alcohol, Tobacco and Firearms ("ATF"), established an
undercover operation which resulted in Spring's arrest on March 30,
1979, for the illegal sale of firearms.5 2

Upon arrest, Spring was immediately advised of his right to re-
main silent, and his right to the presence of an attorney.5 3 After be-
ing transported to the ATF office in Kansas City, Spring was, for the
second time, advised of his rights.54 Questioning by ATF agents first
concerned Spring's possible involvement with firearms sales, but
eventually the questioning addressed his part in the murder of
Walker.55 On this first day of questioning, March 30, 1979, Spring de-
nied any involvement in the February killing of Donald Walker.5 6

45. Id. at 526-27 (Brennan, J., dissenting) (citing Blackburn v. Alabama, 361 U.S.
199, 207 (1960) (stating that using a confession by an insane person in order to convict
him is offensive to one's sense of justice)).

46. Id. at 530 (Brennan, J., dissenting).
47. Id. (Brennan J., dissenting).
48. Id. at 526 (Brennan, J., dissenting).
49. Id. at 527 (Brennan, J., dissenting) (quoting Culombe v. Connecticut, 367 U.S.

568, 602 (1961)). See infra note 114 and accompanying text.
50. Spring, 107 S. Ct. at 853.
51. Brief for Petitioner at 4, Colorado v. Spring, 107 S. Ct. 851 (1987) (No. 85-

1517).
52. Spring, 107 S. Ct. at 853.
53. Id.
54. Brief for Respondent at 2, Colorado v. Spring, 107 S. Ct. 851 (1987) (No. 85-

1517).
55. Id. at 3.
56. Spring, 107 S. Ct. at 854. Spring testified that:
The agents asked if Spring had ever shot anyone else. Spring ducked his head
and mumbled, "I shot another guy once." The agents asked Spring if he had
ever been to Colorado. Spring said no. The agents asked Spring whether he

1987]
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On May 26, 1979, Colorado officials interrogated Spring in the
Kansas City jail.57 Prior to questioning, Spring was advised of his
rights.58 For the first time, the officers specifically informed Spring
that they were going to question him about the Colorado murder.59

During this questioning session, Spring admitted to his involvement
in the Walker killing.60 At no point in the interrogation did Spring
request an attorney or object to any questions.6 1 At the end of the
interview, Spring reviewed a summary statement and signed it.62

Subsequently, Spring was convicted of first degree murder.63 A
Colorado trial court held that the ATF agents' failure to inform
Spring of the specific topic of interrogation did not effect the validity
of his May 26th waiver of rights. 64 The trial court reasoned that the
questions alone indicated the topic which was being covered, and
since Spring never objected to the questioning or terminated the in-
terrogation, the court concluded that he must have been willing to
discuss the incident.6 5

On appeal, Spring argued that his March 30th interview was in-
valid, and that any subsequent statements he made were tainted.66

Persuaded by this argument, the Colorado Court of Appeals reversed
the trial court's decision. 67 The Court of Appeals held that Spring's
waiver prior to the March 30th interrogation was invalid because
Spring was not specifically told he would be questioned about the
murder.68 The court also held that the State did not sufficiently
prove that the May 26th statement was not the product of the initial

had shot a man named Walker in Colorado and thrown his body into a snow-
bank. Spring paused and then ducked his head again and said no.

Id.
57. Id.
58. Id.
59. Id.
60. Id. Spring said that he "wanted to get it off his chest." Id.
61. Id.
62. Id.
63. Id. at 854-55. On July 13, another statement was taken from Spring about the

whereabouts of firearms and explosives. Spring was advised of his rights. Again ques-
tions shifted to the murder, several times Spring responded "'I'd rather not talk about
that' ". Brief for Respondent at 4-5 n.3, Spring. The Colorado Supreme Court held
that these statements were inadmissible. The United Supreme Court granted certio-
rari only on whether the second statement was admissible. Spring, 107 S. Ct. at 855
n.2.

64. Spring, 107 S. Ct. at 854-55. The Court concluded that the March 30th state-
ment was inadmissible because it was irrelevant. Thus, the conviction was based on the
May 26th interrogation. Id.

65. Id. at 854.
66. Id. at 855.
67. Id.
68. Id. The Court reasoned that the officials had a duty to warn Spring of the

possibility that he was a suspect or again advise him of his rights before they began
questioning Spring about the murder. Id.

[Vol. 21
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invalid interrogation. 69

The Colorado Supreme Court affirmed this decision; however, its
reasoning was somewhat different. 70 The court stated that in order
to find the waiver voluntary, knowing and intelligent, the totality of
circumstances had to be analyzed.71 Upon all of the facts of the case,
this court found that Spring's waiver was not valid, and the failure to
inform Spring about the subject matter of the questioning was an im-
portant and determinative factor in the court's decision.72

The United States Supreme Court granted certiorari and re-
versed the decision.73 The Court pointed out that the aim of the Mi-
randa warnings was to prevent coercive police conduct during the
interrogation. 74 Thus, since there was no evidence of such intimida-
tion by officials, the Court found Spring's waiver was voluntary.75

In addition, the Court found that Spring comprehended his
rights and was able to give a knowing and intelligent waiver.76 The
Court interpreted knowing and intelligent to mean having an under-
standing of the rights and the consequences of waiving them.77 The
Court stated that the suspect's knowledge of all possible subjects of
interrogation was not relevant to this issue.78 Therefore, because
Spring's waiver of his rights was voluntarily, knowingly and intelli-
gently made, the Court concluded that his subsequent confession was
admissible at trial.79

Justices Marshall and Brennan dissented.8 0 Justice Marshall
concluded that the topic of questioning would necessarily influence a
suspect's decision whether or not to waive his rights.81 Spring could
not have expected to be questioned about the murder when it had ab-
solutely no relation to the firearms charge.8 2 The incident occurred

69. Id.
70. Id.
71. Id.
72. Brief of Respondent at 6-7, Spring.
73. Spring, 107 S. Ct. at 856. The Colorado Supreme Court reasoned that Spring

could not have reasonably thought the questioning would extend to the Colorado mur-
der. Brief of Respondent at 7, Spring.

74. Spring, 107 S. Ct. at 856.
75. Id. at 857.
76. Id. at 858.
77. Id.
78. Id. at 857.
79. Id. at 857-58. See Moran v. Burbine, 106 S. Ct. 1135, 1141 (1986) (upholding the

Miranda requirement that the defendant may waive his right to self-incrimination if it
is made voluntarily, knowingly and intelligently); Oregon v. Elstad, 470 U.S. 298, 309
(1985) (following the Miranda standard that admissibility evolves around circum-
stances and if it was made knowingly and voluntarily).

80. Spring, 107 S. Ct. at 859 (Marshall, J., dissenting).
81. Id. at 860 (Marshall, J., dissenting).
82. Id. at 861 (Marshall, J., dissenting).

1987]
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in a different state, and the murder investigation was outside the
scope of routine ATF investigation.8 3

BACKGROUND

Since Colorado v. Connelly and Colorado v. Spring both involve
waiver of Miranda rights, it is helpful to understand the origin of
these rights and the requirements surrounding their waiver. The de-
velopment of current law in this area occurred in three stages, the
pre-Miranda era, the Miranda decision, and the post-Miranda era.

THE PRE-MIRANDA ERA

In this country, one of the earliest protections from self incrimi-
nation was the United States Constitution, specifically the fifth
amendment. It provides: "No person .. .shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life,
liberty, or property, without due process of law .... "8s4 As American
law developed, courts also held that the admission of a forced confes-
sion violated due process. 8 5 Through the fourteenth amendment
these protections of the fifth amendment were made applicable to
the states.8 6

The case which crystallized the rule against coerced confessions
was Brown v. Mississippi.8 7 In Brown, the defendants were jailed on
suspicion of murder.8 8 At trial, the defendants were convicted, based
solely on confessions obtained from them in jail.8 9 The defendants
argued that the confessions should not be admissible because of the
methods used in obtaining them.90 For example, two of the defend-
ants were ordered to strip and then were whipped with leather
straps.9 1 They were told that unless they confessed the beatings
would continue.92 Indeed, the beatings did continue until a confes-

83. Id. at 860-61 (Marshall, J., dissenting).
84. U.S. CONST. amend. V.
85. Schulhofer, Confessions And The Court, 79 MICH. L. REV. 865, 867 (1981).
86. Malloy v. Hogan, 378 U.S. 1, 3 (1964).
87. 297 U.S. 278 (1936).
88. Id. at 279.
89. Id. There was no other evidence besides the confessions that was sufficient to

carry the suit to trial. Id.
90. Id. The defendants testified that the confessions were false and that they had

been obtained by physical torture. The facts revealed prior to arrest a sheriff came to
one of the defendant's houses and took him to another location. At that location many
men began accusing the defendant of the crime. When he denied committing the
crime the group (including the sheriff) hanged him by a rope. They hanged the de-
fendant again. When he still denied any involvement, he was tied to a tree and
whipped. Id. at 281.

91. Id. at 282.
92. Id.

[Vol. 21
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sion was obtained in the desired form.93

On appeal, the United States Supreme Court reversed these con-
victions.94 The Court pointed out that although a state may devise its
own policies, its power is limited by constitutional provisions.9 5 The
Court argued that,

[i]t would be difficult to conceive of methods more revolting
to the sense of justice than those taken to procure the con-
fessions of these petitioners, and the use of the confessions
thus obtained as the basis for conviction and sentence was a
clear denial of due process.9 6

After Brown, the Court consistently overturned convictions
where torture, coercion or brutality were the means for obtaining the
confession.97 The Court in Brown concentrated solely on the ele-
ment of brutality in holding the confessions inadmissible.9 8 However,
as the law developed further and methods of obtaining confessions
became more sophisticated, the Court concentrated on additional fac-
tors other than brutality or torture.99

Spano v. New York,10 0 illustrated the Court's new approach of
looking at all of the facts of the case in determining if a confession
was voluntary. 10 1 The facts of Spano indicated that a fight developed
between Spano and another man over a sum of money.10 2 After suf-
fering several severe blows to the head, Spano shot the other man
and fled.10 3 Spano later discussed this incident with his friend
Bruno, who was a police officer.' 0 4 The next day Spano surrendered

93. Id.
94. Id. at 287.
95. Id. at 285. The Court holds the compulsion by torture as offending some prin-

ciple of justice is deeply rooted in the Constitution. Id.
96. Id. at 286.
97. See Mincey v. Arizona, 437 U.S. 385, 398-402 (1978) (involving the questioning

of a suspect under the influence of a sedative and in intensive care); Davis v. North
Carolina, 384 U.S. 737, 746 (1966) (involving a defendant held in seclusion for sixteen
days with little food); Culombe v. Connecticut, 367 U.S. 568, 625-30 (1961) (involving
the use of coercive interrogation techniques such as taking advantage of a suspect's
mental incapacity, emotional pressures exerted by his family, not informing him of his
right to silence and to have an attorney); Ashcraft v. Tennessee, 322 U.S. 143, 149-51
(1944) (involving continued interrogation for approximately thirty-six hours).

98. Brown, 297 U.S. at 285-86.
99. Schulhofer, Confessions and the Court, 79 MICH. L. REV. 865, 867-68 (1981).

100. 360 U.S. 315 (1959).
101. Spano, 360 U.S. at 320-21. See also, Schulhofer, Confessions and the Court, 79

MICH. L. REV. 865 (1981). Schulhofer extends the Court's approach in Spano by noting
that if the totality of the circumstances overcame the will then the confession was in-
voluntary. However, the court never articulated specifically what factors would make
a confession involuntary. Id. at 867. This, the author, criticized is a problem with this
voluntary analysis. Id. at 869.

102. Spano, 360 U.S. at 316.
103. Id.
104. Id. at 317.
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to the police.105 In compliance with the advice of his attorney, Spano
refused to answer any questions.10 6 In addition, on several occasions
during questioning, Spano requested to speak with his attorney, but
these requests were denied.10 7

Since Spano was not responding to the questions, the police de-
cided to use his friend Bruno as an influence.' 08 Bruno told Spano
that his job was in jeopardy because Spano had told him about this
incident, and unless he confessed Bruno would lose his job. 10 9 After
Bruno spoke to him several times, Spano agreed to make a
statement."l 0

At trial, the jury was instructed to rely on the confession "only
if it was found to be voluntary.""' Accordingly, Spano was convicted
of murder and sentenced to death." 2 After granting certiorari, the
United States Supreme Court reversed Spano's conviction. 113 The
Court considered many factors including coercive tactics, in deter-
mining whether the confession was voluntary. 1 4 This voluntariness
analysis involved examination of such factors as prior criminal his-
tory, Spano's educational and intellectual abilities, the number and
types of questions asked during the interrogation, and the length of
the interrogation." 5 In this case the use of the suspect's friend was
very important.116 This friend was the only person whom Spano
could trust; it is apparent that the officers used the friend to over-
come Spano's strong will." 7 The Court found that, because the facts
indicated there were compelling pressures, the confession was not
admissible.

118

The Court's approach in determining a voluntary confession was
further illustrated by its opinion in Blackburn v. Alabama.119 In that

105. Id.
106. Id. at 317. One detective testified that Spano refused to talk. The only infor-

mation Spano would give was his name and a request to see his attorney. Id. at 318-19.
107. Id. at 318.
108. Id. at 318-19.
109. Id. at 319. Bruno, the officer, was ordered to pressure Spano. Bruno's job was

in no way in jeopardy but Bruno was instructed, by police officials, to "play on peti-
tioner's sympathies." Id.

110. Id.
111. Id. at 320.
112. Id. The jury found the confession voluntary. Id.
113. Id. at 324.
114. Id. at 321-24. The Court cites such factors as education, emotional stability,

techniques of the interrogator, the atmosphere of questioning, the length of interroga-
tion, fatigue of the suspect, whether the suspect made any requests, and assistance of
other individuals. Id.

115. Id.
116. Id.
117. Id.
118. Id. at 323-24. The Court concluded that Spano's will was overborne. Id.
119. 361 U.S. 199, 200 (1960).
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case, the Court was faced with a confession by a mentally incapaci-
tated defendant.120 The defendant was charged with and ultimately
confessed to committing a robbery.121 Because Blackburn had a long
history of mental problems, his counsel objected to the introduction
of his confession into evidence. 122 Despite this objection, the confes-
sion was admitted at trial and Blackburn was convicted.123 The case
came before the Supreme Court of the United States, where the
Court considered all facts of the case. 124 Although the Court pointed
out that mental incapacity alone did not render a confession involun-
tary, it held that because Blackburn was incompetent and because of
prolonged interrogation, he could not have voluntarily confessed. 125

The Court after Blackburn further refined this voluntariness
analysis in Culombe v. Connecticut.126 In that case, the suspect
Culombe was asked to come to the police station in connection with a
series of holdups and murders. 127 Throughout a ten day period
Culombe confessed to committing the robberies and fatally injuring
the victims. 1 28 As a result, Culombe was convicted of first degree
murder, despite objections to the admissibility of his confession at
trial.

129

The Supreme Court reversed the conviction using the voluntari-
ness analysis.130 The Court reasoned that a suspect may be ques-
tioned, but an interrogation that lasts several weeks, with a purpose
to get a confession violates due process.' 3 ' The Court held that under
our system of justice, such interrogation techniques are not
permissible.

132

The majority in Culombe also stated that the determination of
voluntariness involved a three step process.' 3 3 The first step was to

120. Id. at 200. Blackburn had a long history of mental problems. Id. at 201. After
being dismissed from the Army because he was "permanently disabled by a psychosis,"
he was declared, "insane, incompetent, and should be placed in [an] insane hospital."
Id. at 200-01.

121. Id.
122. Id. at 202. Counsel for Blackburn showed evidence of Blackburn's past mental

history. Some evidence, by way of a deposition, revealed that Blackburn was insane at
the time of the robbery. Id. However, the court considered a number of factors, one
being his mental illness. Id. at 204. Two other factors were length of interrogation,
and how Blackburn was interrogated. Id. at 204-07.

123. Id. at 202.
124. Id. at 207.
125. Id. at 206-07.
126. 367 U.S. 568 (1961).
127. Id. at 570.
128. Id.
129. Id.
130. Id. at 602, 635.
131. Id. at 625.
132. Id. at 602, 635.
133. Id. at 603.
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examine the atmosphere surrounding the interrogation. 134 For the
second step, the Court considered the psychological factors and
mental capacity of the suspect.'3 5 Finally, the Court analyzed the
facts in light of the mental condition of the suspect.'36 Thus, on the
facts of Culombe, although there was no brutality, or deprivations of
food or water, the confession was found involuntary. 37 The police
intimidation, and coercive emotional tactics used were factors which
interfered with Culombe's ability to voluntarily confess. 138

MIRANDA V. ARIZONA

As illustrated in the previous cases, in order to insure a defend-
ants rights, the Court generally investigated all relevant factors to
determine whether a confession was voluntary. However, in an at-
tempt to better protect defendants' rights, the Court eventually de-
veloped a more precise rule in Miranda v. Arizona. 139

The landmark case, Miranda v. Arizona, involved a compilation
of four cases.140 In Miranda itself, the defendant was arrested and
taken to a Phoenix police station.14 ' During questioning, Miranda
was never informed of his right to remain silent or to have an attor-
ney present.142 After the interrogation, the police emerged with a
signed statement. 143 Consequently, Miranda was convicted of kidnap-
ping and rape.144 On appeal, the United States Supreme Court re-
versed the conviction. 14 5 For the first time, the Court reasoned that
because Miranda was not properly warned of his rights the state-

134. Id.
135. Id.
136. Id.
137. Id. at 622, 623, 635.
138. Id. at 625, 635.
139. 384 U.S. 436, 444, 447 (1966).
140. Id. at 491-99. There were four consolidated cases: Miranda v. Arizona, 98

Ariz. 18, 401 P.2d 721 (1965) (discussing the arrest of the suspect and obtaining a con-
viction because a confession was given without any warnings); Vignera v. New York, 15
N.Y.2d 970, 207 N.E.2d 527, 259 N.Y.S.2d 857 (1965) (reviewing the arrest of the suspect
for robbery and subjecting him to questioning without any warnings of right to coun-
sel); Westover v. United States, 342 F.2d 684 (involving the arrest of the suspect in con-
nection with two robberies and taking the suspect to the police station for questioning,
with no indication that any warnings were given); California v. Stewart, 62 Cal. 2d 571,
401 P.2d 97, 43 Cal. Rptr. 201 (1965) (involving the arrest of the suspect on several
charges, questioning him on many occasions, and no indication that any type of warn-
ings were given). Miranda, 384 U.S. at 491-97.

141. Miranda, 384 U.S. at 491.
142. Id. at 491-92.
143. Id. at 492.
144. Id.
145. Id. The Arizona Supreme Court upheld the trial court's conviction. It rea-

soned that the confession was not obtained in any way which violated Miranda's Con-
stitutional rights. Id.
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ments obtained from him were inadmissible. 146

Generally, all four of the cases decided in Miranda involved a
situation in which the defendants were not properly warned of their
rights, all were subjected to police interrogation in an isolated envi-
ronment and all gave some sort of incriminating statement. 147 Be-
cause of the inherent compelling pressure during interrogation, the
Supreme Court held that incriminatory statements may not be used
as evidence unless certain procedural safeguards were used.148 This
holding required the police officers to warn the defendants of their
right to remain silent, and that anything they said may be used
against them.149 In addition, the suspects must be told they have a
right to an attorney, retained or appointed.150 Finally, the Court
pointed out that a suspect could waive these rights.1 5 ' However, a
valid waiver of such rights had to be made voluntarily, knowingly
and intelligently.

5 2

Justices Harlan, Stewart and White dissented.15 3 The Justices
disagreed with the Court's new rule and argued that the rule would
virtually eliminate the use of confessions in criminal cases.1 54 The
dissenting Justices adhered to the principle that the old voluntariness
test was used efficiently for years, and that this decision completely
disregarded that precedent.155

THE POST-MIRANDA ERA

Following Miranda, an issue frequently addressed by the Court
was whether the defendant had been "read his rights," and if so,
whether he had validly waived these rights. The cases that follow
discuss the requirements of a valid waiver.

In Michigan v. Tucker,156 the Court was faced with the question

146. Id.
147. Id. at 445. This holding is where the Miranda right originated. The Court

held that an officer must tell the defendant of his or her right to remain silent, the
right to have an attorney retained or appointed, and the officer must warn the defend-
ant that anything said may be used against him. Id. at 445.

148. Id. at 458.
149. Id. at 469. The Court explained that the reason for requiring this warning was

to ensure that the defendants knew the right and the consequences of abandoning that
right. The Court stated that only by knowing this can a defendant have a real under-
standing of his privilege. Id.

150. Id. The Court's reason for requiring this was because it wanted to ensure the
defendant's right to choose whether or not to confess. Id.

151. Id. at 444.
152. Id.
153. Id. at 504 (Harlan, J., dissenting).
154. Id. at 505 (Harlan, J., dissenting).
155. Id. at 531 (Harlan, J., dissenting).
156. 417 U.S. 433 (1974).
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of whether a defendant could waive his rights if he was not given the
full Miranda warning.157 In Tucker, a woman was found in her home
raped and beaten. 158 Defendant Tucker was taken to the station for
questioning in relation to the beating.'5 9 Tucker was read his rights
according to Miranda, except the officer did not tell him he could ob-
tain appointed counsel if he could not afford his own attorney.160

During questioning, Tucker named Robert Henderson, a friend, as
his alibi.161 However, Henderson discredited Tucker and linked him
even further to the rape incident. 162

Prior to trial, Tucker's counsel moved to exclude the information
given by Henderson because Henderson's name was obtained from
Tucker without full Miranda warnings. 16 3 This motion was denied
and Tucker was convicted of rape.164 Both the Michigan Court of
Appeals and the Michigan Supreme Court affirmed Tucker's convic-
tion.165 However, the United States District Court for the Eastern
District of Michigan ruled that the testimony could not be admitted
because Tucker did not receive the entire Miranda warnings. 166 On
appeal, the United States Supreme Court reversed the decision of the
Sixth Circuit Court of Appeals, which affirmed the district court's
decision holding that Tucker's confession was not admissible at
trial.

167

The Court reasoned that the police did not deny Tucker his priv-
ilege against compulsory self-incrimination. 168 Instead, the police
failed to make available to him the full measure of procedural safe-
guards associated with that right.169 The Court reasoned that this
small violation by the police was not comparable to the prior in-
stances for which the Miranda rule was devised to protect.170 The

157. Id. at 435.
158. Id.
159. Id. at 436. A dog was found at the scene. Later the dog was identified and

traced to Tucker's residence. Id. at 435-36.
160. Id. at 436. The police asked Tucker if he knew why he was arrested and if he

understood his rights. Tucker responded affirmatively to both questions and stated he
understood his rights. Id.

161. Id.
162. Id.
163. Id. at 437. Tucker's statements were excluded, but Henderson's testimony was

not excluded. Id.
164. Id.
165. Id.
166. Id. Tucker sought relief in the District Court by filing for a writ of habeas

corpus. The District Court reasoned that in order to fully protect Tucker's fifth
amendment rights, Henderson's testimony must be excluded. Id.

167. Id. at 437-38.
168. Id. at 444.
169. Id.
170. Id.
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Court found that the purpose of the fifth amendment was to prevent
official intervention into an individual's decision of whether or not to
confess. 171 Since there was no such official intervention, the state-
ment could hardly be involuntary. 172

In addition, the Court balanced the consequences of invalidating
the confession with the degree of police error. 173 The Court con-
cluded that since there was no constitutional violation and the police
error was unintentional, the statements were admissible. 174

Justice Douglas attacked the majority opinion in his dissent.175

Douglas believed that, according to Miranda, failure to give the full
warning was a constitutional violation.17 Justice Douglas stated that
since Miranda, "[t]he Court is not free to prescribe preferred modes
of interrogation absent a constitutional basis."'1 77 In his opinion, the
Court in Miranda held that both the warnings and a valid waiver
were required by the fifth amendment. 178 Consequently, since the
complete warnings were not given, Tucker's confession should have
been suppressed.179

Three years later the Court again was faced with the issue of a
valid waiver in United States v. Washington.80 The specific question
before the Court was whether the defendant could waive his rights
without being informed that he was actually a suspect in a motorcy-
cle theft.' 8 ' In an appearance before the Grand Jury, Washington
was read his rights.'8 2 At that time, the officials did not warn Wash-
ington that he could be convicted on a criminal charge.'8 3 Eventu-
ally, however, Washington was indicted by the Grand Jury for the
theft. 84 The lower courts held that Washington's statements ob-
tained in front of the Grand Jury were inadmissible because Wash-
ington was not told that he was a potential suspect.'8 5

171. Id. at 439-40.
172. Id. at 450.
173. Id.
174. Id. at 447, 450.
175. Id. at 461 (Douglas, J., dissenting).
176. Id. at 462 (Douglas, J., dissenting). See also Miranda v. Arizona, 384 U.S. 436,

476 (1966) (discussing the necessity of the Miranda warnings as a prerequisite to the
admissibility of a statement).

177. Tucker, 417 U.S. at 462 (Douglas, J., dissenting).
178. Id. at 462-63 (Douglas, J., dissenting).
179. Id. at 463 (Douglas, J., dissenting).
180. 431 U.S. 181 (1977).
181. Id. at 182.
182. Id. at 183-84.
183. Id. at 183.
184. Id. at 184.
185. Id. at 184-85. After his indictment by the Grand Jury, Washington moved to

suppress his statements because they were taken in violation of his fifth amendment
rights. The Superior Court for the District of Columbia dismissed the indictment and
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However, the United States Supreme Court reversed the lower
court's decision to suppress the statements.1 8 6 The Court reasoned
that unless there was some coercive action by the state officials, there
was no violation of the fifth amendment.18 7 The only guarantee of
the fifth amendment is that a defendant will never be compelled to
make a statement. 188 The Court stated that Miranda required only
certain warnings which did not include informing an individual that
he was a suspect.189 Since the proper warnings were given, and he
did understand the warnings, Washington validly waived his
rights.

190

Justices Brennan and Marshall dissented from this decision. 191

The Justices stated that unless all the relevant information was
given, there could not be an intelligent waiver.19 2 They concluded
that the fact that Washington was a possible defendant should have
been disclosed because only with this information could he have
made an intelligent waiver. 193

Shortly after Washington was decided, the Court in Oregon v.
Elstad-94 addressed the issue of whether a suspect who previously re-
sponded to questions without being given the Miranda warnings
could later validly waive his rights.195 In Elstad, a young boy was a
suspect in a burglary. 196 Police officers arrived at the Elstad home
and while there, one officer asked Michael Elstad, the suspect, if he
knew why he was being taken to the police station. 9 7 The officer
asked a few other questions, and during this time Elstad made an in-
criminating statement.198

Later, at the police station Elstad was given his Miranda warn-

held that if the testimony was given after Washington knowingly waived his rights,
then the Government could use it at trial. However, upon investigation, no valid
waiver was found and the Court held that Washington should have been told that he
was a suspect. Id.

186. Id. at 191.
187. Id. at 188. The Court stated that the fifth amendment guarantees only that a

confession will not be compelled by police officials. Id.
188. Id.
189. Id. There was no requirement that an additional warning be given if the sus-

pect was a potential defendant. Id.
190. Id. at 191.
191. Id. (Brennan, J., dissenting).
192. Id. at 193 (Brennan, J., dissenting).
193. Id.
194. 470 U.S. 298 (1985).
195. Id. at 303.
196. Id. at 300.
197. Id. at 301.
198. Id. The police officer asked Elstad if he knew the victimized family. Elstad

responded affirmatively, he also responded that he heard that they had been "robbed."
The police officer told Elstad he thought he took part in the burglary. At this point
Elstad said "'Yes, I was there.'" Id.
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ings for the first time.199 Elstad indicated that he comprehended his
rights, but that he still wanted to explain.2° ° He eventually confessed
and signed a written statement. 20 1 An Oregon trial court convicted
him of burglary. 20 2 The Oregon Court of Appeals reversed the con-
viction, reasoning that Elstad's prior statement "let the cat out of the
bag."'20 3 This court reasoned that since Elstad had indicated his in-
volvement earlier (prior to Miranda warnings) he must have thought
he had no choice but to confess again.2° 4 On appeal, the United
States Supreme Court granted certiorari and reversed the Oregon
Court of Appeals' decision.205

The Supreme Court's rationale began with the premise that the
fifth amendment is only concerned with pressures placed on defend-
ants from government officials. 20 6 Consequently, Elstad's initial un-
warned and voluntary statement, would not "taint" a later
confession.20 7 Since his first statement was voluntary, the Court con-
cluded that once the proper warnings were administered a valid
waiver could be obtained.208 The Court reasoned that it had never
held "that the psychological impact of voluntary disclosure of a guilty
secret qualifies as state compulsion or compromises the voluntariness
of a subsequent informed waiver. '20 9

Justices Brennan and Marshall again dissented.210 The Justices
based their dissent in part on the requirement that Miranda warn-
ings be administered. 21' Justice Brennan noted that Miranda always
requires both a warning and a valid waiver in order for the evidence

199. Id.
200. Id.
201. Id.
202. Id. at 302.
203. Id. at 302-03 (quoting United States v. Boyer, 331 U.S. 532, 540-41 (1947)). The

"cat out of the bag" theory arises when a suspect's first statements are inadmissible,
but subsequently, -valid statements are obtained. Id. at 311. The Court in Boyer states
that "once [you] let the cat out of the bag by confessing, no matter what the induce-
ment, he is never hereafter free of the psychological and practical disadvantage of hav-
ing confessed." Boyer, 331 U.S. at 540. Thus, the suspect is almost compelled to make
the second statement because it has already been stated.

204. Elstad, 470 U.S. at 303.
205. Id. at 303, 318.
206. Id. at 305. See also United States v. Washington, 431 U.S. 181, 188 (1977) (de-

fining voluntary to mean the absence of official coercion).
207. Elstad, 370 U.S. at 305-06. The "fruit of the poisonous tree" theory assumes

that a constitutional violation has occurred. Since the officials questioned a defendant
prior to the reading of rights, they violated the safeguards, not the constitutional right.
Thus, the subsequent confession is not tainted. Id.

208. Id. at 312.
209. Id.
210. Id. at 319.
211. Id. at 348 (Brennan, J., dissenting).
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to be used against a defendant. 212 Brennan argued that the majority
opinion here, and in Tucker, failed to indicate that Miranda required
the use of these safeguards until Congress legislated a more effective
means.213 Accordingly, Brennan concluded that "'the use of [any] ad-
missions obtained in the absence of the required warnings [is] a flat
violation of the Self-Incrimination Clause of the Fifth Amendment

'9214

Amidst the disagreement over the waiver issue, much of the dis-
pute was settled by Moran v. Burbine.215 Burbine and two others
were arrested for robbery but prior to this arrest, Cronston police
had information which linked Burbine to the death of a woman.216

At the time of the arrest, Burbine was advised of his rights.21 7 How-
ever, when Burbine refused to give a statement, the police questioned
the two others arrested for robbery and they in turn, further incrimi-
nated Burbine in the woman's murder.218 Eventually, after more
questioning, Burbine signed a written statement in which he admit-
ted to the murder.219

Prior to Burbine's interrogation, his sister obtained an attorney
for him.220 The attorney called the station to inquire whether
Burbine was being detained.221 The attorney was told by an uniden-
tified officer that the police would not be questioning him further
that night.2 22 During police questioning, Burbine remained unaware
of his attorney's attempts to contact him, or the availability of his
attorney.

223

At trial, the jury found Burbine guilty of first degree murder.224

The trial court allowed the admission of Burbine's statements, rea-
soning that the right to request an attorney belonged exclusively to
the suspect, not to a third party.22 5 The Court of Appeals for the

212. Id.
213. Id. at 349 (Brennan, J., dissenting).
214. Id. (quoting Orozco v. Texas, 394 U.S. 324, 326 (1969)).
215. See generally Moran v. Burbine, 106 S. Ct. 1135 (1986).
216. Id. at 1138.
217. Id.
218. Id.
219. Id. at 1139. There were three different interrogation sessions. Prior to each,

Burbine was read his rights. Burbine acknowledged that he understood his rights and
indicated that he did not want an attorney. Id.

220. Id. Burbine's sister obtained the attorney for the breaking and entering
charge. She did not know that Burbine was a murder suspect. Id.

221. Id.
222. Id.
223. Id.
224. Id. at 1140. The jury convicted Burbine despite his motion to suppress the

statements. Id. at 1139.
225. Id. The Court pointed out that Burbine never requested an attorney, so his

sister's call was irrelevant to his waiver. Id. at 1139-140.
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First Circuit reversed.226 This court stated that the failure to inform
Burbine that he had counsel interfered with his ability to knowingly
and intelligently waive his rights.227 The United States Supreme
Court subsequently reversed this decision, agreeing with the trial
court.228 The Court's rationale was that Miranda did not require the
giving of additional information.229

The Court's opinion initially discussed the voluntariness of
Burbine's waiver.230 The voluntariness of the waiver was not in dis-
pute because the evidence revealed that there was no violative offi-
cial interference. 231 However, the Court reiterated the standard: a
waiver is voluntary if it is "the product of a free and deliberate choice
rather than intimidation, coercion or deception. '232

The opinion then discussed the knowing and intelligent aspect of
waiver.233 The Court stated that this case entailed a waiver "made
with a full awareness both of the nature of the right being abandoned
and the consequences of the decision to abandon it."'234 The Court
further found that other events unknown to the suspect did not ef-
fect his ability to understand his constitutional rights.2 35 Additional
information may be helpful, reasoned the Court; however, the Con-
stitution does not require the police to supply the suspect with such
information.

236

After articulating both requirements for waiver, applying them
to the facts of the case, the Court concluded that Burbine's waiver
was in fact valid.237 The Court summarized that

[o]nce it is determined that a suspect's decision not to rely on
his rights was uncoerced, that he at all times knew he could
stand mute and request a lawyer, and that he was aware of
the state's intention to use his statements to secure a convic-
tion, the analysis is complete and the waiver is valid as a

226. Id. at 1140.
227. Id.
228. Id.
229. Id. at 1142. See Oregon v. Elstad, 470 U.S. 298, 316 (1985) (holding that requir-

ing additional information is neither "practicable nor constitutionally necessary");

United States v. Washington, 431 U.S. 181, 188 (1977) (reasoning that simply because
the suspect is a potential defendant, Miranda does not require that additional warnings
be given).

230. Moran, 106 S. Ct. at 1141.
231. Id. The record supports the lower court's finding that the police read Burbine

his Miranda warnings and that the officer made sure Burbine understood them. The
officer obtained a signed statement before any questioning. Id.

232. Id.
233. Id.
234. Id.
235. Id. at 1142.
236. Id.
237. Id.
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matter of law.238

Justices Stevens, Brennan and Marshall dissented.239 The Jus-
tices argued that just as a failure to give warnings renders a state-
ment invalid so should the failure to give important information to
the suspect.240 The dissent also stated that "the police deception of
Munson [the attorney] was tantamount to deception of Burbine him-
self. '241 Deception is expressly prohibited in Miranda, and the Court
should have invalidated Burbine's statements. 242 In conclusion, Jus-
tice Stevens noted that this opinion assured a conviction at the ex-
pense of diminishing a legal principle.24 3

ANALYSIS

Prior to Miranda, a confession had to be voluntary to be admissi-
ble against a defendant at trial. 244 In order to determine voluntari-
ness, the Court looked at all the circumstances surrounding the
confession.245 The Court looked not only at force or brutality but
any type of police coercion. 246

With the decision of Miranda, the Court determined that this
analysis simply was not enough protection for the defendants' consti-
tutional rights. 247 The Court stated that all defendants must be read
a list of their constitutional rights prior to any formal questioning.248

After being read these rights, defendants could still waive their
rights and confess. 249 However, the waiver had to be voluntary,
knowing and intelligent.25 0

After Miranda, the Court's analysis for determining whether
there was a voluntary waiver was not significantly different from the
old analysis of voluntariness of a confession.251 The new analysis en-
tailed looking at all the circumstances to see if any police actions
compelled the confession.252 Previously, the Court also looked at all
the circumstances to identify whether the individual confessed volun-

238. Id.
239. Id. at 1148 (Stevens, J., dissenting).
240. Id. at 1160 (Stevens, J., dissenting).
241. Id. at 1163 (Stevens, J., dissenting).
242. Id. at 1158 (Stevens, J., dissenting).
243. Id. at 1166 (Stevens, J., dissenting).
244. Culombe v. Connecticut, 367 U.S. 568, 602 (1961).
245. Spano, 360 U.S. at 321.
246. Id. at 321.
247. Miranda, 384 U.S. at 447.
248. Id. at 467.
249. Id. at 475.
250. Id. at 444.
251. Schulhofer, 79 MICH. L. REV. at 879-80.
252. Miranda, 384 U.S. at 457-58.
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tarly.25 3 This similar analysis makes sense because it was essentially
the same issue of whether the confession was voluntary.

On the other hand, the Court's analysis of the knowing and intel-
ligent requirement for waiver was new. Prior to Miranda, the Court
had never required that a confession be knowing and intelligent.

The Court in its post-Miranda decisions has made it clear that it
was looking for a knowing and intelligent waiver, not a knowing and
intelligent confession. 254 The difference is that a knowing and intel-
ligent waiver required defendants to know their rights and to know
the consequences of waiving them.255 A knowing and intelligent con-
fession would require that defendants know all the relevant informa-
tion, including their rights, before making a valid confession.

In Colorado v. Connelly, the United States Supreme Court held
that a defendant's mental illness alone was insufficient to make his
confession involuntary.256 The evidence in that case demonstrated
that there was no coercive police activity which could have influ-
enced Connelly, and medical testimony indicated that he understood
the rights read to him despite his illness.257 Therefore, the Court
held that Connelly's waiver was valid and his statements were admis-
sible against him at trial.258

The Court in Colorado v. Spring, held that a suspect did not need
prior knowledge of all possible topics on which he was to be interro-
gated in order to give a knowing and intelligent waiver. 259 The Court
found that the failure of the police to provide this information did
not interfere with either Spring's ability to understand his rights or
his ability to understand the consequences of waiving these rights.26 °

Thus, the waiver was made knowingly and intelligently.26 1 The
Court also held that the failure of the police to inform Spring of the
topic of questioning, did not interfere with his ability to voluntarily
waive his rights.262 This was because the police behavior did not con-
stitute trickery or deception.263

In light of the discussion of the cases above, it is clear that these
Colorado decisions fall in line with the Court's precedent of the past

253. Tucker, 417 U.S. at 441.
254. Spring, 107 S. Ct. at 857-58.
255. Moran, 106 S. Ct. at 1141.
256. Connelly, 107 S. Ct. at 520.
257. Id. at 522.
258. Id.
259. Spring, 107 S. Ct. at 856.
260. Id. at 857.
261. Id.
262. Id. at 858.
263. Id.
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twenty years. In addition, these decisions are apparently consistent
with the rationale and the purpose of the fifth amendment.

COLORADO V. CONNELLY

The Court has held that due process is violated when certain in-
terrogation techniques are used that are offensive to our system of
justice.26 4 The Court specifically condemned the use of physical force
to obtain confessions in Brown v. Mississippi. 2 65The Court held that
questioning a suspect for prolonged periods of time violated due pro-
cess in Blackburn v. Alabama.26 6 As case law indicates, the Court
has consistently overturned convictions when, by the totality of the
circumstances, the techniques used by the police were offensive to
due process.267 When this occurs, the Court has concluded that the
confessions are not voluntary. 26 8

The Court reiterated that only those confessions that were the
product of some official force were unconstitutional years later in Or-
egon v. Elstad.269 That opinion stated: "[t]he Fifth Amendment, of
course, is not concerned with nontestimonial evidence.2 70 Nor is it
concerned with moral and psychological pressures to confess emanat-
ing from sources other than official coercion. ' '271 The Court stated in
United States v. Washington that "[a]bsent some officially coerced
self-accusation, the Fifth Amendment privilege is not violated by
even the most damning admissions. '272

Thus, on the facts of Connelly, it is little wonder the Court con-
cluded that the defendant's waiver was valid. The facts of that case,
as discussed above, indicate that Connelly, out of the blue, ap-
proached a police officer and stated that he wanted to confess to a
murder.273 The officer, no doubt surprised, informed Connelly of his
Miranda rights.274 After being advised of his rights, Connelly con-
fessed.27 5 The following day he began to show some signs that he
was mentally unstable.27 6 Entirely absent in that case was any offi-
cial coercion or intimidation.277 Thus, the Court's decision in Con-

264. 297 U.S. 278, 286 (1936).
265. Id. at 282-83.
266. 361 U.S. 199, 207-08 (1960).
267. See supra note 96 and accompanying text.
268. See supra note 96 and accompanying text.
269. 470 U.S. 298, 317 (1985).
270. Id. at 304 (citation omitted).
271. Id. at 304-05 (citations omitted).
272. 431 U.S. 181, 187 (1977).
273. Connelly, 107 S. Ct. at 518.
274. Id.
275. Id.
276. Id. at 518-19.
277. Id. at 521.
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nelly was entirely consistent with Court precedent.
In fact, a contrary holding would not serve the purpose of the

fifth amendment. The purpose of the fifth amendment is to protect
against police overreaching.278 For example, in Miranda, the Court
stated that the underlying privilege of the self-incrimination clause is
that the government must respect every individual or citizen.279 It

only makes sense then that the Court in ensuring fifth amendment
rights, should look for violative police behavior. Therefore, the at-
tempt by Connelly to extend the Court's inquiry to the state of mind
of the defendant does not make any sense.280

If the fifth amendment monitors police behavior, and prevents
any coercive actions, the defendant's state of mind is irrelevant in
fifth amendment analysis. As stated by the Supreme Court, the rules
of evidence of the forum state will provide protections for mentally
incompetent defendants. 281 The fifth amendment analysis exclu-
sively looks for police coercion, and not the defendant's motivation
for confessing.

282

COLORADO V. SPRING

In Spring, the issue before the Court was whether the defendant
could validly waive his Miranda rights despite the fact that he was
not informed of all the topics of police questioning.28 3 Spring argued
that without this knowledge, his waiver was not made knowingly and
intelligently.284

This argument seemed doomed to fail since not more than two
years earlier, the Supreme Court stated in Moran v. Burbine, that a
knowing and intelligent waiver entails only a knowledge of one's
rights.28 5 Although this is a narrow interpretation of the meaning of
knowing and intelligent, it has been used consistently by the Court.

For example, United States v. Washington2 8 clearly stated that
defendants need not know all the relevant information in order to
validly waive their rights.28 7 The Court held that the only informa-
tion required is that which is set out in Miranda.28 8 Further, the
Court even upheld a confession when the defendant was not read all

278. Oregon, 470 U.S. at 306-07.
279. Miranda, 384 U.S. at 460.
280. Connelly, 107 S. Ct. at 521.
281. Id. at 522.
282. Id. at 521-22.
283. Spring, 107 S. Ct. at 853.
284. Brief of Respondent at 11, Spring.
285. Moran, 106 S. Ct. at 1141.
286. 431 U.S. 181 (1977).
287. Id. at 188.
288. Id.
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of his rights in Michigan v. Tucker.2 89

Not only does the Spring decision follow Court precedent,29° but
a contrary holding requiring the police to inform suspects of other
facts would totally disrupt the clarity of the rule.29 1 Disputes would
arise as to whether a factor was important enough that the police
should have informed the suspect about it.292 In addition, even if the
information further aided the defendant's decision, it would only be a
minimal amount.293

The Miranda warning sufficiently ensures that a knowing and
intelligent waiver is made by requiring a law enforcement officer to
read a defendant his rights.294 The language of that decision stated:

[T]his warning is needed in order to make him aware not
only of the privilege, but also of the consequences of forgo-
ing it. It is only through an awareness of these consequences
that there can be any assurance of real understanding and
intelligent exercise of the privilege. 295

Thus, if an officer reads the entire warning then the waiver will
often be knowing and intelligent because the warning states the
rights and the consequences of abandoning them.

CONCLUSION

The exact implications of Miranda will never be known, and its
application may have some flaws. Nevertheless, the warnings are
necessary to ensure the proper enforcement of fifth amendment
rights.

296

The issue of waiver has become a powerful tool in criminal law.
By proving that the defendant's confession was invalid, the incrimi-
nating statements may not be used at trial.29 7 In some situations this
can be the difference between freedom and a conviction. However,
the waiver argument is dwindling in its force. With such a strict in-
terpretation of the terms "voluntary" and "knowing and intelligent,"
if the suspect is read his rights, and he was able to hear and under-
stand them, there may be a valid waiver.298 There is some flexibility

289. 417 U.S. 433, 444 (1974).
290. Spring, 107 S. Ct. at 857 (citing Moran, 106 S. Ct. 1135).
291. Moran, 106 S. Ct. at 1143; (citing Beckwith v. United States, 425 U.S. 341, 345

(1976)) (discussing whether the application of the Miranda holding could extend to a
situation involving non-custodial interrogation).

292. Id.
293. Id.
294. Miranda, 384 U.S. at 468-69.
295. Id. at 469.
296. Id. at 447-48.
297. Id. at 478.
298. Id. at 475-79.
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in the voluntary aspect of the waiver, but again unless there is some
element of official coercion present, the Court will not accept the ar-
gument that a confession was not voluntary.299

The decisions, Colorado v. Connelly, and Colorado v. Spring, in
light of the precedent of the Court and the purpose of the fifth
amendment, are constitutionally sound, even if they are arguable
from an ethical or moral standpoint. However, the duty of the Court
is to promulgate decisions which enforce our constitutional rights,
not moral duties. Unless some other more effective means are
adopted, Miranda will continue to enforce and ensure fifth amend-
ment rights from a purely constitutional standpoint.

Mary Frances Boyle-'89

299. Id. at 457-58.
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