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INTRODUCTION

When a creditor attempts to sell collateral which is subject to a
Uniform Commercial Code article nine security interest to satisfy all
or a portion of a borrower's debt, section 9-504 sets forth the credi-
tor's rights and obligations. It provides that the creditor may sell the

collateral only under certain conditions, and the creditor is required
to give notice of the sale to the debtor before the collateral is sold.'

Courts in a number of states, including Nebraska, have held that fail-

ure to send "reasonable notification" of the sale of collateral to the

debtor precludes the creditor's recovery of a deficiency judgment

from the debtor.
2

t Principal, Dixon & Dixon P.C., Omaha, Nebraska; B.A., University of Ne-
braska, 1977; J.D., University of Nebraska, 1980.

1. Section 9-504(3) of the Nebraska UCC states:
Disposition of the collateral may be by public or private proceedings and

may be made by way of one or more contracts. Sale or other disposition may
be as a unit or in parcels and at any time and place and on any terms but
every aspect of the disposition including the method, manner, time, place and
terms must be commercially reasonable. Unless collateral is perishable or
threatens to decline speedily in value or is of a type customarily sold on a rec-
ognized market, reasonable notification of the time and place of any public
sale or reasonable notification of the time after which any private sale or
other intended disposition is to be made shall be sent by the secured party to
the debtor, if he has not signed after default a statement renouncing or modi-
fying his right to notification of sale. In the case of consumer goods, no other
notification need be sent. In other cases, notification shall be sent to any
other secured party from whom the secured party has received (before send-
ing his notification to the debtor or before the debtor's renunciation of his
rights) written notice of a claim of an interest in the collateral. The secured
party may buy at any public sale and if the collateral is of a type customarily
sold in a recognized market or is of a type which is the subject of widely dis-
tributed standard price quotations, he may buy at a private sale.

NEB. REV. STAT. U.C.C. § 9-504(3) (Reissue 1980).
2. See, e.g., Atlas Thrift Co. v. Horan, 27 Cal. App. 3d 999, 1008, 104 Cal. Rptr.

315, 321 (1972) (holding that 'creditor did not give notice to debtor's "silent partner,"
and was therefore precluded from recovering a deficiency judgment); Turk v. St. Pe-
tersburg Bank and Trust Co., 281 So. 2d. 534, 535 (Fla. Dist. Ct. App. 1973) (finding
that a car dealer was not given notice of the sale of his automobiles after default on his
floor plan financing arrangement); Braswell v. American Nat'l Bank, 117 Ga. App. 699,
-, 161 S.E.2d 420, 422 (1968) (stating that creditor's failure to give notice of sale of re-
possessed automobile precluded deficiency action); Stensel v. Stensel, 63 Ill. App. 3d
639, -, 380 N.E.2d 526, 527 (1978) (holding that debtor's estate's claim against co-signer
of note was barred where co-signer was not given notice of sale of mobile homes which
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In 1983, the Nebraska Supreme Court added a new and unex-
pected twist to notification requirements under section 9-504 in First
National Bank and Trust Co. v. Hughes.3 In Hughes, the court held
that the Bank's notice of sale to a guarantor, who was also an officer
of the debtor corporation, was ambiguous as a matter of law because
the notice did not make it clear that the guarantor might face liabil-
ity for any deficiency apart from that of the corporation.4 The Ne-
braska Supreme Court stated that because the notice was ambiguous
such that it constituted no notice at all, the creditor was precluded
from recovering its deficiency. 5

Recently, the Nebraska Supreme Court made the rule even more
strict in Deutsche Credit Corp. v. Hi-Bo Farms, Inc.6 In Hi-Bo Farms,
the court held that even though individual letters were sent to each
of the guarantors notifying them of the sale and precisely describing
the collateral to be sold, notice was still insufficient because it lacked
a specific reference to the personal guaranty agreement.7

In the words of the dissent in Hi-Bo Farms, both Hughes and Hi-
Bo Farms create "traps and pitfalls for the unwary creditor."'8 This
Article summarizes and analyzes the holdings in the two cases and
criticizes the rule the court has created.

BACKGROUND

The Nebraska Supreme Court first adopted the rule that a se-
cured creditor's failure to give a debtor notice of a sale of collateral
precludes that creditor from recovering a deficiency judgment in
Bank of Gering v. Glover.9 In Glover, the debtor was a co-maker of
the note, but was not a party to the security agreement. In its hold-
ing, the court relied mainly upon the language of section 9-504, which
mandates notice to the debtor. While acknowledging that other juris-

constituted collateral); Stockdale, Inc. v. Baker, 364 N.W.2d 240, 243 (Iowa 1985) (find-
ing that co-signer of promissory note was entitled to notice of sale and failure of credi-
tor to give it precluded deficiency action); Camden Nat'l Bank v. St. Clair, 309 A.2d
329, 332 (Me. 1973) (finding that bank's suit for deficiency against accommodation
maker barred where notice of sale of automobile not given); Gateway Aviation, Inc. v.
Cessna Aircraft Co., 577 S.W.2d 860, 863 (Mo. App. 1978) (holding that failure of se-
cured creditor to give notice of sale of airplane to debtor and guarantors precluded re-
covery of deficiency); Wippert v. Blackfeet Tribe, 695 P.2d 461, 463 (Mont. 1985)
(finding that deficiency barred where notice of intent to sell collateral did not include
time or place of proposed sale).

3. 214 Neb. 42, 332 N.W.2d 675 (1983).
4. Id. at 46, 332 N.W.2d at 677.
5. Id.
6. 224 Neb. 463, 398 N.W.2d 693 (1987).
7. Id. at 469, 398 N.W.2d at 697.
8. Id. at 471, 398 N.W.2d at 698 (Boslaugh, J., dissenting).
9. 192 Neb. 575, 223 N.W.2d 56 (1974).
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dictions had divergent views on the consequences of failure to give
reasonable notice, the court saw no need to discuss those views. It
simply stated: "Balancing the various considerations [as set forth by
other jurisdictions], we are persuaded that to require compliance
with the notice provision as a condition precedent to a deficiency
judgment reaches the better result."10

Following the Glover decision, the court has expanded and re-
fined the rule precluding deficiencies in various situations. It has
held that a guarantor of a debt is also a debtor within the meaning of
section 9-504(1)(c) and that he or she is therefore also entitled to no-
tice of a sale.1 ' The Nebraska Supreme Court has held that a mini-
mum of three business days notice of the sale should be sent to
debtors.12 The court has held that in situations where more than one
public or private sale is held, each creditor must give notice of each
sale or lose its entire deficiency. 13 And, it has held that a guarantor
who signs the guaranty at a time when the primary debt is not se-
cured is not necessarily entitled to notice. 14

In these and other cases, the court has repeated the rule that the
purpose of the notice requirement is to protect and benefit the
debtor. The court has stated that if the debtor is given notice, "he
will have at least an opportunity to protect his interest by redemp-
tion, finding prospective purchasers for the property, or otherwise."'5

In what is apparently the only other reported case dealing with
the sufficiency of notices to guarantors, the Georgia Supreme Court
refused to adopt the rule of the Hughes and Hi-Bo Farms cases. In
that case, Reeves v. Habersham Bank,16 the three Reeves brothers ar-
gued that they should not be liable on their guarantees to the bank
for two reasons. First, the notice of the sale of collateral was sent to
only one of the brothers, but purported to give notice to all three.
That brother was president of Reeves Realty Company, while the
other two brothers were employees of that company. The second ar-
gument regarding defective notice was that it was sent to the Reeves
in their capacity as second lienholders on the equipment in question
and not as guarantors. The court rejected both arguments and held

10. Id. at 579, 223 N.W.2d at 58-59.
11. DeLay First Nat'l Bank and Trust Co. v. Jacobson Appliance Co., 196 Neb.

398, 243 N.W.2d 745 (1976).
12. Id. at 405, 243 N.W.2d at 749.
13. Id. at 409, 243 N.W.2d at 751.
14. First State Bank v. Peterson, 205 Neb. 814, 816, 290 N.W.2d 634, 635 (1980).
15. DeLay, 196 Neb. at 403, 243 N.W.2d at 748. See also, First National Bank of

Bellevue v. Rose, 197 Neb. 392, 397-98, 249 N.W,2d 723, 726 (1977) (stating that the rea-
son for notice is to give the debtor time to protect his interest).

16. 254 Ga. 615, 331 S.E.2d 589 (1985).
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that the notice was sufficient.17

THE HUGHES AND HI-BO FARMS CASES

The facts of Hughes and Hi-Bo Farms are similar in many re-
spects. The guarantors, who were defendants in both cases, were of-
ficers of the debtor corporations. In both cases, the debtor
corporation had borrowed money and had given the plaintiff-creditor
a security interest in certain collateral. Both corporations had de-
faulted on the note and security agreement. However, because of a
few significant differences, the facts of these cases will be explained
separately.

A. THE HUGHES CASE

In Hughes, Vernor L. Hughes, president of Central Auto and
Truck Supply Co., and his wife, secretary of the company, executed a
personal guaranty of the debt of Central Auto to the bank. The debt
was for a loan of $57,000.00, and was evidenced by a note and security
agreement signed by Mr. Hughes as president of Central Auto.

Central Auto defaulted,and then filed a bankruptcy proceeding.
The trustee in bankruptcy abandoned the secured assets of Central
Auto, and the bank took possession.

On April 1, 1981, the bank sent a letter to Mr. Hughes, in his ca-
pacity as president of Central Auto, addressed to the Hughes' resi-
dence. The letter notified him of the bank's intention to sell the
collateral at a private sale "on or after April 10, 1981." The notice
further stated: "you will be held liable for any deficiency declared
owing after disposal of this collateral. s1 8 No reference to the per-
sonal guaranty executed by Mr. and Mrs. Hughes appeared in that

17. Id. at -, 331 S.E.2d at 596-97.
18. Hughes, 214 Neb. at 45, 332 N.W.2d at 676. The notice to Mr. Hughes read as

follows:
Mr. Venor [sic] Hughes, President
Central Auto & Truck Supply
1558 East 5th
Fremont, NE 68025
RE: Loan # 869930
Collateral: Financing Statement 5-9-74
Dear Mr. Hughes:

This is to notify you that, in connection with the repossession of the above
collateral involved in the abovee [sic] account, you may redeem said collateral
and terminate the contract relating thereto by payment of $51,417.90 plus in-
terest and expenses any time prior to the sale of said collateral on the date
designated below. It is possible for this sum to increase should further ex-
,penses of any nature be incurred by our bank.

In the event you are not able to fully redeem the collateral or make suita-
ble arrangements for redemption, the collateral will be sold at private sale on

[Vol. 21
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notice. However, in a later notice to Mr. Hughes regarding a subse-
quent public sale, the bank made a specific reference to the guaranty.

On these facts, the court held that the April 1 notice did not con-
stitute sufficient notice to Mr. and Mrs. Hughes personally. The
court stated:

The April 1 notice in this case makes no reference to the
guaranty; indeed, it makes reference only to the "Financing
Statement 5-9-74," in fact a security agreement dated May
24, 1974, a document which was signed individually by
neither Mr. Hughes nor Mrs. Hughes. In that regard the no-
tice fails to apprise either Mr. or Mrs. Hughes that a per-
sonal deficiency judgment might be sought against any one
of them in his or her capacity as guarantor of the corpora-
tion's debt. Secondly, as between Mr. Hughes and Central
Auto, the matter as to whom the notice was sent is ambigu-
ous. The interest of Mr. Hughes in this context conflicts
with that of the corporation. It cannot be said that the no-
tice, as addressed, unmistakeably advises Mr. Hughes per-
sonally that he is the "you" who may be held "liable for any
deficiency declared owing after disposal of this collateral."
To assume that Mr. Hughes would know that a deficiency
could not be obtained against the bankrupt Central Auto is
to assume something not supported by the record before
us.1

9

Three of the seven judges who heard the case dissented, but they
did so without elaboration. 20

B. THE HY-Bo FARMS CASE

Hi-Bo Farms, Inc. purchased farm machinery on a retail install-
ment contract from an implement company for a deferred purchase
price of $130,599.82. The implement company was granted a security
interest in the equipment, which was later assigned to Fiat Credit
Corporation. 21 Fiat's name was then changed to Deutsche Credit
Corporation.

Four officers of the company signed personal guarantees of the
debt in favor of Fiat. They were: Allen Bors, vice president; Janice
Bors, treasurer; Dale Hinz, president; and Carol Hinz, secretary.

or after April 10, 1981 at the present place of storage which is 245 East 5th St.,
and First National Bank & Trust Company of Fremont.

Local, State and Federal laws permitting, you will be held liable for any
deficiency declared owing after disposal of this collateral.

Id. at 44-45, 332 N.W.2d at 676.
19. Id. at 46, 332 N.W.2d at 677.
20. Id. at 47, 332 N.W.2d at 678.
21. Hi-Bo Farms, 224 Neb. at 464, 398 N.W.2d at 695.
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When Hi-Bo Farms defaulted, Deutsche accelerated the balance due
under the terms of the installment contract and security agreement.
Hi-Bo Farms then surrendered the equipment to Deutsche, which
proceeded to send out notices and sell the equipment. 22

Unlike the notice in Hughes which was sent only to Mr. Hughes
in his capacity as president of the company, Deutsche's notice of sale
was sent to each of the guarantors, as well as to Hi-Bo Farms. Their
corporate capacity was not stated in the notice. It referred to the se-
curity agreement, the proposed sale date, and precisely described the
equipment to be sold. It also stated that the net proceeds of the sale
would be applied to the Hi-Bo Farms debt. Like the notice in
Hughes, the Hi-Bo Farms notice did not mention the guaranty.23

The court's holding in Hi-Bo Farms reaffirmed the earlier
Hughes case. The court stated:

We conclude that the notices are ambiguous as a matter
of law with respect to the guarantors. They refer to but a
single debtor, Hi-Bo Farms, and refer only to the security
agreement executed by that debtor solely. That ambiguity is
to be resolved against plaintiff as the drafter of the notices.2 4

Thus, the court found the notice to be ambiguous in two respects.
First, the notice made no reference to the guaranty agreement, but
instead referred to a security agreement which the guarantors had
not signed in their individual capacities. Second, the notice made no
reference to the parties in their capacity as guarantors. It referred to
"but a single debtor," Hi-Bo Farms.

22. Id. at 465, 398 N.W.2d at 695.
23. Id. The notice sent to the guarantors in the Hi-Bo Farms case was the same

notice as was sent to the corporation. It read:

RE: HI-BO FARMS INC.
You are hereby notified by and on behalf of the undersigned secured

party that by virtue of the default under the terms and provisions of a secur-
ity agreement executed by the captioned Debtor dated 06-28-81, the under-
signed secured party, holder of the aforesaid agreement and the indebtedness
represented therby [sic] will, on or after 08-18-84 make one or more private
sales or other dispositions of our right, title and interest in and to the goods
described in said agreement, which goods may be described as follows:

ONE WHITE 9700 COMBINE S/N 97-20218,
W/CORNHEAD S/N A90065, AND
KWICK CUT
HEAD S/N 912118

The net proceeds of sale (less expenses incurred) shall be, in accordance
with said agreement, applied to the reduction of total obligation due and ow-
ing by Debtor to the undersigned secured party. Dated this 7TH day of AU-
GUST, 1984.

Id.
24. Id. at 468, 398 N.W.2d at 697 (citing Hughes).
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C. THE HI-Bo FARMS DISSENT

In Hi-Bo Farms, the six-member panel voted five-to-one to af-
firm the district court's holding. Judge Boslaugh, who had dissented
without elaboration in Hughes, wrote a vigorous solo dissent in Hi-Bo
Farms.

25

Boslaugh agreed with the majority that a guarantor is entitled to
notice of sale as a "debtor" under section 9-504 of the Nebraska
U.C.C. However, he wrote: "that a guarantor is entitled to notice as
a debtor provides no justification for requiring that the guarantor be
notified with more specific information than the primary obligor. ' '26

Noting that the purpose of the section 9-504(3) notice require-
ment is to ensure that a debtor has an opportunity to protect his in-
terest in the collateral, the dissent observed that the majority rule
has gone far beyond that requirement. Justice Boslaugh stated:

Our decisions run contrary to that purpose by creating
numerous traps and pitfalls for the unwary creditor. The
majority opinion seems to indicate that notice must include
legal advice to the debtor as to why he may be liable for a
deficiency.

27

The dissent further observed that "[w]hat ought to be a simple
procedure has become a highly technical matter in which skilled
legal advice is necessary to avoid disaster.128

Moreover, Boslaugh wrote, the Hi-Bo Farms case was distin-
guishable on its facts from the Hughes case because in Hi-Bo Farms
each guarantor received an individual notice which made no refer-
ence to their capacity as officers of the corporation.

ANALYSIS OF THE COURT'S HOLDINGS

As the dissent in Hi-Bo Farms correctly points out, the purpose
underlying the section 9-504 notice requirements is to ensure that a
debtor entitled to notice "at least has an opportunity to protect his
interests, whether by redemption, finding prospective purchasers for
the collateral, or otherwise. 2 9

The notices at issue in both Hughes and Hi-Bo Farms accom-
plished this purpose and the parties did not argue otherwise. Noth-
ing in the Nebraska statutes indicates that guarantors should be
entitled to more information or different information than debtors.
Moreover, the Uniform Commercial Code section of the Nebraska

25. Id. at 469-71, 398 N.W.2d at 697-99 (Boslaugh, J., dissenting).
26. Id. at 470, 398 N.W.2d at 698 (Boslaugh, J., dissenting).
27. Id. at 471, 398 N.W.2d at 698 (Boslaugh, J., dissenting).
28. Id.
29. See supra note 12 and accompanying text.
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statutes state that it is to be "liberally construed and applied" to pro-
mote three underlying purposes:

(a) to simplify, clarify and modernize the law gov-
erning commercial transactions;

(b) to permit the continued expansion of commercial
practices through custom, usage and agreement of the
parties;

(c) to make uniform the law among the various
jurisdictions.

30

The rule set forth in Hi-Bo Farms and Hughes promotes none of
these purposes, and, in fact, flies in the face of two of them. Instead
of simplifying and clarifying the law of commercial transactions, it
creates uncertainty. It is highly unlikely that a creditor who reads
section 9-504(3) would reasonably anticipate a rule that required him
to give a different kind of notice to a guarantor than to a primary
debtor. Nor does the Nebraska Supreme Court's rule help to make
uniform the law among various jurisdictions. The author located
only one case, Reeves v. Habersham Bank, in which a similar rule was
even considered. In that case the Georgia Supreme Court rejected an
argument that a guarantor was entitled to different notice than a
debtor, reasoning that a notice is sufficient if it affords guarantors an
opportunity to take steps to protect their interests.

The Reeves court acknowledged that the notice was sent to only
one of the three Reeves brothers, even though all three guaranteed
the debt. But, because all three brothers worked together, the court
held it was sufficient notice to all three. The court was unimpressed
with the brothers' argument that they were entitled to a different
kind of notice as guarantors than as debtors. The Georgia court was
also persuaded that the Reeves Brothers knew of the sale by their
participation in preparations for it. Thus, the court looked to the re-
alities of the situation, and refused to adopt a hard-and-fast rule re-
quiring that notice of a different type be sent to guarantors than was
sent to other debtors.

It seems particularly unwise for the judiciary to create such a
technical rule as that created by the Nebraska Supreme Court in
Hughes and Hi-Bo Farms, especially where the rule supplements
other U.C.C. provisions governing notice. 31 Moreover, the rule may in
fact encourage guarantors to ignore notices of sale which they receive
on the assumption that in order to bolster their argument that the

30. NEB. REV. STAT. U.C.C. § 1-102(2) (Reissue 1980).
31. Section 9-504 already requires that the notice state the time and place of the

public sales, or the time after which a private sale is to be made, and that it be sent to
the debtor and any other secured party which has asserted an interest in the collateral
by written notice. NEB. REV. STAT. U.C.C. § 9-504(3) (Reissue 1980).
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notice is ambiguous they must feign confusion over its meaning. It
therefore discourages guarantors from taking steps to protect them-
selves and makes it advantageous for them to look for technical no-
tice deficiencies. Such a result is directly contrary to the purpose of
the notice provision.

CONCLUSION

The Nebraska Supreme Court's holdings in Hughes and Hi-Bo
Farms break new ground in the area of penalties for creditor misbe-
havior under the Uniform Commercial Code. It would appear that
no other court in the United States has adopted a similar rule.

This new rule goes far beyond the previously stated rationale for
notice to the debtor which was to enable him to protect his interests
by redemption or allow him to find a prospective purchaser. It in-
stead requires the creditor to educate the guarantor about the legal
effect of the sale. While this may be a laudable goal, it is one that
should be left to the legislature.

The rule requires that a notice of sale with an altogether differ-
ent message be given guarantors who are also officers than the notice
required for the debtors themselves.. The requisite content of this
message cannot be discerned from a reading of the statute which re-
quires the notice, but is apparent only if the creditor, or his lawyer,
has read and understood these two Nebraska cases. For this reason,
if for no other, the rule is unwise.

The court should re-examine its holdings in Hughes and Hi-Bo
Farms and consider doing away with the technical notice require-
ment they describe. So long as the notice adequately informs the
guarantor or other debtor of the time and place of the sale, and rea-
sonably identifies the collateral, it should be deemed sufficient within
the meaning of section 9-504.
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