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I. INTRODUCTION

Today, the economy throughout the midwestern states is very
depressed. Not only is the situation illustrated by farm failures,1 but
a large percentage of non-farm businesses are also faced with severe
financial difficulties.2 Unfortunately, it is in times like these that
lenders are often forced to resort to foreclosing upon security inter-
ests given by delinquent debtors.3

The current economic crisis in Nebraska, as in many other mid-
western states, is having a profound effect upon the development and
refinement of the law of debtor-creditor relations. And a significant
portion of this law encompasses article nine of the Uniform Commer-
cial Code.

The Uniform Commercial Code has been adopted in almost
every jurisdiction in the United States.4 In spite of its title the Uni-
form Commercial Code is not uniform. The adopting jurisdictions
have enacted their own variations of the original language 5 found in
the official Uniform Commercial Code as drafted by the American
Law Institute.6 Even among those jurisdictions that have adopted
the same language, courts have adopted different and often conflict-
ing interpretations of this same language.7

1. Ag Bankruptcy Flood Inundates Nebraska, The Lincoln Journal, January 31,
1987; Bankruptcy Reflect Ailing Farm Economy, The Omaha World-Herald, March 9,
1986, at 4-B, col. 1; Many Ag Filings Expected Under Bankruptcy Law, The Lincoln
Star, Nov. 28, 1986; Bankruptcies on Rise; More in Rural Areas, The Lincoln Journal,
March 10, 1986.

2. Report Says State's Ag Crisis Has Affected Economy, People, The Lincoln Star,
Feb. 10, 1987; Bankruptcies Surpass Record Ag-related Business Failures Add to Totals;
No End Predicted, The Lincoln Star, Oct. 27, 1986; State's Economy 'going nowhere,'
Consultant Says, The Lincoln Journal, April 24, 1986.

3. See Wall St. J., Feb. 18, 1986, at 29, col. 3 (claims paid by private mortgage in-
surers in 1985 were nearly twelve times the amount paid out in 1980, thus representing
an increasing number of foreclosures nationwide).

4. See U.C.C., 1 U.L.A. 1 (1981) (listing the adopting jurisdictions and dates of
enactment).

5. See Charlton, Non-Uniform Uniform Commercial Code, 4 AM. Bus. L.J. 269-
78 (1966); Henson, The Problem of Uniformity, 20 Bus. LAW. 689 (1965); Rossman,
Uniformity of Law: An Elusive Goal, 36 A.B.A. J. 175, 258-59 (1950); Schnader, Non-
Uniform Amendments Peril Commercial Code, 50 BURROUGHS CLEARING HOUSE 37,
86-88 (Dec. 1965). As early as 1967 the adopting jurisdictions had made approximately
775 separate amendments to the original text. See WHITE AND SUMMERS, UNIFORM
COMMERCIAL CODE § 3 (2d ed. 1980) [hereinafter WHITE AND SUMMERS].

6. Compare U.C.C. Official Text (American Law Institute/National Conference
of Commissioners on Uniform State Laws) with NEB. REV. STAT. U.C.C. § 1-101
through 9-507 (Reissue 1980). Nebraska law deviates from the official text. See, e.g.,
id. § 9-401(c).

7. See Martin, Uniform Commercial Code: Should It Be Amended by the Courts
or by the Legislature?, 36 N.Y. ST. B.J. 209-13 (1964); Note, Disparate Judicial Con-
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Similarly, the area of secured transactions has not escaped the
varying treatments of the state legislatures and courts. In fact, arti-
cle nine is the least uniform of any of the articles in the Uniform
Commercial Code.8 This Article focuses on Uniform Commercial
Code section 9-504(3) and the various analytical approaches to its no-
tice requirement. 9

Section 9-504(3) requires a secured party to give a debtor reason-
able notice of any disposition of repossessed collateral so that the
debtor may take steps to protect his interests in the collateral. 10 Sec-
tion 9-504(3) and its protections apply when a debtor has defaulted
and the secured party has taken possession of the collateral securing
the debtor's obligations. 1 The courts have fashioned a variety of
ways of dealing with this provision and a creditor's failure to give
proper notice. The three prevailing approaches to the section 9-504
notice requirement 12 are: 1) the absolute bar approach; 13 2) the set-

struction of the Uniform Commercial Code - The Need for Federal Legislation, 13
UTAH L. REV. 722, 722 (1969).

8. See WHITE AND SUMMERS, supra note 5, at 8.
9. Cf. Brown, Defective Notice of Sale of Collateral Under UCC § 9-504, 64 CHI.

B. REC. 210 (1983); Page, A Secured Party's Right To a Deficiency Judgment After
Noncompliance with the Resale Provisions of Article 9, 60 N.D.L. REV. 531 (1984);
Note, Forfeiture of Deficiency Judgment for Failure to Give Reasonable Notice of Re-
sale Under the Default Provisions of the U.C.C, 29 CATH. U.L. REV. 1013 (1980) (focus-
ing on § 9-504(3)); Note, Effect of Creditor Misbehavior on Right to Deficiency
Judgment Under the Uniform Commercial Code, 45 Mo. L. REV. 162 (1980).

10. U.C.C. § 9-504(3). This section reads:
(3) Disposition of the collateral may be by public or private proceedings

and may be made by way of one or more contracts. Sale or other disposition
may be as a unit or in parcels and at any time and place and on any terms but
every aspect of the disposition including the method, manner, time, place and
terms must be commercially reasonable. Unless collateral is perishable or
threatens to decline speedily in value or is of a type customarily sold on a rec-
ognized market, reasonable notification of the time and place of any public
sale or reasonable notification of the time after which any private sale or
other intended disposition is to be made shall be sent by the secured party to
the debtor, if he has not signed after default a statement renouncing or modi-
fying his right to notification of sale. In the case of consumer goods no other
notification need be sent. In other cases notification shall be sent to any other
secured party from whom the secured party has received (before sending his
notification to the debtor or before the debtor's renunciation of his rights)
written notice of a claim of an interest in the collateral. The secured party
may buy at any public sale and if the collateral is of a type customarily sold in
a recognized market or is of a type which is the subject of widely distributed
standard price quotations he may buy at private sale.

Id. Nebraska U.C.C. § 9-504 differs from the Official Text. In subsection (1)(a), Ne-
braska omits "and not prohibited by law." NEB. REV. STAT. U.C.C. § 9-504(1)(a) (Reis-
sue 1980).

11. See id.
12. Page, 60 N.D.L. REV. at 534-36.
13. In re Bishop, 482 F.2d 381, 385 (4th Cir. 1973) (interpreting Virginia law). See

Western Decor & Furnishings Indus. v. Bank of America, 91 Cal. App. 3d 293, 306, 154
Cal. Rptr. 287, 294 (1979); Farmers Bank v. Hubbard, 247 Ga. 431, -, 276 S.E.2d 622,
626-27 (1981); Beneficial Fin. Co. v. Reed, 212 N.W.2d 454, 461 (Iowa 1973); Bank



CREIGHTON LAW REVIEW

off or the section 9-507(1) approach; 14 and 3) the rebuttable presump-
tion approach. 15 These three rules represent three analytical ap-
proaches to the problem that is presented when a secured party fails
to give a debtor notice of a sale of collateral. Each approach to the
notice requirement represents the differing methods of implementing
the underlying policies of the provision. Of particular importance are
the policies of protecting the debtor's interests in the collateral while

Josephine v. Conn, 599 S.W.2d 773, 775 (Ky. App. 1980); Maryland Nat'l Bank v.
Wathen, 288 Md. 119, -, 414 A.2d 1261, 1265 (1980); Gateway Aviation, Inc. v. Cessna
Aircraft Co., 577 S.W.2d 860, 863 (Mo. App. 1978) (stating that deficiency judgments
after repossession are in derogation of the common law and any right to a deficiency
accrues only after strict compliance with the Code); Borg-Warner Acceptance Corp. v.
Watton, 215 Neb. 318, 323, 338 N.W.2d 612, 615 (1983); Tanenbaum v. Economics Labo-
ratory, Inc., 628 S.W.2d 769, 771 (Tex. 1982); FMA Fin. Corp. v. Pro-Printers, 590 P.2d
803, 807 (Utah 1979) (stating that section 9-507 was not the debtor's exclusive remedy);
Chittenden Trust Co. v. Maryanski, 138 Vt. 240, -, 415 A.2d 206, 210 (1980).

14. See Valley Mining Corp. v. Metro Bank, 383 So. 2d 158, 164 (Ala. 1980); Gulf
Homes, Inc. v. Goubeaux, 136 Ariz. 33, -, 664 P.2d 183, 186 (1983); Chapman v. Field,
124 Ariz. 100, -, 602 P.2d 481, 485-86 (1979); Savings Bank of New Britain v. Booze, 34
Conn. Supp. 632, -, 382 A.2d 226, 228 (1977); Associates Financial Servs. Co. v.
Dimarco, 383 A.2d 296, 302 (Del. Super. Ct. 1978); Poti Holding Co. v. Piggott, 15 Mass.
App. Ct. 275, -, 444 N.E.2d 1311, 1314 (1983); In re Deephouse Equip. Co., 38 B.R. 400,
406 (D. Conn. 1984) (applying Massachusetts law); Jones v. Morgan, 58 Mich. App. 455,
-, 228 N.W.2d 419, 423 (1975); Wilson Leasing Co. v. Seaway Pharmacal Corp., 53
Mich. App. 359, -, 220 N.W.2d 83, 89 (1974); Walker v. V.M. Box Motor Co., 325 So. 2d
905, 907 (Miss. 1976); Beneficial Fin. Co. v. Young, 612 P.2d 1357, 1359 (Okla. 1980).

15. See Dischner v. United Bank Alaska, 631 P.2d 107, 110 (Alaska 1981); Benton
v. General Mobil Homes, Inc., 13 Ark. Ct. App. 8, -, 678 S.W.2d 774, 777 (1984); 1st
Chapter Lease Co. v. McAl, Inc., 679 P.2d 114, 116 (Colo. App. 1984); Zimmerman v.
Cook, 651 P.2d 910, 911 (Colo. App. 1982); Liberty Bank v. Honolulu Providoring Inc.,
65 Hawaii 273, -, 650 P.2d 576, 583 (1982) (allowing debtor damages under § 9-507 to
the extent that the debtor was harmed); First Galesburg Nat'l Bank and Trust Co. v.
Joannides, 103 Ill. 2d 294, -, 469 N.E.2d 180, 181 (1984); Hall v. Owen County State
Bank, 175 Ind. Ct. App. 150, -, 370 N.E.2d 918, 929 (1977); Mach Fin. Corp. v. Scott, 100
Idaho 889, -, 606 P.2d 993, 996 (1980); Westgate State Bank v. Clark, 231 Kan. 81, -,
642 P.2d 961, 969 (1982) (successfully rebutting the presumption, debtor allowed to set-
off damages sustained as a result of secured party's misbehavior); Fedders Corp. v.
Taylor, 473 F. Supp. 961, 978 (D. Minn. 1979) (holding that even though secured party
found not to have comported with § 9-504(3), secured party should not be barred en-
tirely from obtaining deficiency judgment, as this would be "repugnant to the spirit of
the Uniform Commercial Code"); Franklin State Bank v. Parker, 136 N.J. Super. 476,
-, 346 A.2d 632, 635-36 (1975); First Nat'l Bank of Louisville v. Insurance Centers, Inc.,
560 F. Supp. 1261, 1264 (E.D. Mo. 1983) (applying New Jersey law); Clark Leasing
Corp. v. White Sands Forest Products, Inc., 87 N.M. 451, -, 535 P.2d 1077, 1082 (1975);
General Elec. Credit Corp. v. Durante Bros. & Sons, Inc., 79 A.D.2d 509, -, 433
N.Y.S.2d 574, 577 (1980) (quoting Security Trust Co. of Rochester v. Thomas, 59 A.D.2d
242, 246, 399 N.Y.S.2d 511, 513 (1977)). The court held:

[Dlespite the creditor's failure to conduct the sale in a commercially rea-
sonable manner, the creditor may still recover a deficiency judgment against
the debtor, except that in such cases the secured creditor must prove the
amount of his deficiency and that the fair value of the security was less than
the amount of the debt. This is sometimes expressed by stating that in such
cases there is a presumption that the security was equal to the debt and that
the secured party has the burden of proof to overcome such presumption.

Id. (citations omitted).
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still recognizing the interests of the secured party.16 The three com-
peting rules represent the importance that various jurisdictions at-
tach to these often conflicting concerns. While the ideal situation
would be to balance the conflicting policies and arrive at a rule of law
that best protects the interests of both parties, usually one of the par-
ties must bear the burden of a sometimes onerous rule that favors
one over the other.

This Article will address each of the three approaches and ex-
plain the policies underlying them. Further, this Article concludes
that the "absolute bar" approach to section 9-504(3), which is cur-
rently the prevailing rule of law in Nebraska, 17 is contrary to the ex-
press intent of the Uniform Commercial Code' s and that the debtor's
remedies for creditor misbehavior are to be found under section 9-
507(1).19 A creditor's failure to give notice should result in the appli-
cation of the rebuttable presumption rule rather than the absolute
denial of a deficiency judgment. Furthermore, the absolute bar rule
favors the debtor at the creditor's expense.20 The absolute bar rule

16. U.C.C. § 9-504(3) comment 5 (1972). Reasonable notification is not defined in
the article but must "be sent in such time that persons entitled to receive it will have
sufficient time to take appropriate steps to protect their interests by taking part in the
sale or other disposition if they so desire." Id. The secured party has a desire to dis-
pose of collateral quickly in order to maximize his return, a result that is very easy to
accomplish under section 9-504 while still allowing the debtor the chance to redeem or
take other steps to protect his interest. See id. comment 6 (citations omitted).

17. See, e.g., Allis-Chalmers Corp. v. Haumont, 220 Neb. 509, 511-12, 371 N.W.2d
97, 99 (1985); Butte State Bank v. Williamson, 215 Neb. 296, 299, 388 N.W.2d 598, 600
(1983).

18. U.C.C. § 1-106(1) (1972). This section states in pertinent part: "The remedies
provided by this Act shall be liberally administered to the end that the aggrieved party
may be put in as good a position as if the other party had fully performed but neither
consequential or special nor penal damages may be had except as specifically provided
in this Act or by other rule of law." The comment following this provision further il-
lustrates the policy underlying the Uniform Commerical Code. Official comment (1)
states that "compensatory damages are limited to compensation. They do not include
consequential or special damages, or penal damages; and the Act elsewhere makes it
clear that damages must be minimized." Id. This prohibition against penal damages
would seem to be contrary to the denial of a deficiency judgment.

19. Id. § 9-507(1). This section provides in pertinent part:
If it is established that the secured party is not proceeding in accordance with
the provisions of this Part disposition may be ordered or restrained on appro-
priate terms and conditions. If the disposition has occurred the debtor or any
person entitled to notification or whose security interest has been made
known to the secured party prior to the disposition has a right to recover from
the secured party any loss caused by a failure to comply with the provisions of
this Part.

Id. See NEB. REv. STAT. U.C.C. § 9-507(1) (Reissue 1980) (Nebraska adopting the statu-
tory language of the U.C.C.). See also iqfra notes 93-97 and accompanying text (dis-
cussing measure of damages incurred by debtors).

20. See, e.g., Haumont, 220 Neb. at 514, 371 N.W.2d at 100 (Boslaugh, J., dissent-
ing) (indicating that significant weight of authority does not follow the absolute bar
approach). "What began as a rule to insure the debtor received full credit for the
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denies the creditor a deficiency judgment even though in most cases
the creditor's failure to give notice has not caused any actual harm to
the debtor. Consequently, creditors must bear the burden of a harsh
and penalizing rule which forecloses their right to a deficiency
judgment.

Finally, this Article discusses.the Van Andel decision and its sig-
nificance on the Nebraska law of secured transactions. The discussion
surrounding Van Andel is aimed at assisting the general practitioner
in securing a deficiency judgment when no notice has been given to
the debtor.

This issue has frequently been before Nebraska courts and this
trend will continue as the foreclosure crisis which faces the agricul-
tural community heightens. More and more, foreclosures and sher-
iffs sales are taking place as a result of this severe economic
hardship. Increased litigation in this area of the law has forced the
Nebraska Supreme Court to reconsider its position on the absolute
bar rule.

II. THE VAN ANDEL DECISION

The holding in City Bank & Trust Co. v. Van Ande121 is of par-
ticular interest to the Nebraska practitioner because it established an
implied waiver or estoppel of the notice requirement of section 9-
504(3) of the Nebraska Revised Statutes.2 2 Under current Nebraska
law, compliance with section 9-504(3) is a condition precedent to a se-
cured party's right to recover a deficiency judgment. 23 Nebraska's
application of this rule prevents a secured party from seeking a defi-
ciency judgment in cases where the debtor has not received written
notice,24 whether or not the debtor had actual notice of an impend-

value of the collateral seized has become a means to forfeit the rights of the creditor
without regard to prejudice to the debtor or the value of the collateral as compared to
the amount of the debt." Id.

21. 220 Neb. 152, 368 N.W.2d 789 (1985).
22. Id. at 160, 368 N.W.2d at 794. However, Nebraska's application of the equita-

ble principles of waiver and estoppel to article nine is a double-edged sword that can
cut both ways. For example, the Nebraska Supreme Court has recently held that a
course of conduct between a creditor and debtor may establish a waiver of the credi-
tor's security interest in collateral. See Farmers State Bank v. Farmland Foods, Inc.,
225 Neb. 1, 10, 402 N.W.2d 277, 282 (1987). See generally Note, Cotflicts Between Se-
cured Creditors and Buyers of Farm Products Collateral Under the U.C.C. - Farmers
State Bank v. Farmland Foods, Inc., 21 CREIGHTON L. REV. 737 (1987).

23. See, e.g., Havelock Bank v. McArthur, 220 Neb. 364, 368, 370 N.W.2d 116, 118
(1985). See also supra note 13 for a listing of jurisdictions that also follow the absolute
bar approach.

24. See, e.g., Butte State Bank v. Williamson, 215 Neb. 296, 299, 338 N.W.2d 598,
600 (1983) (discussing notice provisions as condition precedent to creditor recovery of
deficiency). Many states do not require written notice. See, e.g., Leasing Serv. Corp. v.
Diamond Timber, Inc., 559 F. Supp. 972, 978 (S.D.N.Y. 1983) (holding that actual or
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ing sale. In many situations this rule results in the debtor gaining a
"windfall" at the secured party's expense.25 Thus, recognizing an im-
plied waiver or estoppel of section 9-504(3) should lessen the harsh
results of a secured party's failure to give notice while still protecting
the interests of the debtor. The Nebraska Supreme Court struck a
delicate balance in protecting the interests of both the debtor and the
secured party.

A. THE VAN ANDEL FACTS

On January 5, 1976, Helen L. Van Andel executed a guaranty to
secure the indebtedness of her son, Ronald Van Andel. 26 The guar-
anty was executed in favor of City Bank & Trust Co., Crete, Ne-
braska. In 1982 Ronald Van Andel defaulted on this indebtedness.2 7

On March 22, 1982, City Bank made its initial demand on the
principal debtors, Ronald and Pam Van Andel, to: "(1) bring their
balance on the notes current; or (2) face liquidation of all collateral
and the collection of any deficiency through the guarantor."28 The
debtors attempted to resolve the problems associated with the loan;
however, they determined that they could not perform under the
terms and conditions, and consequently remained in default.

Thereafter, Ronald Van Andel filed a chapter seven petition in
bankruptcy on August 2, 1982.29 Following the filing of the bank-
ruptcy petition, City Bank's counsel made written demand upon
Helen Van Andel as guarantor for the unpaid obligations of Ronald
and Pam Van Andel. After receiving City Bank's demand letter,
Helen Van Andel sought counsel to represent her interests. 30

Counsel for City Bank and Helen Van Andel entered into discus-
sions regarding the disposition of the collateral, consisting of equip-
ment, livestock, and crops. An on-site inspection of the livestock was
made on August 19, 1982, by City Bank through its president.31 That
same day, "City Bank filed a request in the U.S. Bankruptcy Court

constructive receipt of notice is sufficient). See also Annot., Sufficiency of Secured
Party's Notification of Sale or Other Intended Disposition of Collateral Under UC.C
§ 9-504(3), 11 A.L.R. 4TH 241 (1982).

25. See, e.g., Allis-Chalmers Corp. v. Haumont, 220 Neb. 509, 515-16, 371 N.W.2d
97, 101 (1985) (stating that the "absolute bar rule... provides a windfall for the debtor
and arbitrarily penalizes the creditor") (quoting First Galesburg Nat'l Bank v. Joan-
nides, 103 Ill. 2d 294, 299-300, 469 N.E.2d 180, 182-83 (1984)).

26. See Van Andel, 220 Neb. at 153, 368 N.W.2d at 791.
27. Id.
28. See Brief of Defendant-Appellee at 4, City Bank & Trust Co. v. Van Andel,

220 Neb. 152, 368 N.W.2d 789 (1985).
29. Van Andel, 220 Neb. at 155, 368 N.W.2d at 792.
30. Brief of Defendant-Appellee at 5, Van Andel.
31. Van Andel, 220 Neb. at 155, 368 N.W.2d at 792.

1988]
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for relief from the automatic stay, based on the alleged perishable
condition of the livestock. ' 32 Relief from the stay was not granted to
City Bank until September 15, 1982.

However, prior to the granting of the stay, on September 2, 1982,
the Van Andels, in cooperation with City Bank, delivered some of the
livestock to the Beatrice Sale Pavillion for disposition by City Bank.
On September 27, City Bank repossessed a portion of the remaining
livestock and sold them the same day through the Crete Public Live-
stock Market. 33 The remaining livestock were repossessed and sold
at the Crete Public Livestock Market on November 22, 1982. No
written notice was sent to the Van Andels indicating the time, place,
date or type of sale to be conducted for the disposition of the live-
stock, as required by section 9-504(3) of the Nebraska Revised Stat-
utes.34 The Van Andels did, however, supervise the loading of the
livestock repossessed by City Bank on September 27, 1982. City
Bank's president testified that all activities relating to the disposition
of the collateral were coordinated with the Van Andels and their
counsel. Meanwhile, conversations concerning the equipment were
taking place.35 On January 6, 1983, City Bank notified the debtor's
counsel, by letter, of an impending sale of the equipment. This col-
lateral was sold at a public auction on January 16, 1983.36

City Bank commenced suit against Helen Van Andel in the dis-
trict court of Seward County on the guaranty she executed securing
her son and daughter-in-law's indebtedness. The petition alleged that
there was $94,819.82 due the bank on August 2, 1982, the day Ronald
and Pam Van Andel filed their bankruptcy petition.3 7 The amount
was reduced to $71,003.35 through liquidation of collateral and pay-
ments made by the debtors. Thus, City Bank sought a deficiency
judgment in that amount.38

The Van Andels' answer to the petition alleged that City Bank
had sold the collateral securing the principal debtor's notes without
notice in violation of section 9-504(3) of the Nebraska Revised Stat-
utes.39 The Van Andels moved for summary judgment based upon

32. Id.
33. Id. at 156, 368 N.W.2d at 792.
34. Brief of Defendant-Appellee at 6, Van Andel.
35. Van Andel, 220 Neb. at 156, 368 N.W.2d at 792.
36. Id.
37. Id. at 153, 368 N.W.2d at 791.
38. Id. at 153-54, 368 N.W.2d at 791.
39. A question that remains unanswered in the aftermath of the Van Andel deci-

sion is whether a waiver or estoppel by the principal debtors also constitutes a waiver
or estoppel by the guarantors. Assume that the debtor waives his right to notice and
the creditor fails to notify the guarantor of a sale. May the guarantor then defend an
action for a deficiency by asserting lack of notice, notwithstanding the debtor's waiver
of notice? Presumably, under Nebraska law this would be a valid defense because it is

[Vol. 21



SECURED TRANSACTIONS

City Bank's failure to give notice of the sale of collateral; this motion
for summary judgment was granted by the trial court and the peti-
tion was dismissed.40

City Bank appealed, contending:
(1) The district court erred in granting summary judgment
because there are genuine issues of material fact; (2) the dis-
trict court erred in failing to find that the defendant had
waived her right to notice of the sale of the collateral or was
estopped to rely upon the lack of notice as specified in sec-
tion 9-504(3); and (3) the district court erred in finding that a
notice of sale was required even though the collateral was
perishable or threatened to decline speedily in value.41

The Nebraska Supreme Court issued its opinion on June 7, 1985,
finding in favor of appellant, City Bank.

B. THE VAN ANDEL HOLDING

The court began the opinion by repeating some well-settled rules
with respect to the granting of summary judgment. The court first
noted that "[i]f there is a genuine issue of fact, summary judgment
may not be granted."42 Next, the court must view the evidence in
the light most favorable to the party against whom the motion is di-
rected, giving that party the benefit of all favorable inferences which
may be drawn from the evidence. 43 The court then concluded that
there existed several genuine issues of material fact and that it was
error for the trial court to grant the Van Andels' motion for sum-
mary judgment.

44

The issues of material fact related to the application of section 9-

504(3) which provides in relevant part:

Unless collateral is perishable or threatens to decline speed-
ily in value or is of a type customarily sold on a recognized
market, reasonable notification of the time and place of any
public sale or reasonable notification of the time after which
any private sale or other intended disposition is to be made
shall be sent by the secured party to the debtor. 45

clear that in Nebraska a guarantor is entitled to notice of a sale of collateral. The
court in the Van Andel case did not have to address this issue because the evidence
supported a waiver by the guarantors as well as the debtor.

40. Van Andel, 220 Neb. at 154, 368 N.W.2d at 791.
41. Id.
42. Id. at 156, 368 N.W.2d at 792 (citing Moore v. American Charter Fed. Sav. and

Loan Ass'n, 219 Neb. 793, 794, 366 N.W.2d 436, 437 (1985)).
43. Id. at 156, 368 N.W.2d at 792 (citing Yankton Prod. Credit Ass'n v. Larsen, 219

Neb. 610, 614, 365 N.W.2d 430, 433 (1985); Gall v. Great W. Sugar Co., 219 Neb. 354, 355,
363 N.W.2d 373, 375 (1985)).

44. Van Andel, 220 Neb. at 157, 368 N.W.2d at 793.
45. NEB. REV. STAT. U.C.C. § 9-504(3) (Reissue 1980).

1988]
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The court briefly discussed the underlying purpose of the notice
requirement, quoting from First National Bank of Omaha v.
Kizzier:

46

Our first consideration in construing section 9-504 is to
consider the reason for the notice provision. Obviously, it is
intended for the benefit and protection of the debtor. If he
is given notice, he will have at least an opportunity to pro-
tect his interests by redemption, finding prospective purchas-
ers for the property, or otherwise.47

The facts of Van Andel indicate that in all but one of the sales of
collateral, written notice of the sale had not been given to the debt-
ors. City Bank's defense to the charge that it had failed to comply
with section 9-504(3) was that the Van Andels' conduct, subsequent
to default, constituted a waiver of their right to notice, or estopped
them from asserting the lack of notice as a defense to City Bank's ac-
tion seeking a deficiency judgment.48 It is well settled in Nebraska
that compliance with section 9-504(3) is a condition precedent to the
secured party's right to recover a deficiency judgment. 49 However, in
Citizens State Bank v. Sparks,50 the court indicated that such a
waiver or estoppel was possible, stating:

The ruling of the lower courts must stand unless the de-
fendant's right to notice was waived by his subsequent con-
duct amounting to waiver or estoppel.

While not denying that a case of waiver or estoppel
could arise under section 9-504(3), U.C.C., we do not feel the
circumstances in this case rise to that level.5 1

In Sparks, the evidence did not establish that the debtor's actions
amounted to a voluntary relinquishment of a known right. Therefore,
the court was not required to decide whether a debtor's conduct
could constitute waiver of, or estoppel to assert, a claim based on the
secured party's failure to comply with section 9-504(3). The court
was, however, not so sure with respect to the conduct of the Van
Andels.

The court continued by setting forth the general definition of
waiver as it has been developed in previous cases, recognizing that
waiver required a voluntary relinquishment of a known right or a re-

46. Van Andel, 202 Neb. 369, 275 N.W.2d 600 (1979).
47. Id. at 157, 368 N.W.2d at 793 (quoting Kizzier, 275 N.W.2d at 376, 275 N.W.2d at

604).
48. Brief of Plaintiff-Appellant at 22, Van Andel.
49. See supra note 23 and accompanying text.
50. Van Andel, 202 Neb. 661, 276 N.W.2d 661 (1979).
51. Id. at 664-65, 276 N.W.2d at 664.
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linquishment that could be inferred from conduct showing the re-
quired intent to establish waiver.52

The court, after citing cases that have recognized express 53 and
implicit 5 4 waivers of the section 9-504(3) notice provision, concluded

that the course of conduct between City Bank and the Van Andels
"might be found to be a waiver or estoppel under section 9-504(3). ' '5 5

For that reason, the court reversed the district court and remanded
the matter for further proceedings.

C. THE AMICus CURIAE BRIEF

The court in Van Andel was invited to adopt one of the compet-
ing approaches to a secured party's failure to give reasonable notice
required by section 9-504(3).

An amicus curiae brief was filed by the Nebraska Banker's As-
sociation.56 The brief urged the court to discard its current applica-
tion of the "absolute bar" theory, which prevents a secured party
from receiving a deficiency judgment if the secured party fails to ad-
here to the technical rules of the notice requirement.5 7  It was
argued:

The "absolute bar" rule of law currently prevailing in this
jurisdiction [Nebraska] which denies a secured creditor the
right to recover a deficiency for noncompliance with the
Neb. U.C.C. section 9-504(3) (Reissue 1980) requirements is
inflexible and punitive in nature and should be replaced by
the more flexible "rebuttable presumption" rule of law
adopted by a majority of the jurisdictions.58

The amicus brief stated that a majority of courts have turned to
the competing rules, the rebuttable presumption or set-off ap-
proaches, in the belief that the absolute bar rule is harsh and puni-
tive to the creditor. Amicus asserted that the intent of the Uniform

52. Five Points Bank v. Scoular-Bishop Grain Co., 217 Neb. 677, 681, 350 N.W.2d
549, 552 (1984) (citing State Bank v. Scoular-Bishop Grain Co., 217 Neb. 379, 386, 349
N.W.2d 912, 916 (1984)).

53. See Simmons Mach. Co. v. M & M Brokerage, Inc., 409 So. 2d 743, 748 (Ala.
1981) (holding that a debtor could waive his right to notice under § 9-504(3) after de-
fault where the debtor knowingly and specifically agrees to waive his right to notice).

54. See Nelson v. Monarch Invest. Plan of Henderson, Inc., 452 S.W.2d 375, 378
(Ky. 1970). See also Annot., Loss or Modification of Right to Notification of Sale of
Repossessed Collateral Under Uniform Commercial Code § 9-504(3), 9 A.L.R. 4TH 552
(1981) (collecting cases that address the issue of waiver or modification of rights under
§ 9-504(3) both implicit and explicit); 79 C.J.S. Secured Transactions § 107(c) (1985
Supp.); 69 AM. JUR. 2D Secured Transactions §§ 612-17 (1985 Supp.).

55. Van Andel, 220 Neb. at 160, 368 N.W.2d at 794.
56. Brief of Amicus Curiae at 5, Van Andel.
57. Id. at 5.
58. Id. at 6-7.
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Commercial Code is to do away with rigid rules of law designed to
govern in all situations in favor of more fluid guidelines which allow
a case-by-case analysis.59 The brief stated:

Technical noncompliance with the notice requirements of
Neb. U.C.C. section 9-504(3) (Reissue 1980) in connection
with dispositions of collateral by secured creditors should
not serve as the basis for an absolute bar to the secured cred-
itor's right to a deficiency judgment, but rather should give
rise to a rebuttable presumption that the value of such col-
lateral was equal to the amount of the underlying
indebtedness.

60

Such an approach would permit a case-by-case determination of
whether the secured party is entitled to a deficiency judgment. If a
sale is conducted in a commercially unreasonable manner, then the
amount of the deficiency that represents the result of the unreasona-
bleness of the sale could be deducted from the total deficiency. 61

However, the Nebraska Banker's Association was not before the
court with merely a casual interest in the outcome of the case at bar.

The interest of the Association is obvious. As the lobbyist for the
state's most recognizable group of secured parties, the Association
would have a great deal to gain if the court adopted the rebuttable
presumption approach to section 9-504(3). Although the Association's
motives were less than altruistic, it did present the court with some
very sound arguments for the demise of the absolute bar approach.

III. ANALYSIS

The Van Andel case presented the Nebraska Supreme Court
with two alternative methods of resolving the problem which arises
when a debtor has actual knowledge of a secured party's disposition
of collateral, but has not received written notice of the disposition.
The court had to choose either to discard the absolute bar approach
and adopt one of the competing rules or recognize an implicit waiver

59. Id. at 10. See also Hall v. Owen County State Bank, 175 Ind. App. 150, 160, 370
N.E.2d 918, 927 (1977) (stating that "[i]t was hoped that article 9 default litigation
would reach, and be decided on, the merits of the case without being deflected either
by the debtor's allegations of a technical defense or the secured parties' demonstration
of equally technical compliance with formalities") (citation omitted).

60. Brief of Amicus Curiae at 7, Van Andel.
61. One commentator has stated: "In a jurisdiction that eliminates a creditor's de-

ficiency claim following a commercially unreasonable sale, what happens if the sale
yields a surplus? Is the creditor off the hook? In Chadron Energy Corp. v. First Na-
tional Bank, [221 Neb. 590, 379 N.W.2d 742 (1986)], the court penalized the creditor by
allowing the debtor to sue for the difference between the size of the actual surplus and
the surplus that would have been generated by a commercially reasonable disposition.
This approach seems consistent with the sanction machinery of article 9." Clark, Se-
cured Transactions, 42 Bus. LAW. 1333, 1395 (1987).
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or estoppel of the notice provision. The court chose the latter. In any
event, it would have been inequitable for the court to technically ap-
ply the rigid, inflexible absolute bar rule and deny the secured party
a deficiency when the debtor had actual knowledge of the sale and, in
fact, helped the secured party load the collateral in preparation for
the sale. Either of the choices before the court would have been de-
sirable from the creditor's point of view; however, from a policy
standpoint the better choice would have been rejecting the absolute
bar rule and replacing it with either the rebuttable presumption or
set-off approach.

A. THE LEGAL PRINCIPLES INVOLVED

The various jurisdictions interpreting section 9-504(3) have devel-
oped three analytically different methods of dealing with this prob-
lem: 1) the absolute bar approach; 2) the set-off approach; and 3) the
rebuttable presumption approach. The split of authority on this issue
is sharp. In New York, for example, the intermediate appellate
courts have adopted all three approaches. 62 Further, these various
rules represent particular policies and differing methods of address-

ing those policies. Some jurisdictions balance the interests of the

debtor and the secured party while others, like Nebraska, place more

extensive burdens on the secured party because of the belief that the

secured party is in the best position to understand the law and con-

form to its requirements. However, in Nebraska, secured parties who

comply with the letter of the law are often surprised to learn of the

added requirements that the judiciary has imposed upon them.

These added requirements will be discussed in the following sections.

1. The Absolute Bar Approach

The absolute bar approach has been the subject of recent criti-

cism; its basic premises have been reconsidered by many of the juris-
dictions that have adopted it. 63 Those jurisdictions that apply the

absolute bar approach are in the minority and that number is de-
creasing as more and more courts look to the underlying policies of

section 9-504(3) and the policy implications that an absolute bar has

62. See Security Trust Co. of Rochester v. Thomas, 59 A.D.2d 242, 247, 399
N.Y.S.2d 511, 513 (1977) (following the rebuttable presumption approach); Stanchi v.
Kemp, 48 A.D.2d 973, -, 370 N.Y.S.2d 26, 27-28 (1975) (following the set-off approach);
Central Budget Corp. v. Garret, 48 A.D.2d 825, -, 368 N.Y.S.2d 268, 270 (1975) (follow-
ing the absolute bar approach).

63. See, e.g., First Galesburg Nat'l Bank and Trust Co. v. Joannides, 103 Ill. 2d 294,
-, 469 N.E.2d 180, 182-83 (1984); Wayne Bank v. Dore, 119 Mich. App. 634, -, 326
N.W.2d 588, 589-90 (1982).
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on the creditor's right to a deficiency. 64 Nevertheless, Nebraska has
continued to hold that the section 9-504(3) notice requirement is a
condition precedent to a secured party's right to receive a deficiency
judgment.

The absolute bar approach requires the secured party to give the
debtor legally sufficient notice as a condition precedent to the se-
cured party's right to recover any deficiency from the debtor. What
constitutes legally sufficient notice varies from state to state.65 How-
ever, in Nebraska, legally sufficient notice requires, at a minimum,
written notice.66 Furthermore, the written notice must give the
debtor three business days in which to protect his interests in the
collateral.

67

One of the policies underlying the absolute bar approach is the
advantage gained by having a rule of law that requires minimal litiga-
tion. Therefore, the rule is harsh by design. The Nebraska Supreme
Court reasons that the rule is very inflexible, and, if it is rigidly ap-
plied, in time the secured party will learn of the requirements im-
posed by law. Further, the secured party, who must rigidly conform
to the requirements of the law, is in a better position to understand
and comply with the law. The problem with this reasoning is that
courts have substantially amended the statute through judicial inter-
pretation. For example, Nebraska courts have imposed a three busi-
ness day notice requirement, notwithstanding the silence of section 9-
504(3) on this point. In addition, Nebraska has added other require-
ments relating to the notice required for guarantors. Consequently,
the secured party who reads the statute and attempts good faith com-
pliance may find that he did not comply in a manner consistent with

64. See, e.g., Westgate State Bank v. Clark, 231 Kan. 81, -, 642 P.2d 961, 967-69
(1982) (adopting the rebuttable presumption approach); Giddens v. BoLovein Ford,
Inc., 167 Ga. App. 699, -, 307 S.E.2d 271, 272 (1983) (adopting the rebuttable presump-
tion approach).

65. Some jurisdictions require written notice while the majority of the jurisdic-
tions hold that oral notification is sufficient unless clearly mandated by statute. See
Fairchild v. Williams Feed, Inc., 169 Mont. 18, -, 544 P.2d 1216, 1219 (1976) (finding
oral notification sufficient); Bondurant v. Beard Equip. Co., 345 So. 2d 806, 808 (Fla.
Dist. Ct. App. 1977) (allowing oral notice). But see DeLay First Nat'l Bank & Trust
Co. v. Jacobson Appliance Co., 196 Neb. 398, 404-05, 243 N.W.2d 745, 749 (1976) (requir-
ing written notification); Butte State Bank v. Williamson, 215 Neb. 296, 298, 338
N.W.2d 598, 600 (1983) (stating expressly that oral notice is insufficient).

66. See DeLay First Nat'l Bank and Trust Co., 196 Neb. at 404-05, 243 N.W.2d at
749.

67. See First Nat'l Bank of Bellevue v. Rose, 197 Neb. 392, 397, 249 N.W.2d 723,
726 (1977) (holding that as a matter of law three business days is commercially reason-
able); Citizens State Bank v. Sparks, 202 Neb. 661, 663-64, 276 N.W.2d 661, 663 (1979).
Comment 5 to § 9-504 of the U.C.C. states: "'Reasonable notification' is not defined in
this Article; at a minimum it must be sent in such time that persons entitled to receive
it will have sufficient time to take appropriate steps to protect their interests by taking
part in the sale or other disposition if they so desire." U.C.C. § 9-504 comment 5.
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judicial interpretation. This discovery usually occurs during litigation
when it is too late to correct the non-compliance.

Further, the assumption upon which this rule is based is, in
many cases, incorrect. In a significant number of cases the debtor is
in a better bargaining position and often times is more sophisticated
than the creditor. This is especially the case in non-consumer goods
transactions.

Another advantage of the absolute bar rule is its ease of applica-
tion. The rule is easy to apply because it merely requires a determi-
nation of whether notice was received or whether reasonable
attempts were made by the creditor to notify the debtor of the sale.68

In Nebraska this determination is very easy to make since notice
must be written. But, in those jurisdictions that allow oral or con-
structive notice, the process may become slightly more complex.
Nevertheless, once the initial determination of notice has been made,
the court need only apply the rule. If the notice requirements were
met, the secured party may then seek a deficiency. If not, the se-
cured party is precluded from seeking that remedy.

By having a rule that is easily applied in any situation, the court
sacrifices the equities of each case for predictability and efficiency in
adjudication. However, the holding in Van Andel, which recognized
a waiver or estoppel of the notice requirement, will further cloud the
application of section 9-504(3), and will thereby remove the certainty
that was once present in Nebraska's law of secured transactions. The
underlying policies of the absolute bar approach will no longer be
achieved, and the courts will again be faced with increased litigation
in an attempt to clarify the parameters of the new rule. The court
could have better resolved this issue by adopting the more flexible
rebuttable presumption approach to section 9-504(3)'s notice provi-
sion, or alternatively, the set-off approach.

Further, there are some very persuasive legal and equitable ar-
guments that illustrate why the denial of a deficiency judgment for a
creditor's non-compliance with section 9-504(3) is contrary to the ex-
press language of the Uniform Commercial Code. Many commenta-
tors have argued that denying a creditor the right to a deficiency
judgment is inconsistent with, and not permissible under, part five of
article nine.6 9 "[Slince 9-507 is a comprehensive codification of a

68. Notice need not actually be received; section 9-504(3) only requires reasonable

attempts to notify the debtor. See Hudspeth Motors, Inc. v. Wilkinson, 238 Ark. 410,
-, 382 S.W.2d 191, 192 (1964); James Talcott, Inc. v. Reynolds, 165 Mont. 404, -, 529
P.2d 352, 355 (1974); Comment, Notice of Sale of Collateral Under 9-504(3) Does not Re-
quire Actual Receipt of Notice, 14 CREIGHTON L. REV. 182, 185 (1980). See also NEB.

REV. STAT. U.C.C. § 1-201 (38) (Reissue 1980) (defining "send").
69. See R. HENSON, SECURED TRANSACTIONS § 10-6, at 359-60 (2d ed. 1979); Minetz,
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debtor's remedies and since that section is silent as to the denial of a
deficiency judgment, such a denial is not a permissible remedy. '70

Furthermore, section 9-507 is an adequate remedy to make the debtor
whole if the debtor has suffered damage as a result of the secured
party's non-compliance. In addition, the recovery of a deficiency is
expressly provided for in sections 9-502(2) and 9-504(2).71 Finally, the
recovery of a deficiency is consistent with section 9-507(i) in that it
allows a remedy for the debtor without penalizing the secured party.

These arguments are bolstered by section 9-201, which states that
the creditor has all the rights that his agreement with the debtor
gives him unless the Code specifically provides otherwise. 72 Because
the standard security agreement will almost certainly make refer-
ence to the debtor's liability for any deficiency in the event of default
and sale of the collateral, section 9-201 seems to give the secured
party the right to a deficiency.

Additionally, section 9-504 makes explicit reference to the
debtor's liability for any deficiencies. Recognizing this fact, in Associ-
ates Capital Services Corp. v. Riccardi,73 the Supreme Court of
Rhode Island stated:

This antideficiency rationale is difficult to support in
light of [section 9-504(2)] and its unequivocal statement that
"[i]f the security interest secures an indebtedness, the se-
cured party must account to the debtor for any surplus, and,

May a "Wrongdoer" Recover a Deficiency Judgment or is Section 9-507(1) a Debtor's
Exclusive Remedy?, 6 U.C.C. L.J. 344, 361-63 (1974); Note, A Creditor's Right to a Defi-
ciency Judgment under Article 9 of the Uniform Commercial Code: Effect of Lack of
Notice, 42 BROOKLYN L. REV. 56, 77-79 (1975); Note, Randolph v. Franklin Investment
Co.: Forfeiture of Deficiency Judgment for Failure to Give Reasonable Notice of Re-
sale Under the Default Provisions of the UC.C., 29 CATH. U.L. REV. 1013, 1023-31
(1980). But see 2 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 44.9.4, at
1264 (1965); Note, Denial of Deficiency: A Problem of Reasonable Notice Under UCC
§ 9-504(3), 34 OHIO ST. L.J. 657, 668-69 (1973).

70. WHITE AND SUMMERS, supra note 5, at § 26-15.
71. Section 9-502(2) provides in relevant part: "If the security agreement secures

an indebtedness, the secured party must account to the debtor for any surplus, and un-
less otherwise agreed, the debtor is liable for any deficiency." NEB. REV. STAT. U.C.C.
§ 9-502(2) (Reissue 1980). Section 9-504(2) provides in relevant part: "If the security
interest secured an indebtedness, the secured party must account to the debtor for any
surplus, and, unless otherwise agreed, the debtor is liable for any deficiency. Id. § 9-
504(2).

72. The text of § 9-201 provides:
Except as otherwise provided by this act a security agreement is effective

according to its terms between the parties, against purchasers of the collateral
and against creditors.. Nothing in this article validates any charge or practice
illegal under any statute or regulation thereunder governing usury, small
loans, retail installment sales, or the like, or extends the application of any
such statute or regulation to any transaction not otherwise subject thereto.

Id. § 9-201.
73. 122 R.I. 434, 408 A.2d 930 (1979).
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unless otherwise agreed, the debtor is liable for any
deficiency.

Furthermore, adoption of the antideficiency rule ap-
pears antithetical to the Code's pervasive spirit of fairness.
In particular, the absolute-bar rule seemingly flies in the
face of the Code's directive in Article One that [neither con-
sequential or special nor penal damages may be had]. 74

The U.C.C. makes it very clear in section 1-106 that no penal
damages may be had under the Code.75 Denying the secured party a
deficiency judgment for failing to give the section 9-504(3) notice
when the debtor had actual, notice of an impending sale or, alterna-
tively, suffered no damage, is tantamount to a penalty. Ignoring tfis
clear and unambiguous policy against such penalties, some courts and
commentators have endorsed the absolute bar rule because of the
penalties it imposes for creditor misbehavior. 76

The Illinois Supreme Court was faced with a split of authority in
the state appellate courts on the effect of failure to give notice. In
First Galesburg National Bank and Trust Co. v. Joannides,77 the
court stated: "The absolute-bar rule, by barring a deficiency action
regardless of whether the debtor has suffered damage from the lack
of notice, provides a windfall for the debtor and arbitrarily penalizes
the creditor. s7 8 This case illustrates a recurring problem with the ab-
solute bar rule. Debtors who did not receive notice plead it as an af-
firmative defense although they may have had actual notice or,
alternatively, suffered no damage. Thus, technical application of the
rule violates traditional concepts of fairness and equity. 79

The debtor's response to the charge that a denial of a deficiency
judgment to a misbehaving creditor is against the underlying policies
of the U.C.C. is threefold. First, the debtor can look to case law
under the Uniform Conditional Sales Act 80 in which a provision simi-

74. Id. at -, 408 A.2d at 933.
75. See supra note 18 and accompanying text.
76. See, e.g., First City Bank-Farmers Branch, Tex. v. Guex, 677 S.W.2d 25, 29

(Tex. 1984) (stating that "[o]bviously the drafters of the Uniform Commercial Code in-
tended to provide compensation for actual losses incurred when the secured party ac-
ted contrary to statute, or to penalize the secured party"); Note, Denial of Deficiency:
A Problem of Reasonable Notice Under UCC § 9-504(3), 34 OHIO ST. L.J. 657, 668-669
(1973) (endorsing the use of the absolute bar rule: "[b]ecause it is a punitive measure
[which] has a deterrent effect upon secured parties."). Most jurisdictions that follow
the absolute bar rule downplay its punitive effect.

77. 103 Ill. 2d 294, 469 N.E.2d 180 (1984).
78. Id. at 296-97, 469 N.E.2d at 182-83.
79. Id. In the Van Andel case the record showed that the debtors had no interest

in attending the sale or in purchasing any of the collateral.
80. Section 22 of the Uniform Conditional Sales Act provided: "If the proceeds of

the resale are not sufficient to defray the expenses thereof . . . and the balance due
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lar to section 9-504(3) was interpreted by the courts to deny a defi-
ciency to a misbehaving creditor.8 1  In Wilmington Trust Co. v.
Conner,8 2 the court stated:

Under the predecessor to the Code, the Uniform Conditional
Sales Act, the format of which was similar to that of the
Code, strict compliance with the notice provisions was
viewed in Delaware as a condition precedent to the collec-
tion of a deficiency judgment. This was also the majority
rule elsewhere under the Uniform Conditional Sales Act.8 3

Moreover, it is argued that the U.C.C. applies the same principles to a
misbehaving creditor as would the Uniform Conditional Sales Act,
thus lending support to the theory that the U.C.C. also requires strict
compliance with the notice provisions as a condition precedent to col-
lecting a deficiency judgment.8 4

Additionally, in determining that section 9-507(1) is not the
debtor's exclusive remedy, the Wilmington court noted that the Uni-
form Conditional Sales Act also contained a provision strikingly simi-
lar.85 Section 925 of the Conditional Sales Act was not considered to
be the debtor's exclusive remedy under that Act. Thus, the court
stated: "[W]e are unable to find any evidence that its counterpart in
the Uniform Commercial Code was intended to be construed differ-
ently."8 6 The court also concluded that the failure of the drafters of

upon the purchase price, the seller may recover the deficiency from the buyer, or from
anyone who has succeeded to the obligations of the buyer." UNIFORM CONDITIONAL
SALES ACT § 22 (1922). Section 25 of that act further provided: "If the seller fails to
comply with the [resale] provisions [of the Act] . . . the buyer may recover from the
seller his actual damages, if any, and in no event less than one-fourth of the sum of all
payments which have been made under the contract, with interest." UNIFORM CONDI-
TIONAL SALES ACT § 25 (1922). This latter provision is strikingly similar to U.C.C. § 9-
507(1).

81. See, e.g., United Sec. Corp. v. Tomlin, 57 Del. 219, -, 198 A.2d 179, 180 (Del.
Super. Ct. 1964) (action against conditional buyer of an automobile for recovery of bal-
ance due on the contract after the automobile had been repossessed and sold).

82. 415 A.2d 773 (Del. 1980) (citations omitted).
83. Id. at 777 (citations omitted).
84. See WHITE AND SUMMERS, supra note 5, at § 26-15. Section 1-103 of the Ne-

braska Revised Statutes expressly incorporates equitable principles into the Uniform
Commercial Code. Section 1-103 provides: "Unless displaced by the particular provi-
sions of this act, the principles of law and equity, including the law merchant and the
law relative to capacity to contract, principle [sic] and agent, estoppel, fraud, misrepre-
sentation, duress, coercion, mistake, bankruptcy, or other validating or invalidating
cause shall supplement its provisions." NEB. REV. STAT. U.C.C. § 1-103 (Reissue 1980).

85. Wilmington Trust Co., 415 A.2d at 779. Section 925 of the Uniform Condi-
tional Sales Act provided: "If the seller fails to comply with the provisions of ... this
title after retaking the goods, the buyer may recover from the seller his actual dam-
ages, if any, and in no event less than one-fourth of the sum of all payments which
have been made under the contract, with interest." UNIFORM CONDITIONAL SALES ACT
§ 925 (1922).

86. Wilmington Trust Co., 415 A.2d at 779.
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the U.C.C. to expressly change the prevailing rule is further persua-
sive evidence for the position that section 9-507(1) is not the debtor's
only remedy.

8 7

Second, the debtor argues that the Code's silence on this issue in
the face of this prior case law leaves a court free to reach a similar
result under section 9-504(3). One of the first cases to reach such a
result was Skeels v. Universal C.I.T Credit Corp.8 8 The Skeels court

stated:

It seems to this Court, however, that to permit recovery by
the security holder of a loss in disposing of collateral when
no notice has been given, permits a continuation of the evil
which the Commercial Code sought to correct .... In my
view, it must be held that a security holder who sells with-
out notice may not look to the debtor for any loss. 89

Finally, the debtor argues that the secured party's non-compli-
ance with section 9-504(3) harmed the debtor by denying him the op-
portunity to redeem the collateral or attend the sale. Some
jurisdictions hold that this balancing of interests supports the denial
of any deficiency. Some courts even hold that section 9-504(3) re-
quires both the notice and the commercially reasonable requirement
as conditions precedent to the recovery of a deficiency. 90

In spite of these arguments supporting the absolute bar ap-
proach, it is followed in only a minority of the jurisdictions that have
decided the issue. Further, this number is decreasing as courts
reevaluate the rule and its justifications.

The reasoning provided by most courts that adhere to the abso-
lute bar rule is seldom based on legal principles and is more ofteh
than not merely an assertion by the court that it continues to hold
that notice is a condition precedent to the recovery of a deficiency.
"In denying deficiencies several courts have demonstrated what cred-
itors must regard as treacherous ingenuity. Some of these courts
merely assert that a misbehaving creditor should not, and therefore
does not, have the right to a deficiency; others have constructed elab-

87. Id.
88. 222 F. Supp. 696 (W.D. Pa. 1963), modijied on other grounds, 335 F.2d 846 (3d

Cir. 1964).
89. Id. at 702. See also supra note 15 (listing of jurisdictions that have adopted the

absolute bar rule).
90. See, e.g., Wilmington Trust Co., 415 A.2d at 780-81 (secured creditor brought

action against debtor to recover deficiency judgment in automobile repossession ac-
tion); Maryland Nat'l Bank v. Wathen, 288 Md. 119, -, 414 A.2d 1261, 1262 (1980) (se-
cured creditor sought deficiency judgment, but failed to adhere to notice
requirements); Chittenden Trust Co. v. Maryanski, 138 Vt. 240, -, 415 A.2d 206, 210
(1980) (secured creditor failed to prove reasonable notice and a commercially reason-
able disposition of restaurant equipment collateral).
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orate, if somewhat fictional, justifications for denial." 91

However, some courts have approached the absolute bar rule
with caution, recognizing that the denial of a deficiency is equivalent
to the forfeiture of a private contractual right. The Massachusetts
court in Poti Holding Co. v. Piggot,92 in deciding whether or not a
commercially unreasonable sale under section 9-504(3) should result
in denial of a deficiency judgment, stated that "we are unwilling to
assume that the Legislature intended to effect such a forfeiture of
private contractual rights. ' 93 Thus, the language of the Code forbid-
ding penal damages, coupled with the section 9-507 remedial provi-
sion, are compelling reasons for the abrogation of the absolute bar
rule.

2. The Set-Off Approach (UCC. section 9-507)

The second approach to dealing with failure to comply with the
section 9-504(3) notice requirement is the set-off or the section 9-
507(1) approach.9 4 The set-off approach holds that the debtor's reme-
dies for the secured party's failure to comply with the notice require-
ment are found in section 9-507 of the Uniform Commerical Code.
Section 9-507(1) states in relevant part that the debtor may "recover
from the secured party any loss caused by a failure to comply with
the provisions of this part."95

The set-off approach allows the debtor to counterclaim against
the creditor for damages that the debtor may have sustained as a re-
sult of the creditor's failure to give proper notice or any other viola-
tion of the creditor's statutory duties. The remedy afforded under
this approach is a set-off of the resulting damages. 96

91. WHITE AND SUMMERS, supra note 5, at § 26-15. See, e.g., Moody v. Nides Fin.
Co., 115 Ga. App. 859, -, 156 S.E.2d 310, 311 (1967) (holding that repossessing the col-
lateral amounted to an accord and satisfaction).

92. 15 Mass. App. 275, 444 N.E.2d i311 (1983).
93. Id. at 278, 444 N.E.2d at 1314.
94. See supra note 14 and accompanying text (listing of the jurisdictions that so

hold). This approach is followed in a minority of the jurisdictions that have decided
the issue.

95. NEB. REV. STAT. U.C.C. § 9-507(1) (Reissue 1980). See also supra note 19 (pro-
viding the full text of § 9-507(1)). Section 9-507(1) also provides minimum damages if
the collateral is consumer goods. A discussion of this part of 9-507 is outside of the
scope of this Article. Generally, section 9-507(1) provides two modes of relief when the
secured party fails to comply with part five of article nine: "First, the section autho-
rizes the courts to exercise control over dispositions which would be commercially un-
reasonable. Secondly, the section specifies that the secured party is liable for any loss
caused by his non-compliance with the provisions of Part Five, Article Nine." WHITE
AND SUMMERS, supra note 5, at § 26-14 (emphasis added).

96. See, e.g., Savings Bank of New Britain v. Booze, 34 Conn. Supp. 632, -, 382
A.2d 226, 228 (1977) (holding that resale of debtor's automobile was not conducted in a
commercially reasonable manner since secured party did not send "reasonable notifica-
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The set-off approach has, however, been heavily criticized for
placing upon the debtor the burden of proving that failure to give
proper notice has caused actual damage.97 As between the two par-
ties, the creditor is the most blameworthy for failing to comply with
section 9-504(3) and therefore should bear this burden of proof. In
Associates Capital Services v. Riccardi,98 the Supreme Court of
Rhode Island carefully considered the three rules in dealing with
creditor misbehavior. When discussing the, set-off approach, the
court stated: "We are displeased with the recoupment approach [sec-
tion 9-507(1)] because it places the burden, of proving loss upon the
debtor rather than on the creditor, thereby contravening the usual
rule that the misbehaving party should sustain the burden of
proof."9 9

The set-off approach is followed in only a minority of jurisdic-
tions. The third and most popular approach is the rebuttable pre-
sumption approach. This rule is similar to the set-off approach;
however, the debtor gets the benefit of the presumption, thus allevi-
ating the shortcomings of the set-off approach.

3. The Rebuttable Presumption Approach

A majority of jurisdictions follow the rebuttable presumption ap-
proach.1 00 This approach holds that when a creditor fails to comply
with section 9-504(3), there is a rebuttable presumption that the
value of the property sold by the creditor equals the amount due on
the underlying note. In order to receive a deficiency judgment from
the debtor, the creditor must rebut this presumption and establish
that there is a remaining deficiency.10 1 A showing of commercial rea-

tion" of the sale). The measure of damages incurred by a debtor would ordinarily be
the difference between the amount that was obtained at resale and the amount that
would have been obtained had the sale been conducted in a commercially reasonable
manner. Id.

97. See, e.g., Riccardi, 122 R.I. at -, 408 A.2d at 933 (criticizing placing burden of
proof on the wrong party).

98. 122 R.I. 434, 408 A.2d 930 (1979).
99. Id. at 439, 408 A.2d at 933.

100. See supra note 15 and accompanying text (listing of the jurisdictions that fol-
low the rebuttable presumption approach).

101. See, e.g., Kobuk Engineering & Contracting Servs., Inc. v. Superior Tank &
Construction Co-Alaska, Inc., 568 P.2d 1007, 1013-14 (Alaska 1977). The court stated:

In order to overcome that presumption, the secured party has the burden of
either (1) obtaining a fair and reasonable appraisal at or near the time of re-
possession, or (2) producing convincing evidence of the value of the collateral.
In order to meet the latter burden, the secured creditor is required to bring
forward proof of the condition of the collateral and the usual price of items of
like condition.

Id. Most courts have not outlined the important factors in determining if this pre-
sumption has been rebutted. However, the Alaska Supreme Court has stated that this
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sonableness in every aspect of the sale is generally required in order
to rebut this presumption. The creditor may only receive a defi-
ciency judgment if he establishes that the sale was commercially rea-
sonable and the proceeds from the sale failed to satisfy the remaining
debt.

The rationale behind placing the presumption on the secured
party was explained in the dissent in Hoch v. Ellis:10 2

First, the creditor is the guilty party who has violated the re-
quirements of section 504(3) and should therefore justly bear
the burden of proving the value of the collateral and his re-
sulting right to a deficiency judgment. Second, the creditor
as the possessor and seller of the collateral, has better access
to the evidence of the true value of the collateral. 10 3

In Riccardi, the court held that "[b]efore recovery can be af-
forded to a secured creditor who failed to dispose of collateral in a
commercially reasonable manner, 'the secured party must 1) estab-
lish the fair market value of the collateral and, thereby, 2) rebut the
presumption that the value of the collateral equalled the indebted-
ness secured.' "104

The courts are not in agreement as to the level of proof needed
to rebut the presumption. However, it appears that a majority of the
jurisdictions require a fair preponderance of the evidence. In Hoch v.
Ellis,10 5 the dissent, arguing that this is the appropriate burden of
proof, stated: "Of the twenty-three states which currently have cases
holding for the rebuttable presumption, none require 'clear and con-
vincing' evidence to rebut it. On the contrary, 'the secured party can
still recover a deficiency if he can prove by a fair preponderance of
the evidence that the reasonable value of the collateral was less than

presumption can be effectively rebutted by "clear and convincing evidence." United
Bank Alaska v. Dischner, 685 P.2d 90, 93 (Alaska 1984). Id.

102. 627 P.2d 1060 (Alaska 1981).
103. Id. at 1070.
104. Riccardi, 122 R.I. at 441, 408 A.2d at 934 (quoting United States v. Willis, 593

F.2d 247, 260 (6th Cir. 1979)). Many cases speak in terms of commercial reasonableness
when referring to the notice requirement. See, e.g., Booze, 34 Conn. Supp. at -, 382
A.2d at 227-28. However, some jurisdictions treat failure to give notice differently
from conducting a commercially unreasonable sale. Compare Cornett v. White Motor
Corp., 190 Neb. 496, 501, 209 N.W.2d 341, 344 (1973) (holding that the effect of a com-
mercially unreasonable sale is to alter the measure of the deficiency such that the fair
and reasonable value of the collateral at the time of sale is offset against the balance
due under the security agreement) with Havelock Bank of Lincoln v. McArthur, 220
Neb. 364, 368, 370 N.W.2d 116, 118-19 (1985) (holding that failure to give notice re-
quired by section 9-504(3) is an absolute bar to recovery of a deficiency judgment). See
generally Annot., What is "commercially reasonable" Disposition of Collateral Re-
quired by UCC § 9-504(3), 7 A.L.R. 4TH 308 (1981).

105. 627 P.2d 1060 (Alaska 1981).
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the outstanding debt.' "106

The rebuttable presumption approach, in comparison to the al-
ternatives, protects the secured party's right to a deficiency judgment
while also protecting the interests of the debtor by assuring that the
collateral was sold in a commercially reasonable manner. It may also
be significant to note that since the trend towards re-evaluating the
absolute bar rule, more courts are looking at the competing rules and
consequently some courts have changed or modified these competing
rules. Some courts are adopting a "hybrid" approach.10 7 Such an ap-
proach was adopted recently in Illinois. The state supreme court
held:

If a creditor fails to give notice, the presumption is raised
that the value of the collateral is equal to the indebtedness.
If the creditor rebuts this presumption and shows, too, that
the sale was commercially reasonable, he may maintain an
action against the debtor or, of course, the guarantor, for any
deficiency. "Any loss" suffered by the debtor as a conse-
quence of the failure to give notice is recoverable under sec-
tion 9-507 and may be set off against the deficiency. Thus, a
failure to give notice places the burden on the creditor to
show the propriety of the sale and makes him liable under
section 9-507 for injury to the debtor which results from his
omission. This provides an adequate deterrent to an im-
proper sale on the part of the creditor.10 8

In effect, the court is combining the set-off and rebuttable pre-
sumption approaches. The potential danger of such an approach was
alluded to in Riccardi, where the court stated:

Our analysis of the issue presented . . . further reveals
that some jurisdictions appear to articulate a rebuttable-pre-
sumption rule in combination with the recoupment or offset
provisions of section 9-507(1).... To us, these precedents ap-
pear to chart a dangerous course because of the possible con-
fusion that may result when determining which standard
applies. 0 9

Applying such an approach would ultimately lead to a great deal
of confusion. One can imagine a scenario in which a debtor does not
receive notice of a sale of collateral and consequently in a deficiency
judgment action is given the benefit of a presumption that the value
of the collateral was equivalent to the amount of the debt, or, in
other words, the sale price of the collateral was less than its actual

106. Id. at 1070.
107. See Associates Fin. Servs. Co. v. DiMarco, 383 A.2d 296, 302 (Del. Super. Ct.

1978); Hodges v. Norton, 29 N.C. App. 193, -, 223 S.E.2d 848, 851 (1976).
108. Joannides, 103 Ill. 2d at 298, 469 N.E.2d at 183.
109. Riccardi, 122 R.I. at 440, 408 A.2d at 934.
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value. Then, the same debtor, seeking a set-off for damages or an af-
firmative recovery, argues that the actual value of the collateral ex-
ceeded the sale price and the amount of the underlying debt. The
confusion inherent in such a hybrid approach is obvious. Thus, it is
inconsistent to allocate a burden of proof to the debtor where a pre-
sumption already exists.

The next portion of this Article addresses some significant Ne-
braska decisions that have shaped the section 9-504(3) notice
provision.

B. NEBRASKA CASE LAW

The Nebraska Supreme Court first interpreted section 9-504(3)
in Crowder v. Allied Investment Co.110 In Crowder, the court ap-
peared to adopt the set-off or the section 9-507(1) approach to dealing
with the secured party's failure to give the debtor notice of sale of
repossessed collateral. The court stated: "Section 9-504, U.C.C., pro-
vides that after default, a secured party may dispose of collateral at
public or private sale after reasonable notification to the debtor.
Since there was no notice given in this case, the plaintiffs could re-
cover any loss caused by the failure of the secured party to comply
with the statute." ' This language would seem to embrace the set-
off approach, but the court has not referred to the Crowder case
since. Further, the court has not applied this type of reasoning in
any subsequent cases. Therefore, it would appear that Crowder is
merely an aberration from the current thought of the court.

Since the Crowder decision, the Nebraska Supreme Court has
often interpreted section 9-504(3). Traditionally, the court's interpre-
tation of this provision has been very harsh to the interests of the se-
cured party, and thus, the absolute bar rule is especially punitive to
the creditor. Following are several cases that have imposed burdens
of one form or another upon the secured party and have espoused a
general policy which favors debtors.

DeLay First National Bank & Trust Co. v. Jacobson Appliance
Co.112 involved several sales of secured collateral, some of which
were properly noticed while others were not. Rather than deny a de-
ficiency judgment for those sales in which notice was not given and
allow the secured party to seek a deficiency judgment for those sales
of collateral in which the requirements of section 9-504(3) were
strictly followed, the court held that the secured party was barred

110. 190 Neb. 487, 209 N.W.2d 141 (1973).
111. Id. at 490, 209 N.W.2d at 143 (citing NEB. REV. STAT. U.C.C. § 9-507).
112. 196 Neb. 398, 243 N.W.2d 745 (1976).
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from seeking a deficiency for all of the dispositions of collateral. The
court held:

The right to a deficiency judgment depends on compliance
with the statutory requirements. We now hold that if a
creditor wishes a deficiency judgment he must comply with
the law in each transaction. While this rule may seem
harsh, we are persuaded by the fact that the burden is on
the secured creditor to comply with the law.113

The court rationalized the rule based upon judicial convenience, stat-
ing: "To adopt any other rule would place upon the court the some-
times impossible and time-consuming task of attempting to
determine the amount of recoverable deficiency as well as the
amount of unrecoverable deficiency.' 14

This holding seems to be in direct contravention to the Code's
pervasive sense of fairness and reasonableness. The rule in Jacobson
Appliance is punitive to the secured party, while providing a means
for the debtor to achieve a potentially substantial windfall.

Technical non-compliance with the notice provision can, there-
fore, potentially lead to very harsh results. The dissent in Jacobson
Appliance provides a good example of such a result:

Assume, for example, that if there -were a hundred large
items to be sold and it was best that they be sold in a series
of public sales, say in ten lots, and notice is given of the ten
sales and all sales are commercially reasonable, however, it
is then discovered that a few insignificant items are over-
looked and these are sold at private sale without notice, but
in a commercially reasonable manner and full value is ob-
tained. Under the proposed rule which this case promul-
gates, the creditor is denied his right to a deficiency even
though the debtor has not been harmed.115

In this same case, the court held that "reasonable notice" under
section 9-504(3) required a minimum of three business days to allow
the debtor sufficient time to protect his interests. This judicial action
was strongly criticized by Justice Clinton in his dissent where he
stated: "We [the court] have no authority to amend the statute. '116

Similarly, in First National Bank and Trust Co. of Fremont v.
Hughes,1 17 the court imposed greater burdens upon the secured party
by requiring notice to the guarantors of the underlying notes.1 18 The

113. DeLay, 196 Neb. at 409, 243 N.W.2d at 751 (emphasis added) (citing Bank of
Gering v. Glover, 192 Neb. 575, 223 N.W.2d 56 (1974)).

114. Id. at 408, 243 N.W.2d at 751.
115. Id. at 412, 243 N.W.2d at 753 (McCown, J., dissenting).
116. Id. at 414, 243 N.W.2d at 754 (Clinton, .J., dissenting).
117. 214 Neb. 42, 332 N.W.2d 674 (1983).
118. Id. at 46, 332 N.W.2d at 677.
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facts in the Hughes case involved notice given by the secured party
which was addressed to Mr. Hughes as president of the corporate
debtor and which notified him of an upcoming sale.1 19 The notice
contained all of the required information in addition to the following:
"Local, State and Federal laws permitting, you will be held liable for
any deficiency declared owing after disposal of this collateral. ' 120

The secured party then sought a deficiency against Mr. Hughes per-
sonally as guarantor of the secured debt.

The court declared that a guarantor is a "debtor" under the defi-
nition of section 9-105(1)(d). 12 1 It stated that the notice failed be-
cause it did not make reference to the guaranty and therefore failed
"to apprise either Mr. or Mrs. Hughes that a personal deficiency
judgment might be sought against any one of them in his or her ca-
pacity as guarantor of the corporation's debt."'1 22 The court also
noted that because Mr. Hughes was guarantor as well as president,
the notice was ambiguous and that such ambiguities should, as in in-
surance contracts, 123 be construed against the drafter, in this case the
secured party.124 Essentially, the court read section 9-504(3) to re-
quire that a notice make specific reference to the liability of any
guarantors for any deficiency.

One author reviewed this case, stating:

In a remarkable move, a slim majority of the Nebraska
Supreme Court held that the notice was deficient in not
making it crystal-clear that Hughes could be personally lia-

119. Id. at 44, 332 N.W.2d at 676.
120. Id. at 45, 332 N.W.2d at 676.
121. Id. at 46, 332 N.W.2d at 677. NEB. REV. STAT. U.C.C. § 9-105(1)(d) (Reissue

1980) (defining a debtor as one "who owes payment or other performance of the obli-
gation secured"). See generally Annot., Construction of Term "debtor" as Used in UCC
§ 9-504(3), Requiring Secured Party to Give Notice to Debtor of Sale of Collateral Se-
curing Obligation, 5 A.L.R. 4TH 1291 (1981) (defining term "debtor" to include accom-
modation parties and guarantors); Sachs & Belgrad, Liability of the Guarantor of
Secured Indebtedness After Default and Repossession Under the Uniform Commercial
Code. A Walk on the Wild Side by the Secured Creditor, 5 U. BALT. L. REV. 153 (1976)
(deeming a guarantor a "debtor" within the meaning of § 9-504(3), and thus, entitling
him to notice of the intended disposition of the repossessed collateral).

122. Hughes, 214 Neb. at 46, 332 N.W.2d at 677.
123. Id. (citing Niemeyer v. Estate of Tichota, 191 Neb. 484, 488, 215 N.W.2d 885,

887 (1974)).
124. See id. at 46-47 332 N.W.2d at 677. See also Deutsche Credit Corp. v. Hi-Bo

Farms, Inc., 224 Neb. 463, 469, 398 N.W.2d 693, 697 (1987) (stating: "Since the notices
are ambiguous as a matter of law and since as a matter of law the ambiguity must be
resolved against plaintiff and in favor of the guarantors, the situation is as if no notice
whatsoever had been sent to them."). The result may differ in those jurisdictions
which hold that constructive or actual notice is sufficient to meet the requirements of
§ 9-504(3) because then the secured party may argue that although the notice was am-
biguous, the guarantor had actual notice of the sale.

[Vol. 21



SECURED TRANSACTIONS

ble for the deficiency. Thus, the deficiency claim was disal-
lowed against the guarantor.

It seems that the court penalized the bank for including
in its notice of sale a warning of potential liability for a defi-
ciency. But even assuming that the letter was ambiguous,
the court never mentioned that no judicial decision has ever
imposed a requirement under section 9-504(3) that the notice
of sale include a deficiency warning. It seems that the court
was improperly amending the UCC in the name of guarantor
protection.

125

Will the court also require that the notice contain information
regarding the debtor's right to redemption or the remedies available
to the debtor under article nine? Clearly, such requirements are not
imposed by the statute. Nevertheless, many have suggested the in-
clusion of such information.126

In Chadron Energy Corp. v. First Nat'l Bank,127 the Nebraska
Supreme Court allowed a debtor to sue for damages for any surplus
which the debtor does not realize by reason of the secured party's
failure to dispose of the collateral in a commercially reasonable
manner.

This holding, however, may compound the punitive effects of the
absolute bar rule. For example, assume that a sale is conducted in a
commercially unreasonable manner and the proceeds from the sale
do not retire the amount owing on the underlying obligation, thus re-
sulting in a deficiency. Applying Nebraska law, the secured party is
denied a deficiency judgment. And then to add insult to injury, the
debtor may be able to sue the secured party seeking an affirmative
recovery by alleging that had the sale been conducted in a commer-
cially reasonable manner the amount realized at the sale may have
produced a surplus.

125. B. CLARK, THE LAW OF SECURED TRANSACTIONS UNDER THE UNIFORM COM-
MERCIAL CODE 4.8(7)(e) (1986 Cum. Supp. No. 2). Justice Boslaugh, responding to
the majority decision in Deutsche Credit Corp., stated that "saying that a guarantor is
entitled to notice as a debtor provides no justification for requiring that the guarantor
be notified with more specific information than the primary obligor." Id. at 470, 398
N.W.2d at 698. See also Reeves v. Habersham Bank, 254 Ga. 615, 331 S.E.2d 589 (1985).

126. But see Addessi v. Wilmington Trust Co., 530 A.2d 1128 (Del. 1987) (unre-
ported decision) (WESTLAW, Allstates database) (holding that a notice is not defective
for failing to inform debtor of his redemption rights); Motor Contract Company of At-
lanta v. Sawyer, 123 Ga. App. 207, 180 S.E.2d 282 (1971).

127. 221 Neb. 590, 599, 379 N.W.2d 742, 748 (1986) (stating: "Even though the sale
may produce a surplus, if in fact a sale in a commercially reasonable manner would
have produced a larger surplus, the failure of the debtor [sic] to sell the security in a
commercially reasonable manner has caused the debtor damages which the debtor has
a right to recover in a proper action.").
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The language in Deutsche Credit Corp. v. Hi-Bo Farms, Inc.128
stating that any ambiguities in a notice are to be construed against
the drafter is especially alarming, and thus a creditor must be careful
when drafting the notice so that there are no statements which may
mislead the debtor. As a result of this decision creditors are apt to
provide less information to the debtor out of fear of misleading the
debtor which may result in losing the right to a deficiency. For ex-
ample, misstatement of the debtor's redemption rights129 or the
amount required to redeem the collateral have been held to be mis-
leading.' 30 The purposes of the notice are to give the debtor an op-
portunity to redeem, an opportunity to seek out buyers for the
collateral and to allow the debtor to oversee every aspect of the dis-
position.' 31 Therefore, any statement' that may mislead the debtor
and thus undermine the purposes of the notice should be carefully
avoided. Otherwise the secured party runs the risk of losing any
right to a deficiency judgment. 132

Because of the manner in which the Nebraska Supreme Court
has interpreted section 9-504(3), the absolute bar rule works more
hardship upon the interests of the secured party than does the same
rule in other jurisdictions that have not imposed such burdens upon
the secured party.

Recognizing the impact of the court's decisions in this area Jus-
tice Boslaugh stated:

Our decisions run contrary to [the purposes of the

128. 224 Neb. 463, 398 N.W.2d 693 (1987).
129. See, e.g., Addessi v. Wilmington Trust Co., 530 A.2d 1128 (Del. 1987) (unre-

ported decision) (WESTLAW, Allstates data base) (misrepresenting time for redemption
makes notice invalid).

130. See, e.g., id.; Wilmington Trust Co. v. Conner, 415 A.2d 773 (Del. 1980) (finding
overstated redemption price); Cessna Finance Corp. v. Design Engineering & Const.
Intern., 176 Ga. App. 206, 335 S.E.2d 625 (1985) (finding understated redemption price).
But see First National Bank of Maryland v. DiDomenico, 487 A.2d 646 (Md. 1985).

131. Addessi v. Wilmington Trust Co., 530 A.2d 1128 (Del. 1987).
132. Wilmington Trust Co. v. Conner, 495 A.2d at 776 (holding any aspect of the

notice contrary to these purposes necessarily prevents it from being reasonable notifi-
cation). Other misleading statements contained in a notice might concern whether the
sale is private or public. Many courts have held that sending a private sale notice and
then conducting a public sale and vice versa invalidates the notice. See, e.g., Hayes v.
Ring Power Corp., 431 So. 2d 226, 228 (Fla. Dist. Ct. App. 1983). If there are joint debt-
ors, for example husband and wife, a separate notice should be sent to each to assure
that both debtors are properly noticed. See, e.g., Central Bank & Trust Co. v. Metcalfe,
663 S.W.2d 957 (Ky. Ct. App. 1984); Huntington Nat'l Bank v. Stockwell, 10 Ohio App.
3d 30, 460 N.E.2d 303 (1983). In addition, the notice should carefully identify the collat-
eral to be sold, especially in cases where more than one piece of collateral is involved.
A notice is ineffective as to those pieces of collateral not identified in the notice. See,
e.g., Citizens State Bank v. Hewitt, 158 Ga. App. 238, 279 S.E.2d 531 (1981). If addi-
tional information not required by statute is included in the notice and misleads the
debtor the notice is defective. Thus the notice must be carefully drafted.
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U.C.C.] by creating numerous traps and pitfalls for the un-
wary creditor. The majority opinion seems to indicate that
the notice must include legal adyice to the debtor as to why
he may be liable for a deficiency. What ought to be a simple
procedure has become a highly technical matter on which
skilled legal advice is necessary to avoid disaster.133

The next section of this Article addresses the Nebraska Supreme
Court's treatment of the facts and legal principles in the Van Andel
case. Specifically, the following discussion centers around the waiver
or estoppel of the section 9-504(3) notice requirement.

C. THE NEBRASKA SUPREME COURT'S TREATMENT OF THE FACTS

AND LEGAL PRINCIPLES

At the outset it should be observed that notification of sale under
section 9-504(3) is not required if the collateral "is perishable or
threatens to decline speedily in value or is of a type customarily sold
on a recognized market."'1 34 In addition, notification of sale is not re-
quired if it has been waived. Any waiver of notice contained in the
security agreement itself is not -enforceable;135 however, the Code
does permit a written post-default waiver of notice.' 36

In the aftermath of the Van Andel decision, Nebraska has joined
a minority of jurisdictions that hold that the right to notice under

133. Deutsche Credit Corp., 224 Neb. at 471, 398 N.W.2d at 698 (Boslaugh, J.,
dissenting).

134. NEB. REV. STAT. U.C.C. § 9-504(3) (Reissue 1980). The perishable exception to
the notice requirement has not generated very much litigation probably because the
provision is fairly straightforward. However, the recognized market exception has
been heavily litigated and the courts appear to be unwilling to give this provision an
expansive reading. The most common example is the used automobile, which does ap-
pear to be regulated by a network of used car dealers and auctioners utilizing "Blue
Book" price quotations. However, the great weight of authority holds that the used
automobile is not "of a type customarily sold on a recognized market." Nelson v. Mon-
arch Inv. Plan of Henderson, Inc., 452 S.W.2d 375, 377 (Ky. 1980); see Carter v. Ryburn
Ford Sales, Inc., 248 Ark. 236, -, 451 S.W.2d 199, 202 (1970); Alliance Discount Corp. v.
Shaw, 195 Pa. Super. 601, 604, 171 A.2d 548, 550 (1961). See also Annot., Nature of Col-
lateral Which Secured Party May Sell or Otherwise Dispose of Without Giving Notice
to Defaulting Debtor Under UCC § 9-504(3), 11 A.L.R. 4TH 1060 (1982) (advising se-
cured party to give the required notice in every case unless the collateral is unmistaka-
bly perishable and that even in the exceptional cases, consideration should be given to
whether notice could be accomplished in the time necessary to make the sale).

135. See NEB. REV. STAT. U.C.C. § 9-501(3) (Reissue 1980). This section states:
To the extent that they give rights to the debtor and impose duties on the se-
cured party, the rules stated in the subsections referred to below may not be
waived or varied except as provided with respect to compulsory disposition of
collateral (subsection (3) of section 9-504 and section 9-505) and with respect
to redemption of collateral.

Id.
136. See NEB. REV. STAT. U.C.C. § 9-504(3) (Reissue 1980). This section provides

for an express waiver if after default the debtor signs a statement "renouncing or mod-
ifying his right to notification of sale." Id.
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section 9-504(3) can be implicitly waived, or the debtor may be es-
topped from asserting it as a defense. Such implicit post-default
waivers have been recognized in only a limited number of jurisdic-
tions.137 While there is a split of authority on the issue of an implicit
post-default waiver, it is clear that a pre-default waiver is not permit-
ted under the Code.138

In determining that the section 9-504(3) notice provision could be
implicitly waived by conduct amounting to a waiver or estoppel, the
court relied on Citizens State Bank v. Sparks,139 in which the court
had expressed the belief that an implicit waiver of the notice require-
ment could arise. Essentially, an argument of waiver or estoppel con-
sists of two components: 1) a legal argument establishing that such a
waiver or estoppel is proper under section 9-504(3); and 2) a factual
component that requires sufficient facts to support a finding of a
waiver or estoppel of the notice requirement.

There are several arguments that can be made in favor of an im-
plicit waiver or estoppel of the section 9-504(3) notice provision.140

The secured party may argue that the Code incorporates principles of
equity into article nine and therefore the equitable remedies of
waiver or estoppel are available under part five. Section 1-103 of the
Code explicitly incorporates equitable principles, thus bolstering this
argument. In addition, section 9-501(3) can easily be construed in a
manner that would allow application of principles of waiver or estop-
pel. Responding to the debtor's position that section 9-501(3) specifi-
cally prohibits such an implicit waiver, the secured party argues that
"the statute [section 9-501(3)] prohibits an anticipatory express
waiver but does not deny a party the right to invoke the principles of
waiver and estoppel which may apply to the subsequent transactions
of the parties.' 41

137. See, e.g., Wheeless v. Eudora Bank, 256 Ark. 639, -, 509 S.W.2d 532, 535 (1974)
(determining waiver based upon evaluation of conflicting testimony); Nelson, 452
S.W.2d at 378 (determining waiver based upon undisputed facts of the case); Commer-
cial Credit Corp. v. Wollgast, 11 Wash. App. 117, -, 521 P.2d 1191, 1195-96 (1974) (cit-
ing Nelson, 452 S.W.2d at 378); Grant County Tractor Co. v. Nuss, 6 Wash. App. 866, -,
496 P.2d 966, 969 (1972); Applestein v. National Bank of Tulsa, 358 So. 2d 106, 108 (Fla.
Dist Ct. App. 1978) (guarantor waived right to notice through disclaiming any interest
in the collateral). But see Hall v. Owen County State Bank, 175 Ind. App. 150, -, 370
N.E.2d 918, 924 (1978) (holding that in protecting the debtor's rights, the non-waiver
provision of § 9-501(3) applies both before and after default).

138. See supra note 125 and accompanying text. See also NEB. REV. STAT. U.C.C.
§ 9-501(3) (Reissue 1980) (holding pre-default waiver not permitted under the U.C.C.).

139. 202 Neb. 661, 276 N.W.2d 661 (1979).
140. See generally Annot., Loss or Modification of Right to Notification of Sale of

Repossessed Collateral Under Uniform Commercial Code § 9-504, 9 A.L.R. 4TH 552
(1981) (basing arguments upon the factual circumstances of the case).

141. Nelson, 452 S.W.2d at 378. The facts of Nelson involved a debtor that volunta-
rily transferred an automobile to the secured party and expressed that he had no fur-
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Further, section 9-501(3) provides in pertinent part: "[T]he par-
ties may by agreement determine the standards by which the fulfill-
ment of these rights and duties is to be measured if such standards
are not manifestly unreasonable.' ' 4 2 This provision has been inter-
preted by several courts to allow the parties to work out a method Qf
disposition and thereby avoid the provisions of section 9-504(3), pro-
vided the agreement is not "manifestly unreasonable." In S. M.
Flickinger Co. v. 18 Genesee Corp.,143 the court interpreted section 9-
501(3) in such a manner. In that case, after default, the secured party
and the debtor had agreed by letter to the intended disposition of the
secured collateral. The debtor defended an action for a deficiency on
the basis of failure by the secured party to give notice of sale. The
court rejected the defense stating: "Not only was it within their
power to set the standards by which their rights and duties were to
be measured ... but it was reasonable that they do so. '144

Agreements and understandings among the parties which deter-
mine how collateral is to be disposed of provide the basis for estop-
ping the debtor from claiming lack of notice as a defense in a
deficiency judgment action. Similarly, a waiver of notice may be es-
tablished through conduct, whether express or implied.

For example, in Dependable Insurance Co. v. Landers,145 the
court recognized that section 9-504(3)'s notice requirement could be
waived through conduct constituting a waiver. In the Landers case,
the debtor abandoned the property. Her attorney wrote the bank
asking for notification of the amount of any deficiency. The court
held that the issue of waiver was a question for the trier of fact and
allowed the issue to go to the jury. 146

The second part of a waiver or estoppel argument deals with
whether there are sufficient facts to support a finding of waiver or
estoppel. Although this determination is usually left for the trier of
fact, there are standards that are used to guide the trier of fact in this
determination.

The Nebraska Supreme Court relied on a previous opinion which
stated the standard to be used in determining if waiver had been es-
tablished. In State Bank v. Scoular-Bishop Grain Co.,147 the court de-

ther interest in the automobile and did not want it back under any circumstances. Id.
at 378.

142. NEB. REV. STAT. U.C.C. § 9-501(3) (Reissue 1980).
143. 71 A.D.2d 382, 423 N.Y.S.2d 73 (1979).
144. Id. at 385, 423 N.Y.S.2d at 76.
145. 421 So. 2d 175 (Fla. Dist. Ct. App. 1982).
146. Id. at 178 (citing Florida Shade Tobacco Growers, Inc. v. Jon. H. Swisher &

Son, Inc., 369 So. 2d 657, 658 (Fla. Dist. Ct. App. 1979)).
147. 217 Neb. 379, 349 N.W.2d 912 (1982).
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fined waiver in the following manner:

'Waiver' has been defined as a voluntary and intentional
relinquishment or abandonment of a known existing legal
right, advantage, benefit, claim, or privilege, which except
for such waiver the party would have enjoyed; the voluntary
abandonment or surrender, by a capable person, of a right
known by him to exist, with the intent that such right shall
be surrendered and such person forever deprived of its bene-
fits; or such conduct as warrants an inference of the relin-
quishment of such right; or the intentional doing of an act
inconsistent with claiming it. 148

The court stated that the standard of proof on this issue of
waiver is by clear and convincing evidence. 149 Scoular-Bishop in-
volved an action for conversion by the holder of a recorded security
interest against a buyer of grain. However, the discussion of waiver
is applicable to the provisions of section 9-504(3).

The determination of whether there has been a waiver or estop-
pel is decided on a case-by-case basis. The judge instructs the jury on
the legal standard and leaves the final determination for the jury.

IV. RAMIFICATIONS

Although the court did not replace the absolute bar rule, the
ramifications of City Bank & Trust v. Van Andel are far-reaching. A
secured party at least stands a chance of recovering a deficiency judg-
ment when no notice has been given if the facts evidence a waiver or
estoppel. Further, the secured party may make an argument which
could lessen the harsh consequences of the rule which requires notice
to be received for every part of a disposition of collateral. Thus, the
secured party may argue that notice is not required for every part of
a disposition of collateral where a good faith argument for a waiver
or estoppel can be maintained. The same argument may be made if
notice was oral and not written as required by Nebraska law, or if the
notice was not received three business days prior to the sale of collat-
eral. The Van Andel decision may have the practical effect of abol-
ishing Nebraska's written and three business day notice requirements
because actual notice is the basis for estoppel or waiver. These are
questions that the Van Andel decision has left unanswered. Thus,
the recognition of an implied waiver or estoppel allows the secured
party the opportunity to "make a case" for a deficiency judgment.

148. Id. at 386, 349 N.W.2d at 916 (quoting Lipe v. World Ins. Co., 142 Neb. 22, 27, 5
N.W.2d 95, 98 (1942))., See also Five Points Bank v. Scoular-Bishop Co., 217 Neb. 677,
681, 350 N.W.2d 549, 552 (1984).

149. State Bank v. Scoular-Bishop Grain Co., 217 Neb.. at 389, 349 N.W.2d at 918.
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Van Andel strikes a careful balance between the rights of the debtor
and the expectations of the creditor.

The Van Andel decision will have a very significant impact on
secured transactions in Nebraska. No longer will the creditor be
forced to bow to the onerous effects of the absolute bar rule if the
debtor's conduct can be construed as constituting a waiver or estop-
pel. This case is likely to create a great deal of litigation over the va-
rying degrees of post-default conduct of the debtor. Thus, the courts
will be faced with the arduous task of ascertaining whether conduct
rises to the level of a waiver. It may be a long time before the courts
develop guidelines that delineate conduct which constitutes waiver or
estoppel. In retrospect, the Supreme Court may wish that it had
adopted the rebuttable presumption approach from the beginning.
Adopting the rebuttable presumption approach would also have re-
sulted in judicial growing pains. However, Nebraska's law of secured
transactions would probably have had a quicker recovery if it had
chosen this course of action.

The Van Andel case may have even a broader impact on section
9-504(3) than merely recognizing an implied waiver or estoppel. As
the facts of the case have illustrated, the absolute bar rule can be
very damaging to the secured party's interests while in most cases
not causing the debtor any harm. This decision may constitute the
beginning of a move towards the total rejection of this rule in favor
of one of the competing rules. Shortly after this case was decided, a
similar case was again before the Nebraska Supreme Court.

In Allis-Chalmers Corp. v. Haumont,150 Justice Boslaugh stated
in his dissenting opinion:

In my opinion this case goes too far. What began as a
rule to insure that the debtor received full credit for the
value of the collateral seized by the creditor has become a
means to forfeit the rights of the creditor without regard to
prejudice to the debtor or the value of the collateral as com-
pared to the amount of the debt.15 1

Justice Boslaugh recognized that a much larger number of juris-
dictions adhere to either the rebuttable presumption or set-off rules,
rather than the absolute bar rule. Justice Boslaugh suggested that
Nebraska follow the lead taken by Illinois 152 and adopt one of these
rules which is preferable to the absolute bar rule.

The dissent in Haumont suggests that the issue has been care-

150. 220 Neb. 509, 371 N.W.2d 97 (1985).
151. Id. at 514, 371 N.W.2d at 100 (Boslaugh, J., dissenting).
152. See generally First Galesburg Nat'l Bank and Trust Co. v. Joannides, 103 Ill.

2d 294, 469 N.E.2d 180 (1984) (adopting the rebuttable presumption approach).
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fully considered and in time others may be persuaded to join Justice
Boslaugh in replacing the absolute bar rule.

V. CONCLUSION

The Nebraska Supreme Court was presented with an opportu-
nity to adopt a new rule of law with regard to the section 9-504 notice
provision; the court did not accept the invitation and consequently,
the law of secured transactions in Nebraska remains unsettled.
Adopting the rebuttable presumption approach to section 9-504(3)'s
notice provision may have created an initial increase in litigation.
However, once the court resolved some of the problems associated
with the new rule, the litigation would have subsided and there
would have been a set of predictable rules which would govern this
area.

Instead, the court chose to recognize an implied waiver or estop-
pel of the notice provision which Will have the effect of increasing lit-
igation in this area without resulting in a consistent approach to
dealing with a creditor's non-compliance with the notice provision.
As Justice Boslaugh recommended, 153 the court should replace the
absolute bar rule with the rebuttable presumption approach.

However, the Van Andel decision does go a long way towards
protecting the creditor's expectations and the mandates of the Code
in forbidding penal damages. Van Andel will provide the impetus for
continued growth in the area of secured transactions. In the future,
the court will undoubtedly be called upon to decide cases involving
the impact of an implied waiver or estoppel on the written and three
business day notice requirements and guarantor liability.

153. See Haumont, 220 Neb. at 515, 371 N.W.2d at 101 (Boslaugh, J., dissenting).
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