
PIERCING THE CORPORATE VEIL: JL. BROCK
BUILDERS, INC. v. DAHLBECK

INTRODUCTION

For the shareholder, one of the most attractive aspects of the
corporation as a business entity is limited shareholder liability.'
When a corporation dissolves or files bankruptcy and creditors re-
main unpaid, shareholders can usually expect to lose only their in-
vestment in the corporation.2 For society, a corporation is a benefit
in that it encourages capital investment,3 which in turn creates jobs
in the corporation's home state.4 Therefore, there are public policy
reasons for holding sacred the corporate form. However, courts often
disregard the corporate entity "when the notion of legal entity is
used to defeat public convenience, justify wrong, protect fraud, or de-
fend crime."'5

In disregarding the corporate entity, commonly called "piercing
the corporate veil," courts often find a certain unity between the
shareholder and the corporation.6 Courts use various terms such as
"alter ego" and "instrumentality" in holding the individual share-
holder personally liable for the corporate debt owed to the plaintiff.7

In addition, courts have struggled in formulating applicable standards
for piercing the corporate veil because of the intensely factual nature
of these cases.8

The recent Nebraska Supreme Court case of J.L. Brock Builders,
Inc. v. Dahlbeck 9 is an example of a court's struggle in this area. In

1. H. HENN, HANDBOOK OF THE LAW OF CORPORATIONS AND OTHER BUSINESS EN-
TERPRISES § 73, at 96 (2d ed. 1970).

2. Id. at 96. See ServiceMaster Industries, Inc. v. J.R.L. Enterprises, Inc., 223
Neb. 39, 42, 388 N.W.2d 82, 85 (1986) (stating the general rule that "a corporation is
viewed as a complete and separate legal entity from its shareholders and officers, who
are not, as a rule, liable for the debts and obligations of the corporation"); NEB. REV.
STAT. § 21-2024 (Reissue 1983) (declaring that the "holder of or subscriber to shares of
a corporation shall be under no obligation to the corporation or its creditors with re-
spect to such shares other than the obligation to pay the corporation the full considera-
tion for which such shares were issued or to be issued").

3. Gelb, Piercing the Corporate Veil-The Undercapitalization Factor, 59 CHI-
KENT L. REV. 1, 1 (1982).

4. Note, Stapled Stock and I.R.C. Section 269B: Ill-Conceived Change in the
Rules of International Tax Jurisdiction, 71 CORNELL L. REV. 1066, 1089 (1986).

5. See United States v. Milwaukee Refrigerator Transit Co., 142 F. 247, 255
(C.C.E.D. Wis. 1905).

6. Dobbyn, A Practical Approach to Consistency in Veil-Piercing Cases, 19 U.
KAN. L. REV. 185, 186 (1971).

7. For a list of these terms see H. Henn, supra note 1, § 146, at 250-51 n.2.
8. Id. See Dobbyn, 19 U. KAN. L. REV. at 185-87.
9. 223 Neb. 493, 391 N.W.2d 110 (1986).



CREIGHTON LAW REVIEW

J.L. Brock Builders, the court pierced the corporate veil of an insol-
vent real estate development company to hold the sole shareholder
personally liable to one of the corporation's creditors. 10 This case, as
Chief Justice Krivosha pointed out in his dissent, has left "the state
of corporate law in utter confusion."'"

This Note analyzes the standard used in past veil-piercing cases
and examines the court's modified use of this standard in J.L. Brock
Builders.'2 This Note also discusses the court's requirement of fraud
in decisions to disregard the corporate entity.13 Finally, this Note ad-
dresses alternative approaches for disregarding the corporate entity
for future cases. 14

FACTS AND HOLDING

In 1971, Eric Dahlbeck, Jr. and Gail Koch created Viking Con-
struction, Inc. ("Viking") to develop residential real estate.15 The
company experienced early success, but later fell into a slump from
which it never recovered. 16 Dahlbeck alleged that the decline was
due, in part, to a sewer moratorium by the City of Omaha in 1972, the
recession of 1974-75, and forced school busing.17 As Viking's sales
and profits declined, the salaries paid to Dahlbeck and Koch also de-
clined.' 8 In fact, no salaries were paid from 1975-78.19 Koch left the
company in 1976.20 Dahlbeck, however, decided to continue to oper-
ate the business through an efficient and orderly dissolution in an at-
tempt to pay creditors the highest percentage of debt owed. 2' On
January 11, 1977, Dahlbeck wrote a letter to the creditors of the
corporation:

Even with the activity that we have at the present time,
it will be at least April or May before we will have any cash
flow with which to pay any old accounts. At that time, I am

10. Id. at 503, 391 N.W.2d at 118.
11. Id. at 506, 391 N.W.2d at 119 (Krivosha, C.J., dissenting).
12. See inkfra notes 194-240 and accompanying text.
13. See infra notes 241-52 and accompanying text.
14. See infra notes 253-58 and accompanying text.
15. J.L. Brock Builders, Inc. v. Dahlbeck, 223 Neb. 494, 495, 391 N.W.2d 110, 113

(1986).
16. Id. at 496, 391 N.W.2d at 114. During the first four years, real estate sales av-

eraged over $1.2 million; however, in the company's last three years, sales decreased
from $458,393.00 to $169,432.00. Id. at 495, 391 N.W.2d at 113.

17. Brief of the Defendant-Appellee at 20, J.L. Brock Builders.
18. J.L. Brock Builders, 223 Neb. at 495, 391 N.W.2d at 113 (1986). In 1972 both

received $15,000.00. In 1973, Koch, as secretary-treasurer, received $13,000.00 and
Dahlbeck, as president, received $5,750.00. Salaries in 1974 were $2,500.00 each. Id.

19. Id.
20. Id. at 495-96, 391 N.W.2d at 113.
21. Brief of the Defendant-Appellee at 22, J.L. Brock Builders.
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sure we will be able to resume some kind of a reasonable
payment schedule. Until then we are still hanging on by our
fingernails. Let's all hope no one clips them off.

2 2

During 1977, Viking's sales continued to decline and early in 1978
the company owed creditors $78,000.00.23 As part of winding up the
business, Viking transferred its entire net worth, $11,000.00 in assets,
to Dahlbeck as repayment of his loans to the company.24 Thereafter,
Dahlbeck assigned those assets to a bank in payment of a loan the
bank had made to Viking which Dahlbeck had personally
guaranteed.

25

J.L. Brock Builders, Inc. ("Brock") had provided painting serv-
ices and supplies to Viking.26 When Viking was unable to pay, Brock
brought suit against Viking and Dahlbeck. 27 Brock alleged Dahlbeck
used Viking's assets improperly and had defrauded Brock as one of
the company's creditors.28 In the trial Brock pointed out the rela-
tionship between Dahlbeck and two of his business associates, Ray-
mond Lemke and Stanley Widman. 29 Lemke and Dahlbeck owned
Galaxy Construction, Inc. ("Galaxy"). 30 Dahlbeck sold his interest in
Galaxy to Lemke before creating Viking.31 Thereafter, Lemke sold
real estate to Viking through his real estate company. 32 In 1967,
Dahlbeck and Widman formed W & D Enterprises and bought real
estate. 33 This company sold lots to Viking.34 Brock tried to convince
the court that Dahlbeck used Viking to absorb losses while Galaxy
and W & D Enterprises prospered.35

After Viking admitted liability for the debt owed Brock, judg-
ment was entered in favor of Brock against Viking for $15,895.00. 3 6

The issue at trial was whether Viking's corporate veil should be
pierced and Dahlbeck held personally liable for the debt owed

22. J.L. Brock Builders, 223 Neb. at 496, 391 N.W.2d at 114.
23. Id.
24. Id. At one point Dahlbeck had $105,000.00 invested in Viking but he consid-

ered it a loan. Id. at 497, 391 N.W.2d at 114.
25. Id. at 496, 391 N.W.2d at 114.
26. Id. at 494, 391 N.W.2d at 113. Brock addressed the invoices for painting serv-

ices to Viking Construction, Inc., not Eric Dahlbeck, Jr. See Brief of the Defendant-
Appellee at 13, J.L. Brock Builders. Brock did not file a lien for these debt claims
owed by Viking. See Appellee's Motion for Rehearing at 10, J.L. Brock Builders.

27. J.L. Brock Builders, 223 Neb. at 494, 391 N.W.2d at 113.
28. Id. at 496, 391 N.W.2d at 114.
29. Appellee's Motion for Rehearing at 5, J.L. Brock Builders.
30. Brief of the Appellant at 3-4, J.L. Brock Builders.
31. Id. at 4.
32. Id.
33. Brief of the Defendant-Appellee at 8-9, J.L. Brock Builders.
34. Brief of the Appellant at 4, J.L. Brock Builders.
35. Id. at 4-5.
36. J.L. Brock Builders, 223 Neb. at 494, 391 N.W.2d at 113.
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Brock.3 7 The district court held in Dahlbeck's favor and Brock
appealed.

38

On appeal, the Nebraska Supreme Court applied the four factors
outlined in United States National Bank of Omaha v. Rupe,39 to de-
termine whether the corporate entity should be disregarded and
found to be the alter ego of a stockholder.40 In Rupe the court held:

Some of the factors relevant to determine whether to disre-
gard the corporate entity are: (1) Grossly inadequate capi-
talization; (2) Insolvency of the debtor corporation at the
time the debt is incurred; (3) Diversion by the shareholder
or shareholders of corporate funds or assets to their own or
other improper uses; and (4) The fact that the corporation
is a mere facade for the personal dealings of the shareholder
and that the operations of the corporation are carried on by
the shareholder in disregard of the corporate entity.41

'The court stated that these factors were analogous to "badges,
signs, indicators, or indicia of fraud. '42 The court also stated,
"[a]lthough the 'badges of fraud' may not be conclusive and may be
strong or weak according to the nature and number involved in a
particular transaction, concurrence of several such badges provides a
strong inference of fraud. '43

The first factor, grossly inadequate capitalization, was estab-
lished by a comparison of Viking's capital account with its sales and

37. Id.
38. Id. Dahlbeck tried the case pro se. Id.
39. 207 Neb. 131, 296 N.W.2d 474 (1980).
40. Id. at 135, 296 N.W.2d at 477.
41. Id. In J.L. Brock Builders, the court stressed that these were some of the fac-

tors relevant in determining whether to pierce the corporate veil. J.L. Brock Builders,
223 Neb. at 503, 391 N.W.2d at 118. Moreover, the J.L. Brock Builders court added that
the factors were based on fraud. Id. at 498, 391 N.W.2d at 115.

42. J.L. Brock Builders, 223 Neb. at 498, 391 N.W.2d at 115 (quoting Gifford-Hill &
Co. v. Stoller, 221 Neb. 757, 763, 380 N.W.2d 625, 629 (1986)). In Stoller, the court
stated:

[Bladges of fraud' . . . are said to be facts which throw suspicion on a
transaction, and which call for an explanation.... More simply stated, they
are signs or marks of fraud. They do not of themselves or per se constitute
fraud, but they are facts having a tendency to show the existence of fraud,
although their value as evidence is relative not absolute. They are not usually
conclusive proof; they are open to explanation. They may be almost conclu-
sive, or they may furnish merely a reasonable inference of fraud, according to
the weight to which they may be entitled from their intrinsic character and
the special circumstances attending the case. Often a single one of them may
establish and stamp a transaction as fraudulent. When, however, several are
found in the same transaction, strong, clear evidence will be required to repel
the conclusion of fraudulent intent.

Stoller, 221 Neb. at 763, 380 N.W.2d at 630 (quoting Montana Nat'l Bank v. Michels, 631
P.2d 1260, 1263 (Mont. 1981)).

43. J.L. Brock Builders, 223 Neb. at 499, 391 N.W.2d at 115.
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assets.44 Viking was originally capitalized with $3000.00. 45 At one
point, Dahlbeck had $105,000.00 of his own money invested in Viking
but "it was considered a loan. '46 Yet, Dahlbeck had no documentary
evidence of these loans.47

Brock offered expert testimony from Gilbert Ragan, a professor
of economics and accounting, to prove that Viking was undercapital-
ized.48 Ragan testified that $3000.00 was inadequate capital for a de-
veloper with sales as extensive as Viking's. 49 In his opinion, the
$3000.00 initial capitalization was merely a "liability shield.' '50 How-
ever, he admitted that it was common for a home developer to set up
the business somewhat undercapitalized. 5 1

The court stated that although "inadequate capitalization alone
would be insufficient to prove fraud," it was nonetheless one of the
factors to be considered to determine "whether fraud exists to war-
rant disregard of corporate entity. '52

The second factor, insolvency of the corporation at the time the
debt was incurred, was established by the finding that Viking was
"unable to pay its debts as they became due in the usual course" of
its business. 53 Ragan testified that an examination of Viking's books
revealed that Viking was insolvent throughout its corporate
existence.

54

Regarding the third element, diversion by the shareholder of
corporate assets, the court found that Dahlbeck's transfer of the re-
maining $11,000.00 of assets to himself resulted in preferential treat-

44. Id. at 500, 391 N.W.2d at 116.
45. Id. at 495, 391 N.W.2d at 113. Dahlbeck testified, "[w]e didn't feel like we

needed to put up a lot more, and I guess when we originally capitalized we didn't have
a lot more." Id. at 497, 391 N.W.2d at 114.

46. J.L. Brock Builders, 223 Neb. at 497, 391 N.W.2d at 114.
47. Id.
48. Id. at 496, 391 N.W.2d at 114.
49. Id.
50. Id.
51. Id. Viking's assets consisted of 25 lots valued at $250,000.00 and 40 lots valued

at $4,500.00 per acre. Id. at 500, 391 N.W.2d at 116. The court stated: "The scale of
operations anticipated by both the number of lots and their value [could not] be ade-
quately capitalized by $3,000.00. The risk to creditors must be balanced by the availa-
bility of more capital should the corporation fail." Id.

52. Id.
53. Id. at 501, 391 N.W.2d at 116. In Nebraska, insolvency means the "inability of

a corporation to pay its debts as they become due in the usual course of its business, or
an excess of the liabilities of the corporation over its assets at a fair valuation." NEB.
REV. STAT. § 21-2002(15) (Reissue 1983). Ragan testified that the industry standard for
a home construction business required a net equity ratio of 61.2% - $1,000.00 of equity
for every $612.00 of debt. J.L. Brock Builders, 223 Neb. at 497, 391 N.W.2d at 114. A
corporation's "net equity ratio" is the ratio of corporate debt to net corporate equity.
Id. Viking had a net equity ratio of zero. Id.

54. Id.

1988]



CREIGHTON LAW REVIEW

ment of himself as a creditor of Viking at the expense of other
creditors.5 5 The court held that creditors are defrauded when a
debtor intentionally withdraws assets from the grasp of creditors56

and that such transactions are not per se fraudulent but fraud may be
inferred therefrom.5 7 The court concluded that "Dahlbeck's action
constitutes an improper use of corporate funds, an injustice perpe-
trated by a shareholder, thus establishing the third circumstance or
factor suggested in Rupe (diversion of corporate funds or assets). 5 8

The fourth factor is that the corporation is a mere facade for the
personal dealings of the shareholder and that the operations of the
corporation are carried on by the shareholder in disregard of the cor-
porate entity.59 This factor was not established. 60 The court held
that the "[e]vidence did not establish that Dahlbeck and Viking
ceased their separate existence, as it were, so that the interests of Vi-
king became the interests of Dahlbeck. There was no unity of inter-
est as far as Dahlbeck and Viking were concerned."'6 '

Even though the fourth element was not satisfied, the court con-
cluded that "[e]stablishing three of the four factors suggested in
[Rupe] is sufficient for our conclusion that Viking's corporate exist-
ence was used to commit a fraud upon Brock and that Viking's corpo-
rate entity should be disregarded and liability imposed on
Dahlbeck. ' '62 Consequently, the Nebraska Supreme Court reversed
the judgment of the district court and held Dahlbeck personally lia-
ble to Brock for the entire $15,895.00 debt owed by Viking.63

BACKGROUND

The oft-quoted phrase in United States v. Milwaukee Refrigera-

55. Id. at 501-02, 391 N.W.2d at 117. The court stated:
Stockholders of an insolvent corporation cannot participate in the distri-

bution of its assets until the claims of creditors are paid. If the assets or capi-
tal are distributed to stockholders, either directly or indirectly, or if the
stockholders are allowed to withdraw assets leaving creditors unpaid, they
may be compelled to repay what they have received....

The withdrawal of assets leaving debts unpaid is contrary to fundamental
principles and has been designated as a fraud on creditors.

Id. at 501, 391 N.W.2d at 116-17 (quoting 15A W. FLETCHER, CYCLOPEDIA OF THE LAW
OF PRIVATE CORPORATIONS § 7417, at 137 (1981).

56. J.L. Brock Builders, 223 Neb. at 501, 391 N.W.2d at 117 (citing Gifford-Hill &
Co. v. Stoller, 221 Neb. 757, 762, 380 N.W.2d 625, 629 (1986)).

57. J.L. Brock Builders, 223 Neb. at 502, 391 N.W.2d at 117.
58. Id.
59. See supra note 41 and accompanying text.
60. J.L. Brock Builders, 223 Neb. at 502, 391 N.W.2d at 117.
61. Id. at 502-03, 391 N.W.2d at 117.
62. Id. at 503, 391 N.W.2d at 118.
63. Id.
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tor Transit Co. 6 4 is that "when the notion of legal entity is used to
defeat public convenience, justify wrong, protect fraud, or defend
crime the law will regard the corporation as an association of per-
sons."65 This phrase has given courts considerable leeway in deci-
sions to disregard the corporate entity.6 6 However, it has given
attorneys little guidance in advising clients as to what activity will
prompt piercing of the corporate veil.6 7

As a matter of public policy, the power to pierce the corporate
veil should be exercised "reluctantly" and "cautiously".68 The ex-
treme, adverse consequences from the shareholder's standpoint are
obvious. Not only may the plaintiff execute ,upon the personal assets
of the shareholder, other creditors, may 'also pursue the share-
holder.69 In certain circumstances, those corporate creditors not
joined in the first action may proceed against shareholder assets us-
ing the judgment in the prior action. 70 In any case, courts look to a
combination of various factors in determining whether to disregard
the corporate entity.71 Some of these factors include: (1) inadequate
capitalization; (2) diversion of corporate assets to the shareholder's
personal use; (3) failure to maintain corporate formalities, minutes or
records; (4) shareholder representation to creditors that he or she is
responsible for the corporate debt; (5) identical directors, officers or
shareholders in two entities; (6) commingling of assets and funds of
the corporation with those of the shareholder; and, (7) domination,
control and ownership of all the corporation's stock.72

The four factors utilized in Nebraska veil-piercing cases are: (1)
inadequate capitalization; (2) insolvency of the corporation at the
time the debt is incurred; (3) shareholder diversion of corporate as-
sets; and, (4) shareholder operation of the corporation in disregard of
the corporate entity.73 The key to analyzing these cases therefore re-
quires an in-depth understanding of these factors as they relate to

64. 142 F. 247 (C.C.E.D. Wis. 1905).
65. Id. at 255.

66. Gelb, 59 CHI-KENT L. REV. at 2.

67. Dobbyn, 19 U. KAN. L. REV. at 185.

68. See Sampson v. Hunt, 233 Kan. 572, -, 665 P.2d 743, 751 (1983) (citing Amoco
Chemicals Corp. v. Bach, 222 Kan. 589, 593, 567 P.2d 1337, 1341 (1977)).

69. See Ten Mile Indus. Park v. Western Plains Serv., 810 F.2d 1518, 1523 (10th
Cir. 1987) (stating that a party who did not litigate in a prior action may use offensive
collateral estoppel in a subsequent action when the party against whom judgment was
rendered had a full and fair opportunity to litigate the issue in the prior case).

70. See RESTATEMENT (SECOND) OF JUDGMENTS § 29 (1982).
71. See Gelb, 59 CHI-KENT L. REV. at 2.

72. See Barber, Piercing the Corporate Veil, 17 WILLIAMETTE L. REV. 371, 374-75
(1981).

73. See supra note 41 and accompanying text.
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the status of corporate law.74

Inadequate Capitalization

The first factor, inadequate capitalization, is an important factor
in a court's decision to disregard the corporate entity.75 Courts have
traditionally found that an adequate amount of capital depends upon
the nature of the particular business and the amount of risk in-
volved.76  To demonstrate that a corporation is undercapitalized,
creditors may provide testimony or documentation from an expert
who has knowledge of the particular type of business involved.77

Moreover, it is generally held that the adequacy of capitalization is
measured at the time the corporation is formed.78 Thus, if a corpora-
tion's capital is adequate at its inception but later decreases, capitali-
zation will be considered adequate for purposes of disregarding the
corporate entity.79

These traditional views have been criticized because they ignore
the distinction between the contract and the tort creditor.8 0 The tort
creditor does not have the opportunity to investigate the financial
stability of the corporation before being injured.8 1 Some contract
creditors have the opportunity to investigate the financial strength of
a corporation before extending credit.8 2 Further, the contract credi-

74. See infra notes 75-105 and accompanying text.
75. See Gelb, 59 CHI-KENT L. REV. at 3.
76. In re Mobile Steel Co., 563 F.2d 692, 703 (5th Cir. 1977). One authority has

stated that shareholders should not be allowed to set up a flimsy corporation with tri-
fling or illusory capital to avoid personal liability, but should put up in good faith a
reasonable amount of capital compared to the risk of loss of the particular business. H.
BALLENTINE, BALLENTINE ON CORPORATIONS § 129, at 302-03 (1946). The term 'inade-
quate capitalization' is misleading. The standard should be an inadequate level of as-
sets-a combination of contributions to capital and liability insurance. See Gelb, 59
CHI-KENT L. REV. at 3.

77. See In re Mobile Steel Co., 563 F.2d 692, 703 (5th Cir. 1977) (stating that
"[c]apitalization is inadequate if, in the opinion of a skilled financial analyst, it would
definitely be insufficient to support a business of the size and nature of the bankrupt
in light of the circumstances existing at the time the bankrupt was capitalized"); Cos-
tello v. Fazio, 256 F.2d 903, 906-08 (9th Cir. 1958) (discussing the testimony of three
expert witnesses on the adequacy of capital).

The shareholder should likewise compile this data prior to incorporation as evi-
dence in a piercing suit to rebut the plaintiff's allegation that capitalization was inade-
quate. See Barber, 17 WILLIAMETTE L. REV. at 402-03.

78. J-R Grain Co. v. FAC, Inc., 627 F.2d 129, 135 (8th Cir. 1980); In re Mobile Steel
Co., 563 F.2d at 703.

79. The court must be convinced that in light of all the circumstances surround-
ing the company's incorporation, the amount of capital provided was unreasonable.
See N. LATTIN, THE LAW OF CORPORATIONS § 15, at 77-78 (2d ed. 1971).

80. Gelb, 39 CHI-KENT L. REV. at 13.
81. 1 W. FLETCHER, supra note 55, § 41.85, at 460; H. HENN, supra note 1, § 146, at

254.
82. Clark, The Duties of the Corporate Debtor to its Creditors, 90 HARV. L. REV.
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tor can insist on a personal guarantee from the debtor.8 3 Therefore,
when the debtor corporation subsequently becomes insolvent, it can-
not be said that an injustice has been perpetrated upon them.8 4 One
authority has stated that courts "should assume that the parties to
the transaction voluntarily distributed the risks between themselves
in negotiating the contract terms."8 5 As a result, the contract credi-
tor should not be allowed to look to the shareholder merely because
the creditor is disappointed in the corporation's performance.8 6

Rather, such creditors must show additional compelling factors.8 7

It has been suggested that a tort victim ought to be allowed to
pierce based solely on undercapitalization.8 8 This suggestion, how-
ever, has not been accepted by the courts in general.89 Actually, the
term "undercapitalization" should be changed to "inadequate level of
assets"-the combination of capital contributions and liability

505, 543 (1977). Unlike knowledgeable and sophisticated contract creditors, some con-
tract creditors cannot protect themselves. These creditors consist of ordinary custom-
ers or creditors of one of several interrelated corporations who extend credit thinking
that the contract or loan is backed by the assets of the entire group of corporations. Id

83. Gelb, 59 CHI-KENT L. REV. at 10 n.43.

84. See Brunswick Corp. v. Waxman, 459 F. Supp. 1222, 1232 (E.D.N.Y. 1978) (stat-
ing that a contract creditor is not wronged when he knew he was dealing with a no-
asset corporation and accepted the situation).

85. Barber, 17 WILLIAMETTE L. REV. at 384.

86. 1 W. FLETCHER, supra note 55, § 41.85, at 460.
87. Id. For some unexplained reason, courts have held that inadequate capitaliza-

tion alone is not sufficient justification for piercing the corporate veil and that some
combination of factors is necessary. Gelb, 59 CHI-KENT L. REV. at 4 n.15. The courts
will then cite other factors which have no bearing on the question of whether to disre-
gard the corporate entity. Id. For example, the failure to hold directors meetings has
nothing to do with detrimental reliance on the part of creditors. See id. at 7 (discuss-
ing DeWitt Truck Brokers, Inc. v. W. Ray Flemming Fruit Co., 540 F.2d 681 (4th Cir.
1976)). One commentator has ridiculed the courts' requirement of a combination of
factors by stating: "The problem is as if a patient died of poisoning and the autopsy
reported the cause of death as ingestion of steak, carrots, arsenic, and squash." Dob-
byn, 19 U. KAN. L. REV. at 189. Likewise, there is no link between the failure to pay
dividends or directors' salaries with the fact that creditors were not paid. Gelb, 59 CHI-
KENT L. REV. at 8. Moreover, it is difficult to understand why courts consider domi-
nance of the corporation by a sole shareholder a factor in the decision to pierce the
corporate veil. Id. See also 1 W. FLETCHER, supra note 55, § 41.35, at 447 (stating that
"[m]ere domination and control of the corporation by the sole or principal shareholder,
who is entitled to all of the corporation's profits, does not by itself make the stock-
holder personally liable").

88. See Clark, 90 HARV. L. REV. at 536.
89. See Gelb, 59 CHI-KENT L. REV. at 13. Courts generally refuse to pierce in

favor of the tort victim based solely on inadequate capitalization because, implicit in
the court's decision, is the notion that if the legislature were concerned about unfair-
ness towards corporate tort victims, the legislature would require a minimum amount
of initial capitalization or require the corporation to carry a certain amount of liability
insurance. See Clark, 90 HARV. L. REV. at 551-52 n.123. This statutory solution that
requires a maintenance of minimum capital has been criticized as inflexible because it
treats all corporations the same. See Barber, 17 WILLIAMETTE L. REV. at 395.
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insurance.90

Insolvency

Insolvency at the time the debt is incurred has been a factor to
be considered in an action to disregard the corporate entity.91 Insol-
vency is also considered in an action to set aside a fraudulent convey-
ance. 92 The Uniform Fraudulent Conveyance Act provides that
"[e]very conveyance made and every obligation incurred by a person
who is or will be thereby rendered insolvent is fraudulent as to credi-
tors without regard to his or her actual intent if the conveyance is
made or the obligation is incurred without a fair consideration." 93A
fraudulent conveyance also occurs when the debtor conveys assets
with the actual intent to "hinder, delay or defraud" creditors.94 Since
intent to defraud is difficult to prove because of the subjective mental
element involved, courts have allowed creditors to use badges of
fraud to establish this intent.95

Diversion

The diversion of corporate assets by shareholders for their own
use is obviously related to fraudulent conveyances. 96 Examples of di-

90. See Gelb, 59 CHI-KENT L. REV. at 3.
91. 1 W. FLETCHER, supra note 55, § 41.30, at 430.
92. Clark, 90 HARV. L. REV. at 522.
93. NEB. REV. STAT. § 36-604 (Reissue 1984).
94. Id. § 36-607. See, e.g., Gifford-Hill & Co., Inc. v. Stoller, 221 Neb. 757, 380

N.W.2d 625 (1986). In Stoller, a creditor brought suit alleging a fraudulent conveyance
between a husband and wife. Id. at 758, 380 N.W.2d at 627. Jack Stoller was the ma-
jority shareholder of Western Irrigation Systems, Inc. ("Western"). Id. at 758-59, 380
N.W.2d at 627. He personally guaranteed a loan from Gifford-Hill & Company ("Gif-
ford-Hill") to Western. Id. at 759, 380 N.W.2d at 628. Subsequently, Western went out
of business and Gifford-Hill brought suit against Western and Stoller to collect the
amount unpaid on the loan. Id. at 760, 380 N.W.2d at 628. Seven days after being
served with summons, Stoller conveyed to his wife, Betty, his interest in their jointly-
owned real estate. Id. As a result, Gifford-Hill was thereafter unsuccessful in an at-
tempt to execute on a judgment it obtained against Stoller. Id. The conveyance was
for one dollar and "other valuable consideration." Id.

The Nebraska Supreme Court held that the conveyance to Mrs. Stoller was made
with the intent to hinder Gifford-Hill's collection of the debt owed by Jack. Id. at 766,
380 N.W.2d at 631. Although the trial court found that the conveyance was for inade-
quate consideration, the Nebraska Supreme Court did not address the issue. The
supreme court stated that "[n]othing in the record negatives Stollers' fraudulent intent
as an inference drawn from all the circumstances surrounding the conveyances from
Jack to Betty." Id. Moreover, the court believed that Mrs. Stoller knew about Jack's
indebtedness to Gifford-Hill and the pending lawsuit when the conveyance was made.
Id. The court concluded that the conveyance between the Stollers was void as to Gif-
ford-Hill whereby Gifford-Hill could satisfy the judgment it had obtained against
Stoller. Id.

95. See Stoller, 221 Neb. at 763, 380 N.W.2d at 629.
96. See Clark, 90 HARV. L. REV. at 541.
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version of corporate assets include siphoning of corporate funds, pay-
ing excessive salaries, using corporate funds for personal use, and
commingling corporate funds among the entities controlled by the
shareholder. 97 It has been held that when the shareholder diverts
corporate assets the creditor has a cause of action under fraudulent
conveyance law.98

Shareholder Disregard of the Corporate Form

Courts pierce the corporate veil when the separate personalities
of the shareholder and the corporation no longer exist.99 In finding
this factor present in a given case, courts note that the shareholder
failed to maintain corporate formalities such as issuing stock, keeping
corporate records, failing to hold directors' meetings and failing to
pay directors' salaries.10 0 The failure to maintain corporate formali-
ties has commonly been called dominance by the shareholder of the
corporation. 10 ' In finding this factor in a given case, courts find an
"identity," "instrumentality," or "alter ego" relationship between the
corporation and the shareholder.10 2 The fourth factor is really not a
"factor" at all, but actually a conclusion that the court draws in find-
ing a combination of the first three factors and other factors present
in a given case.10 3

The fourth factor is different from the undercapitalization and
insolvency factors. It has been generally held that the undercapital-
ization factor, standing alone, does not warrant piercing of the corpo-
rate veil.'0 4 Similarly, no court has disregarded the corporate entity
based solely on insolvency. Conversely, when the shareholder "car-
ries on the operations of the corporation in disregard of the corporate
entity" courts have pierced the corporate veil. 10 5

97. 1 W. FLETCHER, supra note 55, § 41.30, at 428-29; id. § 41.50, at 452-53.
98. See Regal Ins. Co. v. Summit Guar. Corp., 324 N.W.2d 697, 703-04 (Iowa 1982)

(applying fraudulent conveyance law where shareholder transferred corporate assets
for his own use).

99. 1 W. FLETCHER, supra note 55, § 41.10, at 397.
100. Comment, Disregarding the Corporate Entity: Contract Claims, 28 OHIO ST.

L.J. 441, 448 (1967).
101. Id.
102. See Dobbyn, 19 U. KAN. L. REV. at 187..
103. See Rose v. Intercontinental Bank, N.A., 705 S.W.2d 752, 755 (Tex. Ct. App.

1986) (holding that shareholder used corporation as his alter ego where corporation
possessed insufficient amount of assets to run the business and shareholder siphoned
corporate assets for his own use); Sampson v. Hunt, 223 Kan. 572, -, 665 P.2d 743, 752-
53 (1983) (concluding that shareholder used corporation as alter ego where corporation
was undercapitalized, conducted no business and had no net income).

104. See Gartner v. Snyder, 607 F.2d 582, 588 (2d Cir. 1979).
105. See Mackey v. Burke, 751 F.2d 322 (10th Cir. 1984).
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NEBRASKA CASES

The Nebraska veil-piercing cases can be divided into three cate-
gories: (1) the pre-1980 cases; (2) the Rupe line of cases; and, (3) the
fraud cases. Prior to Rupe, the Nebraska Supreme Court was very
ambiguous as to the standard to be applied in veil-piercing cases.1 0 6

Accordingly, a discussion of these decisions would not benefit the
analysis of this area and, therefore, they will not be discussed. The
latter two classifications of cases, however, will be considered as they
relate to the court's analysis in J.L. Brock Builders.10 7

The Rupe Line

In Rupe, a creditor brought an action to set aside a fraudulent
conveyance of real estate by Max Rupe to his wife.1 08 Another credi-
tor, Bob & Boots, Inc. ("Bob & Boots") intervened asking for similar
relief.'0 9 The district court held in favor of both the bank and Bob &
Boots by impressing a lien on the interest fraudulently conveyed to
Rupe's wife." 0 While appeal was pending, Rupe's wife took an as-
signment of the bank's lien and the bank was then no longer in-
volved in the appeal."'

Rupe assigned as error, inter alia: (1) the district court's deter-
mination that the conveyance was void rather than merely voidable;
(2) that the judgment was not supported by the evidence because Bob
& Boots, as a subsequent creditor, failed to plead and prove the in-
tent to commit fraud against subsequent creditors; and (3) that the
district court's finding that Max Rupe used the Updike Oil Company
as his alter ego and was therefore liable for the corporation's debts
was erroneous.112

Bob & Boots extended credit to the Updike Oil Company ("Up-
dike") on open account." 3 In an action against Rupe and Updike,

106. See Note, United States National Bank v. Rupe: Disregarding the Corporate
Entity, 15 CREIGHTON L. REV. 207, 212 (1981). See, e.g., Ridenour v. Kuker, 185 Neb.
321, 326, 175 N.W.2d 287, 290 (1970) (stating that the corporate fiction may be disre-
garded when its retention would produce inequitable consequences and injustice);
Bordy v. Goodman-Buckley Trust Co., 131 Neb. 342, 345, 268 N.W. 286, 288 (1936) (stat-
ing that equity will look behind the corporate entity and consider the real parties in
interest, when necessary to promote justice).

107. See infra notes 108-93 and accompanying text.
108. Rupe, 207 Neb. at 132, 296 N.W.2d at 475. The conveyance occurred on May

21, 1976. Id. The real estate involved was the Rupe residence. Id.
109. Id.
110. Id.
111. Id.
112. Id. at 133, 296 N.W.2d at 475-76.
113. Id. On the date Rupe conveyed the real estate to his wife, Updike owed Bob

& Boots $4,114.35. Id.
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judgment was entered in favor of Bob & Boots against Updike.1 4

Rupe then personally guaranteed the payment of the Updike debt in
consideration for a promise to withhold execution of the judgment
against Updike.115 Thereafter, Bob & Boots obtained a judgment in a
separate action against Rupe on his guarantee.1 6 On appeal, Bob &
Boots sought to have a lien of $3600.00 imposed upon the real estate
conveyed to Rupe's wife for the unpaid balance. 117

The Nebraska Supreme Court agreed with Rupe on his first as-
signment of error and held that "a voluntary conveyance is good as
between the parties to the instrument and void only as to the credi-
tor or creditors who attack it."11 8 The court concluded that the real
estate should be subject to a lien of Bob & Boots rather than setting
aside or annulling the deed.119

Rupe argued that, at the time of the conveyance to his wife, he
was not indebted to Bob & Boots and did not become so indebted un-
til he guaranteed the judgment against Updike.120 Rupe contended
that since a conveyance from one spouse to another is presumptively
fraudulent only as to existing creditors, the conveyance to his wife
was not fraudulent.12 1 He argued that subsequent creditors must
plead and prove that the debtor intended to defraud them in order to
invoke this statutory presumption, 12 2 and Bob & Boots did not pro-
duce any such evidence. 12 3 The creditor should not prevail, according
to Rupe, because Bob & Boots could not show that Bob & Boots was
a creditor at the time of the conveyance.124

To counter this argument, Bob & Boots argued that at the time it
extended credit to Updike on open account, Updike was Rupe's alter
ego and Rupe was therefore liable for Updike's debts.125 The
supreme court agreed and held that it was immaterial that Rupe exe-
cuted the guarantee of Updike's indebtedness afiter the conveyance to

114. Id. That action was dismissed with prejudice as to Rupe. Id.
115. Id.
116. Id. This second action was brought on September 2, 1977. The judgment ob-

tained was for $3,600.00. Id.
117. Id. at 133-34, 296 N.W.2d at 476.
118. Id. at 134, 296 N.W.2d at 476 (citing Filley v. Mancuso, 142 Neb. 106, 108-09, 5

N.W.2d 91, 92 (1942); Martin v. Shears, 78 Neb. 404, 406, 110 N.W. 1010, 1011 (1907)).
119. Rupe, 207 Neb. at 134, 296 N.W.2d at 476.
120. Id. at 136, 296 N.W.2d at 477.
121. Id.
122. Id. See First Nat'l Bank in Kearney v. Bunn, 195 Neb. 829, 832, 241 N.W.2d

127, 129 (1976) (holding that "[a] creditor whose debts did not exist at the date of a
voluntary conveyance by the debtor cannot attack such conveyance for fraud unless he
pleads and proves that the same was made to defraud subsequent creditors whose
debts were in contemplation at the time").

123. Rupe, 207 Neb. 136, 296 N.W.2d at 477.
124. Id.
125. Id.
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his wife because, since Updike was his alter ego, the Updike debt was
legally already his.126

The court announced for the first time some of the factors it
found relevant in determining whether "the corporate entity may be
disregarded and held to be the mere alter ego of a shareholder" in
order to prevent injustice or fraud.127

The court found that Updike was undercapitalized and unable to
meet its financial obligations.128 The court also found that Rupe had
diverted assets from Updike to other corporations in which Rupe
held an interest, and that Rupe permitted obligations of one corpora-
tion to be paid by another.129 For these reasons the court found that
Updike was Rupe's alter ego and disregarded the corporate entity.130

In his dissent, Chief Justice Krivosha believed that the legal ba-
sis of the majority opinion was unsound.' 3 ' Specifically, he objected
to the use of the alter ego doctrine to set aside the conveyance.' 32 He
stated:

Piercing the corporate veil produces no legal basis for setting
aside the conveyance when the judgment involved in this ac-
tion is not the judgment against the corporation but rather
the judgment against [Rupe] personally by reason of the
guarantee. Attempting to simply mix them all together does
not serve any benefit except to add confusion to the state of
the law.

1 33

Subsequent to Rupe, the court applied these four factors in it's
decision to hold certain shareholders liable for the corporation's
debts. 3 4 In Slusarski v. American Confinement Systems, Inc.,135 the
defendant, American Confinement Systems, Inc. ("ACS") was in the

126. Id. at 137, 296 N.W.2d at 478. Rupe, however, argued that the alter ego ques-
tion was determined against Bob & Boots in the action against Updike which was dis-
missed with prejudice as to Rupe. Id. The Nebraska Supreme Court held that since
Rupe merely denied the alter ego allegation and failed to plead res judicata as an af-
firmative defense, such defense was not available. Id. at 137-38, 296 N.W.2d at 478.

127. Id. at 135, 296 N.W.2d at 477. See supra note 41 and accompanying text.
128. Rupe, 207 Neb. at 136-37, 296 N.W.2d at 477-78. The capital stock of Updike

consisted of $100.00. Id. at 137, 296 N.W.2d at 477. It was able to operate through loans
from Rupe. Id. at 136-37, 296 N.W.2d at 477.

129. Id. at 137, 296 N.W.2d at 477-78. Updike extended $100,000.00 of credit to these
entities. Id.

130. Id.
131. Id. at 138, 296 N.W.2d at 478 (Krivosha, C.J., dissenting). Chief Justice

Krivosha believed, however, that the result reached by the majority in this case may
have been appropriate. Id.

132. Id. at 138-39, 296 N.W.2d at 478 (Krivosha, C.J., dissenting). Actually, the court
imposed a lien on the real estate. Id. at 134, 296 N.W.2d at 276.

133. Id. at 139, 296 N.W.2d at 478-79 (Krivosha, C.J., dissenting) (emphasis added).
134. See imfra notes 135-53 and accompanying text.
135. 218 Neb. 576, 357 N.W.2d 450 (1984).
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business of constructing hog confinement buildings.136 Slusarski, a
farmer, agreed to have ACS build a "hog confinement system" for
him.137 ACS dissolved and was not able to finish construction of the
building and Slusarski was forced to finish it himself.138

Slusarski brought suit for breach of contract against ACS and
the individual shareholders, Dalrymple, Coxbill, and Brockman, ask-
ing the court to disregard the corporate entity as to each share-
holder.139 Slusarski alleged that Dalrymple should be held liable
because he had dominated the company as if it were his own in that
he borrowed and spent money for the corporation and refused to al-
low the other directors to inspect the books of the company. 140 He
purchased an airplane for the corporation without Board approval,
repaid personal loans with corporate funds, and represented to
Slusarski that the corporation was "backed by millionaires," indicat-
ing that it was financially sound.141 According to Slusarski, the other
two shareholders were liable because, even though they did not ac-
tively engage in fraudulent or illegal acts, they did not warn Slusar-
ski of the fraudulent acts of Dalrymple.142 The trial court entered
judgment against the corporation and Dalrymple but in favor of the
other shareholders.

143

The Nebraska Supreme Court affirmed the trial court's piercing
of the corporate veil as to Dalrymple. 4 4 The court stated that the
inaction of Coxbill and Brockman fell short of fraud and that they
could not be "guilty of negligence in their misappraisal of the situa-
tion."' 45 Moreover, Slusarski failed to show that he relied on the ac-
tions of either of these two members of the corporation. 146

A more recent case in the Rupe line is Brown v. Alron, Inc. 147 In

136. Id. at 578, 357 N.W.2d at 453.
137. Id. See 22 ENCYCLOPEDIA AMERICANA 87 (1981) (stating that "[c]ompletely en-

closed, environmentally controlled units have been developed, where pigs spend much
of their life indoors").

138. Slusarski, 218 Neb. at 557-78, 357 N.W.2d at 452-53.
139. Id. at 577, 357 N.W.2d at 452.
140. Id. at 580, 357 N.W.2d at 454. Dalrymple informed them that "it was none of

their business." Id.
141. Id.
142. Id. Slusarski argued that Coxbill and Brockman knew that the corporation

was undercapitalized at its inception, and were also aware of the corporation's insol-
vency at the time the agreement was signed. Id.

143. Id. at 577, 357 N.W.2d at 452.
144. Id. at 582, 357 N.W.2d at 455.
145. Id. at 581, 357 N.W.2d at 454.
146. Id. at 581, 357 N.W.2d at 454-55. Dalrymple made the initial contact with

Slusarski. Id. at 578-79, 357 N.W.2d at 453. Slusarski had no discussions with Brock-
man and Coxbill about the contract. Id. at 579, 357 N.W.2d at 453. Slusarski did not
know they were shareholders until one month after the contract was signed. Id. at
580, 357 N.W.2d at 454.

147. 223 Neb. 1, 388 N.W.2d 67 (1986).
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that case, in an action to pierce the corporate veil, the court found all
four of the factors of Rupe present and held the shareholder person-
ally liable for the corporate debt owed the plaintiff.148 The corpora-
tion was capitalized with only one hundred dollars.149 It was
insolvent at the time the contract was signed.150 The shareholder
used funds of the corporation to pay the obligations of other corpora-
tions of which he had an interest.151 In addition, regular corporate
meetings were not held and corporate minutes were not kept. 52 The
Nebraska Supreme Court concluded that "the corporation was a
mere facade for the personal dealings of [the shareholder] and that
the operations of the corporation were carried on by him in disregard
of the corporate entity and to the prejudice of the plaintiff as a
creditor."'

1 53

The Fraud Cases

The Nebraska Supreme Court does not always use the four fac-
tors of Rupe when piercing the corporate veil. For example, Ser-
viceMaster Industries, Inc. v. J.R.L. Enterprises, Inc.,154 is a recent
case in which the court applied a fraudulent representation test to
determine whether the shareholder should be liable for the corporate
debt. The dispute in ServiceMaster arose out of a license agree-
ment.155 The licensor, ServiceMaster Industries ("ServiceMaster"),
authorized the licensee, J.R.L. Enterprises, Inc. ("J.R.L."), to operate
a cleaning business using the ServiceMaster equipment, trade name,
methods and materials.156 J.R.L. agreed to pay ServiceMaster ten

148. Id. at 6, 388 N.W.2d at 71.
149. Id.
150. Id. at 7, 388 N.W.2d at 71.
151. Id.
152. Id.
153. Id. at 7, 388 N.W.2d at 71-72. In another, less recent case, Nebraska Engineer-

ing Co. v. Gerstner, 212 Neb. 440, 323 N.W.2d 84 (1982), the court applied the four fac-
tors of Rupe. Specifically, the court noted that the corporation was capitalized with
only $1,000.00 and was insolvent at the time the debt was incurred. Id. at 443-44, 323
N.W.2d at 87. In addition, the premises out of which the corporation operated were
purchased by the shareholder who then received a mortgage back from the corpora-
tion. Id. at 444, 323 N.W.2d at 87. The court stated that the loans that had been made
to the shareholder were "material in the determination of whether operations were
carried on in disregard of the corporate entity." Id. Most notably, the shareholder did
not attempt to rescue the corporation during the time it was dissolved and its eventual
revival. Id. at 444-45, 323 N.W.2d at 87. The shareholder testified that two years in
which the corporation showed losses were "good years" for him personally. Id. at 445,
323 N.W.2d at 87. All these facts led the court to the conclusion that "the corporation's
business was profitable to [the] defendant but not to the corporation and that the cor-
poration was merely an instrument of defendant's personal dealings." Id.

154. 223 Neb. 39, 388 N.W.2d 83 (1986).
155. Id. at 40, 388 N.W.2d at 84.
156. Id.
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percent of the gross sales and to provide monthly financial reports
thereon.1 5 7 Pursuant to a ServiceMaster audit, it was discovered
J.R.L. had underreported revenues in the amount of $400,000.00.158

ServiceMaster's petition alleged two causes of action. The first
cause of action alleged that John Liebsack, president and principal
shareholder of J.R.L., had used the company as his alter ego.15 9 The
second cause of action claimed that he had perpetrated fraud against
ServiceMaster.. 60 The trial court found that the evidence failed to
support either of these allegations and held that Liebsack did not use
J.R.L. as his alter ego and that he did not perpetrate a fraud on
ServiceMaster.

161

The supreme court found several facts which would have been
relevant in an analysis under the Rupe test.162 First, Liebsack did
not keep corporate records in accordance with generally accepted ac-
counting principles.1 6 3 Second, he increased his salary despite the
fact that J.R.L. was not profitable. 16 4 Third, he provided Ser-
viceMaster with financial records of J.R.L. pursuant to the contract
only after the parties executed a discovery agreement.165 Fourth,
Liebsack deposited revenues from other enterprises carried on by
J.R.L. into a single account.166 Fifth, Liebsack kept no scheduling or
sales journals, did not prepare the relevant tax forms, and failed to
attach the invoices to the deposit slips.' 67

157. Id.
158. Id. at 42, 46, 388 n.W.2d at 85, 87-88.
159. Id. at 41-42, 388 N.W.2d at 85. Plaintiff's amended petition alleged that J.R.L.

Enterprises, Inc. had no separate corporate existence and that Liebsack had used the
corporation as a guise to transact his individual business because (1) J.R.L. was under-
capitalized; (2) J.R.L. was insolvent when the License Agreement was entered into; (3)
Liebsack diverted corporate assets for his own use; and (4) the operations of J.R.L.
were carried on by Liebsack without regard to the corporate entity. Id. at 41, 388
N.W.2d at 85.

160. Id.
161. Id. at 42, 388 N.W.2d at 85. Since the plaintiff did not appeal the alter ego is-

sue, the supreme court did not discuss how the trial court decided that Liebsack did
not use J.R.L. as his alter ego.

162. See supra note 41 and accompanying text.
163. SericeMaster, 223 Neb. at 47, 388 N.W.2d at 88. The supreme court could

have concluded that Liebsack carried on the corporate operations in disregard of the
separate corporate entity and therefore the corporate entity should be disregarded.

164. Id. at 47, 388 N.W.2d at 88.
165. Id. Liebsack felt that "it was not in his best interests" to provide deposit slips

from JRL's other business enterprises. Id. at 46, 388 N.W.2d at 88.
166. Id. at 45-46, 388 N.W.2d at 87.
167. Id. at 46, 388 N.W.2d at 88. In addition, he instructed an employee, Linda

Jones, to pull the ServiceMaster invoices after ServiceMaster initiated the audit. Id. at
47, 388 N.W.2d at 88. The amounts in the fee reports matched the amounts in the in-
voices. Id. After summons had been served on Jones' husband; another JRL share-
holder, Jones went back and found ServiceMaster invoices that had been omitted from
the audit. Id. The invoices reflected $200,000.00 to $300,000.00 of revenues had been
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On appeal, ServiceMaster assigned as error only the trial court's
finding that Liebsack did not intentionally underreport revenues or
otherwise actively participate in a scheme to defraud Ser-
viceMaster. 168 At issue was whether Liebsack submitted the finan-
cial reports knowing them to be false or recklessly submitted them
without knowledge as to their truth.169

The Nebraska Supreme Court applied a six element test to sus-
tain a cause of action for fraudulent representation. 170 In order to
hold the shareholder personally liable under this test, the plaintiff
must show all six of the following elements:

(1) that a representation was made, (2) that the representa-
tion was false, (3) that when made the representation was
known to be false or made recklessly without knowledge of
its truth and as a positive assertion, (4) that it was made
with the intention that the plaintiff should rely upon it, (5)
that the plaintiff reasonably did so rely, and (6) that he or
she suffered damage as a result.171

Since the record contained only circumstantial evidence on the
issue of fraudulent representation, 172 the court applied the test of
Rettinger v. Pierpont 73 which provided that circumstantial evidence
will not sustain a finding of fraud unless the circumstances "are of
such a nature and so related to each other that the conclusion
reached is the only one that can fairly and reasonably be drawn
therefrom."1

74

The court essentially found that Liebsack was merely an impru-
dent businessman, and, accordingly, refused to hold him liable for
fraud because fraud was not the only reasonable inference that could
have been drawn from the evidence. 175 For example, the court noted
that "[w]hile Liebsack's accounting practices and actions during the

underreported. Id. Since no one had told Jones not to pull these invoices the court
concluded that there was no fraud involved. Id.

168. Id.
169. Id. at 44, 388 N.W.2d at 86.
170. Id. at 43-48, 388 N.W.2d at 86-89.
171. Id. (citing Gitschel v. Sauer, 212 Neb. 454, 461, 323 N.W.2d 93, 97 (1982)).
172. Id. at 44, 388 N.W.2d at 86.
173. 145 Neb. 161, 15 N.W.2d 393 (1944).
174. Id. at 196, 15 N.W.2d at 411 (quoting Blid v. Chicago & N.W. Ry. Co., 89 Neb.

689, 691-92, 131 N.W. 1027, 1028 (1911)). See ServiceMaster, 223 Neb. at 43, 388 N.W.2d
at 86 (stating that "[f]raud is not presumed and must be proven by clear and convinc-
ing evidence"); Fenner, Circumstancial Evidence in Nebraska, 19 CREIGHTON L. REV.
236 (1986).

175. ServiceMaster, 223 Neb. at 48, 388 N.W.2d at 89. The supreme court found
that the Rettinger test was not met because, although Liebsack submitted all the
monthly reports, he had actually only prepared some of them. Id. at 45, 388 N.W.2d at
87. The court also noted that Liebsack failed the CPA exam. Id. at 45, 388 N.W.2d at
87.
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[audit] were not beyond reproach, the evidence fails to show that
Liebsack actively practiced fraud upon ServiceMaster.' 76

In Hahn & Hupf Construction, Inc. v. Highland Heights Nursing
Home, Inc.,177 in contrast to ServiceMaster, the court separated the
plaintiff's causes of action for fraud and for piercing of the corporate
veil. 178 In that case, the plaintiff, Hahn & Hupf Construction, Inc.
("Hahn & Hupf") negotiated with the defendant, Highland Heights
Nursing Home, Inc. ("the corporation") for the construction of a
nursing home.179 The parties were unsure whether financing for the
project would be available.'8 0 Vera Plum, a director and a holder of
one third of the corporation's stock, received undocumented assur-
ance from an individual named Mike McGrath that the corporation
would obtain a loan.' 8 ' Hahn & Hupf began construction of the pro-
ject and incurred considerable expenses. 182 Mrs. Plum then repre-
sented to Hahn & Hupf that financing would be forthcoming. 8 3 The
other directors did not inform the plaintiff that Mrs. Plum had mis-
represented the status of the financing for the project.1 8 4 The loan
was never obtained and Mrs. Plum, as president of the corporation,
finally told the plaintiff to halt construction. 8 5 Subsequently, the
corporation filed bankruptcy.1 8 6

Hahn & Hupf brought suit to recover for breach of contract
against the directors of the bankrupt, alleging inter alia, fraud on the
part of Mrs. Plum. 8 7 The Nebraska Supreme Court used veil-pierc-
ing language in its analysis, but did not apply the doctrine.' 8 8 In-
stead, the court applied the six-element test and held Mrs. Plum
personally liable for the debt on the basis of fraud and false represen-

176. Id. at 48, 388 N.W.2d at 89 (citing Slusarski v. American Confinement Sys., 218
Neb. 576, 357 N.W.2d 450 (1984)). In Slusarski, the court applied the Rupe test. See
supra notes 140-46 and accompanying text. Therefore, the court could have concluded
that Liebsack's actions demonstrated that he carried on the operations of the corpora-
tion in disregard of the corporate entity.

177. 223 Neb. 189, 382 N.W.2d 607 (1986).
178. Id. at 194-95, 382 N.W.2d at 611.
179. Id. at 191, 382 N.W.2d at 609.
180. Id. at 192, 382 N.W.2d at 610.
181. Id. at 193, 382 N.W.2d at 610. McGrath represented a corporation called Com-

munity Development of Glenwood, Iowa. Id. at 191, 382 N.W.2d at 609. McGrath be-
came a director of the nursing home. Id. at 192, 382 N.W.2d at 610.

182. Id. at 192-93, 382 N.W.2d at 610.
183. Id. at 193, 382 N.W.2d at 610.
184. Id. at 194, 382 N.W.2d at 611.
185. Id. at 193, 382 N.W.2d at 610.
186. Id. at 193-94, 382 N.W.2d at 611.
187. Id. at 190, 382 N.W.2d at 609.
188. Id. at 194, 382 N.W.2d at 611. The court stated that "where fraud is committed

by a corporation it is time to disregard the corporate fiction and hold the persons re-
sponsible therefor in their individual capacities." Id. (citing Fowler v. Elm Creek State
Bank, 298 Neb. 631, 638-39, 254 N.W.2d 415, 419 (1977)).
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tation. s 9 Thus, the Nebraska Supreme Court does know how to dis-
tinguish fact situations which require a fraud analysis from those
that require a veil-piercing analysis.

In J.L. Brock Builders, the court stated that "'[s]ome of the fac-
tors which are relevant in determining whether to disregard the cor-
porate entity' on the basis of fraud"'190 are the Rupe factors, which
are analogous to badges of fraud.19 1 Establishing three of these fac-
tors was sufficient to hold Dahlbeck personally liable to Brock even
though Viking was not a "mere facade" for Dahlbeck's personal deal-
ings and even though "[t]here was no unity of interest as far as
Dahlbeck and Viking were concerned."'1 92 That is, Dahlbeck was
held liable in spite of the fact that he did not carry on the operations
of Viking "in disregard of the corporate entity."'1 93

ANALYSIS

The standard applied in J.L. Brock Builders, Inc. v. Dahlbeck 19 4

to determine whether to disregard the corporate entity consisted of a
modification of the Rupe factors by classifying them as analogous to
"badges of fraud.' 195 The remainder of this Note makes five points.
To begin with, the use of these factors in a given case is an imprecise
standard for piercing the corporate veil. 196 Second, the court incor-
rectly applied the Rupe test to the facts of Dahlbeck's case. 197 Third,
the six-element test, applied in ServiceMaster Indus. v. J.R.L Enter-
prises, Inc.198 and the badges of fraud test created in J.L. Brock
Builders are different in terms of potential shareholder liability. 19 9

Fourth, if the six-element test had been applied to Dahlbeck's ac-
tions, no personal liability would have attached.20 0 Finally, for the
future, the court should distinguish the conflicting standards of these
veil-piercing cases. 20 '

189. Id. at 196-97, 382 N.W.2d at 612-13.
190. J.L. Brock Builders, 223 Neb. at 498, 391 N.W.2d at 115 (citing Rupe, 207 Neb.

at 135, 296 N.W.2d at 477) (emphasis added).
191. See supra note 42 and accompanying text.
192. J.L. Brock Builders, 223 Neb. at 502-03, 391 N.W.2d at 117.
193. See supra notes 59-63 and accompanying text.
194. 223 Neb. 493, 391 N.W.2d 110 (1986).
195. Id. at 498, 391 N.W.2d at 115.
196. See infra notes 202-12 and accompanying text.
197. See infra notes 213-40 and accompanying text.
198. 223 Neb. 39, 388 N.W.2d 83 (1986).
199. See infra notes 241-47 and accompanying text.
200. See intfra notes 248-52 and accompanying text.
201. See infra notes 253-58 and accompanying text.
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THE RUPE TEST

Just as with any standard for piercing the corporate veil, the
Rupe test is an indeterminant test 20 2 for at least three reasons. First,
the fourth factor cannot be ascertained by identifiable facts. It is
merely a preliminary conclusion the court reaches in holding the
shareholder liable.20 3 What the court is really looking for is a combi-
nation of the first three factors and the failure of the shareholder to
maintain corporate formalities. 20 4

Second, the Rupe court did not articulate how much weight it
would give to each factor or whether the plaintiff must establish all
four of them.20 5 The court merely stated that these are some of the
relevant factors. 20 6 Cases subsequent to Rupe are conflicting as to

whether the fourth factor must be present.20 7 For example, the hold-
ing in Slusarski suggests that the fourth factor must be present.20 8

Even though the corporation was undercapitalized and insolvent, the
other two shareholders were not held liable because they did not
"carry on the operations of the corporation in disregard of the corpo-
rate entity. '20 9 Contrary to Slusarski, the court suggested that a

showing of less than all four factors may be sufficient to disregard
the corporate entity.2 10 In J.L. Brock Builders, the court actually

held as much.211'

Third, the Rupe court did not make it clear whether its four-part
test would be the only test that would be applied to disregard the

corporate entity. ServiceMaster, however, demonstrates that the
court may pierce the corporate veil when the plaintiff establishes the
six elements of fraudulent representation. 212

Application of the Rupe Test in J.L. Brock Builders

Chief Justice Krivosha believed that the court incorrectly ap-
plied the four factors of Rupe to the facts of J.L. Brock Builders.213

202. See supra note 8 and accompanying text.
203. See supra note 103 and accompanying text.
204. See supra notes 99-105 and accompanying text.
205. See supra note 127 and accompanying text.
206. J.L. Brock Builders, 223 Neb. at 503, 391 N.W.2d at 118.
207. See supra notes 134-53 and accompanying text.
208. See supra notes 144-46 and accompanying text.
209. See supra note 145 and accompanying text.
210. See supra note 153 and accompanying text. In J.L. Brock Builders, however,

the court does not mention Gerstner in its holding which established that three of the
four factors is sufficient to disregard the corporate entity. See JL. Brock Builders, 223
Neb. at 503, 391 N.W.2d at 118.

211. J.L. Brock Builders, 223 Neb. at 503, 391 N.W.2d at 118.
212. See supra notes 170-71 and accompanying text.
213. J.L. Brock Builders, 223 Neb. at 503-06, 391 N.W.2d at 118-19 (Krivosha, C.J.,

dissenting).
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The following discussion suggests that even if the court was correct
in finding the first three factors present, the corporate veil should
not have been pierced because the fourth factor was not present in
this case.214

In finding that Viking was undercapitalized, the court failed to
consider the distinction between contract and tort creditors.215 Brock
was not a tort claimant who did not choose to deal with the corpora-
tion.216 As Chief Justice Krivosha pointed out in his dissent, each of
Viking's creditors knew they were dealing with a company with lim-
ited liability.217 Creditors knew that if Viking dissolved or went
bankrupt they may not look to the assets of its shareholders. 218

Thus, it can be argued that they understood the risk when they ex-
tended credit to Viking.219

Moreover, the amount of capital that is adequate depends upon
the nature of the business of the particular corporation. 220 Brock's
own expert witness admitted that home developers commonly set up
the business somewhat undercapitalized. 221 And Krivosha pointed
out in his dissent that "few, if any, home construction businesses
could meet the expert's 'industry standard' of a net equity ratio of
61.2 percent. '222

The court's use of the undercapitalization factor was misplaced
because Brock was a contract creditor who could have investigated
Viking's financial strength or insisted that Dahlbeck personally guar-
antee the extension of credit.223

Regarding the insolvency factor, the dissent argued that, even
though Viking's liabilities exceeded its assets throughout its existence
and even though Viking did not always pay its bills on time, it is not
uncommon for a close corporation to do so. 224 The court has there-
fore condemned most small businesses which continue operation of
the business on a "hand to mouth" basis.225 This attitude toward cor-

214. See infra notes 215-40 and accompanying text.
215. See supra notes 80-90 and accompanying text.
216. See supra note 26.
217. J.L. Brock Builders, 223 Neb. at 505, 391 N.W.2d at 119 (Krivosha, C.J.,

dissenting).
218. See supra notes 82-87 and accompanying text.
219. See supra note 85 and accompanying text.
220. See supra note 76 and accompanying text.
221. See supra note 51 and accompanying text.
222. J.L. Brock Builders, 223 Neb. at 504, 391 N.W.2d at 118 (Krivosha, C.J.,

dissenting).
223. See supra notes 82-87 and accompanying text.
224. J.L. Brock Builders, 223 Neb. at 505, 391 N.W.2d at 119 (Krivosha, C.J.,

dissenting).
225. See J.L. Brock Builders, 223 Neb. at 504-05, 391 N.W.2d at 118-19 (Krivosha,

C.J., dissenting).
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porations is contrary to the policy of encouraging capital investment
by limiting shareholder liability and is practically unrealistic. 226

In analyzing the diversion of corporate assets factor, the court
mischaracterized Dahlbeck's "diversion" of Viking's assets as some
sort of fraud or wrong.227 The court found that Dahlbeck "trans-
ferred all Viking's assets to himself, resulting in preferential pay-
ment to the detriment of Viking's recognized creditors."2 2 s Chief
Justice Krivosha believed that if Dahlbeck were to be held liable, he
should only have been held liable for the $11,000.00 because that was
all that Dahlbeck had transferred to himself.229 The majority opin-
ion itself suggested the same result when it stated that shareholders
"may be compelled to repay what they have received" when they
withdraw assets leaving creditors unpaid.230 Assuming Dahlbeck had
kept those assets for himself, then at the most the court should have
classified Dahlbeck's "diversion" of the assets as a fraudulent convey-
ance.231 If a fraudulent conveyance had occurred, Dahlbeck would
only have had to repay the $11,000.00 to Viking and then the corpora-
tion would have distributed that amount pro rata to all of its credi-
tors.232 Since Brock had not secured its claim against Viking by filing
a lien, it is likely that Brock would have received little if nothing.233

Krivosha, in his dissent, found it hard to understand why Dahlbeck
should be liable for the $15,895.00 debt because he would not have
been personally liable had he merely transferred the $11,000.00 of as-
sets to the bank in the first place.234

With respect to the fourth "factor", the court was correct in find-
ing that Dahlbeck did not use Viking as a business conduit for his
personal dealings.235 Dahlbeck did not commingle funds from the
other corporations in which he had an interest as the shareholder in

226. See supra notes 3-4 and accompanying text.
227. See supra notes 55-58 and accompanying text.
228. J.L. Brock Builders, 223 Neb. at 502, 391 N.W.2d at 117. The court also stated

that "[p]referential treatment in distribution of Viking's total assets prevented even
partial payment to Viking's known creditors." Id.

229. JL. Brock Builders, 223 Neb. at 505, 391 N.W.2d at 119 (Krivosha, C.J., dis-
senting). Moreover, Chief Justice Krivosha found it "difficult to understand" why

Dahlbeck should be held liable because had he "simple transferred the assets to the
creditor in the first instance, no personal liability would [have attached]." Id.

230. Id. at 501, 391 N.W.2d at 116-17 (emphasis added).
231. See supra note 98 and accompanying text.
232. See supra notes 93-98 and accompanying text.
233. See supra note 26.
234. J.L. Brock Builders, 223 Neb. at 505, 391 N.W.2d at 119 (Krivosha, C.J.,

dissenting).
235. Id. at 502-03, 391 N.W.2d at 117. The court found that the "[e]vidence did not

establish that Dahlbeck and Viking ceased their separate existence, as it were, so that
the interests of Viking became the interests of Dahlbeck. There was no unity of inter-
est as far as Dahlbeck and Viking were concerned." Id.

1988]



CREIGHTON LAW REVIEW

Rupe had done.23 6 Nor did he receive large salaries. In fact, he re-
ceived no salary for several years.237 Chief Justice Krivosha believed
that it was inappropriate to pierce Viking's corporate veil because
there was no evidence of an "intent to create a corporation for a
fraudulent purpose. '238 Viking was not a "sham" corporation.239 As
Krivosha stated, Viking was just "a legitimate business that went
broke."

240

DISTINGUISHING SERVICEMASTER

In ServiceMaster the court did not separate the plaintiff's cause
of action for fraudulent representation and the cause of action for
piercing the corporate veil as it had done in Hahn & Hupf Construc-
tion, Inc. v. Highland Heights Nursing Home, Inc.241 As a result, the
ServiceMaster court applied the six-element test to determine
whether to disregard the corporate entity.2 42

Chief Justice Krivosha believed that even though J.L. Brock
Builders and ServiceMaster are factually different in nature, a com-
parison of these two cases "now leaves the state of corporate law in
utter confusion. '243 Perhaps what the Chief Justice meant was that
what these cases have in common is that an element of fraud has er-
roneously been placed in the analysis to pierce the corporate veil. 244

The test applied to hold the shareholder liable in each case required
some showing of fraud, whether it is established by the six-element
test or by the "badges of fraud" test.245 Thus, on a superficial level,
there is no difference between these two tests in terms of the result
reached. Shareholder liability under either test results in personal li-
ability for the entire corporate debt owed to the plaintiff.

On a deeper level, the tests applied in J.L. Brock Builders and
ServiceMaster are quite different. If the creditor obtains a judgment
against the shareholder using the six-element test, only that creditor
may execute the judgment against the shareholder.24 6 This limita-

236. See supra note 129 and accompanying text.
237. J.L. Brock Builders, 223 Neb. at 495, 391 N.W.2d at 113.
238. Id. at 505-06, 391 N.W.2d at 119 (Krivosha, C.J., dissenting).
239. Id. at 504-05, 391 N.W.2d at 118 (Krivosha, C.J., dissenting).
240. Id. at 505, 391 N.W.2d at 119 (Krivosha, C.J., dissenting). Moreover, the Chief

Justice stated that "[t]he 'badges of fraud' attributed to Dahlbeck [were] no different
than those which can be found in any business going broke." Id. at 506, 391 N.W.2d at
119.

241. 222 Neb. 189, 382 N.W.2d 607 (1986).
242. See supra notes 170-71 and accompanying text.
243. J.L. Brock Builders, 223 Neb. at 506, 391 N.W.2d at 119 (Krivosha, C.J.,

dissenting).
244. See supra notes 62-63, 170-76 and accompanying text.
245. See supra notes 40-42, 170-71 and accompanying text.
246. See supra note 70 and accompanying text.
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tion does not apply, however, when the creditor pierces the corporate
veil because other creditors ofthe corporation may use the judgment
to satisfy their debt claims.2 47

Application of the Six-Element Test to J.L. Brock Builders

Had the Nebraska Supreme Court applied the six-element test,
Dahlbeck would not have been held personally liable to Brock be-
cause Dahlbeck's actions fell short of fraud. Under the 'only reason-
able conclusion' standard applied in ServiceMaster,248 it could not be
said that the only reasonable conclusion to be drawn from Dahlbeck's
actions were fraud on his part. For example, one conclusion that
may be drawn is that Dahlbeck wished to repay the bank.249

Dahlbeck said that the reason Viking continued to incur debt despite
the corporation's insolvency was to implement an orderly dissolution
so that more of Viking's creditors would be paid.250

Dahlbeck was not guilty of fraudulent representation because he
made no representations to creditors, including Brock, that Viking
was anything other than a high risk real estate development com-
pany.25 1 Similarly, Dahlbeck's actions were not analogous to the
shareholder in Slusarski who made representations to creditors that
the corporation was "backed by millionaires. '252 The court, there-
fore, erred in holding Dahlbeck liable for the debt owed Brock be-
cause there was insufficient evidence of fraud on Dahlbeck's part
under the six-element test.

ALTERNATIVE APPROACHES TO PIERCING CASES IN NEBRASKA

In order to be consistent in disregarding the corporate entity, the
Nebraska Supreme Court should do four things. First, the term
"badges of fraud" should have no application to these suits because it
has the effect of imposing too lenient of a standard for disregarding

247. See supra note 69 and accompanying text.
248. See supra notes 172-76 and accompanying text.
249. See supra notes 24-25 and accompanying text.
250. See supra notes 21-22 and accompanying text. Had Dahlbeck left the corpora-

tion like his partner Koch had done, Brock and other creditors would have received
even less than they did. J.L. Brock Builders, 223 Neb. at 497, 391 N.W.2d at 114.
Dahlbeck testified that the transfer of the $11,000.00 of assets to himself resulted in a
reduction in the number of creditors who would have been unpaid. Id. This would
have especially been true if the corporation were forced into bankruptcy. Id.

251. Brief of the Defendant-Appellee at 17, J.L. Brock Builders.
252. See supra note 141 and accompanying text. Note that Dahlbeck would not

have been held liable under the separate test for contract creditors because he did not
impliedly guarantee the obligation or mislead Brock that Viking was financially sound.
Dahlbeck's conduct was similar to the other two shareholders in Slusarski, because
Dahlbeck did not actively participate in any fraudulent acts. See supra notes 145-46
and accompanying text.
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the corporate entity.253 Second, the four factors of Rupe should be
clarified by requiring that the fourth factor be present. It is difficult
to understand why the shareholder should be held liable under the
Rupe four factor test when there is no "unity of interest" between
the shareholder and the corporation. Third, the court should make
the distinction it made in Hahn & Hupf between a claim for fraudu-
lent representation and a claim to pierce the corporate veil. 25 4 This
could be accomplished by requiring the plaintiff to properly plead the
cause of action as either a fraudulent conveyance, a fraudulent repre-
sentation, or as a suit to disregard the corporate entity using the
Rupe factors.

Finally, the court should consider adopting a separate test for
tort creditors.255 In a tort case, the shareholder should be liable if it
is reasonably foreseeable that the potential tort liability exceeds the
amount of assets available to the tort victim. 256 This is a more logical
test because in a tort case it simply makes no sense to consider
whether the shareholder dominated the corporation or disregarded
corporate formalities. 257 Further, this test is advantageous in that it
aids attorneys in advising corporate clients on the risk of personal
liability.

258

CONCLUSION

The Nebraska Supreme Court in J.L. Brock Builders, Inc. v.
Dahlbeck, incorrectly applied a modified version of the imprecise
Rupe test. This modified version is the lenient "badges of fraud" test
which is in conflict with the policy of limited shareholder liability.

In addition to the "badges of fraud" standard, the court, in an-
other recent decision,259 created a second standard for disregarding
the corporate entity. These two conflicting standards can only be ex-
plained in terms of requiring a showing of fraud. But they are differ-

253. See supra note 68 and accompanying text.
254. See supra notes 177-89 and accompanying text.

255. See Barber, 17 WILLIAMETTE L. REV. at 394-95.

256. Id. This "insurance approach" determines how much insurance is adequate
based on the reasonably foreseeable risks inherent in the particular corporation. The
insurance industry has compiled data on major industries which could be used to de-
termine whether the combination of capital and insurance is adequate for possible tort
liability of the company. Id.

257. Id. at 381. This is so because tort victims seldom deal with the corporation
prior to being injured. See supra note 81 and accompanying text.

258. Barber, 17 WILLIAMErrE L. REV. at 394-95. The attorney should, in addition to
advising the client to comply with corporate formalities, compile documentation on the
capital structure and reasonable tort risks of comparable businesses. Id. at 402-03.

259. ServiceMaster v. J.R.L. Enterprises, Inc., 223 Neb. 39, 388 N.W.2d 83 (1986).
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ent with respect to the ultimate liability imposed upon the
shareholder.

In future cases, the court should clarify the tests it has applied in
past veil-piercing cases and should consider a separate test for tort
cases. Until then, the status of corporate law in Nebraska will re-
main in "utter confusion.

'260

Gregory A. Ring-'89

260. J.L. Brock Builders, 223 Neb. at 506, 391 N.W.2d at 119 (Krivosha, C.J.,
dissenting).

19881




