
NEBRASKA'S PROHIBITION OF OFF-TRACK
BETTING: AN EXERCISE OF POLICE POWER

INTRODUCTION

The Nebraska Supreme Court with its decision in Midwest Mes-
senger Association v. Spire,1 reasserted the ability of the Nebraska
legislature to regulate or prohibit certain aspects of the state's legal-
ized gambling industry.2 In a five-to-two decision, the court upheld
section 2-1221 of the Nebraska Revised Statutes which prohibits off-
track betting services.3 The Nebraska Supreme Court upheld section
2-1221 against several constitutional challenges. 4 The court held that
section 2-1221 did not unconstitutionally impair Midwest Messenger
Association's ("Midwest Messenger") right to contract,5 was not un-
constitutionally vague or overbroad, 6 and did not violate the equal
protection clause of the fourteenth amendment.7 Finally, the court
concluded that off-track betting was intertwined with gambling and
thus was regulatable under the state's police power.8

The Nebraska Supreme Court's decision in Midwest Messenger

1. 223 Neb. 748, 393 N.W.2d 438 (1986).
2. Id. at 753, 393 N.W.2d at 442.
3. Id. at 756, 393 N.W.2d at 443. The pertinent language of the statute provides:
Except as provided in section 2-1221.01, whoever directly or indirectly, accepts
anything of value to be wagered or to be transmitted or delivered for wager in
any parimutuel [sic] or certificate system of wagering on horse races, or deliv-
ers anything of value which has been received outside of the enclosure of a
racetrack holding a race meet licensed under Chapter 2, article 12, to be
placed as wagers in the parimutuel [sic] pool or certificate system of wagering
on horse racing within such enclosure shall be guilty of a Class II
misdemeanor.

NEB. REV. STAT. § 2-1221 (Cum. Supp. 1986). In the five-to-two decision, Justices Bos-
laugh, Hastings, Caporale, Shanahan, and Grant were in the majority, while Chief Jus-
tice Krivosha and Justice White dissented. Midwest Messenger, 223 Neb. at 748, 756,
758, 393 N.W.2d at 439, 443, 445.

4. Midwest Messenger, 223 Neb. at 749-750, 393 N.W.2d at 440.
5. Id. at 753-54, 393 N.W.2d at 442. The contracts clause of the United States

Constitution provides: "No State shall ... pass any... law impairing the Obligation of
Contracts." U.S. CONST. art. I, § 10, cl. 1. The contracts clause prohibits any state from
passing a law inhibiting contracts unless it is reasonably related to a legitimate state
end. J. NOWAK, R. ROTUNDA & J. YOUNG, CONSTITUTIONAL LAW § 11.8, at 382 (3d ed.
1986) [hereinafter J. NOWAK].

6. Midwest Messenger, 223 Neb. at 754-55, 393 N.W.2d at 442-43. See infra note
20.

7. Midwest Messenger, 223 Neb. at 755, 393 N.W.2d at 443. The equal protection
clause of the fourteenth amendment states: "No State shall ... deny to any person
within its jurisdiction the equal protection of the laws." U.S. CONST. amend. XIV, § 1.
The equal protection clause guarantees that similar individuals will be dealt with in a
similar manner by the government. J. NOWAK, supra note 5, § 14-2, at 525. It does not
prohibit the government from classifying persons. Id.

8. Midwest Messenger, 223 Neb. at 754, 393 N.W.2d at 442.
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parallels previous decisions in Nebraska Messenger Services Associa-
tion v. Thone 9 and Pegasus of Omaha, Inc. v. State.10 In both of
these cases, state and federal courts upheld the previous version of
section 2-1221, which prohibited messenger services for a fee.'1 This
Note first reviews the Midwest Messenger decision, which upholds
the State of Nebraska's prohibition of off-track betting.12 Second,
this Note reviews the power of the State to regulate both legal and
illegal businesses and activities. 13 Third, this Note examines the pre-
vious decisions in Nebraska Messenger Services and Pegasus and deci-
sions regarding off-track betting cases from other states.' 4 Finally,
this Note analyzes the Midwest Messenger decision, and concludes
that the Nebraska Supreme Court reached the correct result.15

FACTS AND HOLDING

The Nebraska Supreme Court, in Midwest Messenger, upheld the
constitutionality of Nebraska's off-track betting law.16 The plaintiff,
Midwest Messenger, provided off-track betting services for a fee. 17

After operating a messenger service for six years, Midwest Messen-
ger challenged the constitutionality of section 2-1221 on three
grounds.' 8 First, Midwest Messenger claimed that section 2-1221 was
unconstitutional in that it impaired the right of members of Midwest
Messenger to freely contract with their clients.19 Next, they alleged
that the off-track betting statute was "unconstitutionally vague and
overbroad in violation of the due process" clause of the fourteenth
amendment.20 Finally, Midwest Messenger contended that section 2-
1221 did not provide "equal protection of the law in violation of both

9. 478 F. Supp. 1036 (D. Neb.), aff'd, 611 F.2d 250 (8th Cir. 1979).

10. 203 Neb. 755, 280 N.W.2d 64 (1979)..
11. Pegasus, 203 Neb. at 755-56, 280 N.W.2d at 65; Nebraska Messenger Services,

478 F. Supp. at 1037 (D. Neb.), affd, 611 F.2d at 251 (8th Cir. 1979).
12. See irnfra notes 16-41 and accompanying text.
13. See infra notes 47-79 and accompanying text.

14. See infra notes 80-125 and accompanying text.

15. See inkfra notes 126-73 and accompanying text.
16. Midwest Messenger, 223 Neb. at 749-50, 393 N.W.2d at 440.
17. Id. at 749, 393 N.W.2d at 440.
18. Id. at 749-50, 393 N.W.2d at 440.
19. Id. at 749, 393 N.W.2d at 440.
20. Id. at 749-50, 393 N.W.2d at 440. The vagueness doctrine requires that a statute

meet two requirements:

1) Does the law "give a person of ordinary intelligence a reasonable opportu-
nity to know what is prohibited, so that he can act accordingly;" and 2) Does
the law provide explicit standards for those who enforce the law to prevent
arbitrary and discriminatory enforcement. The overbreadth doctrine serves to
void a law which reaches a substantial amount of constitutionally protected
conduct. Id. at 494 (quoting Grayned v. City of Rockford, 408 U.S. 104, 108-09
(1972)).
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the state and federal Constitutions."21

Concerning the first claim, the Nebraska Supreme Court found
that contract rights are not absolute. 22 The majority concluded that
the Nebraska legislature had the power to regulate the right to con-
tract in order to promote or preserve th6 public health, safety, or
welfare. 23 When employing its police power, the State must exercise
such power in a way which is reasonably related to a legitimate state
purpose.24 The court reasoned that section 2-1221 satisfied the afore-
mentioned requirement.25 The majority found that the statute
prohibiting off-track betting bore a reasonable relation to the legiti-
mate state goals of preventing the infiltration of organized crime into
the state's legalized gambling industry and increasing state reve-
nues.26 These interests were just two among several state concerns
that the court found legitimate. 27

Next, the court found that section 2-1221 was not unconstitution-
ally overbroad. 28 The court reasoned that because off-track betting
was so closely intertwined with gambling, it was not a constitution-
ally protected activity; therefore, Midwest Messenger's overbreadth
claim was without merit.29 In rejecting Midwest Messenger's vague-
n-ess challenge, the court found that the off-track betting statute
clearly proscribed the conduct engaged in by the Association.30 Be-
cause the statute plainly proscribed its conduct, Midwest Messenger
had no standing to maintain a vagueness action. 3 '

Finally, the court addressed Midwest Messenger's equal protec-
tion claim and held that section 2-1221 applied not only to licensed
Nebraska tracks, but to any racetrack.3 2 Thus, the statute did not vi-
olate the equal protection clause of either the federal or Nebraska

21. Midwest Messenger, 223 Neb. at 750, 393 N.W.2d at 440.
22. Id; (citing Nebbia v. New York, 291 U.S. 502, 523 (1934)).
23. Id. at 750, 393 N.W.2d at 440-41.
24. Nebbia v. New York, 291 U.S. 502, 525 (1934). This requirement is usually re-

ferred to as the "reasonableness test."
25. Midwest Messenger, 223 Neb. at 751, 393 N.W.2d at 441.
26. Id. at 752-53, 393 N.W.2d at 441-42.
27. Id. at 752, 393 N.W.2d at 441-42. The court in Midwest Messenger also men-

tioned concerns with the "difficulty in policing messenger service activities; wagers
placed with the services that never reached the track; and the creation of significant
law enforcement problems in communities where the services are operated." Id. at
752, 393 N.W.2d 442.

28. Id. at 754, 393 N.W.2d at 442.
29. Id.
30. Id. at 755, 393 N.W.2d at 443.
31. Id. at 754, 393 N.W.2d at 442.
32. Id. at 755, 393 N.W.2d at 443. In Midwest Messenger's equal protection claim,

it argued that section 2-1221 prohibits "'messenger services from accepting wagers for
delivery to race tracks within Nebraska, but not to race tracks outside of Nebraska.' "
Id. (citing Brief for Appellant at 19, Midwest Messenger Association v. Spire, 223 Neb.
748, 393 N.W.2d 438 (1986)).
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constitutions.
33

Chief Justice Krivosha and Judge White dissented for the same
reasons set forth in their earlier dissent in Pegasus.34 Chief Justice
Krivosha and Judge White reasoned that once the State of Nebraska
legalized pari-mutuel gambling, it could not limit the manner in
which the money arrived at the track under the guise of its police
power.3 5 In Pegasus, the two Judges had opined "that a citizen
clearly has the right to engage in any lawful occupation not detri-
mental to the public health, safety, and welfare without interference
by the State. ' 36 They had further stated that once the state legalized
pari-mutuel gambling, then off-track betting also became a legitimate
companion business. 37 Therefore, in Midwest Messenger, Chief Jus-
tice Krivosha concluded that the off-track betting prohibition was un-
constitutional even under the guise of the state's police power.38

The Nebraska Supreme Court, in upholding section 2-1221 of the
Nebraska Revised Statutes, followed several well established stan-
dards in deciding upon the constitutional questions involved in its de-
cision.39 The court examined the validity of section 2-1221 by using
the reasonableness standard as well as the vagueness, overbreadth
and equal protection doctrines.40 The court's analysis in Midwest
Messenger was consistent with previous cases which challenged the
constitutionality of Nebraska's off-track betting statute.41

BACKGROUND

Article one, section ten of the United States Constitution pro-
vides: "No State shall ... pass any ... law impairing the Obligation
of Contracts. '42 In Nebbia v. New York, 43 the United States Supreme
Court noted that although the right to contract is expressly guaran-
teed in the United States Constitution, this right is not absolute. 44

33. Id.
34. Id. at 756, 393 N.W.2d at 443 (Krivosha, C.J., dissenting); id. at 758, 393 N.W.2d

at 445 (White, J., dissenting).
35. Id. at 756, 393 N.W.2d at 444 (Krivosha, C.J., dissenting). See also Pegasus, 203

Neb. at 760, 280 N.W.2d at 67 (Krivosha, C.J., dissenting).
36. Pegasus, 203 Neb. at 760, 280 N.W.2d at 67 (Krivosha, C.J., dissenting).
37. Id. at 760-61, 280 N.W.2d at 67-68 (Krivosha, C.J., dissenting).
38. Midwest Messenger, 223 Neb. at 758, 393 N.W.2d at 444-45 (Krivosha, C.J.,

dissenting).
39. Id. at 750-55, 393 N.W.2d at 440-43.
40. Id.
41. See infra notes 80-104 and accompanying text.
42. U.S. CONST. art. I, § 10, cl. 1.
43. 291 U.S. 502, 523, 537-39 (1934) (holding a statute giving a New York State

board the power to fix the price of milk was reasonably related to the preservation of
the public welfare).

44. Id.
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The Supreme Court declared that a state statute regulating the right
to contract will be upheld if it is reasonably related to a legitimate
end.45 The Supreme Court has extensively used the above test to de-
termine the validity of state regulations in commercial and economic
areas, including regulations concerning the public health, safety, and
welfare, that are aimed at illegitimate, as well as legitimate
businesses.

46

REGULATION OF LEGITIMATE ACTIVITIES

In Nebbia, the United States Supreme Court setforth standards
for the judiciary to follow in reviewing state regulations that restrict
legitimate businesses. 47 The case involved a New York statute that
gave the Milk Control Board the power to fix the price of milk.48

The Supreme Court, in upholding the statute, recognized that "[the]
correlative rights, that of the citizen to exercise exclusive dominion
over the property and freely to contract about his affairs, and that of
the state to regulate the use of property and the conduct of business,
are always in collision. '49

The Nebbia Court declared that while there was a right to con-
duct or engage in a business, the right was not an unrestricted one.50

It stated that if a business was "affected with a public interest," then
that business could be regulated under the state's police power.5 1

The Court found that "the phrase 'affected with a public interest' can
* * * mean no more than that an industry, for adequate reason, is sub-
ject to control for the public good."'52 The Court held that due pro-
cess requires that state economic regulations bear a reasonable

45. Id. at 537.
46. See, e.g., City of New Orleans v. Dukes, 427 U.S. 297, 305 (1976) (upholding a

New Orleans ordinance that prohibited pushcart vendors from selling their goods in
the City's French Quarter using the reasonable relation test); Williamson v. Lee Opti-
cal Co., 348 U.S. 483, 487-88 (1955) (upholding an Oklahoma law that restricted the
ability of opticians to fit or duplicate eyeglasses using the reasonableness test); Nebbia,
291 U.S. at 537-39 (holding a New York statute regulating the milk industry as valid
using the reasonable relation test); Home Bldg. & Loan Ass'n v. Blaisdell, 29 U.S. 398,
407 (1934) (upholding a statute regulating mortgage foreclosure proceedings using the
reasonable relation test).

47. Nebbia, 291 U.S. at 537.
48. Id. at 515.
49. Id. at 524.
50. Id. at 527-28.
51. Id. at 533.
52. Id. at 536. With regard to the phrase: "affected with a public interest," the

Court also stated that "the statement that one has dedicated his property to a public
use [was], therefore, merely another way of saying that if one embarks in a business
which public interest demands shall be regulated, he must know regulation will en-
sue." Id. at 534.
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relationship to the promotion of the public welfare.53 It further
found that a state, given the right circumstances, can "regulate a
business in any of its aspects. '54 Justice Roberts, writing for the
Court, stated that this principle applies when the regulation concerns
a troublesome or problematic area of an industry or business.55 More-
over, he concluded that any regulation in this area carries with it a
presumptive validity.56

The Nebraska Supreme Court has followed the United States
Supreme Court's standards in deciding on questions concerning the
validity of state regulation of legitimate businesses.5 7 The Nebraska
Supreme Court, in Carolene Products Co. v. Banning,58 used the rea-
sonableness test to strike down a statute prohibiting the sale of "fil-
led milk."5 9 Carolene Products Company was selling two products
known as "Carolene" and "Milnut. °60 The two products were consid-
ered safe and nutritious.6 1 The court held that the statute prohibit-
ing the sale of these products violated the due process clauses of the
United States Constitution and the Nebraska Constitution6 2 because
the statute had no reasonable relation to the public welfare.63 The
Nebraska Supreme Court reasoned that the legislature could regulate

53. Id. at 537. See supra note 49 and accompanying text.
54. Nebbia, 291 U.S. at 537.
55. Id, at 526-28 & n.26. Justice Roberts stated that "[tihe Constitution does not

secure to any one liberty to conduct his business in such fashion as to inflict injury
upon the public at large, or upon any substantial group of the people." Id. at 538-39.

56. Id. at 537-38. In examining the concept of presumptive validity, Justice Rob-
erts wrote that "though the court may hold views inconsistent with the wisdom of the
law, it may not be annulled unless palpably in excess of legislative power." Id. at 538.

57. See United States Brewers' Ass'n., Inc. v. State, 192 Neb. 328, 333, 220 N.W.2d
544, 548 (1974) (holding that a police power regulation must have a reasonable relation
to the public welfare in order to be valid); Skag-way Dep't Stores, Inc. v. City of Grand
Island, 176 Neb. 169, 180-81, 125 N.W.2d 529, 537 (1964) (striking down a Nebraska Sun-
day Closing Statute on reasonableness grounds); Lincoln Dairy Co. v. Finigan, 170 Neb.
777, 787-88, 104 N.W.2d 227, 234 (1960) (examining the reasonableness test in invalidat-
ing a statute regulating the milk industry); Nelsen v. Tilley, 137 Neb. 327, 322-33, 289
N.W. 388, 392-93 (1939) (holding that Nebraska's regulation of the automobile sales in-
dustry was reasonable in one part and unreasonable in another); Carolene Products
Co. v. Banning, 131 Neb. 429, 433, 268 N.W. 313, 315 (1936) (using the reasonableness
test to decide on the validity of a statute regulating the milk industry).

58. 131 Neb. 429, 268 N.W. 313 (1936).
59. Id. at 430, 268 N.W. at 313. The statute defined "filled milk" as
any milk, cream, skim milk, buttermilk, condensed or evaporated milk, pow-
dered milk, condensed skim milk, or any of the fluid derivatives of any of
them, to which has been added any fat or oil other than milk fat, either under
the name of said products or articles or the derivatives thereof or under any
fictitious or trade name whatsoever.

Id. at 430, 268 N.W. at 313-14 (quoting NEB. COMP. STAT. § 81-1022 (Reissue 1929).
60. Id. at 430, 268 N.W. at 314.
61. Id. at 432, 268 N.W. at 315.
62. Id. at 438, 268 N.W. at 317.
63. Id. at 434, 268 N.W. at 315.
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or prohibit the sale of food products that were dangerous or poison-
ous.6 4 Likewise, the state could regulate a legitimate business such as

selling milk, provided that the regulation was "reasonable." 65 In this
case, the regulation was not reasonable because the legislature "can-
not prohibit the sale of a wholesome and nutritious food product."66

REGULATION OF ILLEGITIMATE ACTIVITIES

The Nebraska Supreme Court has also applied the reasonable-
ness standard and versions of it when deciding upon the validity of
state police power enactments regulating illegitimate businesses and
activities.67 In State v. Kelis,68 the Nebraska Supreme Court upheld a
regulation making it unlawful and a misdemeanor to possess mari-
juana weighing one pound or less. 69 After being convicted under the

statute, Kells challenged the law as a violation of his due process and
equal protection rights.70 The court first examined the social policy
aspects of marijuana regulation, finding that "no common vision of
an appropriate social control policy" existed.71 The court observed
conflicting views on the desirability of marijuana prohibition and
availability.72 The Nebraska Supreme Court recognized that mari-

64. Id. at 438, 268 N.W. at 317.
65. Id.
66. Id. at 438, 268 N.W. at 317.
67. Pegasus, 203 Neb. at 759, 280 N.W.2d at 67 (using the reasonableness test to

uphold a state statute prohibiting off-track betting services for a fee); State v. Kells,
199 Neb. 374, 383, 259 N.W.2d 19, 24 (1977) (holding a state statute prohibiting mari-
juana use as valid using the rational relationship test); State v. Ak-Sar-Ben Exposition
Co., 121 Neb. 248, 253, 236 N.W. 736, 738 (1931) (concluding that a Nebraska statute
creating a state racing commission and horse races was not a legitimation of pari-
mutuel gambling at the race tracks; which was already prohibited by the Nebraska
Constitution and State statutes); State v. Ak-Sar-Ben Exposition Co., 118 Neb. 851, 855-
61, 226 N.W. 705, 707-09 (1929) (finding the same and reasoning as the 1931 Ak-Sar-Ben
Exposition decision).

68. 199 Neb. 374, 259 N.W.2d 19 (1977).
69. Id. at 375, 259 N.W.2d at 20. The court stated, "Section 28-4, 125(4), R.R.S.

1943, [was] part of the United Controlled Substances Act and makes it unlawful and a
misdemeanor to possess marijuana weighing 1 pound or less.... Marijuana [was] clas-
sified by the act as an hallucinogenic substance." Id. at 377, 259 N.W.2d at 21.

70. Id. at 375-78, 259 N.W.2d at 20-22. The court found that Kells was in posses-
sion of marijuana for his own personal use in his home and not for distribution or sell-
ing; and that at the time he was older than 19 years of age. Id. at 375-76, 259 N.W.2d at
20-21.

71. Id. at 379-81, 259 N.W.2d at 22-23.
72. Id. at 381, 259 N.W.2d at 23. With regard to marijuana control, the court in

Kells found that
[e]ach institution is going about the business of control in its own way. Par-
ents emphasize mutual communication. The secondary schools emphasize
health education. The colleges recognize personal freedom so long as it does
not jeopardize the educational enterprise. Churches emphasize uncertainty
about the moral implications of marijuana use. The medical fraternity
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juana control was a law enforcement and a societal problem.73 This
conclusion, according to the court, brought marijuana regulation into
the social policy determination area, and decisions in that area are a
legislative function. 74 Further, the court found that "it is within the
prerogative of the legislature to determine whether the possession of
marijuana, including possession for personal use, is to be decriminal-
ized. ' 75 The court concluded by articulating a general doctrine for
the state legislature to follow in dealing with social policy problems
like those in Kells:

When the legislature makes a determination that the use of
a substance or some conduct is harmful and that the use, act,
or possession must be [regulated or] prohibited in the public
welfare, it is under no constitutional obligation to "cover the
waterfront." It may attack different aspects of a problem in
different ways, or go about the matter piecemeal.76

The state's power to regulate or prohibit the use of marijuana is
similar to the state's ability to regulate and prohibit certain aspects of
the gambling industry.77 The regulation or prohibition of both mari-
juana use and gambling activities involve social policy issues that are
traditionally within the state's discretionary police power.78 The fol-
lowing off-track betting cases illustrate the use of the state's discre-
tionary police power in regulating and prohibiting gambling
activities.

79

stresses the need for further research into the health consequences of mari-
juana use. Uncertainty is the common denominator.

Id. (quoting A REPORT FROM CONGRESS, MARIJUANA: A SIGNAL OF MISUNDERSTAND-
ING, FIRST REPORT OF THE NATIONAL COMMISSION ON MARIJUANA AND DRUG ABUSE
120 (1972)).

73. Id.
74. Id. at 381-82, 259 N.W.2d at 23.
75. Id. at 383, 259 N.W.2d at 24.
76. Id. at 383-84, 259 N.W.2d at 24.
77. Id. at 383, 259 N.W.2d at 24; Midwest Messenger, 223 Neb. at 753, 393 N.W.2d at

442. These two cases are analogous in that the Nebraska legislature is given the power
to decide whether to legalize certain aspects of marijuana use and also pari-mutuel
gambling. The legislature is given the power to legalize marijuana for personal use or
not and also to legalize off-track betting or not.

78. See Nebraska Messenger Services, 478 F. Supp. at 1038, aff'd, 611 F.2d at 251-52
(holding Nebraska's off-track betting statute to be a valid use of state police power);
Finish Line Express, Inc. v. City of Chicago, 379 N.E.2d 290, 292 (Ill. 1978) (using the
reasonableness test to uphold a state statute prohibiting off-track betting for a fee);
State v. Thompson, 160 Mo. 333, -, 60 S.W. 1077, 1081 (1901) (upholding a state statute
regulating off-track betting using the real and substantial relation version of the rea-
sonableness test). See also Pegasus, 203 Neb. at 759, 280 N.W.2d at 67 (using the rea-
sonableness test to uphold a state statute prohibiting off-track betting services for a
fee); Kels, 199 Neb. at 383, 259 N.W.2d at 24 (holding a state statute prohibiting mari-
juana use as valid using the rational relationship test). Cf. People v. Monroe, 349 Ill.
270, 280-90, 182 N.E. 439, 444-47 (Ill. 1932) (using the substantial relation version of the
reasonableness test to uphold an act regulating and licensing horse racing in Illinois).

79. See infra notes 80-123.
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PREVIOUS DECISIONS ON NEBRASKA STATUTES PROHIBITING OFF-

TRACK BETTING SERVICES FOR A FEE

In 1977, the State of Nebraska criminalized pari-mutuel gambling
at off-track facilities or through messenger services.80 The pari-
mutuel system of gambling on horse races is a system in which the
winners divide the total amount bet, after certain service oriented ex-
penses are deducted, in proportion to the sums the individual win-
ners have wagered.

8 1

In 1979, Nebraska's statutory prohibition of off-track betting
came under attack in both state and federal courts.8 2 The first attack
came in Pegasus.8 3 In Pegasus, the Nebraska Supreme Court upheld
a prior version of section 2-1221 of Nebraska's statutes.8 4 Section 2-
1221 in its preamended form prohibited only off-track betting serv-
ices for a fee.8 5 Pegasus, an off-track betting service, contended the
provision of off-track betting services for a fee was not gambling.8 6

Pegasus argued "that it [was] conducting a beneficial and lawful busi-
ness which, under Article I, section 3 [due process clause], of the
Constitution of Nebraska, may not be taken away or destroyed under
the guise of regulation. 87 Pegasus also asserted "that while the ac-
tivity may be peculiarly subject to regulation, it [was] not within the
power of the legislature to absolutely prohibit an otherwise lawful
occupation."8 8 Finally, Pegasus challenged the law on an equal pro-
tection basis.8 9

80. NEB. REV. STAT. § 2-1221 (1983).
81. BLACK'S LAW DICTIONARY 1004 (5th ed. 1979).
82. Nebraska Messenger Services, 478 F. Supp. at 1037, offd, 611 F.2d at 251; Pega-

sus, 203 Neb. at 755, 280 N.W.2d at 65.
83. Pegasus, 203 Neb. at 755, 280 N.W.2d at 65. See irfra notes 98-107 and accom-

panying text.
84. Pegasus, 203 Neb. at 759, 280 N.W.2d at 67.
85. Id. The prior version of the statute did not prohibit a voluntary messenger

service. The pertinent part of the statute provides:
Whoever for a fee, directly or indirectly, accepts anything of value to be wa-
gered or to be transmitted or delivered for wager in any pari-mutuel or certifi-
cate system of wagering on horse races, or for a fee delivers anything of value
which has been received outside of the enclosure of a race track holding a race
meet licensed under Chapter 2, article 12, to be placed as wagers in the pari-
mutuel pool or certificate system of wagering on horse racing within such en-
closure shall be guilty of a Class II misdemeanor. NEB. REV. STAT. § 2-1221
(Supp. 1982).

86. Pegasus, 203 Neb. at 756, 280 N.W.2d at 65-66. Pegasus contended that it was
acting as an agent for the persons who contracted to use its services. Id. at 756-57, 280
N.W.2d at 66. The contract expressly stated: "[m]oney paid to Pegasus does not consti-
tute a bet or wager." Id. at 757, 280 N.W.2d at 66. Pegasus also stated that the purpose
of the service was to transmit wagers for persons who were either unable or unwilling
to come to the track. Id. at 756, 280 N.W.2d at 66.

87. Id. at 757, 280 N.W.2d at 66.
88. Id.
89. Id. at 759, 280 N.W.2d at 67. Pegasus contended that the classifications inher-
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The Nebraska Supreme Court rejected Pegasus' contention that
its activity was not gambling.90 The court found that Pegasus' con-
duct was so interdependent upon gambling that the Nebraska legisla-
ture could not only regulate off-track betting services for a fee, but
could also prohibit such activity.9 1 The court held that the state's
prohibition of off-track betting services bore a reasonable relation to
the regulation of legalized gambling.9 2 The Nebraska Supreme Court
further held that Pegasus' equal protection argument was frivilous.93

Chief Justice Krivosha, in a dissenting opinion joined by Judge
White, found the majority's rationale for its conclusion was "appar-
ently that the messenger service, being intertwined with gambling
and gambling being illegal, may be prohibited by the Legislature. '94

Chief Justice Krivosha found that this rationale would have been ac-
ceptable "were it not for the fact that the State has specifically au-
thorized, licensed, permitted, and made lawful the ultimate act, to
wit, placing wagers on horses at the track.195 Thus, he reasoned that
if the ultimate act of placing the bet was legal, then the act of deliv-
ering wagers to a lawfully licensed location could not be considered
illegal.96 The Chief Justice further stated that the power to regulate
did not equal the power to prohibit.97

Three months after the Nebraska Supreme Court's decision in
Pegasus, the United States Court of Appeals for the Eighth Circuit
had an opportunity to scrutinize section 2-1221 in its pre-amended
form when the statute's validity came into question in Nebraska Mes-
senger Services.98 Nebraska Messenger Services attacked the statute
on due process and equal protection grounds.99 The Eighth Circuit
found that '[a]lthough the messenger services may not be gambling

ent in the statute bore no reasonable relationship to valid state interests. Id. at 757,
280 N.W.2d at 66.

90. Id. at 757-58, 280 N.W.2d at 67.
91. Id. at 757-59, 280 N.W.2d at 67.
92. Id. at 759, 280 N.W.2d at 67. These problems are illustrated in one instance by

off-track betting services either being unable or unwilling to pay off winners. The
problem of taking bets and not buying the corresponding pari-mutuel tickets also
arises. Organized crime may present problems by becoming involved in the off-track
betting business and corrupting it. Finally, because the state receives revenue from
pari-mutuel gambling at the track the state would assuredly take in less of an amount
if off-track gambling were allowed because attendance would decrease.

93. Id. The court found that the evils presented by off-track betting services for a
fee were not likely to arise when the service was performed gratuitously. Id. at 759,
280 N.W.2d at 67.

94. Id. at 760, 763, 280 N.W.2d at 67, 69 (Krivosha, C.J., dissenting).
95. Id.
96. Id.
97. Id. at 763, 280 N.W.2d at 69 (Krivosha, C.J., dissenting).
98. Nebraska Messenger Services, 611 F.2d at 251.
99. Id.
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per se, such businesses are closely intertwined with gambling. 00 Be-
cause section 2-1221 regulated gambling, the court used the reasona-
bleness test to determine the validity of the statute.1 1 The Eighth
Circuit indicated tlat because of the close relationship between gam-
bling and off-track betting, the Nebraska legislature could reasonably
conclude that the public could be sheltered from some of the pitfalls
of gambling only by prohibiting off-track betting.10 2 In response to
the equal protection challenges, the court concluded by reiterating
the well established principle that a classification contained within a
state statute was presumed valid.' 0 3 Hence, the Eighth Circuit re-
jected the Nebraska Messenger Services" constitutional challenges. 10 4

DECISIONS FROM OTHER JURISDICTIONS ON OFF-TRACK

BETTING REGULATIONS

Courts in other jurisdictions have also decided upon the validity
of statutes regulating state created legalized gambling enterprises. 10 5

For example, in 1901, the Missouri Supreme Court was given an early
opportunity to decide upon the validity of a statute regulating off-
track betting when it heard the case of State v. Thompson.10 6 The
Missouri statutes under review prohibited unlicensed persons from
providing book-making services.'0 7 The defendant, Thompson, was
convicted of violating the statute. 0 8 Thompson challenged the stat-
ute as repugnant to the privileges and immunities clause of the four-
teenth amendment of the United States Constitution. 0 9 The
Supreme Court of Missouri, in upholding the statute, found that:

It is perfectly clear that book-making and pool-selling,
within the scope and meaning of this act, are gaming or gam-
bling, which the state may, in the exercise of its police pow-
ers, prohibit altogether, or may regulate and control by
restricting it to certain localities, or by prohibiting it from

100. Id. (quoting Nebraska Messenger Services, 478 F. Supp. at 1038).
101. Id. at 251-52.@
102. Id. at 251-52 (quoting Nebraska Messenger Services, 478 F. Supp. at 1038).
103. Id. at 251.
104. Id.
105. Finish Line Express, 379 N.W.2d at 292 (upholding an Illinois Statute prohibit-

ing off-track betting for a fee); State v. Thompson, 160 Mo. at -, 60 S.W. at 1081 (up-
holding a Missouri statute punishing book-making by unlicensed persons and
unlicensed horse tracks). See also People v. Monroe, 349 Ill. at 280-90, 182 N.E. at 44-47
(upholding a statute requiring licensing for operation of race track facilities and pari-
mutuel gambling); Selectmen of Topsfield v. State Racing Comm'n, 324 Mass. 309, -,
86 N.E.2d 65, 70 (1949) (upholding a statute regulating the licensing of horse race meet-
ings and pari-mutuel gambling).

106. 160 Mo. 333, 60 S.W. 1077 (1901).
107. Id.
108. Id.
109. Id. at -, 60 S.W. at 1078.
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being practiced in other localities. 110

The Missouri Supreme Court concluded that a state's power to
promulgate laws regulating or prohibiting gaming was beyond ques-
tion.11' The court opined that regulation and prohibition of gaming
indirectly advanced the morals and order of society. 1 2 The court
found that betting upon horse-racing was "demoralizing in its tenden-
cies." 1" 3 The Missouri Supreme Court also stated that the state legis-
lature has wide discretion in formulating policy in the area of
gaming, and the judiciary has limited discretion in passing on the
"wisdom or folly" of legislative enactments regarding the state's po-
lice power.114

The Illinois court system also had an opportunity to review the
constitutionality of an off-track betting statute very similar to the
one upheld in Pegasus.1 15 In Finish Line Express, Inc. v. City of Chi-
cago116 the Supreme Court of Illinois upheld an Illinois statute that
prohibited the charging of a fee for off-track betting services.1 1 7 The
court held that the statute violated no constitutional right of Finish
Line Express and was clearly within the police power of the legisla-
ture.1 8 The court concluded that the statute prohibiting off-track
betting for a fee was reasonably related to any one of four assertedly
widespread problems with messenger services. 119 These problems in-
cluded: 1) "booking of bets without buying the corresponding [pari-
mutuel] tickets;" (2) "failure to pay off winners;" (3) "involvement of
organized crime," and (4) "a reduction in track attendance and bet-
ting with a corresponding loss of local and State revenue.' 20 Like
the Missouri Supreme Court, the Illinois Supreme Court also recog-
nized the judiciary's limitations in reviewing legislative enactments
that regulate a recognized evil of a particular business. 12 1 The court
stated:

"If, looking at all the circumstances that attend, or which

110. Id.
111. Id. at -, 60 S.W. at 1078-81.
112. Id. at -, 60 S.W. at 1078.
113. Id.
114. Id. at -, 60 S.W. at 1079. The court stated that whatever course of action was

taken by the legislature, it is generally conclusive upon all courts, state and federal.
Id.

115. Compare Pegasus, 203 Neb. at 756, 280 N.W.2d at 65 with Finish Line Express,
379 N.E.2d at 292. See inkfra text accompanying notes 156-57.

116. 379 N.E.2d 290 (Ill. 1978).
117. Id. at 293. The statute involved was very similar to the pre-amended version

of section 2-1221 of the Nebraska Revised Statutes.
118. Id.
119. Id. at 292.
120. Id.
121. Id. at 292-93.
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may ordinarily attend, the pursuit of a particular calling, the
State thinks that certain admitted evils cannot be success-
fully reached unless that calling be actually prohibited, the
courts cannot interfere, unless, looking through mere forms
and at the substance of the matter, they can say that the
statute enacted professedly to protect the public morals has
no real or substantial relation to that object, but is a clear,
unmistakable infringement of rights secured by the funda-
mental law.' 1 22

Similarly, current case law in Nebraska and other jurisdictions
supports the authority of a state to prohibit off-track betting using its
police power even though the state has legalized gambling at licensed
racetracks. 1 23 The Nebraska courts, as well as courts in other juris-
dictions have upheld state statutes prohibiting or regulating off-track
messenger services. 124 Nevertheless, the Midwest Messenger case
again raised the basic issue of whether the state of Nebraska could
use its police power to prohibit off-track betting. 125

ANALYSIS

Midwest Messenger brought a constitutional challenge to the va-
lidity of a Nebraska statute which prohibited off-track betting serv-
ices.126 Despite that challenge, the Nebraska Supreme Court held
that section 2-1221 was constitutional. 127 At the heart of Midwest
Messenger's argument "was the contention that, while its services
were subject to regulation, the Legislature was without power to ab-
solutely prohibit an otherwise lawful occupation.' 1 28

Chief Justice Krivosha adopted Midwest Messenger's position in
his dissent.129 In Midwest Messenger, Krivosha reiterated the posi-
tion he held in his dissent in Pegasus.130 He reasoned that once the
Nebraska legislature legalized pari-mutuel gambling, it could not
limit the manner in which the money arrived at the track.' 3 ' The
Chief Justice further reasoned that section 2-1221 did not regulate
gambling.1 32 In his view the statute only insisted that a person be

122. Id. (quoting Booth v. Illinois, 184 U.S. 425, 429 (1902)).
123. See supra notes 80-122 and accompanying text.
124. Id.
125. See supra notes 16-41 and accompanying text.
126. See supra notes 18-21 and accompanying text.
127. See supra notes 16, 22-33 and accompanying text.
128. Midwest Messenger, 223 Neb. at 751, 393 N.W.2d at 441 (citing Pegasus, 203

Neb. at 759, 280 N.W.2d at 67).
129. Id. at 756-58, 393 N.W.2d at 443-45 (Krivosha, C.J., dissenting).
130. Id.
131. Id. at 756, 393 N.W.2d at 444 (Krivosha, C.J., dissenting).
132. Id. at 756, 393 N.W.2d at 444 (Krivosha, C.J., dissenting).
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present at the track to place a bet.133 Chief Justice Krivosha wrote
that he could not determine how an individual's payment of a gate
fee and presence at the track could be related to the protection of the
public health, safety or welfare. 3 4 He concluded that the sole pur-
pose of section 2-1221 had nothing to do with gambling, but was "in-
tended solely to ensure that both the tracks and the state realize as
much revenue as possible.' 35

In contrast to Krivosha's position, several midwestern jurisdic-
tions which have considered the off-track betting issue have upheld
the ability of a state to use its police power to regulate and prohibit
off-track betting.136 These jurisdictions, including Nebraska, have ar-
ticulated several arguments why a state should be able to regulate or
prohibit off-track betting using its police power.

A state's police power may be used to regulate or prohibit off-
track betting services regardless of whether messenger services are
considered a legitimate or illegitimate (intertwined with gambling)
enterprise. 137 The Nebraska Supreme Court has held that a state
may regulate or prohibit certain problematic areas of a legitimate
business. 38 In order to be valid, the regulation or prohibition needs
to be only reasonably related to the protection or promotion of the
public welfare, safety, or morals.139 This analysis is proper because
heightened scrutiny is not warranted in cases involving the regula-
tion of economic and public welfare, such as a prohibition against off-
track betting. 140 Moreover, the United States Supreme Court has
held that gambling is not a constitutionally protected right.' 4 ' Ac-
cordingly, the Nebraska legislature could reasonably conclude that a
statute prohibiting off-track betting bears a rational relationship to

133. Id. at 756-57, 393 N.W.2d at 444 (Krivosha, C.J., dissenting).
134. Id. at 757, 393 N.W.2d at 444 (Krivosha, C.J., dissenting).

135. Id.
136. Nebraska Messenger Services, 478 F. Supp. at 1038, affd., 611 F.2d at 252 (up-

holding Nebraska's prohibition of off-track betting for a fee); Finish Line Express, 379
N.E.2d at 292 (upholding an Illinois statute prohibiting off-track betting for a fee);
Thompson, 160 Mo. at -, 60 S.W. at 1081 (upholding a statute regulating off-track bet-
ting); Pegasus, 203 Neb. at 759, 280 N.W.2d at 67 (upholding a Nebraska statute prohib-
iting off-track betting for a fee). See also People v. Monroe, 349 Ill. at 280-90, 182 N.E.
at 444-47 (upholding an Illinois act regulating horse racing and limiting betting in Illi-
nois to licensed race tracks).

137. See supra notes 90-93, 98-122 and accompanying text.
138. See supra notes 57-66 and accompanying text.
139. See supra notes 50-56 and accompanying text.
140. Griswold v. Connecticut, 381 U.S. 479, 482-85 (holding that a statute effecting

an individual's right to privacy required greater judicial scrutiny than a statute regu-
lating economic conditions). See also notes 50-56 and accompanying text.

141. Lewis v. United States, 348 U.S. 419, 422-23 (1955) (supporting the proposition
that gambling is not a constitutionally protected activity).
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legitimate state goals.142 This conclusion holds up whether or not
off-track betting is considered gambling per se. 1 4 3 The Nebraska
Supreme Court found no difficulty in identifying the connection be-
tween the legislative means and the end sought. 44 Thus, the off-
track betting statute was justified even though it prohibited an aspect
of an arguably legitimate business.145

Yet, the courts of Nebraska, as well as other jurisdictions, have
declared that off-track betting is hopelessly intertwined with gam-
bling.146 This conclusion rests on the fact that off-track betting can
not survive unless pari-mutuel betting has been legalized. 147 The leg-
islature's creation of pari-mutuel betting opened the door for the po-
tential development and legalization of pari-mutuel off-track betting
services. The messenger services are nothing more than an offshoot
of the legalized pari-mutuel system. Because the state legislature es-
tablished that system, the legislature should also have the power to
regulate its own creation. This power includes the ability to regulate
and prohibit certain aspects of the business, including whether the
betting will take place only at the track, or both at and away from
the track.' 48 Because the Nebraska Supreme Court has held that off-
track betting and gambling are closely intertwined, the off-track bet-
ting industry falls into an area unprotected by the state or federal
constitutions, namely gambling.149 Nowhere in the United States
Constitution is the right to gamble mentioned. 5 0 Consequently, off-
track betting services, because they are intertwined with gambling,
are not constitutionally protected from regulation or prohibition.151

Both state and federal judiciaries have long held that the legisla-
ture has the power to enact police regulations or prohibitions
designed to promote the health and morals of the public.' 52 Tradi-

142. See supra notes 26-27 and accompanying text.
143. See supra notes 110-14, 119-22 and accompanying text.
144. Midwest Messenger, 223 Neb. at 753, 393 N.W.2d at 442. See also supra notes

26-27 and accompanying text.
145. See supra notes 35-38 and accompanying text (illustrating an argument that

off-track betting is a legitimate business).
146. Nebraska Messenger Services, 478 F. Supp. at 1038, affd, 611 F.2d at 251 (hold-

ing that gambling and off-track betting are closely intertwined); Finish Line Express,
379 N.E.2d at 293 (finding off-track betting and gambling completely intertwined); Peg-
asus, 203 Neb. at 758, 280 N.W.2d at 66 (holding off-track betting to be "completely in-
tertwined with gambling").

147. Finish Line Express, 379 N.E.2d at 293.
148. Pegasus, 203 Neb. at 757-59, 280 N.W.2d at 67.
149. Lewis, 348 U.S. at 422-23. See also supra note 141 and accompanying text.
150. Id.
151. See supra notes 146-50 and accompanying text. See also Selectmen of Top-

sfleld, 324 Mass. at -, 86 N.E.2d at 70 (upholding a statute regulating the licensing of
race tracks and betting facilities).

152. See supra notes 57, 67, 78 and accompanying text.
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tionally, this power has been beyond question in the area of gam-
bling.153 The Thompson case expressed the likely view of the
Nebraska legislature when it prohibited messenger services.15 4 The
court in Thompson stated:

Any practice or business the tendency of which, as shown by
experience, is to weaken or corrupt the morals of those who
follow it, or to encourage idleness instead of habits of indus-
try, is a legitimate subject for regulation or prohibition by
the state; and that gambling, in the various modes in which
it is practiced, is thus demoralizing in its tendencies, and
therefore an evil which the law may rightfully suppress
without interfering with any of those inherent rights of citi-
zenship which it is the object of government to protect and
secure, is no longer an open question.155

The Nebraska legislature properly executed its lawmaking func-
tion when it enacted section 2-1221, prohibiting messenger services,
because the legalization of off-track betting could have presented the
state of Nebraska with many social problems, any one of which could
justify the legislature's prohibition.1 5 6 A multitude of social problems
could result as a consequence of legalizing off-track betting. Some of
these problems include taking bets without purchasing the corre-
sponding pari-mutuel tickets, neglecting to pay winners, shrinking at-
tendance at the track which results in a similar loss in revenue for
state and local governments, and participation of organized crime.1 5 7

The Nebraska legislature might reasonably have concluded that a
law prohibiting off-track betting would advance the legitimate state
interests in protecting the public from these types of problems.

Based on this rationale, the court in Midwest Messenger rejected
Midwest Messenger Association's contracts clause challenge.15 8

Echoing previous off-track betting decisions, the court stated that
contract rights are not absolute and gambling is not a constitutionally
protected activity.1 59 Consequently, in order to be a valid regulation
of contract rights, a statute must bear only a reasonable relationship
to a legitimate state end.160 The standard is met by the Nebraska

153. Thompson, 160 Mo. at -, 60 S.W. at 1078.
154. Id. at -, 60 S.W. at 1078, 1080-81.
155. Id. at -, 60 S.W. at 1078.
156. Midwest Messenger, 223 Neb. at 752, 393 N.W.2d at 441.
157. Finish Line, 379 N.E.2d at 292.
158. Midwest Messenger, 223 Neb. at 752-53, 393 N.W.2d at 441-42. The court also

commented on two further problems with off-track betting, those being "the difficulty
of policing messenger service activities" and "the creation of significant law enforce-
ment problems" in areas where the services were operated. Id. at 752-53, 393 N.W.2d at
441-42.

159. Id. at 753-54, 393 N.W.2d at 442.
160. Nebbia, 291 U.S. at 537.
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statute prohibiting off-track betting because the prohibition of off-
track betting, which is inherently corrupt, is reasonably related to
the protection of the public welfare.16 1 The Nebraska Supreme
Court and the Eighth Circuit Court of Appeals in the cases of Pega-
sus and Thone found the same rational relationship of means to ends
as did the court in Midwest Messenger.162

Further, Nebraska has an established judicial doctrine that sup-
ports the legislature's prohibition of one aspect of the pari-mutuel
gambling industry.163 The legislature, in prohibiting one aspect of le-
galized gambling, has exercised the principle established by the Ne-
braska Supreme Court in Kells.164 The legislature has chosen to
regulate one aspect of the gambling business by legalizing pari-
mutuel betting at licensed racetracks, but prohibiting off-track bet-
ting or messenger services. The Nebraska legislature made a reason-
able classification because the classification is based upon its
judgment that overseeing betting at the track itself poses less of a
problem than supervising track facilities plus off-track services. The
Nebraska statute is part of the state's regulatory plan for limited
gambling.

165

The judiciary is constrained in its ability to review legislative en-
actments designed to promote the public welfare.166 This is especially
true in the area of legalized gambling which is legal only because the
legislature has allowed it to be.' 67 Commenting on its limited ability
to second guess the legislature, one court wrote:

[In regulating gambling,] [t]he measures needful or appropri-
ate to be taken in the exercise of [the] police power are de-
termined by legislative policy, and for this purpose a wide
discretion is committed to the law-making body. Whether it
shall entirely prohibit or only regulate by confining such
practices within prescribed limits, whether the law shall ap-
ply to every kind of gambling or only to those games or wa-
gers in which evil effects appear with greatest prominence,
must be determined primarily by the legislative department
of the State or of the municipality authorized to exercise this
great power, which is conferred for the purpose of securing
the public safety and welfare, and unless it clearly appears
that a statute or ordinance ostensibly enacted for this pur-

161. See supra notes 142-43 and accompanying text. "
162. See supra notes 90-93 and 98-104 and accompanying text.
163. See supra notes 25-26 and accompanying text.
164. Kells, 199 Neb. at 383-84, 259 N.W.2d at 24. See also supra note 76 and accom-

panying text.
165. See supra note 85 and accompanying text.
166. See supra notes 114, 122 and accompanying text.
167. Finish Line Express, 379 N.E.2d at 293.
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pose has no real or substantial relation to these objects, and
that the fundamental rights of the citizen are assailed under
the guise of a police regulation, the action of that depart-
ment is conclusive. 1 68

The Nebraska courts should heed this principle and continue to
use judicial self-restraint when dealing with regulations in the area
of gambling. The Nebraska Supreme Court should put some punch
back into the principle of presumptive validity of police power regu-
lations.1 69 The Nebraska courts should uphold police power regula-
tions until they are proven to be either arbitrary or patently
unreasonable.170 Presumptive validity meant something in the Mid-
west Messenger case and should be applied in future cases involving
gambling. It is not for the courts to decide upon the wisdom or fool-
ishness of every legislative enactment.171r The legislature must be
free to enact appropriate legislation to minimize society's problems.

CONCLUSION

The Nebraska Supreme Court was correct in concluding that off-
track betting was subject to regulations or complete prohibition by
the state. The gambling industry is an inherently troublesome
one. 1 72 The Nebraska legislature must be able to effectively make
policy to deal with the problems posed by state created legalized
gambling. If every time the legislature passes a law on gambling it is
subject to exacting judicial scrutiny, then the legislature may start
making laws to suit the judicial branch rather than the public inter-
est. The Nebraska legislature surely has the power to control its own
creation, for there can be no doubt that if the legislature can prohibit
pari-mutuel betting altogether then it can certainly prohibit a single
aspect of it.173

The Nebraska Supreme Court in Midwest Messenger has reaf-
firmed the use of the police power in the regulation of the state's le-
galized gambling industry. The use of the state's police power in this
area will serve to keep Nebraska's legalized gambling industry
healthy and productive.

Kevin Halligan-'89

168. People v. Monroe, 349 Ill. at 280-81, 182 N.E. at 444 (quoting Ex Parte Tuttle,
91 Cal. 589, 591, 27 P. 933, 934 (1891)).

169. Nebbia, 291 U.S. at 537-38.
170. Id. at 525 (finding that under the doctrine of presumptive validity a reasonable

state police power regulation of an economic activity will be upheld unless it is pa-
tently arbitrary, capricious or unreasonable).

171. See supra notes 114, 122 and accompanying text.
172. Thompson, 160 Mo. at -, 60 S.W. at 1078.
173. Midwest Messenger, 223 Neb. at 754, 393 N.W.2d at 442.
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STATE v. IRISH: NEBRASKA'S NEW PROCEDURES
FOR ACCEPTING GUILTY AND NOLO

CONTENDERE PLEAS

INTRODUCTION

In the recent case of State v. Irish1 , the defendant argued that
his nolo contendere plea was not voluntary as he had not been in-
formed of possible consecutive sentences as required by the Ameri-
can Bar Association Standards for Criminal Justice ("ABA
Standards"). 2 Prior to Irish, Nebraska Courts used the ABA Stan-
dards Relating to Pleas of Guilty;3 however, the Irish court disap-
proved these standards stating: "[A]lthough good and useful [they
did] not rise to the status of legislative acts or judicial holdings."4

This Note will first discuss the United States Supreme Court's
interpretation of constitutional procedural due process guarantees as
they relate to pleas of guilty and nolo contendere. 5 This Note will
then discuss the ABA Standards Relating to Pleas of Guilty.6 This
Note will then trace the development of procedural due process in
Nebraska prior to Irish,7 and will analyze the rationale of other
states that do advise defendant of the possibility of consecutive
sentences.8 Finally, the rule announced in Irish and the rationale
upon which the court predicated its decision will be analyzed.9

FACTS AND HOLDING

On April 19, 1985, Richard Irish was charged with perjury, a
Class III felony.10 It was alleged that Irish, When filling out his appli-
cation for a Nebraska driver's license, misrepresented that he had

1. 223 Neb. 814, 394 N.W.2d 879 (1986).
2. Id. at 818, 394 N.W.2d at 881. See ABA STANDARDS FOR CRIMINAL JUSTICE

Standard 14-1.4 (2d ed. 1980) [hereinafter ABA STANDARDS].
3. ABA STANDARDS, supra note 2, at § 14.06-94 (2d ed. 1980), see infra notes 72-

98 and accompanying text.
4. Irish, 223 Neb. at 818, 394 N.W.2d at 882.
5. See infra notes 36-61 and accompanying text.
6. See infra notes 63-71 and accompanying text.
7. See infra notes 72-98 and accompanying text.
8. See infra notes 99-116 and accompanying text.
9. See infra notes 117-52 and accompanying text.

10. Irish, 223 Neb. at 815, 394 N.W.2d at 880; see NEB. REV. STAT. § 28-915(1) (Reis-
sue 1985). Section 28-915(1) of the Nebraska Revised Statutes provides:

A person commits perjury if, having given his oath or affirmation in any judi-
cial proceeding or to any affidavit on undertakings, bonds, or recognizances or
in any other matter where an oath or affirmation is required by law, he de-
poses, affirms or declares any matter to be fact, knowing the same to be true.

Id. Perjury is a Class III felony punishable by a maximum term of twenty years and/
or a maximum fine of twenty-five thousand dollars. Id. § 28-105.
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never had his driver's license suspended or revoked.11 However,
before there was a trial on the perjury charge, Irish was found guilty
of manslaughter which resulted from an earlier car accident. 12 Con-
sequently, Irish was given a prison sentence for that conviction. 13

On July 10, 1985, during the arraignment on the perjury charge,
a plea agreement was presented to the court.14 In this agreement,
the State of Nebraska changed the perjury charge to second degree
forgery, a Class I misdemeanor. 15 In exchange, Irish pled nolo con-
tendere to the altered charge.16

Before accepting Irish's plea, the district court reviewed the con-
stitutional rights that Irish would be waiving by his plea of nolo con-
tendere.17 Specifically, the district court reviewed the following
rights: the right to confront and cross-examine accusers; the right to
subpoena defense witnesses; the privilege against self-incrimination;
the right to trial by jury; the right to have guilt proven by evidence
beyond a reasonable doubt; and the presumption of innocence.18 The
district court also explained the elements of the offense, and re-
viewed the factual basis for the charge. 19 Finally, the court informed
Irish of the penalty for the forgery charge.20

After receiving this information, Irish answered that he under-
stood the minimum and maximum sentences that could be imposed
on him, as well as all of his rights.21 The court, after reviewing a
presentence report, sentenced Irish to a term of one year imprison-
ment to run consecutive with the prison sentence that Irish was serv-

11. Irish, 223 Neb. at 815, 394 N.W.2d at 880.
12. Id. at 815, 394 N.W.2d at 880.
13. Id.
14. Id.
15. Id. See NEB. REV. STAT. § 28-603 (Reissue 1985). Forgery in the second degree

is punishable by imprisonment not to exceed one year and/or a fine of one thousand
dollars. Id. § 28-106. Section 28-603 provides in part:

Whoever, with intent to deceive or harm, falsely makes, completes, en-
dorses, alters, or utters any written instrument which is or purports to be, or
which is calculated to become or to represent if completed, a written instru-
ment which does or may evidence, create, transfer, terminate, or otherwise af-
fect a legal right, interest, obligation, or status, commits forgery in the second
degree.

Id. § 28-603.
It is unclear how the perjury charge was changed to forgery for the plea agree-

ment. However, the trial court was apparently satisfied that there was a factual basis
for Irish's plea. Irish, 223 Neb. at 816, 394 N.W.2d at 880.

16. Irish, 223 Neb. at 816, 394 N.W.2d at 880.
17. Id.

18. Id.
19. Id.
20. Id. at 816, 394 N.W.2d 880-81.

21. Id.
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ing for the earlier manslaughter conviction. 22

Irish appealed the forgery conviction to the Nebraska Supreme
Court arguing, among other things that the court erred in accepting
his plea of nolo contendere. 23 Irish argued that his plea was not vol-
untary because he was not advised of the possible imposition of con-
secutive sentences. 24 The court rejected Irish's argument stating that
it was meritless. 25 The court concluded that the defendant needed
only to be informed of the range of penalties to each crime. 26 The
court stated that this "is adequate to enable a defendant to freely,
voluntarily, intelligently, and understandingly plead to each crime
with which he is charged. ''27

In reaching its decision, the court rejected the American Bar As-
sociation Standards Relating to Pleas of Guilty which requires,
among other things, that a defendant be informed of possible consec-
utive sentences. 28 Instead, the court outlined the steps that must be
taken to ensure that a plea of guilty or'nolo contendere meets due
process requirements:

2 9

1. The court must
a. inform the defendant concerning (1) the nature of

the charge; (2) the right to assistance of counsel;
(3) the right to confront witnesses against the de-
fendant; (4) the right to a jury trial; and (5) the privi-
lege against self-incrimination; and

22. Id. at 816-17, 394 N.W.2d at 881. The presentence report used by the court in
sentencing Irish for the forgery charge was the one compiled for the sentencing on the
manslaughter conviction. Id. at 816, 394 N.W.2d at 881.

23. Id. at 818, 394 N.W.2d at 881. Irish's other assignments of error were as fol-
lows: 1) that the court abused its discretion in imposing consecutive sentences; 2) that
Irish had incompetent counsel; 3) that the court erred in overruling his motion for a
new trial. Id. at 817-18, 394 N.W.2d at 881. With little discussion, the court addressed
and dismissed Irish's first three arguments. Id. The court initially stated that because
Irish's sentence was within the statutory framework there was no abuse of discretion
by the court in ordering consecutive sentences. Id. Second, the court held that the de-
fendant did not show from the record that he would not have entered.his plea of nolo
contendere had he different counsel. Id. Third, the court found that Irish did not
point out any specific error justifying a new trial, nor was that argument discussed in
his brief. Id.

24. Id.
25. Id. at 821, 394 N.W.2d at 883.
26. Id.
27. Id. (citations omitted).
28. Id. at 818, 394 N.W.2d at 882. See ABA STANDARDS, supra note 2, at Standard

14-1.4. In rejecting the ABA Standards, the court reversed its prior adoption of the
ABA Standards. See State v. Turner, 186 Neb. 424, 426, 183 N.W.2d 763, 765 (1971)
(stating that the ABA Standards "outline what should be the minimum procedure in
the taking of [nolo contendere] pleas"). See also infra notes 67-92 and accompanying
text.

29. Irish, 223 Neb. at 820, 394 N.W.2d at 883.
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b. examine the defendant to determine that he or she
understands the foregoing.

2. Additionally, the record must establish that
a. there is a factual basis for the plea; and
b. the defendant knew the range of penalties for the

crime with which he or she is charged.30

The court indicated that following these steps will assume that pleas
are voluntary and thus valid. 31

In a strong dissent, Judge Shanahan noted that the majority had,
without credible justification, abandoned the ABA standards which
were originally adopted by the court in 1971.32 Judge Shanahan
stated that the imposition of consecutive sentences affects the de-
fendant's intelligent decision to plead guilty or nob contendere.3 3 He
noted that various other states require courts to inform defendants of
the possibility of consecutive sentences.3 4  Judge Shanahan
concluded:

The reasonable rule of practicality is: Where a court ac-
cepting a plea of guilty or nolo contendere is aware of a de-
fendant's prior conviction and sentence, raising a possibility
of consecutive sentences, the court must advise the defend-
ant of a possible consecutive sentence as an aspect of the ad-
monition required regarding the maximum sentence
permissible under law.35

BACKGROUND

FEDERAL PROCEDURAL DUE PROCESS

Because pleas of guilty and nolo contendere are themselves con-
victions, the United States Supreme Court has determined that there
must be certain procedural safeguards surrounding a court's accept-
ance of these pleas.36 This is because the fifth and fourteenth
amendments to the United States Constitution require that no person
be deprived of life, liberty or property without due process of law.37

30. Id.
31. Id.
32. Id. at 821, 394 N.W.2d at 883 (Shanahan, J., dissenting).
33. Id. at 824, 394 N.W.2d at 885 (Shanahan, J., dissenting). Judge Shanahan

stated that "a defendant's decision to plead guilty or nolo contendere to a criminal
charge is a grave and personal judgment, which a defendant should not be allowed to
enter without full comprehension of possible consequences of conviction by such plea."
Id.

34. Id. at 824-25, 394 N.W.2d at 885 (Shanahan, J., dissenting).
35. Id. at 825, 394 N.W.2d at 885 (Shanahan, J., dissenting).
36. Kercheval v. United States, 274 U.S. 220, 223 (1927) (stating that "plea[s] of

guilty shall not be accepted unless made voluntarily with proper advice and with full
understanding of the consequences").

37. U.S. CONST. amend. V, amend. XIV.
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Foremost among these safeguards is the requirement that such pleas
be knowing and voluntary.38 This requirement has been discussed by
the Supreme Court on numerous occasions.39

For example, in 1969 the Supreme Court discussed this require-
ment in McCarthy v. United States.40 In that case, McCarthy had
pled guilty to income tax evasion.41 As a result, the district court im-
posed a prison sentence of one year and a fine of $2,500.42 On appeal,
McCarthy contended that his plea was accepted in violation of fed-
eral procedures as the district court judge did not personally address
him to determine if his plea was made voluntarily.4 3 The Supreme
Court reversed McCarthy's conviction stating that it is constitution-
ally required that a plea of guilty be voluntary.44 The Court asserted
that when a defendant pleads guilty, various constitutional rights are
waived.45 Among the rights waived are the right to trial by jury, the
right against compulsory self-incrimination, and the right to confront
one's accusers. 46 Thus, to satisfy the requirements of due process, the
court stated that the plea must be "'an intentional relinquishment or
abandonment of a known right or privilege.'-'47 The Court further
stated that unless the defendant understands that the plea is an ad-
mission to the criminal charge, and how the law relates to the facts,
such a plea cannot be truly voluntary. 48 The Supreme Court con-
cluded that the district court had not ascertained the voluntariness of
McCarthy's guilty plea.49

38. Kercheval, 274 U.S. at 223.
39. Id. See also Brady v. United States, 397 U.S. 742, 748 (1970) (stating that

"waivers of constitutional rights not only must be voluntary but mist be knowing, in-
telligent acts done with sufficient awareness of the relevant circumstances and likely
consequences"); Boykin v. Alabama, 394 U.S. 238, 242 (1969) (stating that in determin-
ing whether a guilty plea was voluntarily made, "the record must show, or there must
be an allegation and evidence which show, that an accused was offered counsel but in-
telligently and understandingly rejected the offer"); McCarthy v. United States, 394
U.S. 459, 466 (1969) (stating that "if a defendant's guilty plea is not ... voluntary and
knowing, it has been obtained in violation of due process and therefore void");
Machibroda v. United States, 368 U.S. 487, 493 (1962) (indicating that "[a] guilty plea, if
induced by promises or threats which deprive it of the character of a voluntary act, is
void.").

40. 394 U.S. 459 (1969).
41. Id. at 461.
42. Id. at 462.
43. Id. McCarthy also contended that his plea was in violation of Rule 11 of the

Federal Rules of Criminal Procedure which require that the court address the defend-
ant personally and determine that the plea be made voluntarily with understanding of
the nature of the charge. See FED. R. CRIM. P. 11.

44. McCarthy, 394 U.S. at 465.
45. Id. at 466.
46. Id.
47. Id. (quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)).
48. Id.
49. Id. at 463.
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Through a series of cases the Supreme Court has continued to
define the constitutional contours of "knowing and voluntary"
pleas.5 0 One definition set forth by the Supreme Court in Brady v.
United States5l stated

"[A] plea of guilty entered by one fully aware of the direct
consequences, including the actual value of any commit-
ments made to him by the court, prosecutor, or his own
counsel, must stand unless induced by threats (or promises
to discontinue improper harassment), misrepresentations
(including unfulfilled or unfulfillable promises), or perhaps
by promises ... having no proper relationship to the prose-
cutor's business (e.g. bribes). ' '52

The Court upheld Brady's conviction after he pled guilty to kidnap-
ping.53 The court repeated that the inquiry for determining valid
guilty pleas is whether they are voluntary and intelligent.54 Addi-
tionally, the Court held that this fact must appear in the trial court
record.5 5 Because the record showed that Brady had pled guilty in
order to receive a lesser penalty, the Court held that his plea was an
intelligent and voluntary choice.56

In Boykin v. Alabama,57 the Supreme Court held that when
state courts accept guilty pleas there must be an affirmative showing
on the record that the plea was intelligent and voluntary in order for
the plea to be valid.58 Boykin had been convicted pursuant to a plea
of guilty and sentenced to death for armed robbery. 59 The Court re-
versed Boykin's conviction noting that the trial record was entirely
silent with regard to whether Boykin was aware of his rights and
whether he waived them voluntarily.60 The Court stated that only if
the record shows a waiver of constitutional rights, is there a pre-
sumption that the guilty plea was voluntarily made.6 '

In short, state courts may not accept a plea of guilty or nolo con-
tendere without first determining that the defendant has full under-
standing of the consequences of such a plea and that it was entered

50. See supra note 39.
51. 397 U.S. 742 (1970).
52. Id. at 755 (quoting Shelton v. United States, 242 F.2d 101, 115 (1957) (Tuttle,

J., dissenting)).
53. Id. at 756.
54. Id. at 749.
55. Id.
56. Id. at 756.
57. 395 U.S. 238 (1969).
58. Id. at 242.
59. Id. at 239.
60. Id. at 240.
61. Id. at 242.
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voluntarily, knowingly and intelligently.62

ABA STANDARDS RELATING TO PLEAS OF GUILTY

For a long time there were no uniform methods for accepting
pleas of guilty and nolo contendere, as the Supreme Court had never
mandated that state courts follow any specific procedures. 63 This was
a problem because, as some commentators have noted, approximately
90% of defendants plead guilty, making the guilty plea the most fre-
quent method of conviction. 64 However, in 1968 the American Bar
Association approved the Standards Relating to Pleas of Guilty.65

The standards were designed to maintain the administrative effi-
ciency of the criminal justice system and to ensure fair and accurate
results.

66

The Standards for Pleas of Guilty have since been updated.67 To-
day, the standards are more comprehensive than other similar stan-
dards, as the ABA wanted them to be as complete as possible. 68 In
addition, the standards provide defendants with greater constitu-
tional protection when courts accept their guilty pleas.69 The stan-
dards provide:

Standard 14-1.4. Defendant to be advised
(a) the court should not accept a plea of guilty or nolo con-

tendere from a defendant without first addressing the
defendant personally in open court and determining
that the defendant understands:
(i) the nature and elements of the offense to which

the plea is offered;
(ii) the maximum possible sentence on the charge, in-

cluding that possible from consecutive sentences,
and the mandatory minimum sentence, if any, on
the charge, or of any special circumstances affect-
ing probation or release from incarceration;

(iv) that by pleading guilty the defendant waives the
right to a speedy and public trial, including the
right to trial by jury; the right to insist at a trial

62. Id. at 242-44.
63. ABA STANDARDS RELATING TO PLEAS OF GUILTY 5 (Approved Draft, 1968).
64. J. Bond, PLEA BARGAINING AND GUILTY PLEAS § 1.02, at 1-2 (1983).
65. See generally ABA STANDARDS RELATING TO PLEAS OF GUILTY (Approved

Draft, 1968).
66. ABA STANDARDS RELATING TO PLEAS OF GUILTY 4-5 (Approved Draft, 1968).
67. ABA STANDARDS, supra note 2, Standards 14-1.1 to 14-3.4.
68. Id. Standard 14-1.4 commentary.
69. Id. One of the purposes of the standards is to make sure defendants under-

stand the significance of their plea and to assure that such pleas withstand postconvic-
tion attack. Id.
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that the prosecution establish guilt beyond a rea-
sonable doubt; the right to testify at a trial and
the right not to testify at a trial; the right at a
trial to be confronted by the witnesses against the
defendant, to present witnesses in the defendant's
behalf, and to have compulsory process in secur-
ing their attendance. 70

By following these procedures, courts ensure that defendants under-
stand the magnitude of such pleas.7 1

NEBRASKA PROCEDURAL DUE PROCESS HISTORY

In State v. Turner,7 2 in the Nebraska Supreme Court adopted the
ABA Standards as the minimum procedures to be followed by Ne-
braska courts in accepting pleas of guilty and nolo contendere. 73 In
Turner, the defendant pled guilty and was sentenced on a charge of
forgery.74 On appeal, the defendant asserted that Boykin v. Ala-
bama7s required an affirmative showing on the record that each of
his constitutional rights were waived when he pled guilty.7 6 The Ne-
braska Supreme Court rejected this interpretation of Boykin which
would require an item-by-item review of constitutional rights, stating
that this construction was strained and too extreme.77

Instead, the court stated that the better interpretation of Boykin
was that a court should not presume waiver of constitutional rights
from a silent record.78 Rather, the record must affirmatively show
that the plea of guilty was entered voluntarily, understandingly and
intelligently.79 This could be demonstrated by means other than the
item-by-item approach urged by the defendant.8 0

In upholding the district courts' judgment, the Nebraska
Supreme Court also stated that the minimum procedures state courts
must follow when accepting guilty pleas are those contained in the
ABA Standards Relating to Pleas of Guilty.81 The court noted that

70. Id. Standard 14-1.4 (emphasis added).
71. Id. Standard 14-1.4 commentary.
72. 186 Neb. 424, 183 N.W.2d 763 (1971).
73. Id. at 426, 183 N.W.2d at 765.
74. Id. at 424, 183 N.W.2d at 764.
75. 395 U.S. 238 (1969); see supra notes 57-62 and accompanying text.
76. Turner, 186 Neb. at 425, 183 N.W.2d 765. See Boykin, 395 U.S. at 243 (indicat-

ing that the right to trial by jury, the right to confront one's accusers, and the privilege
against compulsory self-incrimination "are involved in a waiver that takes place when
a plea of guilty is entered in a state criminal trial").

77. Turner, 186 Neb. at 425, 183 N.W.2d at 765.
78. Id.
79. Id.
80. Id.
81. Id. at 426, 183 N.W.2d at 765.
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the district court had substantially complied with the ABA Stan-
dards.8 2 Concurring, Judges Carter and Newton noted the good work
of the American Bar Association, but did not agree to making the
ABA Standards essentially equivalent to legislative acts or judicial
holdings.

8 3

Since the Turner decision, the Nebraska Supreme Court has con-
sistently followed the ABA Standards Relating to Pleas of Guilty as
the minimum procedures to be used in accepting such pleas.8 4 For
example, in State v. Lewis,8 5 the Nebraska Supreme Court remanded
the case for further proceedings because there had not been substan-
tial compliance with the ABA Standards.8 6 The Nebraska Supreme
Court determined that the district court judge had not informed the
defendant of the possible penalties that could result from her plea. 7

The court stated that "the American Bar Association standards on
pleas of guilty as approved by us in [Turner require] that the defend-
ant be informed of the penalties for the offense. 8 8

In State v. Evans,8 9 the Nebraska Supreme Court reiterated that
the ABA Standards have been consistently followed in accepting
pleas of guilty.90 The Evans court upheld the defendant's conviction
noting that the trial court's procedure conformed to the ABA Stan-
dards.9 1 The court stated that it had "consistently adhered" to the
position that the ABA standards outline the minimum procedures in
taking guilty pleas.92

More than a decade after the Turner decision, the Nebraska
Supreme Court decided State v. Clark.93 In Clark, the defendant ap-
pealed his conviction for robbery after pleading guilty.94 The defend-
ant argued that his plea was not voluntarily and intelligently made
since he was not adequately informed of the nature of the charges.9 5

82. Id. The court indicated that "the trial court specifically asked the defendant if
he understood that he was waiving his right to a jury trial; if he was aware of the pen-
alty of the offense ... and whether he had discussed all his rights with his counsel."
Id.

83. Id. at 427, 183 N.W.2d at 766 (Carter, J., dissenting).
84. State v. Irish, 223 Neb. 814, 823, 394 N.W.2d 879, 884 (1986) (Shanahan, J.,

dissenting).
85. 192 Neb. 518, 222 N.W.2d 815 (1974).
86. Id. at 521, 222 N.W.2d at 817-18.
87. Id. at 520, 222 N.W.2d at 817.
88. Id. See supra note 70 and accompanying text.
89. 194 Neb. 559, 234 N.W.2d 199 (1975).
90. Id. at 561-62, 234 N.W.2d at 201.
91. Id. at 563, 234 N.W.2d at 201.
92. Id. at 561-62, 234 N.W.2d at 201.
93. 217 Neb. 417, 350 N.W.2d 521 (1984).
94. Id. at 417, 350 N.W.2d at 523. Clark was sentenced for a term of not less than

3 nor more than 4 years. Id.
95. Id. at 419-21, 350 N.W.2d at 523-25.
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Affirming the conviction, the court noted that the trial record
showed that the district court judge only accepted the defendant's
plea after being convinced it was voluntary.96 The court stated: "[Iln
Turner we embraced the ABA Standards Relating to Pleas of Guilty
as the minimal procedure to be used in accepting guilty pleas. '97

Therefore, as late as 1984 the court still adhered to the use of the
ABA Standards as the minimum procedures for accepting pleas of
guilty and nolo contendere. 98

PROCEDURAL DUE PROCESS IN OTHER STATES

Other jurisdictions, as indicated in the dissenting opinion in
Irish, have taken a different approach to the requirement of notice of
possible consecutive sentences.99 For example, State v. Collins,10 0 the
Connecticut Supreme Court found that the defendant was improp-
erly denied the opportunity to withdraw his plea of guilty when the
trial court imposed a sentence to run consecutive to the defendant's
outstanding sentences. 10 1 The court determined there had been no
discussion concerning whether the sentence would be concurrent or
consecutive. 10 2 The court noted that the length of any possible prison
sentences is a "crucial" factor in a defendant's decision to plead
guilty.10 3 The court stated that since "[the defendant] did not know
... whether federal and state sentences run concurrently or consecu-
tively . . . [the defendant's] plea was manifestly not intelligently
made, and it was a denial of due process.' 0 4

Similarly, in State v. Flannigan,10 5 the Illinois Appellate Court
reversed a defendant's conviction on a plea because the defendant
was not informed that consecutive sentences might be imposed. 0 6

The court noted that Illinois Supreme Court Rules required that the
defendant be informed of the possibility of consecutive sentences. 0 7

96. Id. at 418, 350 N.W.2d at 523.
97. Id. at 421, 350 N.W.2d at 524.
98. Id.
99. See supra note 34.

100. 176 Conn. 7, 404 A.2d 871 (1978).
101. Id. at -, 404 A.2d at 872-73.
102. Id. at -, 404 A.2d at 872. The court noted:

[W]hen the defendant responded at the plea hearing that he had been in-
formed of the maximum penalty provided by law for the offense charged, it is
clear he had not, in fact, been fully appraised of the consequences of his plea.
He did not know nor could he have been expected to know, whether federal
and state sentences run concurrently or consecutively.

Id. at -, 404 A.2d at 872.
103. Id.
104. Id. at -, 404 A.2d at 872-73.
105. 131 Ill. App. 2d 1059, 267 N.E.2d 739 (1971).
106. Id. at -, 267 N.E.2d at 744.
107. Id. at -, 267 N.E.2d at 744. The Illinois Supreme Court Rule 402 provides:
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In addition, the court noted that the ABA Standards recommend in-
forming defendants of the possibility of consecutive sentences.10 8

Less appropriately, perhaps, the dissenting judges of Irish also
relied on State v. Ricks10 9 for the proposition that other states have
required that defendants be informed of possible consecutive
sentences. In Ricks the defendant had pled guilty in exchange for a
concurrent sentence. 110 The court of appeals reversed the conviction
because a state statute required the imposition of consecutive
sentences.11 1 The court determined that since a statute required im-
position of consecutive sentences, the trial court was required to dis-
close that fact to defendant when informing him of the maximum
penalty.

112

Finally, in People v. Verderosa,113 a defendant's conviction was
reversed because the lower court was required, by law, to impose a
sentence to run consecutive to one which the defendant was already
serving.114 The plea agreement between the defendant and the state
called for concurrent sentences. 115 Consequently, the court found
that the trial court erred in not informing the defendant that consec-
utive sentences were required by law.116

In hearings on pleas of guilty, there must be substantial compliance with
the following:
(a) Admonitions to Defendant. The court shall not accept a plea of guilty

without first, by addressing the defendant personally in open court, in-
forming him of and determining that he understands the following:

(2) the minimum and maximum sentence prescribed by law, including,
when applicable, the penalty to which the defendant may be sub-
jected because of prior convictions or consecutive sentences.

ILL. REV. STAT. ch. 110A, para. 402 (1985).
108. Id. The court also stated that a warning of possible consecutive sentences

would have been required for defendant to plead intelligently and knowingly. Id. at
743.

109. 53 Ohio App. 2d 244, 372 N.E.2d 1369 (1977).
110. Id. at -, 372 N.E.2d at 1370.
111. Id. See OHIO REV. CODE ANN. § 2929.41(B)(3) (Baldwin 1982) (stating that "a

sentence of imprisonment shall be served consecutively to any other sentence ...
[w]hen it is imposed for a new felony committed by a probationer, parolee, or
escapee").

112. Ricks, 53 Ohio App. 2d at -, 372 N.E.2d at 1371. But see State v. Waddell, 26
Ohio App. 3d 33, -, 498 N.E.2d 195, 196-97 (1985) (affirming a conviction upon a guilty
plea where the defendant was not informed of the possibility of consecutive sentences
since the defendant was not prejudiced thereby).

113. 80 A.D.2d 930, 437 N.Y.S.2d 783 (1981).
114. Id. at -, 437 N.Y.S.2d at 784 (interpreting section 70.25(2-a) of the New York

Penal Law as requiring imposition of consecutive sentences with the undischarged sen-
tence of defendant's).

115. Id. at -, 437 N.Y.S.2d at 783.
116. Id. at - 437 N.Y.S.2d at 784.
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ANALYSIS

In State v. Irish,"17 the Nebraska Supreme Court upheld Irish's
conviction on a plea of nolo contendere. 118 In its decision, the court
primarily addressed Irish's claim that the district court erred in ac-
cepting his plea without first informing him that consecutive
sentences might be imposed. 119 Specifically, Irish claimed that the
district court had not followed the ABA Standards Relating to Pleas
of Guilty in accepting his plea.1 20 The ABA Standards recommend
that courts inform defendants of possible consecutive sentences. 12'

Irish noted that the Nebraska Supreme Court had long held that
those standards were the minimum procedures required of Nebraska
courts in accepting such pleas.122

The Nebraska Supreme Court's response to Irish's contention
was to reject the ABA Standards as the minimum procedures used in
accepting pleas of guilty and nolo contendere. 123 Instead, the court
designed a new set of procedures for trial courts to use in accepting
such pleas. 12 4

The first issue that should be addressed in an analysis of this
case, is whether the Nebraska Supreme Court's decision and the new
standards are constitutionally sound. In order to determine this is-
sue, the holding of the United States Supreme Court in Boykin v. Al-
abama125 must be examined. In Boykin, the court stated that in
order for a guilty plea to be valid, there had to be an affirmative
showing on the record that the plea was intelligently and voluntarily
made. 126 The court stated that this is required because when defend-
ants plead guilty they waive several constitutional rights. 127 In addi-
tion, the Supreme Court, in Brady v. United States,128 defined a
voluntary plea as "a plea of guilty entered by one fully aware of the
direct consequences [of that plea].' 29

In light of Boykin and Brady, it is clear that in order for Irish's
plea to be constitutionally valid, he must have been made aware of
the direct consequences of his plea. Because the Nebraska Supreme

117. 223 Neb. 814, 394 N.W.2d 879 (1986).
118. Id. at 821, 394 N.W.2d at 883.
119. Id. at 818-21, 394 N.W.2d at 881-83. See supra note 18.
120. Irish, 223 Neb. at 818, 394 N.W.2d at 882.
121. See supra notes 63-71 and accompanying text.
122. Irish, 223 Neb. at 818, 394 N.W.2d at 882.
123. Id.
124. Id. at 820, 394 N.W.2d at 883. See supra notes 29-30 and accompanying text.
125. 395 U.S. 238 (1969). See supra notes 57-62 and accompanying text.
126. Boykin, 395 U.S. at 242. See supra note 57 and accompanying text.
127. Boykin, 395 U.S. at 243.
128. 397 U.S. 742 (1970).
129. Id. at 755. See supra note 52 and accompanying text.
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Court upheld Irish's conviction, despite the fact that he was not ad-
vised about the possibility of consecutive sentences, 130 the court must
have indirectly concluded that consecutive sentences are not a direct
consequence of a nolo contendere or guilty plea. However, this con-
clusion is unreasonable.

Because the United States Supreme Court has never addressed
this issue, it is unknown whether the Nebraska Supreme Court is
correct in its conclusion. What is known, is that the Nebraska
Supreme Court gave little consideration and provided no supporting
rationale for its decision. The majority opinion merely stated that
just "explaining the possible range of penalties for each crime is ade-
quate to enable a defendant to freely, voluntarily, intelligently, and
understandingly plead to each crime with which he is charged."131

The conclusion reached'by the court is not so obvious that it did
not require some explanation. Other courts and a minority of the
Nebraska Supreme Court addressed this issue and arrived at a differ-
ent answer. For example, the Connecticut Supreme Court noted, in
State v. Collins,132 that "[t]he length of time a defendant may have to
spend in prison is clearly crucial to a decision of whether or not to
plead guilty. '133 Consequently, the court stated that since the de-
fendant was not aware of possible consecutive sentences, his plea
"was manifestly not intelligently made.' 34

Similarly, in People v. Flannigan,'35 the Appellate Court of Illi-
nois stated that "had the trial court known of the possibility of con-
secutive sentences . . . a warning to that effect would have been
required to permit the defendant to knowingly and intelligently
enter a plea of guilty."' 36 The court noted that since a plea of guilty
is a grave and solemn decision by defendants, they "should not be al-
lowed to enter such a plea unless [they have] a full comprehension of
the possible consequences of so pleading.' 37

Finally, Judge Shanahan, dissenting in Irish,'1 38 concluded that
"[a]nyone unaware that the term or duration of incarceration acutely
affects a defendant's decision regarding a guilty or nolo contendere
plea in a criminal case is oblivious to one of the realities in our sys-

130. Irish, 223 Neb. at 821, 394 N.W.2d at 883.
131. Id.
132. 176 Conn. 7, 404 A.2d 871 (1978). See supra notes 99-116 and accompanying

text.
133. Id. at -, 404 A.2d at 872.
134. Id. at -, 404 A.2d at 872-73.
135. 131 Ill. App. 2d 1059, 267 N.E.2d 739 (1971). See supra notes 105-08 and accom-

panying text.
136. Flannigan, 131 Ill. App. 2d at -, 267 N.E.2d at 743.
137. Id.
138. Irish, 223 Neb. at 821, 394 N.W.2d at 883 (Shanahan, J., dissenting).
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tem for efficient criminal justice."'1 39 At the very least, this constitu-
tional issue deserved greater attention, if not a different conclusion,
than that given by the court.

Not only did the court give inadequate attention to this constitu-
tional issue, it also summarily disapproved decades of its own prece-
dent.140 The Nebraska Supreme Court did not give one logical
reason in rejecting the use of the ABA Standards for accepting pleas
of guilty and nolo contendere. In explanation, the court simply
stated that it had drifted away from some of those standards.141 The
court then cited various decisions for that proposition. 1 42

It is interesting to note that the dissenting opinion also discussed
most of those same cases in support of the proposition that Nebraska
has continually used the ABA Standards as the minimum procedures
for accepting guilty pleas.143 Both opinions relied on State v.
Lewis,'1 44 State v. Evans,145 and State v. Clark,146 for support of their
respective propositions. An examination of these decisions clearly in-
dicates that until Irish the ABA Standards remained the minimum
procedures required by Nebraska courts in accepting pleas of guilty
and nolo contendere. 147

For instance, in Lewis, the Nebraska Supreme Court overturned
a conviction because "the American Bar Association Standards on
pleas of guilty as approved by us in [Turner]" were not followed.148

One year later, in Evans, the Nebraska Supreme Court restated that
"[w]e have consistently adhered to [the] position" that the ABA Stan-
dards outline the minimum procedures in accepting guilty pleas.' 49

Finally, in Clark, the court stated that "[ifn Turner we embraced the
ABA Standards Relating to Pleas of Guilty... as the minimum pro-
cedures to be used in accepting guilty pleas.' 5 0 Thus, these cases

139. Id. at 824, 394 N.W.2d at 885.
140. Id. at 818, 394 N.W.2d at 882.
141. Id.
142. Id. See supra notes 84-98 and accompanying text.
143. Irish, 223 Neb. at 823, 394 N.W.2d at 884. See supra notes 84-98 and accompa-

nying text.
144. 192 Neb. 518, 222 N.W.2d 815 (1974). See supra notes 85-88 and accompanying

text.
145. 194 Neb. 559, 234 N.W.2d 199 (1975). See supra notes 89-98 and accompanying

text.
146. 217 Neb. 417, 350 N.W.2d 521 (1984). See supra notes 93-98 and accompanying

text.
147. See supra notes 72-98.
148. Lewis, 192 Neb. at 520, 222 N.W.2d at 817. See State v. Turner, 186 Neb. 424,

426, 183 N.W.2d 763, 765 (1971) (stating that "the Standards Relating to Pleas of Guilty
promulgated by the American Bar Association should be the minimum procedure in
the taking of such pleas").

149. Evans, 194 Neb. at 562, 234 N.W.2d at 201.
150. Clark, 217 Neb. at 421, 350 N.W.2d at 524.
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support the dissenting opinion's assertion that the ABA Standards
have been consistently followed until Irish.15 1

It is little consolation to Irish, who is serving consecutive
sentences, that the Nebraska Supreme Court did not give serious con-
sideration to his claim. The Nebraska Supreme Court might have
had its reasons but no one knows what they were.

CONCLUSION

In State v. Irish,'15 2 the Nebraska Supreme Court changed the
procedures that Nebraska courts must use in accepting pleas of guilty
and nolo contendere. In doing so, the court abandoned, without ex-
planation, the use of the ABA Standards Relating to Pleas of Guilty
as the minimum procedures to be used in accepting such pleas. Spe-
cifically, the court held that defendants need no longer be advised of
the possibility of consecutive sentences. The court upheld the imposi-
tion of consecutive sentences by the district court stating that defend-
ants need only be advised of the range of penalties for each crime.
The court's holding is contrary to years of Nebraska case law. As
such, the court's rejection of precedent should have at least been ac-
companied by an adequate explanation.

Robert P. Cunningham - '89

151. Irish, 223 Neb. at 823, 394 N.W.2d at 884 (Shanahan, J., dissenting).
152. 223 Neb. 814, 394 N.W.2d 879 (1986).
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