
HANDICAP DISCRIMINATION IN THE WORKPLACE: HOW TO
DETERMINE IF A DISABILITY IS RELATED

TO THE ABILITY TO WORK

INTRODUCTION

Protecting handicapped individuals from employment discrimi-
nation is an important goal being set today by society.1 The Rehabili-
tation Act of 19732 was a milestone in paving the way to equal
employment opportunities for the handicapped.3 The Rehabilitation
Act, however, fails to provide adequate protection against discrimina-
tion of the handicapped.4 Numerous states have overcome the inade-
quacy of federal legislation by enacting statutes prohibiting
discrimination of the handicapped by employers.5

Nebraska is one such state that has taken affirmative action to
eliminate employment discrimination against the handicapped.6 The
Nebraska Fair Employment Practice Act ("Act") was enacted to as-
sist in the employment of all employable persons on the basis of
merit, regardless of disability.7 In reaching this goal, the employer's
complete discretion in hiring practices should yield to the handi-
capped individual's autonomy interest.8 However, if the handicapped
individual is not capable of performing the job as well as an able-bod-
ied person, the handicapped individual's interest must yield to the
employer's interest.9

This Note focuses on the threshold requirements of a complain-
ant's prima facie case in a handicap employment discrimination suit,
specifically, the requirement of whether the complainant is a mem-

1. Rehabilitation Act of 1973, Pub. L. No. 93-112, § 2(8), 87 Stat. 355, 357 (1973),
reprinted in 1973 U.S. CODE CONG. & ADMIN. NEWS 409, 411 (codified at 29 U.S.C.A.
§ 701 (1985). The Rehabilitation Act of 1973 was enacted to "promote and expand em-
ployment opportunities in the public and private sectors for handicapped individuals
and to place such individuals in employment." Id.

2. Id.
3. Comment, What's A Handicap Anyway? Analyzing Handicap Claims Under

The Rehabilitation Act of 1973 And Analogous State Statutes. 22 WILLAMETTE L. REV.
529, 530 (1986).

4. Gelb and Frankfurt, California's Fair Employment and Housing Act: A Via-
ble State Remedy for Employment Discrimination, 34 HASTINGS L. J. 1055, 1091 (1983).

5. Comment, Employment Discrimination - Analyzing Handicap Discrimina-
tion Claims: The Right Tools for the Job, 62 N.C.L. REV. 535, 540 (1984). As of 1984, 45
states and the District of Columbia had enacted provisions to prohibit discrimination in
employment based on handicaps. Id.

6. See NEB. REV. STAT. §§ 48-1101 to -1126 (Reissue 1984).
7. NEB. REV. STAT. § 48-1101 (Reissue 1984).

8. Comment, 62 N.C.L. REV. at 544.
9. Id.
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ber of a protected class.10 For a disability to fall within the purview
of the Nebraska Fair Employment Practices Act, the disability must
be "unrelated to such person's ability to engage in a particular occu-
pation."'1 In this context, this Note discusses the case of Father
Flanagan's Boys' Home v. Goerke.12 The employee in Goerke was an
epileptic, and for this reason this Note focuses on epilepsy.

This Note discusses cases which have dealt with how a disability
relates to a particular job.13 Further, this Note discusses whether the
court in Goerke correctly decided the issue as applied to an epileptic
with Goerke's particular characteristics. 14 This Note concentrates on
establishing a workable standard for evaluating whether a particular
handicap is unrelated to the job in question. 15 Finally, this Note ap-
plies the proposed standard to the Goerke case. 16

FACTS AND HOLDING

Danny Goerke was dismissed from his position of assistant fam-
ily teacher by Father Flanagan's Boys' Home ("Home") when the
Home learned that Goerke was an epileptic.17 Goerke then filed an
employment discrimination charge against the Home with the Ne-
braska Equal Opportunity Commission ("Commission").' 8 The Com-
mission determined that the Home unlawfully discriminated against
Goerke. 19 The Commission's decision was reversed by a Nebraska
district court.20 The Nebraska Supreme Court affirmed the district
court, thus upholding Goerke's dismissal. 21

At the age of seven, Goerke discovered he was an epileptic upon
suffering a grand mal epileptic seizure.22 As a result of this seizure,

10. Williams v. Goodyear Tire & Rubber Co., 219 Neb. 748, 751, 366 N.W.2d 132,
135 (1985) (setting forth the elements of a prima facie case of employment
discrimination).

11. Id.
12. 224 Neb. 731, 401 N.W.2d 731 (1987).
13. See infra notes 98-190 and accompanying text.
14. See infra notes 191-213 and accompanying text.
15. See inkfra notes 214-59 and accompanying text.
16. See infra notes 260-64 and accompanying text.
17. Goerke, 224 Neb. at 732, 401 N.W.2d at 462.
18. Id. For a discussion of the procedure involved for filing a handicap discrimi-

nation claim, see Appendix to this Article.
19. Goerke, 224 Neb. at 732, 401 N.W.2d at 462. The Commission ordered the

Home to reinstate Goerke, and pay Goerke back wages and benefits. Id.
20. Id.
21. Id.
22. Id. at 733, 401 N.W.2d at 462. There are two common types of seizures epilep-

tics suffer. First, the grand mal, involves a sudden loss of consciousness followed by
convulsions. The second, the petit mal, entails a brief alteration of consciousness. 2
SCHMIDT'S ATTORNEY's DICTIONARY OF MEDICINE E-108 (1987).
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Goerke lost consciousness and went into convulsions.23 Goerke began
medication for his epilepsy, which continues today.24 During his
youth, Goerke also experienced petit mal seizures.2 5 Approximately
one and one half minutes after these petit mal seizures, Goerke lost
consciousness for approximately fifteen seconds.26

Goerke's epilepsy had been under control since 1973.27 Goerke
rarely forgot to take his medication, and even on days he did forget
Goerke did not suffer seizures.28 The amount of medication Goerke
took correlated directly with the amount of stress he anticipated. 29

Goerke's epilepsy had no effect on his mental thought, concentration,
or coordination.

30

Goerke applied for a position at Father Flanagan's Boys' Home.31

The Home educates and cares for children from age ten to
nineteen.32 The care is provided by teaching couples simulating a
family setting.33 These couples live in the Home's housing facilities
with their own family and eight to ten boys from the Home.34 The
position Goerke applied for was that of an assistant family teacher.35

The assistant teacher takes over the family couple's responsibilities
when the couple is away.36 The assistant teacher's duties also include
working with the children from 2:30 p.m. to 10:30 p.m. five days a
week, as well as some driving requirements.3 7 There was no indica-
tion of the amount of time Goerke would be required to drive, but
evidence indicated that an assistant's work consisted of driving fifty
percent of the time.38 The Home does not allow the boys to drive
themselves.

39

When Goerke applied for the assistant teacher position, he stated

23. Goerke, 224 Neb. at 733, 401 N.W.2d at 462.
24. Id.
25. Id.
26. Id.
27. Id. The conclusion that Goerke's epilepsy was under control was made by

Goerke's neurologist. Id.
28. Id.
29. Id.
30. Id.
31. Id. at 734, 401 N.W.2d at 463.
32. Id. at 733, 401 N.W.2d at 462. The children at the Home are "homeless, aban-

doned, neglected, delinquent, or otherwise disadvantaged." Id.
33. Id.
34. Id.
35. Id. at 734, 401 N.W.2d at 463.
36. Id.
37. Id. at 735, 401 N.W.2d at 463. As an assistant teacher, Goerke would have fur-

ther been required to assist with the operation of a motivational system, supervise the
children's activities, occasionally prepare meals, develop relationships with the boys,
and assist in general. Id.

38. Id.
39. Id. at 734, 401 N.W.2d at 463.
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in his application "that he had no physical handicaps... impair[ing]
his ability to perform the job."'40 In an interview, Goerke was asked
about his physical health, and he again stated he was in good physical
health.4 1 The only job requirements Goerke was informed of were
the necessity of a valid driver's license and a high school diploma.42

Goerke had a valid Minnesota driver's license and was a high school
graduate.

43

Prior to applying for the assistant teacher position, Goerke
worked for a Minnesota State juvenile correction facility.44 This facil-
ity housed boys between the ages of twelve and eighteen. 45 One of
Goerke's duties at the correction facility was driving the boys into
town.4 6 The nearest town was fifty miles away.47 Goerke encoun-
tered no problems during those trips.48

Goerke was hired by Father Flanagan's Home as an assistant
teacher and was assigned to a family couple to be trained.49 Goerke's
epilepsy was discovered when he asked the family couple where he
should keep his epilepsy medication.50 This information was then
conveyed to the Home. 5 1 At this time, the Home informed Goerke of
its policy prohibiting epileptics from holding the position of assistant
teacher, and subsequently discharged Goerke from that position.5 2

The Home's policy prohibiting epileptics from holding assistant
teacher positions began in 1980 as a result of some of the Home's em-
ployees suffering epileptic seizures. 53 From that time, the policy pro-
hibited staff members with a history of epileptic seizures to be

40. Id.
41. Id. Goerke did state that he had a bad knee. Id.
42. Id. The issue of whether Goerke was required to have a valid Nebraska driv-

ers license was not raised. Id. See NEB. REv. STAT. §§ 60-403, -410 (Reissue 1984) (dis-
cussing the application requirements for a Nebraska driver's license and the effect of
nonresident drivers in the state).

43. Goerke, 224 Neb. at 734, 401 N.W.2d at 463. Goerke acquired a drivers license
at the age of 16, and prior to that he held a farm permit in Minnesota. Id. at 738, 401
N.W.2d at 465 (Shanahan, J., dissenting). Goerke has operated many different agricul-
tural type vehicles including farm machinery, tractors, trucks and cars. Id.

44. Id. at 734, 401 N.W.2d at 463.
45. Id.
46. Id. The trips to town were for the boys' medical appointments, picking up

supplies and equipment, and various other reasons. Id.
47. Id.
48. Id.
49. Id.
50. Id. at 735, 401 N.W.2d at 463.
51. Id.
52. Id. at 735, 401 N.W.2d at 463-64. The Home offered Goerke alternate positions

in the home's maintenance and custodial departments, but offered Goerke no position
working with the boys. Id.

53. Id. at 735, 401 N.W.2d at 464.
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allowed to transport the boys.54 This policy was virtually unwritten
except for the communications to the various epileptic employees af-
fected by the policy at the time of its inception.55

The question of whether the Home discriminated against Goerke
on the basis of his epilepsy is governed by the Nebraska Fair Employ-
ment Practice Act.56 The Act provides that an employer should not
discriminate against an individual because of such person's disabil-
ity.57 Epilepsy and seizure disorders are included within the defini-
tion of disability under the Act if these impairments effect job
performance. 58 An employer may deny employment based upon a
disability if it obstructs the performance of a particular job.5 9

The court followed a three step analysis in determining whether
the Home engaged in unlawful employment practices.60 First, Goerke
was required to prove a prima facie case of discrimination.6 1 To ful-
fill this burden, Goerke was required to demonstrate that:62 (1) he
belonged to a protected class under the Act;6 3 (2) he was qualified for
the assistant teacher position;64 (3) he was dismissed from that posi-
tion;65 and (4) after he was dismissed, the job remained open.66 Sec-
ond, if Goerke established his prima facie case, the burden shifted to
the Home to prove a legitimate nondiscriminatory reason for dis-
charging Goerke. 67 Third, if the Home fulfilled its burden, Goerke
had the opportunity to prove that the reasons expressed by the Home
were not valid reasons for discharging Goerke, but merely a

54. Id. Epilepsy was not mentioned in the job description as a nonqualifying con-
dition. Id.

55. Id.
56. NEB. REV. STAT. § 48-1101 to -1126 (Reissue 1984).
57. Id. § 48-1104. This section provides in part that it 'shall be an unlawful em-

ployment practice for an employer: (1) To... discharge any individual .... because of
such individual's . k. . disability." Id.

58. Id. § 48-1102(8). This section provides: "Disability shall mean ... epilepsy or
seizure disorders ... unrelated to such person's ability to engage in a particular occu-
pation." Id.

59. Id. § 48-1111(1). This section provides that "it shall not be an unlawful em-
ployment practice for an employer ... to deny privileges of employment when the na-
ture and extent of a disability reasonably preclude the performance of the particular
employment." Id.

60. Goerke, 204 Neb. at 736, 401 N.W.2d at 464.
61. Id.
62. Id. at 737, 401 N.W.2d at 464. Facts in each discrimination case vary, causing

the prima facie proof required to fulfill the burden to vary. Id.
63. Id.
64. Id.

65. Id.
66. Id. The court does not discuss requirements (2), (3) and (4). See id. at 737-38,

401 N.W.2d at 464-65. However, the dissenting opinion considered these requirements
fulfilled. Id. at 740, 401 N.W.2d at 466 (Shanahan, J., dissenting).

67. Id. at 736, 401 N.W.2d at 464.
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pretext. 68

The court reasoned that the "Nebraska Fair Employment Prac-
tice Act does not require the home to risk the safety of the boys ...
on the assumption that Goerke has not forgotten to take his medica-
tion and that he has accurately forecast the amount of stress he will
encounter and has properly adjusted his dosage. ' '69 The court consid-
ered the varying stress factors 70 involved in transporting boys that
could require an adjustment in the dosage needed to prevent a
seizure.7 ' After evaluating the stress factors, the court reasoned that
the Home should not risk a disastrous accident involving the safety of
the boys merely because Goerke had not had a seizure in the past
while transporting boys.72

The court further relied on a United States Department of
Transportation regulation that disqualifies epileptics from driving in
interstate commerce. 73 The court realized the regulation did not ap-
ply to the Home, but nevertheless gave weight to the Department's
conclusion that epileptics are not qualified for commercial operation
of motor vehicles. 74 Despite the vast differences in interstate com-
merce and driving boys as an assistant teacher for the Home,75 the
court reasoned that the safety concerns were similar.76

Thus, the Nebraska Supreme Court held in a four to three opin-
ion that Goerke was not a member of a protected class, and thus
failed to establish a prima facie case.7 7 Although epilepsy is an ele-
ment qualifying Goerke to be a member of a protected class, his epi-
lepsy had to be unrelated to his ability to perform the duties of an
assistant teacher.78 Despite Goerke's medical record, which showed

68. Id.
69. Id. at 737, 401 N.W.2d at 465.
70. Id. at 737-38, 401 N.W.2d at 465. The court considered factors such as weather,

road conditions, the amount of traffic, mechanical problems and the behavior of the
passengers. Id.

71. Id.
72. Id. at 738, 401 N.W.2d at 465.
73. Id. A person is not qualified to drive a motor vehicle in interstate commerce

if that person "(h]as . . .[a] clinical diagnosis of epilepsy or any other condition which
is likely to cause loss of consciousness or any loss of ability to control a motor vehicle."
49 C.F.R. § 391.41(b)(8) (1985).

74. Goerke, 224 Neb. at 738, 401 N.W.2d at 465.
75. Id. A discussion of the differences between driving in interstate commerce

and driving for the home is beyond the scope of this article.
76. Id.
77. Id. at 738-41, 401 N.W.2d at 465-67.

78. Id. at 737, 401 N.W.2d at 465. The Nebraska Fair Employment Practice Act
expressly includes epilepsy and seizure disorders in its definition of "disability."
Although epilepsy is included in the definition of disability, section 48-1102(8) further
requires the disability to be unrelated to the individual's ability to perform the duties
required. NEB. REV. STAT. § 48-1102(8) (Reissue 1984).
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no epileptic seizures for the prior ten years,79 the court concluded
that Goerke's epilepsy was not unrelated to his ability to fulfill the
duties of an assistant teacher, and that his epilepsy precluded his per-
formance of that position.8 0

Judge Shanahan,8 ' joined by Chief Justice Krivosha and Judge
White,8 2 strongly dissented, stating that "[i]f facts and law are disre-
garded, today's decision may become acceptable. '8 3 Judge Shanahan
emphasized Goerke's past driving experience.8 4 Further, the dissent
quoted the policy behind the Act.8 5 This policy called for the em-
ployment of persons based on merit, not disabilities.8 6 The statute
further provided that denial of equal employment opportunities is
contrary to freedom principles and burdens Nebraska's public policy
objectives.8 7 Employment discrimination based solely on an individ-
ual's disability is repugnant in societies that judge individuals on
merit. 8 An individual's disability, taken alone, is not an allowable
basis on which to determine a person's capabilities.8 9

To determine if an employer discriminated against an individual
on the basis of his or her handicap, the dissent stated the test as
"whether the nature and extent of an individual's disability reason-
ably precludes adequate performance of the particular job."90 Judge
Shanahan reasoned that Goerke was capable of performing the duties
required of an assistant teacher based on Goerke's work history and
evidence provided by Goerke's neurologist. 91 Because Goerke was ca-
pable of adequately performing the job, the dissent reasoned that
Goerke fulfilled his burden of proving a prima facie case. 92

The dissent then discussed the United States Department of
Transportation's regulation prohibiting epileptics to drive in inter-
state commerce.93 Judge Shanahan concluded that the differences
between Goerke's driving requirements and commercial interstate
driving dispose of any relevance the regulations might have had to

79. Goerke, 224 Neb. at 733, 401 N.W.2d at 462.
80. Id. at 738, 401 N.W.2d at 465.
81. Id. (Shanahan, J., dissenting).
82. Id. at 741, 401 N.W.2d at 467 (Shanahan, J., dissenting).
83. Id. at 738, 401 N.W.2d at 465 (Shanahan, J., dissenting).
84. Id.
85. Id. at 739, 401 N.W.2d at 466 (Shanahan, J., dissenting).
86. Id.
87. Id.
88. Id.
89. Id. at 739, 401 N.W.2d at 466 (Shanahan, J., dissenting).
90. Id. at 740, 401 N.W.2d at 466 (Shanahan, J., dissenting).
91. Id.
92. Id. Proving a prima facie case only satisfies the first step in a three step anal-

ysis. See supra notes 61-68 and accompanying text.
93. Goerke, 224 Neb. 740, 401 N.W.2d at 466 (Shanahan, J., dissenting).



CREIGHTON LAW REVIEW

the case. 94

Judge Shanahan further disagreed with the majority's conclusion
that a disastrous result was inevitable if an epileptic was allowed to
drive the boys.95 According to the dissent, the majority's opinion did
not fulfill the objective of preventing discrimination on the basis of
stereotyping handicapped individuals.96 Judge Shanahan concluded
by questioning the far reaching capabilities of the majority decision. 97

BACKGROUND

The Supreme Court of Minnesota faced the question of employ-
ment discrimination in Lewis v. Remmele Engineering, Inc.,9s when
Gregory Durham, an employee suffering from epilepsy, was dis-
charged. 99 Remmele discharged Durham from the machinist appren-
ticeship program when Durham's examining physician informed
Remmele that Durham's epilepsy would prevent him from perform-
ing the work required.'0 0 Durham suffered his first epileptic seizure
when he was in the Air Force, and thereafter was honorably dis-
charged.1 1 Durham suffered grand mal seizures which would occur
without warning and result in a complete loss of consciousness. 0 2

Medication was prescribed to control the seizures, and Durham had
not suffered a seizure in seven years. 10 3

Remmele was a manufacturer of special machine fabrication. 0 4

The machines used in this process performed "high speed grinding,
boring and cutting of metal . . .components."'01 5 Remmele custom-
ized these components, which required frequent part adjustments. 0 6

Because of the custom work and frequent adjustments, the machines
were not equipped with safety devices. 10 7

According to the testimony of a physician certified and exper-
ienced in the practice of occupational medicine, the machinist posi-

94. Id.
95. Id. at 740-41, 401 N.W.2d at 466-67 (Shanahan, J., dissenting).
96. Id. at 741, 401 N.W.2d at 467. (Shanahan, J., dissenting).
97. Id. Justice Shanahan ended the dissent by stating "Today, epileptics; to-

morrow, diabetics; thereafter... ?" Id.
98. 314 N.W.2d 1 (Minn. 1981).
99. Id. at 2-3.

100. Id. at 3.
101. Id. at 2.
102. Id.
103. Id. After the medication was first prescribed in 1968, the employee suffered

two or three seizures. Each of these seizures were associated with the employee's fail-
ure to take the medication.

104. Id.
105. Id.
106. Id.
107. Id. at 2.
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tion was a threat to Durham's health and safety.' 08 The physician's
conclusion was based in part on the type of seizure the employee suf-
fered, as it provided no warning prior to losing consciousness. 10 9 The
physician's testimony further stated that a long period between
seizures will not create a greater probability of a seizure recurring. 110

The applicable Minnesota statutes allowed employers a defense
in discrimination claims if the employee's handicap posed a threat to
the safety of other persons."' This reasoning was expanded to take
the employee's health and safety into consideration.112 Because the
machinery at Remmele was extremely dangerous, Durham's seizures
occurring without warning posed a serious threat to his health and
safety and, thus, the employer's decision to discharge Durham was
upheld.

1 3

Samens v. Labor and Industry Review Commission 114 addressed
a similar issue to that of Lewis. In Samens, the issue centered on an
applicant, Samens, who had a long history of epilepsy.11 5 To control
seizures, Samens had taken medication on a daily basis.116 Wisconsin
Power & Light Company ("WP&L"), the employer, was informed of
the applicant's epileptic condition in an interview." 7 Following this
interview, WP&L informed Samens that he would not be hired for
the position sought, a truck driver/groundsman.1 8  The applicant
then filed charges with the Department of Industry, Department of
Labor and Human Relations, and the Equal Rights Division. 119

The applicant was required to prove three elements to prevail. 20

First, Samens was required to prove he was actually handicapped. 1 2 1

Second, Samens needed to show that he was discriminated against on

108. Id. at 3.
109. Id.
110. Id.
111. Id. at 4.
112. Id.
113. Id.
114. 117 Wis. 2d 646, 345 N.W.2d 432 (1984).
115. Id. at -, 345 N.W.2d at 433. The applicant had suffered a series of petit mal

seizures throughout his childhood and had suffered a grand mal seizure ten months
prior to applying with Wisconsin Power & Light Co. Id.

116. Id. at -, 345 N.W.2d at 434.
117. Id.
118. Id. The applicant continued to seek employment as a truck driver/

groundsman with WP&L after being turned down. After WP&L had received and re-
viewed the applicant's medical records, WP&L informed the applicant that other cleri-
cal work was available, but not that of a truck driver/groundsman. Id.

119. Id.
120. Id. at -, 345 N.W.2d at 437.
121. Id. According to the Wisconsin statutes, handicap discrimination does not ap-

ply "if the handicap is reasonably related to the individual's ability to adequately un-
dertake the job-related responsibilities of that individual's employment." WIS. STAT.
ANN. § 111.34 (West 1984).
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the basis of his handicap.122 Third, Samens was required to prove the
employer's actions were not legitimate according to Wisconsin law.12 3

Both parties conceded to the first element, that the applicant was in
fact handicapped, 124 and the court additionally accepted the Commis-
sion's finding that Samens was discriminated against solely on the ba-
sis of his epilepsy.125 Therefore, the only question remaining was
whether WP&L's rejection of Samens was legitimate.126

In determining whether Samens could perform the duties of a
truck driver/groundsman, the court considered two distinct points. 27

First, the court asked whether Samens was physically capable of per-
forming the duties required for the job.128 Second, the court asked
whether hiring the applicant would pose a threat to the health and
safety of Samens "himself, [his] co-employees, or the public."'1 29

The duties required of a truck driver/groundsman "includ[ed]
driving a truck and working with a line crew.' 130 The work with the
line crew centered around replacing and maintaining high-voltage
power lines, poles, and towers. 131 To perform these duties, the appli-
cant would be required to operate a hydraulic boom when replacing
the electrical poles. 132 During the process of replacing the electrical
poles, the power lines remain energized. 33 The boom was controlled
by both hand levers and a foot pedal.' 3 4 Any sudden movement in
the hand levers or the foot pedal could result in numerous
hazards.135 The hearing agent concluded that the co-employees' lives
depended on the successful operation of the truck driver/
groundsman's duties.136

To resolve the case, the court used a common carrier standard. 3 7

This common carrier standard required a higher degree of care,

122. Samens 117 Wis. 2d at -, 345 N.W.2d at 437.
123. Id.
124. Id.
125. Id. at -, 345 N.W.2d at 438.
126. Id. at -, 345 N.W.2d at 437.
127. Id. at -, 345 N.W.2d at 440.
128. Id.
129. Id.
130. Id.
131. Id. The court focused on the duties of working with the grounds crew, and

decided the case on that aspect. Id. The court did not discuss the issue of the appli-
cants driving responsibilities.

132. Samens, 117 Wis. 2d at -, 345 N.W.2d at 440.
133. Id. The energized lines carried between 12,400 and 69,000 volts. Id.
134. Id.
135. Id. at -, 345 N.W.2d at 441.
136. Id. In addition to Samens' co-employee's safety the court was concerned for

the public, as the work was done near houses, businesses and roadways. Id.
137. Id. at -, 345 N.W.2d at 442. The court set forth four factors crucial in resolv-

ing the dispute using the common carrier standard. The factors were: (1) the life
threatening dangers of electricity; (2) working with the boom near the electrical wires;

[Vol. 21
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which resulted in the employer having "a lighter burden concerning
safety-based employment standards. 1 38 Using this standard, the
court believed that the hiring of an individual with epilepsy could put
the health and safety of the applicant, the co-employees, and the pub-
lic in danger. 139 Therefore, the employer was found not to be in vio-
lation of unlawful employment practices. 140

Whereas Lewis and Samens were concerned with the issue of
employment discrimination against an epileptic who would have to
work in a hazardous environment, 14 1 Foods, Inc. v. Iowa Civil Rights
Commission 142 dealt with employment discrimination against an epi-
leptic in a safe environment.' 43 In Foods, Inc., a cafeteria worker,
Theresa Cain Harkin, suffered a grand mal seizure while at work. 44

Three days later, Harkin was discharged. 145 Harkin had been receiv-
ing treatment and medication to control her epilepsy.146

While at work, Harkin spent most of her time washing dishes,
busing tables and keeping dishes in stock.147 Although these duties
did not pose a high degree of risk to Harkin, she was occasionally re-
quired to perform more risky duties.148 These duties involved operat-
ing a grill and a deep fat fryer, as well as slicing meats and
cheeses. 149 The district court concluded that the equipment Harkin
was working around posed a substantial risk of danger to Harkin, her
co-employees, and customers. 50

Despite the district court's conclusion, the Iowa Supreme Court
determined that even if Harkin suffered a seizure, there was no risk
of harm to the employee, her co-employees, or customers. 15 1 In
reaching its decision, the Iowa Supreme Court recognized that Har-
kin's epilepsy obviously had some relationship to her ability to per-
form the duties of the job.152 For example, the court noted that a
seizure could render her unconscious and thus unable to do her

(3) the team effort required between the groundsman and crewman; and (4) the pub-
lic's proximity to the worksite. Id.

138. Id. at -, 345 N.W.2d at 442-43.
139. Id. at -, 345 N.W.2d at 446. In making this conclusion, the court considered

the characteristics of petit and grand mal seizures. Id. at -, 345 N.W.2d at 445.
140. Id. at -, 345 N.W.2d at 447.
141. See supra notes 98-140 and accompanying text.
142. 318 N.W.2d 162 (Iowa 1982).
143. Id. at 169.
144. Id. at 164.
145. Id.
146. Id.
147. Id. at 168.
148. Id.
149. Id.
150. Id.
151. Id. at 169.
152. Id. at 167.
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work, even if unconscious for only a moment.153 Finding that the
standard of determining whether a handicap is merely related to a
job is too restrictive, the court formulated a different standard. 5 4

The new standard depended on whether the employee's performance
was reasonably competent and satisfactory.' 5 5 The Iowa Supreme
Court held that Foods Inc. unlawfully discriminated against Harkin
and ordered that she be reinstated.156

While the courts in Lewis, Samens, and Foods, Inc. concentrated
on the ability of individuals to perform a particular job,'5 7 the court
in Silverstein v. Sisters of Charity of Leavenworth Health Services
Corp. 158 considered whether any epileptic could perform the duties of
the job at issue.159 Silverstein was denied employment as a respira-
tory therapist because she was an epileptic. 160 For approximately
eight years, Silverstein had been a respiratory technician and had
never experienced an unfavorable incident with a patient as a result
of her epilepsy.16 ' Despite her record, she was rejected because the
hospital's policy precluded hiring any epileptics if they would be
working with patients. 62 This blanket policy failed to consider Sil-
verstein's individual ability to perform the job and eliminated her
from consideration for the job solely because she was epileptic.163

The applicable handicap discrimination statutes provided that
handicapped persons should be employed on the same terms and con-
ditions as persons without handicaps, unless the handicap prevented
the individual from doing the work.164 Because there may be varying
degrees of a particular disability, the Silverstein court reasoned that
individual consideration of each applicant was needed to determine
whether a person was prevented from performing the work based on
the disability. 6 5 Because Silverstein's epilepsy prevented her from
performing the work required, the court upheld her discharge. 66

153. Id.
154. Id.
155. Id.
156. Id. at 164.
157. See supra notes 98-156 and accompanying text.
158. 43 Colo. App. 446, 614 P.2d 891 (1979).
159. Id. at -, 614 P.2d at 893.
160. Id.
161. Id. at -, 614 P.2d at 894.
162. Id. at -, 614 P.2d at 893-94.
163. Id.
164. The statute provides "the otherwise physically disabled shall be employed in

the state service . . . in all other employment supported in whole or in part by public
funds on the same terms and conditions as the able-bodied unless it is shown that the
particular disability prevents the performance of the work involved." COLO. REV.
STAT. § 24-34-801(1)(b) (1973).

165. Silverstein, 43 Colo. App. at -, 614 P.2d at 894.
166. Id. at 893.
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As in Silverstein, the Ninth Circuit Court of Appeals in
Mantolete v. Bolger 167 required an employer to consider each appli-
cant individually. 168 In Mantolete, a job applicant, Bonnie Mantolete,
was allegedly denied employment by the United States Postal Service
because she was epileptic. 169 The Postal Service sent Mantolete to a
medical clinic for a pre-employment examination, where she received
a full medical examination, including an investigation of her medical
history. 170 Based upon the results of the examination, the physician
recommended Mantolete not be allowed to drive a vehicle or operate
potentially dangerous tools and machines. 171 Based on the physi-
cian's recommendations and Mantolete's medical record, the Postal
Service refused to hire her for the position of Multipurpose Letter
Sorter Machine ("LSM") operator. 172 This decision was made even
though the LSM was not considered to be a dangerous machine, and
Mantolete had previously operated machines that were more
dangerous.

173

Mantolete brought this suit pursuant to section 501 of the Reha-
bilitation Act of 1973.174 In making its decision, the court relied in
part on the definition of a "qualified handicapped person."'1 75 This
definition provides that "with respect to employment, a handicapped
person who ... can perform the essential functions of the position in
question without endangering the health and safety of the individual
or others" is a handicapped person qualified for the job.' 76 The court
determined that:

a job requirement that screens out qualified handicapped in-
dividuals on the basis of possible future injury is necessary.
However, we hold that in order *to exclude such individuals,
there must be a showing of reasonable probability of sub-
stantial harm. Such a determination cannot be based merely
on an employer's subjective evaluation or, except in cases of
a most apparent nature, merely on medical reports. The

167. 767 F.2d 1416 (9th Cir. 1985).
168. Id. at 1423.
169. Id. at 1417-18. The epilepsy was considered to be under control through medi-

cation, even though the applicant averaged one grand mal seizure per year. Id.
110. Id. at 1418.
171. Id.
172. Id.
173. Id. at 1419. The machines the applicant operated that were more dangerous

were "a vapor washer, a high speed box spinner, a wafer scrubber, a high pressure
water blasting cleaning machine, a stamping machine" and a slicer. Id.

174. Id. at 1421.
175. Id. The court noted that "[n]o court has yet defined 'qualified handicapped

person' under Section 501." The definition stated is that of section 504. The court
found no distinction between section 501 and section 504, other than the accommoda-
tion rule and, thus, used the same definition. Id.

176. Id. (citing 29 CFR § 1613.702(f) (as revised 1987)).
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question is whether, in light of the individual's work history
and medical history, employment of that individual would
pose a reasonable probability of substantial harm.177

This standard set by the court would require a case-by-case analysis
of the applicant, and the particular duties and responsibilities of the
position sought. 178 The court then remanded the case to the district
court for determining whether Mantolete presented a "reasonable
probability of substantial harm."' 7 9

SUMMARY OF CASES

In Lewis, the court upheld an employer's decision not to allow an
epileptic who suffered seizures without warning to work with hazard-
ous machines.' 8 0 The Lewis court based its decision on the health
and safety of the employee.' 8 ' The court in Samens also considered
the health and safety of an epileptic applicant for a truck driver/
groundsman job.182 Samens additionally addressed the health and
safety issue of the applicant's co-employees and the public.18 3 Be-
cause giving the epileptic the job would have presented a risk to the
health and safety of the applicant, co-employees and public, the em-
ployer's decision not to hire the epileptic was held lawful. 8 4

Whereas Lewis and Samens upheld an employer's decision not to
hire an epileptic, the court in Foods, Inc. held that an epileptic em-
ployee should not be discriminated against when the job presented no
risk to any person's health and safety.'8 5 The Foods, Inc. court did,
however, require the applicant to have a present ability to physically
perform the job in a reasonably competent manner. 186

Silverstein changed the focus from health and safety, and dis-
cussed instead the use of blanket policies that excluded all epileptics
from consideration for a job. 187 The Silverstein court disallowed the
use of blanket policies and required employers to consider each appli-
cant on an individual basis.'8 8

As in Silverstein, the Mantolete court also required individual

177. Id. at 1422.
178. Id. at 1423.
179. Id. at 1424.
180. See supra notes 98-113 and accompanying text.
181. See supra note 113 and accompanying text.
182. See supra notes 114-40 and accompanying text.
183. See supra note 139 and accompanying text.
184. See supra notes 139-40 and accompanying text.
185. See supra notes 145-56 and accompanying text.
186. See supra note 155 and accompanying text.
187. See supra notes 158-66 and accompanying text.
188. See supra note 165 and accompanying text.
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consideration of each applicant.18 9 The Mantolete court further
stated that an employer should consider an applicant's work and
medical history in relation to the health and safety threats of the par-
ticular job.190

ANALYSIS

GOERKE COMPARED To PRIOR EPILEPSY DECISIONS

The Nebraska Supreme Court in Goerke held that Father Flana-
gan's Boys' Home made a lawful employment decision in discharging
Goerke on the basis of his epilepsy.19 1 However, in reaching this de-
cision the court failed to cite any precedent to substantiate its hold-
ing. Instead, the court relied exclusively on the risk it perceived
regarding epilepsy as it related to driving the boys for the Home. 192

According to the court, this perceived risk precluded Goerke from
fulfilling his required duties.

The decision in Goerke held that Goerke failed to prove a prima
facie case because his epilepsy was not unrelated to his ability to per-
form the duties of an assistant teacher, and thus he was not a mem-
ber of a protected class.193 The court's decision was based on the
health and safety of the children.19 4 Similarly, the Samens' 95 court
considered the health and safety of persons other than Samens him-
self.196 The court in Samens evaluated the job requirements the epi-
leptic applicant would be required to perform. 19 7 These duties
required the applicant to operate a hydraulic boom to lift power line
poles while co-employees worked around the charged power lines.198

If the boom was not operated correctly, the poles would have
presented a substantial risk to the applicant's co-employees working
around the wires. 199 The Samens court further concluded that if the
epileptic applicant suffered a seizure while operating the boom, the
health and safety of his co-employees, and possibly the public, would
be in substantial danger.200 Based on these findings, the Samens
court upheld the employer's decision not to hire the epileptic appli-

189. See supra notes 167-79 and accompanying text.
190. See supra note 177 and accompanying text.
191. See supra note 21 and accompanying text.
192. See supra notes 69-80 and accompanying text.
193. See supra notes 69-80 and accompanying text.
194. See supra notes 69-80 and accompanying text.
195. Samens v. Labor and Indus. Review Comm'n, 117 Wis 2d 646, 345 N.W.2d 432

(1984).
196. See supra note 129 and accompanying text.
197. See supra notes 130-36 and accompanying text.
198. See supra notes 130-33 and accompanying text.
199. See supra notes 135-36 and accompanying text.
200. See supra note 139 and accompanying text.
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cant for the job.201

Obviously, the facts in Goerke are analogous to those in Samens.
In both cases, the health and safety of third parties depended on an
epileptic's ability to perform his duties safely.20 2 Goerke's suffering a
seizure while driving would undoubtedly create a substantial risk of
danger to the children.20 3 As in Samens, the Goerke court correctly
decided that the Home did not act unlawfully in discharging Goerke
when there was a substantial risk of harm to others.

Goerke was also correctly decided in light of the Lewis 20 4 deci-
sion. In Lewis, Durham was not hired because there was a risk of
substantial harm to him.205 Durham would have been required to op-
erate hazardous machines that posed a substantial threat to his own
health and safety if he were to suffer a seizure during operation.20 6

For these reasons, the court in Lewis held that the employer did not
unlawfully discriminate against Durham. 20 7 Because the possibility
of Goerke suffering a seizure while driving threatened his health and
safety, as well as the boys, the decision in Goerke is in line with the
reasoning of Lewis.208

The Goerke dissent cited Foods, Inc. 209 in its analysis.210 Foods,
Inc., however, is distinguishable from Goerke. In Foods, Inc., if Har-
kin had suffered a seizure, there was no risk of injury to Harkin or
any other person.2 1 ' Because Harkin could perform the duties re-
quired in the cafeteria in a reasonably competent manner without en-
dangering anyone, the Foods, Inc. court held that Foods, Inc.
unlawfully discharged Harkin.212 In Goerke, on the other hand,
health and safety concerns prevented the court from even reaching
the question of whether Goerke could physically perform the job.213

201. See supra note 140 and accompanying text.
202. See supra notes 69, 139 and accompanying text.
203. See supra note 72 and accompanying text.
204. Lewis v. Remmele Eng'g, 314 N.W.2d 1 (Minn. 1981).
205. See supra note 120 and accompanying text.
206. See supra note 120 and accompanying text.
207. See supra note 120 and accompanying text.
208. See supra note 29 and accompanying text. The fact that Goerke had not suf-

fered a seizure in the ten years prior to his suit should not be given great weight in
light of the physician's statement in Samens that a long absence of a seizure does not
increase the probability that a seizure will not occur again. See supra note 117 and ac-
companying text.

209. Foods, Inc. v. Iowa Civil Rights Comm'n, 318 N.W.2d 162 (Iowa 1982).
210. Goerke, 224 Neb. at 740, 401 N.W.2d at 466 (Shanahan, J., dissenting).
211. See supra note 151 and accompanying text.
212. See supra notes 151-56 and accompanying text.
213. See supra notes 60-80 and accompanying text. As the Nebraska Supreme

Court held that Goerke was not a member of a protected class, the court never
reached the question of whether Goerke was qualified. See supra note 80.
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ANALYSIS OF THE GOERKE STANDARD

In Father Flanagan's Boys' Home v. Goerke,214 the Nebraska
Supreme Court held that the Home did not discriminate against
Goerke, an epileptic, in finding that Goerke's epilepsy was not unre-
lated to his ability to safely transport boys for the Home.2 15 The
standard utilized by the court in Goerke was based on the determina-
tion of whether the handicap in question, epilepsy, was related to
Goerke's ability to perform the duties required of an assistant
teacher.

216

The Goerke standard was based on whether epilepsy or seizure
disorders were included in the definition of "disability", providing
that the epilepsy or seizure disorder was "unrelated to such person's
ability to engage in a particular occupation. '217 This standard re-
quired Goerke to be able to perform the duties of an assistant teacher
with no risk of adverse effects.2 1 8 The Goerke court relied on the
possibility of Goerke suffering a seizure while transporting the boys
from the Home in determining whether Goerke's epilepsy was re-
lated to his ability to perform the job.219 Because the amount of
medication Goerke took to control his seizure disorder depended on
the amount of stress he encountered,220 which was impossible to
foresee, the dosage Goerke took could have been inadequate to avoid
a seizure.221 The court reasoned that the possibility of Goerke taking
the wrong dosage, or even forgetting the medication altogether, cre-
ated a potential hazard to boys in the Home if Goerke were to have a
seizure while driving.222 Because of this potential danger, the court
determined that Goerke's epilepsy was not unrelated to his ability to
perform as an assistant teacher.223

While the result in Goerke may have been correct, Nebraska's
standard for determining whether a handicap is related to an ability
to perform a job is inadequate due to its overbreadth. 224 Such a broad
standard is unworkable as it provides employers no substantive basis
on which to rely when determining whether to employ a handi-
capped individual. The overbreadth of the Nebraska standard is

214. 224 Neb. at 731, 401 N.W.2d 461 (1987).
215. Id. at 738, 401 N.W.2d at 465.
216. Id. at 737, 401 N.W.2d at 464-65.
217. Id.
218. Id.
219. Id. at 738, 401 N.W.2d at 465.
220. Id. at 733, 401 N.W.2d at 462.
221. Id. at 737, 401 N.W.2d at 465.
222. Id.
223. Id. at 738, 401 N.W.2d at 465.
224. See Foods, Inc., 318 N.W.2d at 167 (discussing that the standard of whether the

disability is related to the job is virtually the same in Iowa as in Nebraska).
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demonstrated by recognizing that any handicap will have at least
some relationship to that person's ability to perform the duties of a
job.2 25 The question then becomes, to what extent must a handicap
be related to a job before the handicap prevents safe performance of
that job. Such a standard leaves employers guessing and will eventu-
ally result in discrimination of handicapped employees and unneces-
sary lawsuits.

A more preferable standard is one comprised of a combination of
the standards in the Lewis, Samens, Foods, Inc., Silverstein, and
Mantolete cases. This standard operates differently depending on the
health and safety risks involved in a particular case. Independent of
the health and safety risks, however, the handicapped individual
must demonstrate a present ability to perform the actual physical du-
ties of the job.2 2 6 Once the handicapped person demonstrates a phys-
ical ability to perform the duties of the job, the proposed standard
categorizes the case into one of three factual situations. The first sit-
uation involves no threat to the health and safety of the handicapped
person, or any third parties (co-employees or the public). 227 In the
second situation, there is a risk of injury to the handicapped person,
but not to third parties.228 The third situation involves a risk of in-
jury to the handicapped person and third parties. Each situation is
analyzed separately below.22 9

No RISK OF INJURY

If there is no threat to the health and safety of any of the parties
involved, then the handicap is considered to be completely unrelated
to the job, provided the handicapped person fulfills the burden of
demonstrating a present ability to perform the requirements of the
job.230 This segment of the proposed standard follows the reasoning
of Foods, Inc, wherein an employee with epilepsy was wrongfully dis-
charged.231 In reaching its decision, the court determined there was
no risk of injury to the employee, co-employees, or customers. 232 Af-
ter determining there was no risk of injury to the parties involved,
the court's standard focused on the employee's ability to perform the
job in a reasonably competent and satisfactory manner.233 Because

225. Id.
226. Samens, 117 Wis. 2d at -, 345 N.W.2d at 440.
227. See irnfra notes 234-40 and accompanying text.
228. See infra notes 241-51 and accompanying text.
229. See irnfra notes 252-63 and accompanying text.
230. See supra notes 151-55 and accompanying text.
231. Foods, Inc., 318 N.W.2d at 164.
232. See supra note 151 and accompanying text.
233. See supra note 155 and accompanying text.
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the employee in Foods, Inc. could perform the physical requirements
of the job,2 3 4 and there was no threat to the health and safety to the
parties involved,235 the court held the employer had engaged in un-
lawful employment practices by firing the employee. 236

RISK OF INJURY To EMPLOYEE

When there is a threat to the handicapped person's health and
safety, the disabled individual must show that the handicap does not
present a reasonable probability of substantial harm to the disabled
person. The handicapped individual must also have a present capa-
bility of performing the physical requirements of the job.2 37 This
standard enables employers to determine the extent of the handi-
capped person's disability, and then evaluate the disabled individual's
ability to do the job in a reasonably safe manner.

The Lewis court was faced with this same factual situation. In
Lewis, an applicant applied for a job requiring him to operate danger-
ous machines.2 38 Although the applicant was physically capable of
running the machines,239 the applicant was not hired because he was
an epileptic.240 To determine if the applicant was unlawfully discrim-
inated against, the court considered the risk of injury that the job
presented to the applicant. 241 Because the court concluded that
seizures occurring without warning posed a serious threat to the ap-
plicant's health and safety, the employer was justified in not hiring
that applicant.

242

To substantiate a decision not to hire a disabled person, an em-
ployer could require handicapped applicants to submit to a pre-em-
ployment medical examination as the Post Office did in Mantolete.2 43

The Mantolete case, like Lewis, confronted the question of whether
an employer engaged in unlawful discrimination by refusing to hire
an applicant with epilepsy when there was a possible threat to the
applicant's safety.244 As in Lewis, the Mantolete court required a
showing that there was a probability of substantial harm to the appli-
cant.245 The Mantolete court stated that an employer's subjective

234. Foods, Inc., 318 N.W.2d at 166.
235. Id. at 169.
236. Id. at 164.
237. See supra note 230 and accompanying text.
238. See supra note 113 and accompanying text.
239. Lewis, 314 N.W.2d at 3.
240. Id.
241. See supra notes 111-13 and accompanying text.
242. See supra note 113 and accompanying text.
243. See supra note 170 and accompanying text.
244. See supra notes 171-73 and accompanying text.
245. See supra note 177 and accompanying text.
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evaluation of the applicant's potential risk of harm was inadequate to
refuse employment. 246 The standard provided by this court required
an employer to evaluate the probability of substantial harm to an ap-
plicant, based on the applicant's handicap, by considering the appli-
cant's work and medical history in light of the duties required for the
job sought.247

RISK OF INJURY To HANDICAPPED INDIVIDUAL AND THIRD PARTIES

When there is a risk of injury to both the handicapped person
and third parties, the handicapped person would have to prove that
there is not a high probability of a substantial risk of injury, and fur-
ther that the potential injury is not substantial. Again, the handi-
capped person would have to show a present ability to perform the
requirements of the job.248 The handicapped individual's burden of
proof should be extremely high in this situation to prevent the risk
of injury to innocent parties. For an epileptic to fulfill this high bur-
den, there would have to be a showing that the probability of a
seizure is extremely low, and that if a seizure was to occur, the
amount of harm resulting from the seizure would be minimal.

In Samens, an epileptic applied for a job that directly affected
the safety of the applicant, co-employees and the public.249 The ap-
plicant's ability to perform the physical requirements of the job was
not at issue.250 The court referred to this standard as a common car-
rier type standard.251 The common carrier standard gave the em-
ployer greater discretion in rejecting handicapped applicants. 252

Although the Samens court did not analyze the applicant's individual
characteristics, 253 the reasoning utilized by the court supports the cri-
teria of the proposed standard in this situation. The court deter-
mined that the showing of an extremely low chance of a seizure
reoccurring was irrelevant, because the danger involved if a seizure
was to occur was too high. 254 Following this reasoning, the Samens
court upheld the employer's decision not to hire the handicapped
applicant.

255

Because utilization of a blanket policy would eliminate epileptics,
a preferable standard requires an individual analysis of each appli-

246. See supra note 177 and accompanying text.
247. See supra note 177 and accompanying text.
248. See supra note 230 and accompanying text.
249. See supra notes 139 and accompanying text.
250. Samens, 117 Wis. 2d at -, 345 N.W.2d at 440.
251. See supra notes 137-38 and accompanying text.
252. See supra note 138 and accompanying text.
253. Samens 117 Wis. 2d at -, 345 N.W.2d at 447.
254. Id.
255. See supra notes 140 and accompanying text.
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cant, similar to that used in Silverstein.256 In Silverstein, an epileptic
was refused employment because a hospital's policy precluded all
epileptics from working with patients. 257 This blanket policy appears
to have been for the safety of the patients. 258 The court in Silver-
stein reasoned that the varying degrees of handicaps prevented the
use of blanket policies and, therefore, held the employer's blanket
policy unlawful, while requiring individual consideration of the
applicant.

259

PROPOSED STANDARD APPLIED To GOERKE

The factual situation in Goerke is analogous to the third category
of the proposed standard in that there was a risk of injury to Goerke
and the children. The possibility of Goerke suffering a seizure while
driving could very easily create a substantial risk of harm to Goerke,
the boys and possibly the public.2 60 Because Goerke falls into the
third category, Goerke would have a heavy burden of proving that
the probability of his suffering a seizure is extremely low, and that if
he were to suffer a seizure, the amount of harm suffered would not
be substantial.

Goerke had not suffered a seizure in the ten years prior to this
suit.26 1 This tends to show that the probability of Goerke suffering a
seizure while driving is extremely low. However, Goerke's reliance
on daily doses of medication, along with the possibility of not taking
the correct dosage, add to the probability of a seizure reoccurring.262

Considering the facts presented, the probability of Goerke suffering a
seizure, after ten years of successful control, should be low enough to
allow Goerke to proceed to the next phase of the standard despite his
having to adjust the dosage of the medicine.

The next phase requires Goerke to demonstrate that the amount
of harm which would result from a seizure would not be substantial.
In analyzing this phase of the test, the court must assume that a
seizure will occur, and then determine the extent of harm based on
this assumption. A seizure, petit or grand mal, would not only alter
Goerke's conscious state of mind, but also could render Goerke com-
pletely unconscious. 263 If this were to happen while Goerke was driv-

256. See supra note 178 and accompanying text.
257. See supra notes 162-63 and accompanying text.
258. See supra notes 164-65 and accompanying text.
259. See supra notes 166-67 and accompanying text.
260. See supra note 72 and accompanying text. Although the court considered the

risk of harm to Goerke and the boys, the court did not discuss any additional harm to

the public that would result from the bus being driven on the public roadways.
261. See supra note 27 and accompanying text.
262. See supra notes 69-72 and accompanying text.
263. See supra notes 22-26 and accompanying text.
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ing, the probability of an accident resulting with an injury to Goerke
and others would be extremely high. As the court in Goerke has de-
termined, the results of such an accident could be disastrous. 264 As
the risk of substantial harm is high, Goerke would fail his burden of
proof and should not be allowed to drive the boys.

Although the court in Goerke reached the same conclusion as
that arrived at under the proposed standard, the Goerke court failed
to provide a workable standard to give employers a reference for fu-
ture employment decisions. If employers are forced to use the vague
standard espoused in Goerke to factual situations similar to the three
categories previously discussed, the employer would not know
whether a lawful employment decision had been made until after an
employment discrimination suit brought against the employer had
been decided. The proposed standard, therefore, aids the employer in
determining whether a handicap is related to the particular job.

CONCLUSION

In Father Flanagan's Boys' Home v. Goerke, Goerke was dis-
charged from his job because he was an epileptic.265 The Nebraska
Supreme Court upheld the Home's decision to discharge Goerke. 266

In reaching this decision the court held that Goerke's epilepsy was
not unrelated to his ability to perform the requirements of an assis-
tant teacher.267 As Goerke could have suffered a seizure while driv-
ing the boys, the court reasoned that the Home should not have to
risk the health and safety of the boys.2 68

The cases discussed concerning an epileptic employee or appli-
cant support the health and safety reasoning used by the court in
Goerke. A compilation of these cases reveal that courts are more
willing to require employers to hire a handicapped person if there is
no health and safety risks involved, as opposed to when the individ-
ual's disability presents a risk to the health and safety of the appli-
cant, co-employees or any other persons.

Following the reasoning of the above discussed cases dealing
with employment discrimination of epileptics, the court's result in
Goerke was correct. However, the court in Goerke failed to establish
a workable standard for employers to utilize in future employment
decisions. A preferable standard would operate differently depend-
ing on the health and safety risks involved. This Note established

264. See supra notes 71-72 and accompanying text.
265. See supra note 72 and accompanying text.
266. See supra notes 69-80 and accompanying text.
267. See supra note 77 and accompanying text.
268. See supra note 72 and accompanying text.
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such a standard and applied it to the facts in Goerke. Although the
application of the proposed standard resulted in the same outcome as
Goerke, the proposed standard is better because it provides a worka-
ble framework which enables employers to make nondiscriminatory
hiring decisions.

Gregory W. Engrav - '89

APPENDIX

To initiate a claim of unlawful employment discrimination, the
aggrieved party needs to file a written charge of discrimination with
the Commission setting forth facts showing the employer engaged in
unlawful employment discrimination. The written charge needs to
be made within 180 days of the alleged discrimination. The Commis-
sion then furnishes the employer with a copy of the charge within
ten days, including a statement of the date, place, and circumstances
of the alleged discrimination. The Commission then commences a
non-public investigation of the charge. If the Commission determines
there is reasonable cause to substantiate the claim, the Commission
will attempt to eliminate the alleged unlawful employment practices
by informal methods. These methods may include conference, concil-
iation, and persuasion. Nothing said or done in these attempts to al-
leviate the discrimination will be made public or used as evidence in
subsequent proceedings. NEB. REV. STAT. § 48-1118 (Reissue 1984).

If the Commission's attempt to informally resolve the charge
fails to eliminate the discrimination, the Commission may order a
public hearing. If a public hearing is ordered, the Commission will
issue and serve the employer a written notice and copy of the com-
plaint. The employer is then required to answer the charges in the
complaint at a hearing before the Commission. The employee will
also be made a party to the hearing. At the hearing, the Commission,
employee, and employer may introduce witnesses. Upon completion
of the hearing, the Commission will make and file its findings of fact
and conclusions. The Commission then makes and enters an appro-
priate order based on these findings and conclusions. These findings
should be detailed "to enable the court on appeal to determine the
controverted questions presented by the proceedings and whether
proper weight was given to the evidence." Id. § 48-1119.

If the Commission determines the employer engaged in unlawful
employment practices, the Commission will enter a cease and desist
order against the employer requiring it to refrain from its discrimina-
tory practices. The Commission will also initiate other affirmative
action as may be appropriate, which may include reinstatement of
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the employee or rehiring the employee with or without backpay. A
copy of any order the Commission enters will be served upon the per-
son to whom the order operates against. The order takes effect
twenty days after service and runs until the order is revoked by the
Commission or until the time designated on the order. If the Com-
mission determines the employer has not engaged in unlawful em-
ployment practices, the Commission will state its findings of fact and
conclusions accordingly. Id.

Any aggrieved party to these proceedings directly affected by the
Commission's decision and order may instigate proceedings in the ap-
propriate district court. The aggrieved party has thirty days from the
date the order was entered to instigate proceedings. If the party sub-
ject to the order does not pursue judicial review within the thirty day
limit, the Commission may obtain a decree of the court for enforce-
ment of the order upon a showing that the employer is subject to the
Commission's jurisdiction and resides or transacts business within
the county in which the petition for enforcement is filed. Any order
the Commission may have entered at the hearing will be stayed until
adjudication by the district court. Id. § 48-1120.

Proceedings in the district court are initiated by the filing of a
petition, and a transcript of the hearing before the Commission with
the district court. The Commission and all interested parties who ap-
peared at the hearing will be served with a copy of the petition. The
district court's determination of the case extends to all questions of
law and fact presented by the entire record. The district court's re-
view of the record before the Commission is de novo. The Commis-
sion's order will not be vacated, modified, or set aside unless: (1) the
order is prohibited by the statute itself, or is in violation of any con-
stitutional rights; or (2) "[t]he findings of the commission in support
of such order are unreasonable or arbitrary or are not supported by a
preponderance of the evidence." Id. The district court shall have ex-
clusive jurisdiction, and the district court's judgment shall be final,
subject only to "appellate review as provided by law." Id.
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