
THE SECURITIES ACT OF NEBRASKA - INTENDED TO BE A
NON-EXCLUSIVE REMEDY?-KNOELL v. HUFF

INTRODUCTION

In Knoell v. Huff,' the Nebraska Supreme Court faced the issue
of whether section 8-1124(1) of the Nebraska Revised Statutes, com-
monly known as the Securities Act of Nebraska,2 contained language
expressly precluding common-law actions for securities fraud.3 The
defendant, H. Dan Huff, had failed to inform Josephine Knoell and
other investors that the company in which they were investing their
money was involved in a lawsuit.4 When judgment was entered
against the company, the investors lost all their money.5

In the investors' subsequent suit against Huff, none of their five
causes of action were based on the Securities Act of Nebraska. 6 How-
ever, the trial court determined that the Securities Act of Nebraska
was the investors' exclusive remedy.7 As a result, all of the causes of
action were barred by the Securities Act's two-year statute of
limitations.8

The Nebraska Supreme Court, following the normal rules of
statutory interpretation established in previous Nebraska case law,9

concluded that a common-law action was not precluded because the
Securities Act of Nebraska was not an exclusive remedy. 10 Further,
the Court reasoned that such common-law actions would be governed
by their own statutes of limitations."

This Note will first examine the various rules of statutory inter-
pretation applied or applicable in Knoell, including those governing
the interpretation of statutes in relation to the common law.12 This
Note will then turn to a discussion of past Nebraska securities laws

1. 224 Neb. 90, 395 N.W.2d 749 (1986).
2. NEB. REV. STAT. §§ 8-1101 to -1124 (Reissue 1983).
3. Knoell, 224 Neb. at 93, 395 N.W.2d at 752.
4. Id. at 92, 395 N.W.2d at 752.
5. Id.
6. Id. at 97-101, 395 N.W.2d at 754-57.
7. Id. at 93, 395 N.W.2d at 752.
8. Id. The statute of limitations is found in section 8-1118(3) which provides in

part: "No person may sue under this section more than two years after the contract of
sale." NEB. REV. STAT. § 8-1118(3) (Reissue 1983).

9. See Behrens v. State, 140 Neb. 671, 677, 1 N.W.2d 289, 292 (1941) (stating that
"[a] word or phrase repeated in a statute will bear the same meaning throughout the
statute, unless a different intention appears") (quoting 2 LEWIS SUTHERLAND, STATU-
TORY CONSTRUCTION § 399 (2d ed.)).

10. Knoell, 224 Neb. at 97, 395 N.W.2d at 754.
11. Id.
12. See infra notes 79-109 and accompanying text.
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and the legislative history of the present Securities Act of Ne-
braska.13 Observing that the Securities Act of Nebraska is a modified
version of the Uniform Securities Act,14 this Note will then examine
what influence, if any, the Uniform Securities Act should have upon
the interpretation of the Securities Act of Nebraska.15 In this con-
text, this Note will also look at some other jurisdictions which have
adopted the Uniform Securities Act and how they have handled the
Knoell issue.16 Finally, this Note will analyze the Knoell rationale
and offer some suggestions for its improvement. 17

FACTS AND HOLDING

H. Dan Huff ("Huff") approached Josephine Knoell and nine
others (the "investors") in September of 1980 to solicit their invest-
ment in a new company to be known as North Kansas Financial Cor-
poration ("NKFC").' 8 Huff informed the investors that he would use
the proceeds of their investment to form NKFC which in turn would
serve as a holding company for North Kansas Savings Association's
stock ("NKSA"). 19 Huff himself already owned approximately
ninety percent of NKSA's stock.20 Huff was to act as the investors'
agent and obtain approval of the stock transfer from the Federal
Home Loan Bank Board.21

Huff had acquired the NKSA stock in January of 1980 prior to
soliciting the investors.22 When Huff had originally purchased the
stock, the stockholders and employees of NKSA had informed Huff
that a lawsuit was pending against NKSA in a Kansas district court.23

The investors purchased the stock between September 1980 and
January 1981 for $266,500.00.24 On January 5, 1982, Huff formed
NKFC and thereupon transferred his entire holding of NKSA stock

13. See infra notes 144-81 and accompanying text.
14. See Uniform Securities Act, 7B U.L.A. 509, 513 (1985).
15. See infra notes 182-95 and accompanying text.
16. See infra notes 210-57 and accompanying text.
17. See infra notes 258-75 and accompanying text.
18. Knoell, 224 Neb. at 91, 395 N.W.2d at 751.
19. Id. The NKSA was a Kansas corporation and was a federally chartered sav-

ings and loan association. Id.
20. Id. at 92, 395 N.W.2d at 751-52. The opinion does not say whether the inves-

tors knew of this fact.
21. Id. at 91, 395 N.W.2d at 751.
22. Id. at 92, 395 N.W.2d at 751. Huff had financed his purchase of the NKSA

stock through two bank loans. One loan was from the National Bank of Commerce
located in Lincoln, Nebraska for $300,000.00. Id. at 92, 395 N.W.2d at 751-52. The other
was from a Topeka, Kansas bank, the Merchants Bank, in the amount of $1.3 million.
Id. at 92, 395 N.W.2d at 752.

23. Id. at 92, 395 N.W.2d at 752.
24. Id. at 91, 395 N.W.2d at 751.
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to NKFC. 25 On July 29, 1982, a judgment for $1,495,944.00 was en-
tered against NKSA in the Kansas lawsuit.26 NKSA was subse-
quently closed by the Federal Home Loan Bank Board.2 7

After the closing of NKSA, Huff informed the investors that the
closing by the Bank Board had been prompted by the Kansas judg-
ment.28 Huff also told the investors that he personally knew of the
lawsuit when he had purchased the NKSA stock.29 Finally, Huff said
that their investment in NKFC was now worthless. 30 None of the in-
vestors knew of the lawsuit prior to Huff's letter of November 22,
1982, which related to the investors the foregoing information regard-
ing the judgment and lawsuit.31

The investors first filed a petition against Huff and NKFC on
November 21, 1983 seeking damages for their worthless securities.32

On September 24, 1984, the investors filed a third amended petition
to which Huff and NKFC demurred on October 12, 1984.3 3 The de-
murrer alleged that the petition failed to state facts sufficient to con-
stitute a cause of action because the two-year statute of limitations in
the Securities Act of Nebraska 34 (the "Act") barred the investors'
causes of action.35 The trial court determined that the Act provided
the "exclusive remedy" for the investors 36 and that the investors had
not filed a petition within the two-year period specified by the Act.37

25. Id. at 92, 395 N.W.2d at 752. The total amount of stock assigned by Huff repre-
sented 89.45 percent of all NKSA stock. Id. Depending on the size of the investment,
each investor received anywhere from one-half to two debentures plus 150 to 600
shares of NKFC stock. Id.

26. Id.
27. Id.
28. Id.
29. Id. Whether NKFC, as a corporate entity, had knowledge of the Kansas law-

suit is not discussed in the court's opinion nor any of the filed briefs.
30. Id.
31. Id.
32. Id. The opinion does not specify the amount of damages sought. In response

to the petitioners, the defendants filed a motion to strike and to make more definite
and certain. Id. The trial court sustained this motion in part. Id. In response to the
first amended petition, the defendants filed another motion which again was sustained
in part. Id. The trial court sustained the defendants' demurrer to the second amended
petition on the ground that the petition did not state a cause of action. Id. at 92-93, 395
N.W.2d at 752.

33. Id. at 93, 395 N.W.2d at 752.
34. NEB. REV. STAT. §§ 8-1101 to -1124 (Reissue 1983).
35. Knoell, 224 Neb. at 93, 395 N.W.2d at 752. The petition set forth five causes of

action. Id. All five were based on Huff's alleged misconduct in soliciting their invest-
ment in the NKFC stock. Id.

36. Id. at 93, 395 N.W.2d at 752-53.
37. Id. The trial court determined that the limitations period had passed in Janu-

ary of 1983, two years after the investors had last paid their money. Id. at 93, 395
N.W.2d at 753. Unfortunately, the Knoell opinion does not set forth the trial court's
reasoning in coming to this conclusion. According to the appellants, however, the trial
court determined that the facts alleged by the investors brought the causes of action

1988]
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The demurrer was sustained and the investors' petition dismissed
with prejudice. 38

On appeal, the investors argued that their claims were not based
on the Act, but rather, on common law.39 A common-law action for
securities fraud is governed by a general four-year statute of limita-
tions.40 The investors contended that the Act did not expressly pre-
clude common-law actions and that under Nebraska law: "[S]tatutes
which effect a change in the common law or take away a common-
law right should be strictly construed, and a construction which re-
stricts or removes a common-law right should not be adopted unless
the plain words of the act compel it."41 In fact, the investors argued
that the Act was not open to interpretation because the Act did not
expressly state that the statutory remedy was an exclusive one.42

Huff and NKFC argued that section 8-1124(1) did contain ex-
press language precluding common-law remedies.43 Section 8-1124(1)
provides:

Prior law shall exclusively govern all suits, actions, prosecu-
tions or proceedings which are pending or may be initiated
on the basis of facts or circumstances occurring before Au-
gust 18, 1965, except that no civil suit or action may be main-
tained to enforce any liability under prior law unless
brought within any period of limitations which applied when
the cause of action accrued and in any event within two
years after August 18, 1965.4 4

Huff and NKFC contended that the trial court had made the correct
interpretation of the quoted language.4 5

In a four to three decision, the Nebraska Supreme Court re-
versed the decision of the trial court regarding the exclusivity of the
remedy provided by the Act.4 6 The court began its analysis by exam-
ining the 1913 version of the Nebraska "blue sky" law.47 The major-
ity determined that the language of section 13 of the "blue sky" law

within the purview of the Act. See Brief of Appellants at 3, Knoell v. Huff, 224 Neb.
90, 395 N.W.2d 749 (1986).

38. Knoell, 224 Neb. at 93, 395 N.W.2d at 752.
39. Id. at 94, 395 N.W.2d at 753.
40. Id.
41. Id. at 94, 395 N.W.2d at 753. The four-year statute of limitations that the in-

vestors argued was applicable is found at NEB. REV. STAT. § 25-207 (Reissue 1985).
42. Brief of Appellants at 12-13, Knoell v. Huff, 224 Neb. 90, 395 N.W.2d 749

(1986).
43. Knoell, 224 Neb. at 94, 395 N.W.2d at 753.
44. NEB. REV. STAT. § 8-1124(1) (Reissue 1983).
45. Knoell, 224 Neb. at 94, 395 N.W.2d at 753.
46. Id. at 97, 395 N.W.2d at 754. Judges Grant, Boslaugh, and Hastings dissented.

Id. at 103, 395 N.W.2d at 758.
47. Id. at 95, 395 N.W.2d at 753.
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created an option for one who sought relief in a securities case. 48

One could either bring a statutory action within one year or a com-
mon-law action under the applicable statute of limitations.49

Next, the court examined the 1921 version of the Nebraska "blue
sky" law and found that the law did not affect any common-law lia-
bilities.50 Section 28 of that law provided:

Nothing herein contained shall limit or diminish the liabili-
ties of any person or company now imposed by law, or pre-
vent the prosecution of any person or company violating any
of the provisions of this act for the violation of any other
statute or of any other provision hereof.51

The court determined that, although it could be argued to the con-
trary, section 28 referred to liabilities imposed by other statutes and
did not "expand or diminish" common-law liabilities.52 Although
there were various amendments to the "blue sky" laws, the court
found that the language of section 28 of the 1921 statute was carried
forward verbatim into the 1943 Nebraska securities statute.53

Finally, the court found that the legislature had made its first at-
tempt at limiting liability in section 8-1124(1) of the 1965 law.54 The
court found it "clear... that no attempt was being made by the Leg-
islature to do away with common-law causes of action. '55 The court
supported its conclusion 56 by referring to section 8-1124(3) which
reads: "Prior law shall apply in respect of any offer or sale made
within one year after August 18, 1965, pursuant to an offering begun
in good faith before its effective date on the basis of an exemption
available under prior law." 57 The court reasoned that because the
common law did not apply to registration or exemptions in securities

48. Id. Section 13 provided in part: "[N]o action to rescind any contract of sale
made in contravention of the provisions of this act shall be maintainable unless the
same is instituted within one year." 1913 Neb. Laws 603, 610-11.

49. Knoell, 224 Neb. at 95, 395 N.W.2d at 753.
50. Id.
51. 1921 Neb. Laws 967, 986.
52. Knoell, 224 Neb. at 95, 395 N.W.2d at 753-54. The court reasoned that "reading

[section 28] in its entirety leads one to the conclusion that liability .. refers to other
statutory laws and does not in any manner attempt to either expand or diminish an
individual's common-law liability." Id.

53. Id. at 95, 395 N.W.2d at 754. Section 81-5429 of the 1929 law was identical to
section 28 of the 1921 law. Id. See COMP. STAT. § 81-5429 (1929). Section 81-5429 was
expressly preserved in the 1937 law. Knoell, 224 Neb. at 95, 395 N.W.2d at 754. See
1937 Neb. Laws 790, 816. Section 81-5429 was "brought in its entirety" as section 81-346
into the 1943 law. Knoell, 224 Neb. at 95, 395 N.W.2d at 754. See NEB. REV. STAT. § 81-
346 (Reissue 1958).

54. Knoell, 224 Neb. at 95-96, 395 N.W.2d at 754. See supra note 44 and accompa-
nying text.

55. Id. at 96, 395 N.W.2d at 754.
56. Id.
57. NEB. REV. STAT. § 8-1124(3) (Reissue 1983).
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offerings, the term "prior law" applied only to statutory law and not
to common law.58 The court then cited the rule of interpretation it
found applicable and concluded "that where the same word is used
repeatedly in the same act, unless the context requires otherwise, the
word is to have the same meaning. '5 9

The court also found that section 8-1124(1) was meant to create
"a transition period between prior statutory 'blue sky' laws and cur-
rent statutory 'blue sky' laws"' 60 but did not eliminate common-law
actions. 61 Moreover, the court found that common-law actions were
governed by their own applicable statutes of limitations.62 Therefore,
the court held that the Securities Act of Nebraska did not provide an
exclusive remedy in securities cases. 63

Judge Grant dissented from the finding that the Act did not con-
trol the case.64 As did the majority, Judge Grant interpreted section
8-1124(1) as creating a transition period.65 However, Judge Grant in-
terpreted the phrase "prior law" as including both statutory and com-
mon-law actions.66 He concluded that "the Legislature knew that
common-law causes of action had limitation periods extending be-
yond August 18, 1967."67 According to Judge Grant, the legislative
intent, then, was to require all causes of action arising under "prior
law" to be brought within two years of the date of the enactment of
the Act.68 Finding this intention, Judge Grant concluded that for all
securities cases originating after August 18, 1965, the Act's two-year
statute of limitations would govern. 69

Judge Grant noted that when the Securities Act of Nebraska was
enacted in 1965, section 81-346 of the previous securities law was si-
multaneously repealed. 70 Judge Grant also observed that the Act
was a modified version of the Uniform Securities Act. 71 Except for
one subsection, section 8-1118 was virtually identical to section 410 of

58. Knoell, 224 Neb. at 96, 395 N.W.2d at 754.
59. Id.
60. Id. at 96-97, 395 N.W.2d at 754.
61. Id. at 97, 395 N.W.2d at 754.
62. Id.
63. Id.
64. Id. at 101, 395 N.W.2d at 757 (Grant, J., dissenting).
65. Id. at 102, 395 N.W.2d at 757 (Grant, J., dissenting).
66. Id. (Grant, J., dissenting). Judge Grant found that causes of action which

arose out of circumstances before Aug. 18, 1965 could be brought no later than Aug. 18,
1967. Id.

67. Id. (Grant, J., dissenting).
68. Id.
69. Id. Judge Grant further found that this would be the result regardless of the

nature of the action. Id.
70. Id. See 1965 Neb. Laws 1762, 1798.
71. Knoell, 224 Neb. at 102-03, 395 N.W.2d at 758 (Grant, J., dissenting); Uniform

Securities Act, 7B U.L.A. 509 (1985).

[Vol. 21



SECURITIES ACT REMEDIES

the Uniform Securities Act.72 The omitted section was subsection
410(h) which reads: "The rights and remedies provided by this act
are in addition to any other rights or remedies that may exist at law
or in equity, but this act does not create any cause of action not speci-
fied in this section or section 202(e). ' ' 73 To Judge Grant, the legisla-
ture's refusal to adopt this section and its repeal of section 81-346 was
evidence of the legislature's intent to have the Act control all securi-
ties cases. 74 Further, Judge Grant reasoned that an opposite intent
would have been evidenced by the retention of section 81-346 or the
adoption of section 410(h). 75

Noting that other jurisdictions had reached the same conclusion,
Judge Grant found that, because the Act controlled all securities ac-
tions, the Act's two-year statute of limitations was applicable in
Knoell.

76

BACKGROUND

In Knoell, the Nebraska Supreme Court was asked to determine
whether actions for securities fraud were governed exclusively by the
Securities Act of Nebraska. 77 In other words, the court had to deter-
mine what effect the Act had on the common law. This same ques-
tion has been posed to the court on numerous occasions. 78

The court normally responds to this type of issue by interpreting
the statute in question.79 Through statutory interpretation, the court
seeks to determine and give effect to the legislature's intent.8 0 De-
termining this intent has been described as "the cardinal rule in the
construction of statutes. '8 1

72. Knoell, 224 Neb. at 103, 395 N.W.2d at 758 (Grant, J., dissenting).
73. Uniform Securities Act § 410(h), 7B U.L.A. 509, 644 (1985).
74. Knoell, 224 Neb. at 103, 395 N.W.2d at 758 (Grant, J., dissenting). Judge Grant

concluded that "in repealing § 81-346 the Legislature specifically determined that the
newly enacted Securities Act of Nebraska would be controlling as to all security trans-
actions." Id. at 102, 395 N.W.2d at 758 (Grant, J., dissenting).

75. Id. at 103, 395 N.W.2d at 758 (Grant, J., dissenting).
76. Id. See NEB. REV. STAT. § 8-1118(3) (Reissue 1983). For the relevant text of

section 8-1118(3), see supra note 8.
77. Knoell, 224 Neb. at 93, 395 N.W.2d at 752.
78. See, e.g., Macku v. Drackett Products Co., 216 Neb. 176, 343 N.W.2d 58 (1984);

Bishop v. Bockoven, Inc., 199 Neb. 613, 260 N.W.2d 488 (1977).
79. See Bishop v. Bockoven, Inc., 199 Neb. 613, 615, 260 N.W.2d 488, 490 (1977) (in-

terpreting NEB. REV. STAT. § 29-402.01 (1943) in determining its effect on private citi-
zens' common-law privilege to make an arrest).

80. E. CRAWFORD, STATUTORY CONSTRUCTION § 158, at 244 (1940). See also Note,
"Discovering" a Discovery Rule in Products Liability Actions - Condon v. A.H. Robins
Co., 18 CREIGHTON L. REV. 531, 538-39 (1985) (stating the proposition that the court
must interpret the law as written as well as "discover the meaning intended by the
legislature.., and to give effect to that intent").

81. State ex rel. Bouc v. School Dist., 211 Neb. 731, 740, 320 N.W.2d 472, 477 (1982).
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However, not all statutes are open to interpretation.8 2 For exam-
ple, in Bachus v. Swanson,8 3 the Nebraska Supreme Court was asked
to determine the constitutionality of several statutory provisions
dealing with tax penalties.8 4 The defendants took the position that
courts could routinely interpret any statute.8 5 The court disagreed

and responded by stating that a "statute is not to be read as if open to
construction as a matter of course. Where the words of a statute are
plain, direct, and unambiguous, no interpretation is needed to ascer-

tain the meaning. '8 6 The court did not find the language of the stat-
ute ambiguous and, on that basis, refused to interpret it.8 7

The above quoted rule from Bachus has its basis in the belief
that because the legislative intent is expressed in written statutes,

the statutory language must provide the means to finding that in-

tent.8 8 A court's search for the legislative intent must, therefore, be-
gin with an examination of the particular language of a statute.8 9

Clearly worded, unambiguous statutes thus reveal the legislature's
intent by the words themselves. 90

STATUTES AND THE COMMON LAW IN NEBRASKA

It has been noted that "the common law should-not be deemed

changed, unless the language making the alleged change is clear and

unambiguous." 91 The origin of this rule is drawn from the traditional
element of law which rests upon "'the experience of the past in the

adjudication of controversies'" and which forms the common law.92

Thus, as common law represents "the consummation of man's exper-

iences" and is built through custom, the common law should "occupy
as high a status in our legal system as legislative enactments. '93

This rule of statutory interpretation was cited by the appellants
in Knoell and indeed, the Nebraska Supreme Court has found occa-

82. Bachus v. Swanson, 179 Neb. 1, 136 N.W.2d 189 (1965). See infra note 86 and
accompanying text.

83. 179 Neb. at 1, 136 N.W.2d at 189 (1965).
84. Id. at 2, 136 N.W.2d at 191.
85. Id. at 3-4, 136 N.W.2d at 192.
86. Id. at 4, 136 N.W.2d at 192.
87. Id.
88. E. CRAWFORD, supra note 80, § 164, at 256.
89. Id.
90. Id. § 164, at 256-57.
91. Id. § 248, at 487.
92. Id. § 250, at 490-91. Crawford stated, "After all, as Dean Pound has so ably

said, 'we have in every developed body of law two elements, in the legal system, an
imperative element, resting upon the authority of the State, and a traditional element
resting upon the experience of the past in the adjudication of controversies.'" Id.

93. E. CRAWFORD, supra note 80, § 250, at 491.
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sion to use it in several cases.9 4 In Bishop v. Bockoven, Inc.,95 the
court stated the rule in this way: "Statutes which effect a change in
the common law or take away a common law right should be strictly
construed and a construction which restricts or removes a common
law right should not be adopted unless the plain words of the act
compel it." '96

Criticism of the rule has been advanced by some authorities.97

One such critic is Reed Dickersen, Professor of Law at Indiana Uni-
versity, who stated that "the rule makes little sense, because most
statutes that affect the common law are enacted for the very purpose
of changing it."98 Professor Dickersen further expressed that if a
court views the rule as a general presumption and treats it on an
equal basis with any other relevant circumstances of a particular
case, then the rule merely reinforces the court's duty to find the leg-
islative intent.9 9 According to Professor Dickersen, however, the ap-
plication of the rule in cases where there is no indication that the
legislature did not intend to change the common law amounts to judi-
cial lawmaking.'0 0

It should be noted that this rule of statutory interpretation has
not always been followed in Nebraska.' 10 In Donner v. Plymate,10 2

the Nebraska Supreme Court determined that the legislature, by en-
acting section 54-601 of the Nebraska Revised Statutes, had statuto-
rily removed the element of scienter in dog bite cases. 10 3 The court
stated that "[t]he legislature, by enacting section 54-601, R.R.S. 1943,
removed the common law restriction of proving scienter or know-
ledge of the dangerous propensities of dogs, but only as it applied to
the actions of dogs specified in the statute."' 0 4 The court did not ad-
dress the rule of statutory interpretation under discussion nor did it
point to any express language in section 54-601 which would justify
the removal of the scienter element. 10 5 In fact, an examination of

94. Knoell, 224 Neb. at 94, 395 N.W.2d at 753.
95. 199 Neb. 613, 260 N.W.2d 488 (1977).
96. Id. at 616, 260 N.W.2d at 490.
97. See infra notes 98-100 and accompanying text.
98. R. DICKERSON, THE INTERPRETATION AND APPLICATION OF STATUTES 206

(1975).
99. Id. at 207.

100. Id.
101. Donner v. Plymate, 193 Neb. 647, 228 N.W.2d 612 (1975).
102. 193 Neb. 647, 228 N.W.2d 612 (1975).
103. Id. at 649, 228 N.W.2d at 614.
104. Id.
105. Id. at 648-50, 228 N.W.2d at 613-14. NEB. REV. STAT. § 54-601 (Reissue 1984).

The section provides in part:
[T]he owner or owners of any dog or dogs shall be liable for any and all dam-
ages that may accrue (1) to any person, other than a trespasser, by reason of
having been bitten by any such dog or dogs, and (2) to any person, firm or
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section 54-601 reveals that there are no express words which changed
the common-law requirement of proving scienter.10 6 The court, in-
stead, based its finding on the legislative history of section 54-601 and
its previous versions. 10 7 The Donner court interpreted section 54-601
in such a manner that the common law was changed even though the
plain words of the act did not compel that result.'0 8

THE MEANING OF "PRIOR LAW"

In Knoell v. Huff, the Nebraska Supreme Court determined that
the legislature did not intend to eliminate common-law actions in se-
curities cases under the Securities Act of Nebraska. 10 9 The court
supported its determination by finding that the phrase "prior law" in
sections 8-1124(1) and (3) of the Nebraska Revised Statutes only re-
ferred to prior statutory law.110 Although Huff and NKFC argued
that "prior law" included common law as well as statutory law, the
court disagreed and held "that where the same word is used repeat-
edly in the same act, unless the context requires otherwise, the word
is to have the same meaning.""' This rule of interpretation that the
court followed has been used repeatedly in Nebraska cases. 112

In addition to the common-law rule, section 49-802(5) of the Ne-
braska Revised Statutes is a statutory rule of construction for use in
determining the meaning of a particular word or phrase. 113 Section
49-802(5) provides:

Words and phrases shall be construed and understood ac-
cording to the common and approved usage of the language;
but technical words and phrases and such others as may
have acquired a peculiar and appropriate meaning in the law
shall be construed and understood according to such peculiar
and appropriate meaning.114

It has been suggested that such statutory rules of construction should
be considered whenever a statute is interpreted and the statutory

corporation by reason of such dog or dogs killing, wounding, worrying, or
chasing any person or persons.

Id.
106. See NEB. REV. STAT. § 54-601 (Reissue 1984).
107. Donner, 193 Neb. at 648-49, 228 N.W.2d at 613-14.
108. Id.
109. Knoell, 224 Neb. at 96, 395 N.W.2d at 754.
110. Id.
111. Id.
112. See, e.g., State v. Jennings, 195 Neb. 434, 238 N.W.2d 477 (1976); Seward

County Rural Fire Protection Dist. v. County of Seward, 156 Neb. 516, 56 N.W.2d 700
(1953).

113. See NEB. REV. STAT. § 49-802(5) (Reissue 1984). See infra note 115 and accom-
panying text.

114. NEB. REV. STAT. § 49-802(5) (Reissue 1984).
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rule of construction is applicable.1 1 5 It should also be noted that the
power of the legislature to enact these rules cannot be taken so far as
to violate the principle of separation of powers between the branches
of government.1 16 Therefore, statutory rules of construction, such as
section 49-802(5) should merely be used as another source of assist-
ance for a court when determining the legislative intent.117

The meaning of the word "law" has been considered by the
United States Supreme Court.118 In Warren v. United States,119 the
petitioner, a messman, sought "maintenance and cure" against a ship-
owner for injuries the petitioner sustained while on shore leave. 120

The petitioner argued that under Paragraph One of Article Two of
the Shipowners' Liability Convention,1 21 the shipowner was liable for
the petitioner's injuries.1 22 The petitioner further contended that the
exceptions provided in paragraph two of the Convention were not ef-
fective until a statute was enacted to put them into operation. 123 The
Court rejected the petitioner's argument, stating that "[t]he term law
in our jurisprudence usually includes the rules of court decisions as
well as legislative acts. '124

The fact that the meaning of "law" might also include the com-
mon law can also be found in section 49-101 of the Nebraska Revised
Statutes.125 This section provides:

So much of the common law of England as is applicable and
not inconsistent with the Constitution of the United States,
with the organic law of this state, or with any law passed or
to be passed by the Legislature of this state, is adopted and
declared to be law within the State of Nebraska. 126

It should be noted that the meaning of "law" in Nebraska is by

115. E. CRAWFORD, STATUTORY CONSTRUCTION § 367, at 749 (1940).
116. Id.
117. Id.
118. See Warren v. United States, 340 U.S. 523 (1951).
119. 340 U.S. 523 (1951).
120. Id. at 524. The petitioner had gone sightseeing and dancing while on shore

leave. Id. At the dance hall, the petitioner stepped out onto an unprotected balcony
and, seeking to look over the edge, took hold of an iron rod which appeared to be at-
tached to the building. Id. The rod, however, failed to support him and the petitioner
fell and broke his leg. Id.

121. Shipowners' Liability Convention of 1936, 54 Stat. 1693, T.S. No. 951.
122. Warren, 340 U.S. at 525.
123. Id. Paragraph two of the Convention provided in part that "national laws or

regulations may make exceptions in respect of: (a) injury incurred otherwise than in
the service of the ship; (b) injury or sickness due to the willful act, default or mis-
behaviour of the sick, injured or deceased person; (c) sickness or infirmity intention-
ally concealed when the engagement is entered into." Shipowners' Liability
Convention of 1936, 54 Stat. 1693, 1695, T.S. No. 951.

124. Warren, 340 U.S. at 526.
125. NEB. REV. STAT. § 49-i01 (Reissue 1984).
126. Id.
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no means settled.127 An examination of several provisions of the Ne-
braska state constitution reveals that the word "law" encompasses
both statutory and common law. 12 8 Section 14 of article V of the Ne-
braska State Constitution addresses the ability of judges to practice
as attorneys.129 That section states in part that "[n]o judge of the
Supreme or district courts shall act as attorney or counselor at law in
any manner whatsoever.' °3 0

Section 22 of article V specifies that the state "may sue and be
sued.' 131 That section further provides that "the Legislature shall
provide by law in what manner and in what courts suits shall be
brought."'1 32 The case of Gentry v. State133 involved the interpreta-
tion of section 22.134 In that case, it was said that section 22:

[P]ermits the state to lay its sovereignty aside and consent to
be sued on such terms and conditions as the Legislature may
prescribe. This provision of the Constitution is not self-exe-
cuting. Legislative action is necessary to make it
available.

135

It should be noted also that the phrase "prior law" has been used
by the Nebraska Supreme Court in its opinions. 13 6 For instance, in
Clearwater Corp. v. City of Lincoln,137 the court faced the issue of
whether an expert witness was required to disclose the factual basis
of an opinion given in testimony.138 The court stated that "[u]nder
prior law an expert witness testifying from observation or personal
knowledge was ordinarily required to disclose and testify to the facts
on which his opinion was based."'139 The court further stated that
this disclosure requirement had been changed by section 27-705 of the
Nebraska Revised Statutes. 40 Section 27-705 provides in part: "The
expert may testify in terms of opinion or inference and give reasons
therefor without prior disclosure of the underlying facts or data, un-
less the judge requires otherwise.' 141

127. See irnfra notes 129-36 and accompanying text.
128. See infra notes 132-38 and accompanying text.
129. NEB. CONST. art. V, § 14.
130. Id.
131. NEB. CONST. art. V, § 22.
132. Id.
133. 174 Neb. 515, 118 N.W.2d 643 (1962).
134. Id. at 517-18, 118 N.W.2d at 645.
135. Id.
136. See, e.g., Clearwater Corp. v. City of Lincoln, 202 Neb. 796, 277 N.W.2d 236

(1979); Sanitary and Improvement Dist. #222 v. Metropolitan Life Ins. Co., 201 Neb.
10, 266 N.W.2d 73 (1978); State v. Bear Runner, 198 Neb. 368, 252 N.W.2d 638 (1977).

137. 202 Neb. 796, 277 N.W.2d 236 (1979).
138. Id. at 802, 277 N.W.2d at 240.
139. Id.
140. Id. at 802-03, 277 N.W.2d at 240-41.
141. NEB. REV. STAT. § 27-705 (Reissue 1985).
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Although the words "prior law" have been used in a certain con-
text in previous court opinions, subsequent use of these same words
have been given a different meaning.142

THE HISTORY OF NEBRASKA SECURITIES REGULATION AND THE

SECURITIES ACT OF NEBRASKA

In Knoell, the Nebraska Supreme Court held that, in securities
cases, one could bring an action under common law as well as under
the Securities Act of Nebraska.143 In rendering this holding, the
court, in addition to construing the language of the Act, examined
various provisions of previous Nebraska securities laws. 44

As the court noted, the first Nebraska "blue sky" law was en-
acted in 1913.145 Thereafter, section 22 of the 1921 version of the
"blue sky" law dealt with the imposition of liability for the circula-
tion of misleading advertisements in the sale of securities. 146 This li-
ability was "[iln addition to the liability [then] imposed by law."' 47

Section 22 further provided that actions based on its provisions were
subject to a two-year limitations period which began running from
the time the security was acquired.148 Section 28 of the 1921 law pro-
vided that the amended statute did not limit or expand any other lia-.
bilities then imposed by law.149

In 1929, when the "blue sky" law was again amended, these two
provisions were carried forward into the amended law.150 The lan-
guage of section 81-5423 of the 1929 law was virtually identical to sec-
tion 22 of the 1921 law.' 51 In addition, section 28 of the 1921 law was
adopted in full as section 81-5429 of the 1929 law.152

The 1937 amendment to the 1929 law carried section 81-5423 of
the 1929 law forward into section 24 of the amended law.' 53Although
the language of section 81-5429 was not expressly retained, section 38
of the new law provided that it would "remain in full force and ef-

142. E. CRAWFORD, STATUTORY CONSTRUCTION § 186, at 315-19 (1940).
143. Knoell, 224 Neb. at 97, 395 N.W.2d at 754.
144. Id. at 94-95, 395 N.W.2d at 753-54. See supra notes 48-54 and accompanying

text.
145. Knoell, 224 Neb. at 95, 395 N.W.2d at 753. See 1913 Neb. Laws 603. See also

Committee Statement on L.B. 848, Neb. Unicameral, 75th Leg., 1st Sess. (1965).
146. 1921 Neb. Laws 967, 983.
147. Id.
148. Id.
149. Id. at 986.
150. See irkfra notes 151-52 and accompanying text.
151. See COMP. STAT. § 81-5423 (1929). The 1921 law stated that the rights of "such

officer or director" would be subrogated while the 1929 law deleted the word "such."
152. See COMP. STAT. § 81-5429 (1929).
153. 1937 Neb. Laws 790, 809-10.
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fect" as if it had been an original part of the 1937 law.154

The "blue sky" law amendments of 1943 continued to carry for-
ward the provisions of section 24 of the 1937 law.155 However, the
substance of the language in section 81-5429 of the 1929 law, which
was discarded in the 1937 law, was once again a part of the statute.156

Section 81-346 of the 1943 law provided:
Nothing contained in sections 81-302 to 81-345 shall limit or
diminish the liability of any person or company now imposed
by law, or prevent the prosecution of any person or company
violating any of the provisions of said sections for the viola-
tion of any other statute or of any other provisions hereof.157

The Knoell court concluded that the language of section 28 of the
1921 law, which later became section 81-346, referred to statutory law
only.158 Thus, this section was found to have no effect on common-
law liabilities.159

When the present Securities Act of Nebraska was enacted, the
legislature repealed section 81-346.160 Examination of the legislative
history of a particular act is another technique used to ascertain legis-
lative intent. Dissenting in Knoell, Judge Grant argued that by re-
pealing section 81-346, "the Legislature specifically determined that
the newly enacted Securities Act of Nebraska would be controlling as
to all security transactions. ' ' 161 Conversely, the United States Dis-
trict Court for the District of Nebraska in Simpson v. Huff162 noted
that the remedies offered by the Act differed from those available at
common law and that the Act did not expressly preclude common-
law remedies. 163 The court found section 81-346 "redundant and un-
necessary" because of the legislative view about the rules of construc-
tion for statutes affecting the common law.' 64

In Nebraska, the amendment of a statute raises a presumption
that the legislature intended to change an existing law.165 In Hurley
v. Brotherhood of R.R. Trainmen,'66 the plaintiff sought to bring suit
against a union for alleged violations of his rights as a member of

154. 1937 Neb. Laws 790, 816.
155. NEB. REV. STAT. § 81-331 (1943).
156. NEB. REV. STAT. § 81-346 (1943).
157. Id.
158. Knoell, 224 Neb. at 95, 395 N.W.2d at 753-54.
159. Id.
160. See 1965 Neb. Laws 1762, 1798.
161. Knoell, 224 Neb. at 102, 395 N.W.2d at 758 (Grant, J., dissenting).
162. Simpson v. Huff, No. CV83-L-707, slip op. (D. Neb. Dec. 24, 1984).
163. Id. at 3.
164. Id.
165. Hurley v. Brotherhood of R.R. Trainmen, 147 Neb. 781, 790, 25 N.W.2d 29, 34

(1946).
166. 147 Neb. 781, 25 N.W.2d 29 (1946).
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that union.16 7 In an attempt to serve a summons upon the defendant
union, the plaintiff argued that the union was a corporation under
section 21-608 of the Nebraska Revised Statutes which declared that
certain organizations within the state were corporations. 168 Prior to
a 1935 amendment, the statute included unions among those organi-
zations which were considered corporations. 169

When the statute was subsequently amended, the word "union"
was deleted from the statutory language.170 The Nebraska Supreme
Court reasoned that by removing "union" from the statute, the legis-
lature intended that unions were no longer to be included under sec-
tion 21-608.'71 The court stated that the general rule was that an
amendment to a statute raised a presumption that the legislature in-
tended to make a change in the law.17 2 Moreover, a change in the
statutory language raised another presumption that the legislative in-
tent was to change the meaning of the statute.173 Relying on prece-
dent, the court concluded:

In considering an amendatory or substituted statute, it is
proper to consider the provisions of the law which was re-
pealed in connection with the law which takes its place, in
order to ascertain the legislative intent, and all provisions of
the original statute which are not carried forward into or re-
peated in the new law are annulled by the repealing
statute.

174

In 1965, the Nebraska Legislature passed the Securities Act of
Nebraska. 175 Summarizing the purpose of the Act, the legislative
sponsor of the Act stated that "[m]ost issues of securities are offered
in more than one state, many being national in scope. Uniformity in
securities laws is desirable and necessary. It also provides an abun-
dance of judicial and administrative precedents from other states.' 76

The bill's sponsor further stated that the Act was a full disclosure

167. Id at 782, 25 N.W.2d at 30.
168. Id. at 789, 25 N.W.2d at 32-34.
169. Id. at 789, 25 N.W.2d at 34.
170. Id.
171. Id.
172. Id. at 790, 25 N.W.2d at 34.
173. Id.
174. Id. (quoting Campbell v. Youngson, 80 Neb. 322, 114 N.W. 415 (1907)).
175. See NEB. REV. STAT. §§ 8-1101 to -1124 (Reissue 1983). The Securities Act of

Nebraska was originally introduced to the legislature by Kenneth Bowen as legislative
bill 848.

176. Introducer's Statement of Purpose - L.B. 848 Neb. Unicameral, 75th Leg., 1st
Sess. (Apr. 13, 1965). The goal of uniformity is also expressed in section 8-1122 of the
Nebraska Revised Statutes: "Sections 8-1101 to 8-1124 shall be so construed as to effec-
tuate its general purpose to make uniform the law of those states which enact it and to
coordinate the interpretation and administration of sections 8-1101 to 8-1124 with the
related federal regulation." NEB. REV. STAT. § 8-1122 (Reissue 1983).
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law in the sale of securities but mentioned nothing in regard to liabil-
ities for violations of the Act.177

The legislative history of section 8-1124 contains but one state-
ment: "[Section 8-1124] is the saving section of the act.' 1 7s The pur-
pose of a saving clause is to preserve existing causes of action brought
for violations of a repealed statute. 1 79 It has been said that saving
clauses are "generally used in repealing statutes in order to prevent
them from affecting rights accrued, penalties incurred, duties im-
posed, or proceedings started under the statute sought to be re-
pealed."18 0 Thus, whether section 8-1124 was meant to have any
effect on the common law is unclear from the legislative history.' 8 '

THE SECURITIES ACT OF NEBRASKA AS A UNIFORM STATE LAW

Upon the Act's introduction to the legislature as Legislative Bill
848 ("LB 848") in 1965, the bill's sponsor stated: "LB 848, with cer-
tain modifications to meet local Nebraska conditions, is the Modified
Uniform Securities Act.' 18 2 The fact that section 8-1124(1) is a part of
the modified version of the Uniform Securities Act has a definite im-
pact on what should be considered in interpreting the Act.'8 3

The Securities Act of Nebraska, as noted earlier, was adopted, at
least in part, to make securities law in Nebraska consistent with the
laws of other states and the federal government. 84 This intent is
embodied in sections 8-1122.185 Section 8-1122 provides in part that
"[s]ections 8-1101 to 8-1124 shall be so construed as to effectuate its
general purpose to make uniform the law of those states which enact
it and to coordinate the interpretation and administration of sections
8-1101 to 8-1124 with the related federal regulation."' 8 6

When a court seeks to interpret a Uniform Act, certain aids for
interpretation are available for a court's use.'8 7 Courts in a state

177. See generally Introducer's Statement of Purpose - L.B. 848 Neb. Unicameral,
75th Leg., 1st Sess. (Apr. 13, 1965).

178. Floor Debate on L.B. 848, Neb. Unicameral, 75th Leg., 1st Sess. 2643 (July 15,
1965).

179. E. CRAWFORD, STATUTORY CONSTRUCTION § 300, at 612 (1940).
180. Id.
181. See supra notes 175-80 and accompanying text.
182. Introducer's Statement of Purpose - L.B. 848 Neb. Unicameral, 75th Leg., 1st

Sess. (Apr. 13, 1965).
183. See generally E. CRAWFORD, STATUTORY CONSTRUCTION §§ 236, 347, at 445-46,

713-14 (stating trends and suggestions on the construction of uniform state laws).
184. See supra note 176 and accompanying text.
185. NEB. REV. STAT. § 8-1122 (Reissue 1983).
186. Id.
187. See E. CRAWFORD, STATUTORY CONSTRUCTION §§ 236, 347, at 445-46, 713-14.

Crawford states that "the court may resort to the holdings in other jurisdictions where
the act is in force and give such decisions considerable weight." Id. § 236 at 445-46.
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adopting a Uniform law "can refer to decisions of the adopting states
and can construe statutes in accordance with the construction they
have been given."18 8 This aid has been used in several jurisdictions
adopting the Uniform Securities Act.' 8 9 For example, in Cola v.
Terzano,190 the Superior Court of New Jersey faced the issue of the
liability of a salesman's managing agent.191 The court reached its de-
cision in part by examining precedent from other jurisdictions. 192

The court stated: "Guidance from these and other sister state deci-
sions in this area is particularly appropriate. These decisions should
be followed, especially where, as here, the purpose of the Uniform
Securities Law ... is to promote uniformity and standardization of
transactions thereunder.' 93

In Nebraska, the Act's legislative sponsor stated that upon the
adoption of the Uniform Securities Act, Nebraska would be provided
with "an abundance of judicial and administrative precedents from
other states."'1 94 The use of precedent from other jurisdictions has
previously been followed by courts in the interpretation of Uniform
Acts. 195

The use of precedent from other jurisdictions was also evident in
the case of State v. Jennings,196 in which the Nebraska Supreme
Court interpreted the phrase "potential for abuse" under the Uni-

188. 2A SUTHERLAND STATUTORY CONSTRUCTION § 52.05, at 546 (4th ed. 1984). See
Merrill, A Uniformly Correct Construction of Uniform Laws, 49 A.B.A.J. 545, 545
(1963) (stating: "[T]hese measures are intended to make uniform the laws of the en-
acting states. Hence it is highly desirable that the first construction of a provision in
such an act be followed when the same question arises in other jurisdictions."); see also
Commercial Nat. Bank v. Canal-Louisiana Bank, 239 U.S. 520, 528 (1916) (stating that
"[i]t is apparent that if these Uniform Acts are construed in the several States adopting
them according to former local views upon analogous subjects, we shall miss the de-
sired uniformity and we shall erect upon the foundation of uniform language separate
legal structures as distinct as were the former varying laws").

189. See, e.g., Schultz v. Rector-Phillips-Morse, Inc., 261 Ark. 769, -, 552 S.W.2d 4,
8-11 (1977) (examining definitions formulated by the United States Supreme Court,
and the Supreme Courts of Hawaii and Minnesota in determining whether an "invest-
ment contract" was within the meaning of "security" under ARK. STAT. ANN. § 67-
1247(1) (1966)); State v. Hoephner, 574 P.2d 1079, 1081 (Okla. Crim. App. 1978) (noting
that section 501 of the Oklahoma Securities Act provided that its general purpose was
to help "'make uniform the law of those states which enact it.'" (quoting OKLA. STAT.
ANN. tit. 71, § 501 (West 1971))). The Oklahoma court further noted that "we must
look to other jurisdictions to formulate our definition." Id.

190. 129 N.J. Super. 47, 322 A.2d 195 (1974).
191. Id. at -, 322 A.2d at 196-97.
192. Id. at -, 322 A.2d at 199-200.
193. Id. at -, 322 A.2d at 199.
194. Introducer's Statement of Purpose - L.B. 848 Neb. Unicameral, 75th Leg., 1st

Sess. (Apr. 13, 1965).
195. See infra notes 196-99 and accompanying text.
196. 195 Neb. 434, 238 N.W.2d 477 (1976).
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form Controlled Substances Act.197 After examining decisions from
several jurisdictions, the court stated that the legislature had an "ex-
press desire that laws governing drugs and controlled substances be
as uniform as possible throughout the states.'u9 8 The court noted that
this mandate was evidenced by the Act's express purpose and legisla-
tive history.199

There are several cases the Nebraska Supreme Court could have
examined in deciding the Knoell issue; one example being the case of
Hilton v. Mumaw.200 In Hilton, the United States Court of Appeals
for the Ninth Circuit interpreted section 21.20.910 of the Washington
Code, a saving provision in the Washington Securities Act, which is
virtually identical to section 8-1124(1) of the Nebraska Revised
Statutes.

20o

In Hilton, the plaintiffs claimed to have been defrauded by the
defendant in the purchase of defendant's stock.20 2 The plaintiffs
sought to apply section 21.20.010, an anti-fraud provision of the Wash-
ington Securities Act, retroactively to two contracts for the sale of
defendant's stock the parties had created prior to the enactment of
the Washington statute.20 3 The Ninth Circuit stated that the saving
provision had a two-fold purpose: "first, to apply prior law to prior
facts; and second, to smooth the transition from prior to present
law."20 4 The court found that transactions entered into before the ef-
fective date of the Washington statute were governed by prior law.20 5

Thus, the court concluded that the act was not applicable to the two
contracts because they were created before the act took effect.20 6

In comparison to Knoell, the Hilton court also found that the
saving provision of the Washington securities statute created a transi-

197. Id. at 438, 238 N.W.2d at 480.
198. Id. at 441, 238 N.W.2d at 482.
199. Id. at 441-42, 238 N.W.2d at 482.
200. 522 F.2d 588 (9th Cir. 1975).
201. Id. at 600. WASH. REV. CODE ANN. § 21.20.910 (1978) provides:

Prior law exclusively governs all suits, actions, prosecutions, or proceedings
which are pending or may be initiated on the basis of facts or circumstances
occurring before the effective date of this chapter, except that no civil suit or
action may be maintained to enforce any liability under prior law unless
brought within any period of limitation which applied when the cause of ac-
tion accrued and in any event within two years after the effective date of this
chapter.

Id.
202. Hilton, 522 F.2d at 591.
203. Id. at 592, 600. The contracts had been entered into in 1957 and 1958. Id. at

592. The Washington statute went into effect in 1959. Id. at 600.
204. Id. at 601.
205. Id.

206. Id.
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tion period.20 7 The Hilton court, however, expressly stated that the
saving provision applied to prior law20 8 while the Knoell court found
that the Nebraska saving provision applied to statutory law only.20 9

THE EXCLUSIVITY OF THE SECURITIES ACT OF NEBRASKA REMEDY

In Kittilson v. Ford,210 the plaintiff alleged, inter alia, a violation
of the Washington Securities Act for the sale of unregistered securi-
ties.2 11 The plaintiff further alleged common-law fraud and misrep-
resentation.212  The Washington Court of Appeals considered
whether the three-year statute of limitations contained in the civil li-
abilities provision of the Washington act applied to common-law ac-
tions.2 1 3 The trial court had granted the defendant's motion for
summary judgment for the statutory actions and later dismissed the
common-law action. 21 4 The trial court agreed with the defendant's ar-
gument that the Washington Legislature's adoption of the Uniform
Securities Act preempted all other remedies in securities actions.21 5

On appeal, the court of appeals characterized the Washington act
as "remedial legislation, '216 and thus followed the principle that
"'[r]emedial statutes are liberally construed to suppress the evil and

207. Id. See Knoell, 224 Neb. at 96-97, 395 N.W.2d at 754. In Knoell, the court found
that actions "arising out of facts and circumstances prior to ... the effective date of the
act" could be brought no more than two years after that date. Id.

208. Hilton, 522 F.2d at 602. The Hilton court stated that the purpose of the provi-
sion was "to smooth the transition from prior to present law." Id. (emphasis added).

209. Knoell, 224 Neb. at 96, 395 N.W.2d at 754.
210. 23 Wash. App. 402, 595 P.2d 944 (1979).
211. Id. at -, 595 P.2d at 945. See WASH. REV. CODE ANN. §§ 21.20.005 to 21.20.940

(1978). Section 21.20.430(1) provides in part:
Any person, who offers or sells a security in violation of [this act], is liable

to the person buying the security from him, who may sue either at law or in
equity to recover the consideration paid for the security, together with inter-
est ... or for damages if he no longer owns the security.

Id.
212. Kittilson, 23 Wash. App. at -, 595 P.2d at 945. The defendant had approached

plaintiff offering to sell real estate contracts. Id. The plaintiff invested over $35,000 in
the contracts after relying on the defendant's representations "concerning the nature,
quality, and security of the investment." Id. The plaintiff subsequently lost her entire
investment. Id.

213. Id. at -, 595 P.2d at 945. The civil liabilities provision of the Washington
Code (§ 21.20.430(3)), is substantially similar to section 8-1118(3) of the Nebraska Re-
vised Statutes. See NEB. REV. STAT. § 8-1118(3) (Reissue 1983). The court also consid-
ered whether other statutory actions were also governed by the three-year limitation
period under the Washington civil liabilities provision. Kittilson, 23 Wash. App. at -,
595 P.2d at 945.

214. Id. at -, 595 P.2d at 946.
215. Id. at -, 595 P.2d at 946.
216. Id. at -, 595 P.2d at 946. This characterization was prompted by the similarity

between the Washington statute and the Federal Securities Exchange Act of 1934. Id.
at -, 595 P.2d at 946.
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advance the remedy.' ",217 The court's course of analysis was further
defined by a provision in the Washington act which cautioned that co-
ordination with federal regulations was its "general purpose. '218

Accordingly, the court found that the trial court's position was
inconsistent with the principle of liberal construction and did not ac-
count for the protective purpose of the act.2 19 The court further
found that the statutory and common-law remedies sought were sub-
stantially different. 220 Under a common-law action for fraud or mis-
representation, a plaintiff could keep the securities as well as recover
damages. 22 1 Under the Washington securities statute, the remedy
was rescission of the sale and an award of interest. 22 2 Under this
statute, damages were available only if the plaintiff no longer owned
the securities. 223 Given the difference between the statutory and
common-law remedies, the court concluded that the two causes of ac-
tion could both exist, and that the Washington Legislature's intent in
enacting the statutory remedy was to add to the common-law reme-
dies already available. 224 Those existing remedies, moreover, would
"be governed by their own statutes of limitation. '225

In Detwiler v. Glavin,226 the Supreme Court of Michigan faced
the question of whether the two-year statute of limitations in the
Michigan securities law227 applied to a common-law fraudulent mis-
representation action. 228 The court found that, in essence, the statu-
tory remedy "merely [gave] the purchaser the option of making his

217. Id. at -, 595 P.2d at 946 (quoting 3 SUTHERLAND STATUTORY CONSTRUCTION
§ 60.01 (4th ed. 1973)). This principle of liberal construction has been followed in Ne-
braska. See, e.g., Krepcik v. Interstate Transit Lines, 153 Neb. 98, 103, 43 N.W.2d 609,
614 (1950); Placek v. Edstrom, 148 Neb. 79, 82-83, 26 N.W.2d 489, 492-93 (1947).

218. Kittilson, 23 Wash. App. at -, 595 P.2d at 946.
219. Id. at -, 595 P.2d at 946.
220. Id. at -, 595 P.2d at 946.
221. Id. at -, 595 P.2d at 947.
222. Id. at -, 595 P.2d at 946-47.
223. Id. at -, 595 P.2d at 947. See WASH. REV. CODE ANN. § 21.20.430(1) (1978).

Section 8-1118(1) of the Nebraska Revised Statutes provides for the same statutory
remedies as section 21.20.430(1) of the Washington Code. Section 8-1118(1) provides in
part:

Any person who ... offers or sells a security by means of any untrue state-
ment of a material fact or any omission to state a material fact necessary in
order to make the statements made in the light of the circumstances under
which they are made not misleading . .. shall be liable to the person buying
the security from him, who may sue either at law or in equity to recover the
consideration paid for the security, together with interest.., or for damages if
he no longer owns the security.

NEB. REV. STAT. § 8-1118(1) (Reissue 1983).
224. Kittilson, 23 Wash. App. at -, 595 P.2d at 947.
225. Id. at - 595 P.2d at 947.
226. 377 Mich. 1, 138 N.W.2d 336 (1965).
227. MICH. COMP. LAWS ANN. §§ 451.501 to 451.818 (West 1967).
228. Detwiler. 377 Mich. at - 138 N.W.2d at 338.
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purchase voidable when the statute is not observed." 229 According to
the court, "the trial court [had] erroneously concluded that the statu-
tory remedy was exclusive. '230

Two years later, in Charney v. Thomas,231 the United States
Court of Appeals for the Sixth Circuit followed the Detwiler decision
in holding that the Michigan Blue Sky Law did not provide the ex-
clusive remedy in securities fraud actions.232 The Sixth Circuit fur-
ther found that fraud actions were governed by the general six-year
statute of limitations.

233

In the course of its opinion, the court analyzed the different bur-
dens of proof required under the common-law and statutory ac-
tions.234 Under the statute, the burden of proving scienter was not
on the plaintiff.23 5 Rather, the defendant had to prove an absence of

scienter.236 However, the plaintiff's "advantage" under the statute
was balanced "by the relatively short statute of limitations. ' 237 The
court concluded that "the legislature may have meant to provide a
potential plaintiff with a choice between the statutory action with its
shorter limitation period and the more difficult to prove common law
action with its longer limitation period as a compensation. '238

The idea that the securities statutes are not exclusive remedies
was also found in the case of Interlox Punch & Die Corp. v. Insilco
Corp.2 39 In that case, a New Jersey District Court stated:

Additionally, the civil liabilities prescribed under the statute
are a special remedy. It does not supplant the common law

229. Id. at -, 138 N.W.2d at 339-40.
230. Id. at -, 138 N.W.2d at 340.
231. 372 F.2d 97 (6th Cir. 1967).
232. Id. at 99. Section 451.810 of the Mihigan Statutes provides:

Any person who:
(1) Offers or sells a security in violation of section 201(a), 301 or 405(b),

or of any rule or order under section 403, which requires the affirmative ap-
proval of sales literature before it is used, or of any condition imposed under
section 304(d), 305(f) or 305(g), or

(2) Offers or sells a security by means of any untrue statement of a ma-
terial fact or any omission to state a material fact necessary in order to make
the statements made, in the light of the circumstances under which they are
made, not misleading, the buyer not knowing of the untruth or omission, and
who does not sustain the burden of proof that he did not know, and in the
exercise of reasonable care could not have known, of the untruth or omission.

MICH. COMP. LAWS ANN. § 451.810 (West 1967).
233. Charney, 372 F.2d at 99-100.
234. Id.
235. Id.
236. Id. The case involved § 451.116 of the old Michigan Blue Sky Law. Id. at 98.
237. Id. at 99.
238. Id.
239. 174 N.J. Super. 175, 415 A.2d 1208 (1980). In Interlox Punch & Die, the plain-

tiffs alleged that the defendant fraudulently sold them securities and sought recovery
under the New Jersey Uniform Securities Act. Id. at -, 415 A.2d at 1209.
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cause of action for fraud, although it may to some degree
overlap it. The special damages have special parameters
which if not met leave a claimant to the common law
action.

240

It should be noted that both the Michigan and the New Jersey
securities statutes provide that "[t]he rights and remedies provided
by this act are in addition to any other rights or remedies that may
exist at law or in equity. '241 The Securities Act of Nebraska contains
no such provision.242 However, in Simpson v. Huff,243 the United
States District Court for the District of Nebraska answered the same
question that faced the Knoell court: whether the remedies provided
by the Securities Act of Nebraska were exclusive.244 In Simpson, the
defendant argued that the legislature's repeal of the cumulative rem-
edy provision of the previous statute and its failure to enact a similar
provision proposed by the Uniform Law Commission demonstrated
that the legislative intent was to have the Act control all securities
cases. 245 The court found this argument unpersuasive. 246 It noted
that the legislature's "omission" of the Uniform Law Commission's
proposal "[was] not sufficient to abolish the similar common law ac-
tions as they apply to securities transactions. '247

As noted earlier, the court found that there was a difference be-
tween the Act's remedies and common-law remedies.248 The court
stated that the Act provided "substantive remedies and procedural
advantages not available at common law. '249 The court countered
the defendant's argument by pointing out that the legislature may
have omitted the commission's proposal because it was "aware" that
statutes did not affect the common law beyond what was plainly ex-
pressed in the statute.250 Therefore, the previous cumulative remedy
provision was found to be "redundant," and the Act was not the ex-
clusive remedy in securities cases. 251 This decision was reached with-
out interpreting the phrase "prior law. '252

Finally, it should be noted that those jurisdictions holding that

240. Id. at -, 415 A.2d at 1209.
241. See MICH. CoMP. LAWS ANN. § 451.810(h) (West 1967); N.J. STAT. ANN. § 49:3-

71(h) (West 1970).
242. See NEB. REV. STAT. §§ 8-1101 to -1124 (Reissue 1983).
243. Simpson v. Huff, No. CV83-L-707, slip op. at 1 (D. Neb. Dec. 24, 1984).
244. Id. at 2-3. See Knoell v. Huff, 224 Neb. 90, 95-96, 395 N.W.2d 749, 754 (1986).
245. Simpson, No. CV83-L-707, slip op. at 2-3 (D. Neb. Dec. 24, 1984).
246. Id. at 2.
247. Id. at 3.
248. See supra note 149 and accompanying text.
249. Simpson, No. CV83-L-707, slip op. at 3 (D. Neb. Dec. 24, 1984).
250. Id.
251. See supra note 164 and accompanying text.
252. See generally Simpson, No. CV83-L-707, slip op. at 1-3 (D. Neb. Dec. 24, 1984).
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the state securities statutes are not exclusive remedies are in accord
with the federal scheme of securities regulation.25 3 Both the Securi-
ties Act of 1933254 and the Securities Exchange Act of 1934255 contain
provisions which make the federal remedies cumulative to state com-
mon-law and statutory remedies.256 Both Acts state that "[t]he rights
and remedies provided by this subchapter shall be in addition to any
and all other rights and remedies that may exist at law or in
equity.

'257

ANALYSIS

Due to its paucity, case law in Nebraska provides little help in
analyzing and answering the question the Knoell court faced. In the
past, it may have been true that Nebraska securities laws authorized
common-law as well as statutory actions.258 However, the Securities
Act of Nebraska expressly repealed a key provision of the old Ne-
braska securities law.259

The Knoell court found that the legislature did not intend for the
Securities Act of Nebraska to be an exclusive remedy in securities ac-
tions.260 The court first analyzed previous Nebraska securities laws
and determined that those statutes did not limit the liability of de-
fendants in securities cases.26 1 Section 8-1124(1) of the current statute
was thought to be the legislature's first attempt at a limitation of lia-
bility.262 However, the court concluded that the phrase "prior law,"
as used in sections 8-1124(1) and 8-1124(3), referred only to statutory
law.263 Common-law actions were not precluded by the language of
the Act.264

The determination of the legislative intent behind a statute
should begin with an analysis of the actual statutory language.265

Discerning the meaning of words or phrases, however, is often a diffi-

253. See infra notes 254-56 and accompanying text.
254. 15 U.S.C. §§ 77a to 77bbbb (Supp. 1987).
255. 15 U.S.C. §§ 78a to 78kk (Supp. 1987).
256. See infra note 257 and accompanying text. See Securities Act of 1933, 15

U.S.C. § 77p (Supp. 1987); Securities Exchange Act of 1934, 15 U.S.C. § 78bb(a) (Supp.
1987).

257. See 15 U.S.C. § 77p (Supp. 1987); Securities Exchange Act of 1934, 15 U.S.C.
§ 78bb(a) (Supp. 1987).

258. See supra notes 48-53 and accompanying text.
259. See supra note 160 and accompanying text.
260. See supra notes 55-63 and accompanying text.
261. See supra notes 47-52 and accompanying text.
262. See supra note 54 and accompanying text.
263. Knoell, 224 Neb. at 96, 395 N.W.2d at 754. See supra notes 54-58 and accompa-

nying text.
264. Id. at 97, 395 N.W.2d at 754. See supra notes 61-63 and accompanying text.
265. See supra text accompanying notes 87-89.
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cult task because the same word or phrase may acquire different
meanings when used in different contexts. In Nebraska, the word
"law" itself is susceptible to more than one meaning. 266 In section 14
of article V of the Nebraska state constitution, "law" refers to com-
mon law and statutory law as well as any other type of law with
which an attorney or counselor at law works.267 In the case of Gen-
try v. State268 the Nebraska Supreme Court interpreted section 22 of
article V of the Nebraska state constitution.269 The court held that
legislative action was necessary to enable suits to be brought against
the state. 270 Under the court's interpretation of section 22, it would
seem that "law" referred to statutory law only. It should be further
noted that the United States Supreme Court, in Warren v. United
States,27 1 stated that "law" is composed of judicial opinion as well as
legislative enactments. 27 2

Since the word "law" cannot be given an unequivocal definition,
it is difficult, if not impossible, to say that the Knoell court should
have defined "prior law" to include both common law and statutory
law. Moreover, the plausibility of the court's interpretation is sup-
ported by the fact that the legislature intended for section 8-1124(1)
to be a saving provision.2 7 3 If the general purpose of saving clauses is
to preserve causes of action based on repealed statutes, 274 the court's
interpretation is a logical one.

The Knoell court's analysis of whether the Act provided an ex-
clusive remedy was not confined to an examination of the Act's ac-
tual language. 275 Instead the court reviewed previous versions of the
Nebraska securities statute which allowed plaintiffs to bring actions
at common law.27 6 The first provision which addressed the extent of
a defendant's liability appeared as section 28 of the 1921 law.277 Sec-
tion 28 provided that the liability of a person or company was not
limited or diminished by the provisions of that law.2 78 The Knoell
court interpreted "law," as used in section 28 and concluded that it
referred to statutory law and not common law.2 7 9 The court stated

266. See infra text accompanying notes 267-72.
267. NEB. CONST. art. V, § 14.
268. 174 Neb. 515, 118 N.W.2d 643 (1962).
269. See supra notes 134-35 and accompanying text.
270. See supra note 135 and accompanying text.
271. 340 U.S. 523 (1951).
272. See supra note 124 and accompanying text.
273. See supra note 178 and accompanying text.
274. See supra note 179 and accompanying text.
275. See supra notes 47-53 and accompanying text.
276. See supra notes 47-53 and accompanying text.
277. See supra notes 51-52 and accompanying text.
278. See supra notes 51-52 and accompanying text.
279. See supra note 52 and accompanying text.
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that this conclusion was reached by "reading [section 28] in its en-
tirety."280 Under the court's interpretation, section 28 did not affect
the extent to which an individual would be liable under the common
law.

281

Due to the unsettled definition of "law," it is difficult to quarrel
with the Knoell court's conclusion regarding the meaning of "law" in
section 28. However, the court's basis for that conclusion remains un-
clear. One could easily state that by reading section 28 in its entirety,
the word "law" should be interpreted to include both statutory and
common law.282

Notwithstanding this less-than-satisfactory explanation, the
court continued its analysis, noting that section 28 had eventually
worked its way into the 1943 securities law as section 81-346.283 As-
suming that the court was correct in its interpretation of section 28, it
would seem that prior to the enactment of the 1965 statute, the legis-
lature had intended for both common-law and statutory actions to be
available to plaintiffs in securities cases.284

As Judge Grant noted in his dissent, the 1965 Act repealed sec-
tion 81-346 of the 1943 law which leads one to question whether the
remedies provided by the new statute were to remain cumulative. 285

Surprisingly, the Knoell opinion failed to analyze the repeal of sec-
tion 81-346.

The intent of the legislature in repealing statutory provisions
was discussed by the Nebraska Supreme Court in Hurley v. Brother-
hood of R.R Trainmen.28 6 In Hurley, the court stated that the repeal
of or an amendment to a statute raised certain presumptions about
the legislative intent.28 7 If the presumptions as discussed in Hurley
were applied to Knoell, the presumption would be that the legislature
intended to change the meaning of the Nebraska securities statute by
repealing section 81-346.

Moreover, applying the Hurley analysis to Knoell, section 81-346
would have to be considered annulled upon its repeal. 28 8 Arguably,
the legislature, by passing the Securities Act of Nebraska in 1965 and
repealing section 81-346, intended to change the law insofar as the
remedies available to defrauded plaintiffs were concerned. Clearly,

280. See supra note 52 and accompanying text.
281. See supra note 52 and accompanying text.
282. See supra note 124 and accompanying text.
283. See supra note 53 and accompanying text.
284. See supra notes 47-53 and accompanying text.
285. See supra note 71 and accompanying text.
286. 147 Neb. 781, 25 N.W.2d 29 (1946).
287. See supra notes 172-73 and accompanying text.
288. See supra note 174 and accompanying text.

1988]



CREIGHTON LAW REVIEW

the legislature's repeal of section 81-346 was intended to restrict
plaintiffs' rights to bring common-law actions for any securities
transactions dispute.289 Thus, if the Knoell court was correct in find-
ing that section 81-346 allowed both statutory and common-law ac-
tions, that conclusion may no longer be true since the 1965 passing of
the securities act.2 90

Though it is not suggested that the application of Hurley to the
Knoell case would have mandated a contrary decision, it is proposed
that the repeal of section 81-346 warranted some discussion by the
majority. The failure to consider this course of legislation only de-
tracts from the court's analysis of the legislature's intent.

In his dissent, Judge Grant also noted that the Act is a modified
version of the Uniform Securities Act and that the legislature did not
include section 410(h) of the Uniform law in the Act. 29 1 Section
410(h) expressly preserves other remedies in addition to those reme-
dies provided under the Uniform Securities Act.292 The exclusion of
section 410(h) coupled with the repeal of section 81-346 seems to
strengthen the argument that the legislature intended for the Act to
control all securities cases. 293 Yet the Knoell court failed to address
this aspect of the case in its opinion.

Further, being a modified version of the Uniform Securities Act,
the Nebraska Act does not exist in a vacuum. Each state instituting a
Uniform Act can rely on the judicial and administrative precedents
set by other states adopting the same Uniform Act. 294 Upon the Se-
curities Act's introduction as a bill in 1965, the "abundance" of such
precedent was acknowledged. 295 The Nebraska Supreme Court, in
State v. Jennings296 used such precedent in construing a provision of
the Uniform Controlled Substances Act.297 As in Jennings, the Kno-
ell court could have considered extra-jurisdictional decisions in its
analysis.

2 98

But the majority, for reasons unspecified, did not refer to any
opinions from other states which have adopted the Uniform Securi-
ties Act. Its disregard for such precedent weakens its analysis still
further, especially in view of the decisions of other states which,
while not dealing with the interpretation of "prior law," held that

289. See supra notes 70-75 and accompanying text.
290. See supra note 288 and accompanying text.
291. See supra notes 70-72 and accompanying text.
292. See supra note 72 and accompanying text.
293. See supra notes 73-74 and accompanying text.
294. See supra note 187 and accompanying text.
295. See supra note 193 and accompanying text.
296. 195 Neb. 434, 238 N.W.2d 477 (1976).
297. See supra notes 196-97 and accompanying text.
298. See supra notes 187-98 and accompanying text.
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their securities laws did not provide exclusive remedies.299 While a
court may be free to disregard extra-jurisdictional decisions, the con-
sideration of such decisions would have strengthened the Knoell
rationale.

Examination of cases from other jurisdictions would have re-
vealed that those courts, both with and without the benefit of section
410(h), have construed their securities laws as allowing common-law
actions.30 0 Although other courts' decisions may be distinguishable
from Knoell due to the inclusion of section 410(h) in their securities
statutes, other cases such as Kittilson v. Ford3 0 1 and Simpson v.
HuffP0 2 may have provided some guidance to the Knoell court in the
course of its analysis.30 3

The Kittilson court based its decision in part on the differences
between the remedies provided by the Washington Securities Act and
the common law.30 4 The Securities Act of Nebraska, in section 8-
1118, provides the same statutory remedies as does the Washington
Securities Act.30 5 Thus the differences between the remedies pro-
vided by the Washington act and the common law can be found by
comparing the remedies provided by the Nebraska act and common
law remedies.

In Simpson, the court recognized that the Securities Act of Ne-
braska provided substantive remedies and procedural advantages un-
available at common law.30 6 The court also found that if the normal
rules of statutory interpretation were applied, section 81-346 would
be "redundant. '30 7 This finding, together with the differences be-
tween statutory and common-law remedies, led the court to the con-
clusion that the Act was not an exclusive remedy.30 8

The common thread through these extra-jurisdictional cases is
that no holding was based on the mere finding that the state securi-
ties statute failed to expressly preclude common law actions.30 9 Un-
like the surface reasoning by the majority in Knoell, the other courts
chose a deeper analysis that delved into the nature of the common
law and statutory actions.310

299. See supra notes 209-39 and accompanying text.
300. See supra notes 209-39 and accompanying text.
301. 23 Wash. App. 402, 595 P.2d 944 (1979).
302. Simpson v. Huff, No. CV83-L-707, slip op. (D. Neb. Dec. 24, 1984).
303. See supra notes 209-17, & 242-51 and accompanying text.
304. See supra notes 219-23 and accompanying text.
305. See supra note 222 and accompanying text.
306. See supra note 248 and accompanying text.
307. See supra notes 249-50 and accompanying text.
308. See supra notes 247-50 and accompanying text.
309. See supra notes 209-39 and accompanying text.
310. See supra notes 209-39 and accompanying text.
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The problem with the Knoell opinion is that it does not suffi-
ciently address the question of legislative intent. While it may be.
true that section 8-1124(1) does not contain express language preclud-
ing common law actions, 311 it does not necessarily follow that com-
mon law actions should therefore be allowed. The legislature's
repeal of section 81-346 and its exclusion of section 410(h) of the Uni-
form Securities Act constitutes a strong argument that the legislature
did intend to abolish common law actions in securities cases.312

The Knoell court's conclusion that the Act is not an exclusive
remedy is in accord with the decisions of other states which have
adopted the Uniform Securities Act. 313 However, the court should
have carried its analysis at least two steps further.314 The court
should have considered the precedents set by other states which have
adopted the Uniform Securities Act.315 This would have assured that
the goal of uniformity, as expressed in section 8-1122 of the Act,
would be taken into account. 316 Such precedent might also have pro-
vided some future guidance to the court as to what type of analysis
was proper. The court should also have considered the legislature's
repeal of section 81-346 and the exclusion of section 410(h) of the
Uniform Securities Act.317 These two facts lead to a strong inference
that, contrary to the Knoell decision, the legislature did not intend to
allow common-law actions once the Act became effective. The court's
analysis does not dispel this inference in the least. Had the court ana-
lyzed the repeal of section 81-346 and the exclusion of section 410(h),
a better understanding of the legislative intent would have been
attained.

CONCLUSION

The Knoell decision provides securities investors in Nebraska
with a wide array of remedies to choose from if they incur injury in
securities transactions. Investors may now bring actions for statutory
violations within the two-year statute of limitations of section 8-
1118(3);318 or, if unable to do so, they may bring common law actions
within the general four-year statute of limitations.319

The decision rests on the finding that the Securities Act of Ne-

311. See supra note 44 and accompanying text.
312. See supra note 73 and accompanying text.
313. See supra notes 209-39 and accompanying text.
314. See supra notes 176 & 187 and accompanying text.
315. See supra note 187 and accompanying text.
316. See supra note 176 and accompanying text.
317. See supra notes 73-74 and accompanying text.
318. See supra note 8 and accompanying text.
319. See supra note 41 and accompanying text.
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braska contains no express language compelling a change in the com-
mon law.320 However, by not thoroughly considering the legislative
history of the Act and one of the general purposes behind the Uni-
form Acts, the decision ignored much of what may have provided a
much stronger basis for the result.

In support of the court it can be argued that the court did not
have much choice in its decision. The legislature could have made
the court's task in Knoell much simpler by including an express pro-
vision saving common-law remedies in the Act. By not doing so, the
law has been left in a state of confusion.

In the absence of express language, the court must define the
legislative intent. A court's search for the legislative intent behind a
statute can often be difficult. Yet, that is precisely the court's task.32 1

A better effort to ascertain the legislative intent could have been
made in Knoell. Clearly the Knoell court's analysis leaves much to be
desired.

Henry Chun - '89

320. See supra notes 54-61 and accompanying text.
321. See supra notes 78-80 and accompanying text.
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